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MICHAELMAS  TERM,  7  WILL.  IV. 


1836.      \     DOV   d.   PERRIK  0.  NGWTOH 

Not.  £.   j  and  wife. 

Evidence — Comparison  of  Hands. 

Where  several  documents  are  in  evidence 
iw  the  cause,  seme  of  which  are  admitted  to 
he  the  hand/tvriting  of  A,  and  others  are  dis* 
puted^  they  may  be  handed  to  the  jury  for 
them  to  judge,  by  comparison  of  hands,  whe* 
ther  the  disputed  documents  are  the  hand'* 
imting  if  A  or  not* 

Bui  it  is  not  admissible  for  a  plaintiff  or 
defendant  to  prove  the  handwriting  of  {a 
party  (whose  handwriting  is  in  dispute)  to 
particular  documents,  which  in  themselves 
are  not  evidence  in  the  cause,  and  to  hand 
those  docuni«nU  to  the  jury  for  them  to 
instkute  such  a  comparison. 

TTiis  was  an  aetion  of  ejectment,  brought  by 
the  hetr-at-law  of  a  deceased  testator  against 
the  defendant,  who  claimed  under  a  will. 

At  the  trial,  before  Coleridge,  J.,  at  the 
last  AssRSes  for  the  county  of  Northumber* 
land,  it  appeared,  ^at  in  February  18S6 
^  testator  died,  and  at  first  no  will  was 
found;  bat  subsequently  the  will,  the 
genuineness  of  which  was  the  question  at 
the  trial,  was  £bund«  It  purported  to  be 
signed  by  the  teslalor,  nod  attested  by 
New  Seribs,  VT.^K.B. 


three  pcH'sons,  all  of  whom  were  dead  at 
the  time  of  the  trial.  On  the  part  of  the 
defendant,  evidence  was  given  of  belief  of 
the  signature  being  the  handwriting  of  the 
testator,  and  of  the  signatures  of  the  several 
witnesses  being  their  handwriting ;  on  the 
part  of  the  plaintiff,  evidence  was  given  by 
witnesses,  acquainted  with  the  handwriting 
of  the  testator,  and  also  of  the  several  wit- 
nesses, stating  their  total  disbelief  of  the 
signatures  in  question  being  in  the  hand- 
writing of  the  respective  parties  whose 
signatures  they  purported  to  be ;  and  vari- 
ous letters  were  handed  to  the  witnesses, 
which  were  sworn  to  be  in  the  handwriting 
of  the  testator. 

It  was  proposed,  on  the  part  of  the 
plaintiff,  to  put  these  letters  in  evidence, 
with  a  view  that  the  jury  might  have  an 
opportimity  of  comparing  them  with  the 
signature  to  the  will.  This  evidence,  how- 
ever, was  rejected ;  the  learned  Judge 
being  of  opinion,  that  as  they  were  not 
letters  in  the  cause,  they  could  not  b^ 
given  in  evidence  for  the  purpose  of  the 
jury  comparing  them  with  the  signature. 

Alexander  now  moved  for  a  new  trial, 
on  the  ground  of  the  improper  rejection 
of  evidence.  There  could  be  no  doubt 
that  if  these  letters  had  been  in  Evidence 
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in  the  cause,  it  would  have  been  competent 
for  the  plaintiff's  counsel  to  insist  that 
they  should  be  handed  to  the  jury,  that 
they  might  see  how  far  the  questioned 
signature  accorded  or  disagreed  with  the 
handwriting  of  the  letters.  Then,  what 
difference  can  it  make,  where  it  has  been 
proved  that  the  letters  offered  are  the  ge- 
nuine handwriting  of  the  testator,  whether 
they  were  otherwise  in  evidence  in  the 
cause  or  not  ?  The  same  principle  would 
seem  to  apply  to  each  of  the  cases ;  and  if 
the  jury  are  to  be  allowed  to  come  to  a 
conclusion  on  the  comparison  of  hands  in 
the  one,  there  does  not  seem  any  sufficient 
reason  for  precluding  them  from  making  a 
comparison,  and  drawing  their  own  conclu- 
sions from  that  comparison,  in  the  other. 
There  is  no  doubt  that  a  witness  cannot 
give  his  testimony  as  to  the  handwriting 
of  a  party  by  comparison  of  hands.  If 
that  were  to  be  permitted,  it  might  open  a 
door  to  the  selection  of  specimens,  which 
were  similar  or  dissimilar  to  the  hand- 
writing in  question,  according  to  the  pur- 
pose which  it  was  intended  to  eQTect,  and 
the  judgment  of  one  man  might  be  misled 
by  such  a  course;  but  it  has  frequently 
been  the  practice  for  Judges  to  lay  such 
evidence  before  a  jury,  who,  as  they  consist 
of  twelve  men,  would  employ  the  discrimi- 
nation of  twelve  minds  instead  of  one,  and 
would  be  likely  to  discover  and  detect  any 
dissimilarity  from,  or  accordance  with  the 
writing  in  question.  In  Griffith  v.  Williams 
(1),  it  was  held,  that  the  rule  that  compari- 
son of  handwriting  is  not  evidence  did  not 
extend  so  far  as  to  prevent  the  Court  or 
jury  from  instituting  a  comparison  between 
two  documents,  of  which  prtm^yoci^  evi- 
dence had  been  given.  In  that  case,  no 
doubt  the  letters  were  already  in  evidence 
in  the  cause  ;  but  it  is  not  necessary  that 
they  should  be  in  evidence.  In  Allesbrook 
v.  Roach  (2).  Lord  Kenyon  allowed  bills, 
the  acceptances  to  which  were  admitted  to 
be  of  the  handwriting  of  the  defendant,  to 
be  put  in,  that  the  jury  might  judge  from 
comparison  of  those  with  the  bill  in  ques- 
tion, whether  that  was  the  defendant's  hand- 
writing or  not  ;  although  xnStrangerY,  Searle 
(d),  it  was  held  clearly,  that  evidence  of 

(1)  1  Cro.&  Jer.47. 

it)  1  Eap.  351 ;  t.  0.  Ptake'i  A4d.  Cmm,  f7. 

(3)  1  £h>.  14. 


handwriting,  by  comparison  of  hands  by  a 
witness,  was  not  admissible ;  there  are, 
however,  some  cases  which  form  an  ex- 
ception to  this  general  rule,  as  where,  from 
distance  of  time,  it  is  impossible  to  obtain 
better  evidence  of  the  fact  of  handwriting 
than  is  to  be  had  by  instituting  such  a 
comparison.     In  Solita  v.  Yarrow  (4),  the 

t'ury  were  directed  to  judge  of  a  disputed 
land  writing,  by  comparing  it  with  another 
document,  admitted  to  be  the  handwriting 
of  the  defendant;  though  in  that  case, 
certainly,  the  lelter  was  in  evidence  in  the 
cause ;  and  in  The  King  v.  Morgan  (5), 
Mr.  Baron  Bolland  confirmed  the  right  of 
the  jury  to  compare  two  documents  in 
evidence  in  the  cause. 

Lord  Den  man,  C.J. — It  appears  to  me, 
with  regard  to  the  question,  whether  pa- 
pers may  be  put  in,  written  by  the  party 
whose  handwriting  is  in  dispute,  for  the 
jury  to  make  a  comparison  between  them, 
is  one  upon  which  we  ought  not  to  raise 
any  doubt.  It  has  long  been  considered 
an  undisputed  and  undoubted  proposition 
of  law,  that  such  evidence  by  comparison 
is  not  admissible.  The  case  which  has 
been  cited,  of  Griffith  v.  Williams^  was 
thought  at  the  time  to  go  further  than  the 
general  rule  of  law  warranted ;  but  the 
real  ground  on  which  that  case  stood  was 
this,  that  where  documents  have  been  put 
in,  in  the  course  of  the  cause,  such  a  com- 
parison by  the  jury  is  unavoidable.  The 
admitted  documents,  and  the  disputed  do- 
cuments, are  both  in  evidence  before  the 
jury,  and  they  cannot  properly  estimate 
the  evidence  before  them,  without  insti- 
tuting such  a  comparison.  But  it  seems 
to  me,  that  that  particular  case  stands  on 
that  ground,  and  on  that  ground  alone :  I 
own  I  do  not  find  it  possible  to  reconcile 
that  view  of  the  case  with  what  passed 
before  Lord  Kenyon  in  Allesbrook  v.  Roach ; 
and,  I  tliink,  were  the  same  case  to  occur 
before  any  of  the  Judges  at  the  present 
day,  it  would  not  receive  the  same  deci- 
sion. It  appears  to  me  better  to  abide  by 
the  general  and  broad  principle,  that  com- 
parison of  hands  is  not  admissible,  except 
where  it  cannot  be  avoided,  in  consequence 

(4)  1  Mood.  &  Rob.  133. 
(»)  Ibid.  134,  B. 
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of  both  documents  being  in  evidence  in  the 
ctase. 

Patteson,  J. — I  am  entirely  of  the  same 
opinion.  I  have  always  understood  the 
rale  to  be,  that  comparison  of  handwritings 
is  not  admissible  in  evidence.  The  case 
0^  Griffith  V.  Williams  was  argued  and  de- 
cided upon  the  ground,  that  the  admitted 
and  disputed  letters  were  in  evidence  in 
the  cause,  and  that  decision  was  limited  to 
a  comparison  of  such  documents  as  were 
already  in  evidence;  and  although  it  is 
not  said,  in  that  case,  that  it  is  necessary 
that  the  documents  compared  should  be  in 
evidence,  yet  that  is  the  principle  upon 
which  the  decision  proceeded.  This  ques- 
tion came  before  me  at  Gloucester  in  a 
criminal  case ;  and  the  strong  impression 
upon  my  mind  was,  that  the  rule  was  so 
Innited.  I  was  not  aware,  at  the  time,  of 
the  case  before  Lord  Kenyon,  but  I  think 
that  decision  went  beyond  the  law ;  and 
had  it  been  acted  upon,  it  would  have  in- 
troduced a  practice  which  would  be  highly 
inconvenient,  and,  in  many  cases,  lead  to 
great  injustice. 

Williams,  J. — Are  we  to  take  it  as  cer- 
tain that  the  facts,  as  reported  in  the  case 
o£AUeshrook  v.  Roachy  are  correct?  I  own 
I  have  a  considerable  doubt,  whether,  as 
to  the  generality  of  the  decision,  it  can  be 
taken  as  a  correct  report.  It  is  extraor- 
dinary, if  it  be  correct,  that  we  should  not 
find  it  acted  upon  in  any  subsequent  case. 
It  will,  as  appears  to  me,  be  infinitely 
safer  to  curtail  this  rule,  as  to  the  compa- 
rison of  hands  by  a  jury,  as  much  as  we 
can,  for  it  appears  to  me  to  be  a  very  dan- 
gerous species  of  evidence.  The  case  of 
GriffUh  V.  Williams  depends  on  the  reason 
given  by  my  Lord  and  my  Brother  Patte- 
son ;  and,  I  think,  the  rule  ought  to  be  so 
limited. 

Coleridge,  J. — I  am  of  the  same  opi- 
nion. As  to  the  instance  which  has  been 
referred  to  by  Mr.  Alexander,  of  the  proof 
of  handwriting  to  ancient  documents,  there 
is  no  doubt  that  no  objection  can  be  made 
to  the  proof  of  handwriting,  by  comparison 
of  bands,  in  such  cases;  but  that  is  an 
exception  to  the  general  rule,  founded  on 
necessity,  and  it  is  less  open  to  the  objec- 
tion, that  the  selection  of  the  particular 
documents,  by  comparison  with  which  the 
handwriting  was  to  be  proved,  would  be 


an  unfair  one.  But,  besides  the  objection 
to  which  in  general  such  a  comparison  of 
hands  would  be  open,  that  there  might  be 
an  unfair  selection,  there  is  another  ground 
of  objection  to  allowing  such  a  comparison, 
except  where  the  documents  are  already 
in  evidence.  How  many  irrelevant  issues 
should  we  have  to  try  ?  All  the  documents 
relative  to  the  cause  are  already  in  evi- 
dence, and  the  party  comes  prepared  to 
meet  the  case  disclosed  by  them ;  but 
where  the  documents  are  not  in  the  cause, 
and  have  no  relation  to  it,  the  party  does 
not  come  prepared  to  fight  the  several 
issues,  which  would  necessarily  be  raised 
by  the  introduction  of  such  evidence. 

RtUe  refused. 


■>.} 


GILBART  AND  OTHERS  0.  DALE* 


1886 

Nov.  8 

NegUgence — Booking  Office* 

Where  goods  are  delivered  to  the  possession 
of  a  booking-office  keeper  for  the  purpose  of 
being  fonvarded  by  him  to  the  place  where 
such  goods  are  directed^  proof  that  the  goods 
never  arrived  at  the  place  to  which  they 
were  directed,  is  not  primd  facie  evidence 
that  they  were  lost  by  the  negligence  and 
carelessness  of  the  booking-office  keeper. 

Assumpsit.  The  declaration  stated,  that 
defendant  was  possessed  of  a  booking- 
office,  for  the  booking,  receiving,  and  taking 
care  of  boxes  and  parcels,  in  order  that 
the  same  might  be  forwarded  to  the  several 
persons  to  whom  the  same  might  respec- 
tively be  directed ;  that  the  plaintiffs  de- 
livered a  certain  box  of  the  plaintiffs,  con- 
taining divers  goods  and  chattels,  &c.  to  be 
by  the  defendant  taken  care  of,  in  order 
that  the  same  might  be  forwarded  to  a  cer- 
tain person  to  whom  the  same  was  then 
directed,  to  wit,  to  one  Thomas  Jeffries, 
Esq.,  Cott  Moor,  near  Pembridge,  South 
Wales,  and  in  consideration  thereof,  and  of 
a  certain  reward  to  the  defendant  in  that 
behalf  paid,  the  defendant  undertook  to 
take  care  of  the  box,  &c.  in  order  that  the 
same  might  be  forwarded  to  the  person  to 
whom  it  was  directed ;  and,  although  the 
defendant,  as  such  possessor  of  the  book- 
ing-office, received  the  box,  &c.,  yet,  not 
regarding  his  duty,  &c.  he  so  negligently 
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behaved  and  conducted  himself,  that  by 
and  through  the  mere  carelessness,  negli* 
gence,  and  misconduct  of  defendant,  the 
box,  &c.  became  wholly  lost. 

Pleas — 1st,  the  general  issue;  2nd,  that 
the  defendant  did  take  care  of  the  box  and 
the  goods  therein  contained,  and  that  it  was 
not  by  the  carelessness,  negligence,  and  im* 
proper  conduct  of  the  defendant,  that  they 
were  lost  to  the  plaintiff. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  at  Westminster,  after  last 
Trinity  term,  it  appeared,  that  the  plain- 
tiffs were  tailors,  from  whom  Mr.  Jeffries 
bad  ordered  some  clothes,  which  were  to 
be  sent  directed  in  the  way  described  in  the 
declaration.  The  clothes  in  question  were 
made  pursuant  to  the  order,  were  packed 
and  directed  accordingly,  and  sent  to  the 
booking-office  of  the  defendant,  to  be  for- 
ivarded  according  to  the  direction.  It  was 
also  proved,  that  the  goods  never  arrived  at 
their  place  of  destination.  Upon  this,  it 
was  objected  by  the  counsel  for  the  defen- 
dant, that  the  plaintiffs  ought  to  be  non- 
suited, first,  on  the  ground,  that  there  was 
no  proof  of  these  being  the  goods  of  the 
plaintiffs,  as  the  clothes  were  made  for  Mr. 
Jeffries,  and,  by  delivering  at  the  booking- 
office,  directed  to  him,  the  property  in  them 
passed  to  him  ;  and,  secondly,  that  there 
was  no  proof  of  negligence.  His  Lord- 
ship, thinking  the  objections  valid,  non- 
suited the  plaintiffs. 

Plait  now  moved  for  a  new  trial. — With 
regard  to  the  objection,  that  the  property 
of  the  goods  was  not  in  the  plaintiffs,  the 
pleadings,  as  they  stood,  did  not  raise  the 
question.  Non  assumpsit  merely  denies 
the  contract,  without  at  all  putting  in  issue 
pn^erty  in  the  subject-matter  of  the  con- 
tract--/?c^.  Qen.  Hilary  term,  4  Will.  4. 

[CoLBRiDOE,  J. — In  the  declaration  it  is 
alleged  to  be  the  property  of  the  plaintiffs. 
Is  not  that  one  of  the  facts  from  which  the . 
contract  to  deliver  would  arise  ?] 

[Patteson,  J. — ^The  ground  of  objection 
here  was,  that  this  was  not  a  contract  with 
the  plaintiffs,  but  with  the  consignee.  That 
being  so,  it  is  quite  clear  that  that  is  an 
issue  on  the  plea  of  non  assumpsit.'] 

Here  the  contract  stated  is,  that  the  de- 
fendant should  safely  keep  the  goods  till 
they  should  be  sent  to  their  place  of  desti- 
nation ;  and  the  quettion»  whether  they  were 


^  property  of  the  plaintiffs,  does  not 
arise  upon  the  simple  denial  of  that  con- 
tract having  been  entered  into. 

[Lord  Denman,  C.J. — I  cannot  say,  that 
I  think  there  is  much  doubt  upon  that  point. 
That  the  defendant  did  not  undertake  nu>do 
etformdy  appears  to  me  to  put  in  issue  the 
fiict  of  the  contract  being  made  with  the 
plaintiffs.] 

There  was  then  sufficient  evidence  of 
the  property  being  in  the  plaintiffs.  If  a 
tailor  make  clothes  out  of  materials  sup- 
plied by  himself,  and  not  by  his  employer, 
the  property  in  those  clothes  is  not  out  of 
him  till  delivery  to  the  employer.  Now, 
when  does  the  delivery  to  the  consignee  in 
a  case  like  the  present  begin  ?  Clearly  not 
until  the  goods  have  left  the  booking-office 
to  be  sent  to  the  place  to  which  they  were 
directed.  Whilst  they  remained  at  the 
booking-office,  they  were  as  much  in  the 
hands  of  the  agent  of  the  tailor,  as  they 
were  when  they  were  in  the  possession  of 
the  servant,  who  took  them  there  ;  and  tlie 
tailor  at  any  time  before  the  goods  were 
sent,  might  have  gone  to  the  booking- 
office,  and  have  prevented  the  goods  from 
being  %ent— Hanson  v.  Armitage  ( 1 ).  Then, 
as  to  the  second  question,  whether  there 
was  any  evidence  of  negligence  on  the  part 
of  the  bailee.  There  was  some  evidence 
of  that  description,  and  what  was  the  force 
and  effect  of  that  evidence,  was  a  question 
for  the  ]nTy—Grtjjiiks  v.  NeaU(2).  The 
plaintiffs  conld  know  nothing  of  what  be- 
came of  the  goods  after  they  were  delivered 
at  the  defendant's  booking-oflice ;  and,  on 
proof  by  him,  that  there  was  no  delivery 
of  the  goods  at  the  place  where  they  were 
directed  to  be  sent,  it  is  primd  facie  evi- 
dence of  negligence  of  the  party  who  under- 
took to  send  them.  It  may  be  said,  that  they 
may  have  been  lost  by  the  negligence  of 
the  carrier,  by  whom  they  were  sent  fVom 
the  booking-office.  What  carrier  7  It  b 
only  known  to  the  defendant  by  what  car* 
rier  they  were  sent,  if  sent  by  any.  In  the 
first  place,  then,  the  property  was  not  in 
question  upon  these  pleadings;  secondly, 
if  it  was,  no  property  had  passed  out  of  the 
plaintiffs ;  and,  thirdly,  there  was  sufficient 
evidence  from  which  a  jury  might  presume 
negligence  by  the  defendant. 

(1)  5  B.  &  AW.  55r. 
(t)  1  Car.  Ac  Pay.  Ita 
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PAVTBftoify  J. — ^It  is  not  BcceMsry  to 
give  any  opinion  upon  the  question  of  pro- 
perty, as,  on  the  ground  that  jthere  was  no 
proof  of  nef^igence  on  the  part  of  the  de<* 
fendant,  the  nonsuit  was  correct.  Look 
at  what  the  contract  in  this  case  is.  It  is 
not  with  a  carrier  to  deliver,  hut  with  die 
keeper  oi  a  booking-office  to  keep  safe 
mtil  he  should  aend  the  goods  by  a  carrier 
to  the  place  to  which  they  were  directed* 
It  was  necessary  then  for  the  plaintiflTs  to 
ihew  a  negligence  by  the  defendant,  either 
by  express  evidence  of  the  box  having 
been  lost  from  the  booking-office,  or  that 
the  defendant  did  not  deliver  it  to  any 
carrier.  All  that  was  here  proved  was  the 
non-arrival  of  the  box  in  South  Wales.  The 
coBtraet  of  a  carrier  is  to  deliver  to  the 
consignee ;  and  the  case  of  Griffiths  v.  Neate 
IS  good  law,  which  determines  in  such  a 
case,  that  the  proof  of  the  non-arrival  of 
the  article  is  primd  facie  evidence  of  neg« 
ligence. 

Williams,  J. — I  am  of  the  same  opinion« 
The  present  is  not  like  the  ordinary  case  of 
delivering  goods  to  a  carrier  to  be  taken 
to  a  particular  place.  For,  what  is  the 
contract  here  7  It  is  that  the  defendant 
tboold  safely  keep  the  goods  until  they 
eottld  be  sent  by  some  carrier  to  the  place 
of  their  ultimate  destination.  On  the  evi- 
dence it  is  quite  uncertain  whether  the  loss 
took  place  from  the  defendant's  booking- 
office,  or  whether  it  was  occasioned  by  the 
negligettce  of  the  carrier  to  whom  the  box 
n%ht  have  been  delivered  for  the  purpose 
•f  forwarding  it  to  South  Wales. 

CoLBRiDOE,  J. — I  am  of  the  same  opi- 
nion ;  and  in  so  deciding,  we  are  not  laying 
down  any  new  principle,  but  are  acting  in 
accordance  with,  and  applying,  the  princi- 
ple which  is  already  recognized  with  re- 
spect to  carriers.  In  the  first  plaoe,  it  is 
a  presumption  of  law,  that  every  man  per- 
i<mns  a  duty,  which  is  thrown  upon  him, 
either  by  contract  or  otherwise.  In  order 
to  raise  a  contrary  presumption  there  must 
be  some  evidence  of  the  non-performance 
by  him  of  his  contract ;  and  the  contract 
^  a  carrier  being  to  deliver  goods  at  the 
place  to  which  they  are  directed,  by  proof 
of  non-delivery  to  that  place  primd  facie 
evidence  is  given  of  negligence  on  the  part 
of  the  carrier*  Now,  apply  that  rule  to 
the  present  case.    The  contract  here  is 


safely  to  keep  die  goods,  and  to  deliver 
them  to  some  carrier  to  be  forwarded  to 
South  Wales.  The  plaintifiTs,  to  raise  the 
presumption  of  negligence,  must  shew  a 
non-performance  by  the  defendant  of  his 
contract.  That  is  not  shewn  here  ;  but  it 
is  only  shewn,  that  the  goods  were  never 
delivered  to  Mr.  Jeffries  in  South  Wales. 
Suppose  the  case  of  three  different  car- 
riers between  York  and  London,  and  goods 
are  delivered  to  the  carrier,  who  starts  from 
London,  to  be  delivered  by  him  to  the  se- 
cond carrier,  to  be  forwarded  his  portion 
of  the  road,  and  so  by  him  to  the  third 
carrier.  Now,  could  it  be  said  that  proof 
of  the  non-arrival  of  the  goods  at  York 
would  be  any  evidence  of  negligence  on 
the  part  of  the  carrier  to  whom  mey  were 
delivered  in  London  ? 

Loan  Dbnman,  C.J. — I  wish  to  say  that 
I  felt  very  slow  to  nonsuit  on  the  first  point. 
On  the  other  point  it  was  said  at  the  trial, 
that  you  might  as  well  charge  a  porter,  em- 
ployed to  take  a  parcel  to  the  East  India 
House  to  be  sent  to  India,  with  negligence, 
because  the  parcel,  with  which  he  was  so 
sent,  had  not  arrived  at  Calcutta ;  and  really 
this  seems  to  roe  to  involve  precisely  the 
same  point. 

Mule  refused. 


.} 


LILLET  0.  HATS. 


1836. 

Nov.  8 

Assumpsit — Money  had  and  received-^ 
Consideration  moving  from  the  Plaintiff' 

Where  money  was  paid  to  the  defendani 
hy  a  third  person  to  the  use  of  the  plaintiffs 
and  the  defendant  admitted  that  he  had  re- 
ceiped  a  certain  sum  to  the  pfaintiffs  use, 
heldf  that  the  party  paying  the  money  might 
be  considered  as  the  agent  of  the  plaintiff; 
so  that  the  consideration  would  he  indirectly 
moving  from  the  plaintiffs  so  as  to  support  an 
SKtion  of  assumpsit  for  money  had  and  re* 
eeived. 

This  was  an  action  for  money  had  and 
received. 

At  the  trial,  before  Lord  Denman,  C.  J. 
at  the  Sittings  at  Guildhall  after  last  term, 
it  appeared  Uiat  the  plaintiff  was  acquaint- 
ed with  a  person  of  the  name  of  Wood,  to 
whom  he  had  lent  lOOi     The  defendant 
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had  alto  become  acquainted  with  Wood, 
who  had  likewise  had  some  transactions 
with  him.  Wood  two  or  three  years  ago 
went  into  Scotland,  from  whence  he  re- 
mitted to  the  defendant  the  sum  of  100/. 
by  letter,  which  said  that  the  100/.  so  sent 
was  for  the  purpose  of  paying  to  the  plain- 
tiff the  sum  borrowed  from  him.  The  de- 
fendant was  proved  to  have  said,  that  he 
would  take  care  that  the  plaintiff  had  that 
sum ;  and  when  it  was  proposed  to  him  to 
keep  the  money  in  liquidation  of  his  own 
advances  to  Wood,  he  replied,  that  nothing 
at  that  time  was  as  yet  due  to  him.  What 
the  defendant  said  upon  the  occasion  of 
receiving  the  letter  was  afterwards  commu- 
nicated to  the  plaintiflT,  and  Wood  shortly 
afterwards  became  insane.  His  Lordship 
left  the  question  to  the  jury,  whether  the 
defendant  authorized  the  statement  made 
to  the  plaintiff,  that  the  defendant  had  re- 
ceived the  100/.  from  Wood  to  be  paid 
over  to  the  plaintiff;  and  the  jury  thinking 
that  the  defendant  had  authorized  that 
statement,  a  verdict  was  found  for  the 
plaintiff  for  100/.^ 

Kelly  now  moved  for  a  rule  to  shew 
cause  why  that  verdict  should  not  be  set 
aside  and  a  new  trial  had.  He  contended, 
that,  on  the  facts  proved  at  the  trial,  the 
plaintiff  was  not  entitled  to  recover.  There 
was  no  consideration  for  the  promise,  moving 
from  the  plaintiff.  fVilliams  v.  Everett  (1), 
and  a  series  of  subsequent  cases,  will  leave 
this  case  untouched,  for  the  upshot  of  all 
the  cases  is,  that  where  money  is  paid  by  a 
third  person  for  the  use  of  the  plaintiff, 
unless  there  is  some  act  done  which  will 
render  the  defendant  a  debtor  to  the  plain- 
tiff, the  sum  paid  by  that  third  person  can- 
not be  recovered  in  an  action  for  money 
had  and  received.  It  must  be  admitted 
that,  in  those  cases,  no  such  evidence  exist- 
ed as  exists  here,  of  the  authorized  state- 
ment of  the  defendant  to  the  plaintiff  that 
he  had  received  the  money  to  his  use ;  on 
the  other  hand,  there  is  no  case  where  such 
a  declaration  had  been  made,  in  which  it 
has  been  held  to  be  a  sufficient  ground  of 
assumpsit.  It  would  have  been  competent, 
at  any  time  before  the  money  was  paid 
over,  for  the  party  who  remitted  it  to  have 
revoked  the  order  for  its  payment;  and 

(1)  l4Eut,58t. 


therefore,  until  actual  payment,  the  defen- 
dant held  the  money  to  the  use  of  the  party 
remitting  it.  The  cases  are  collected  in 
SelwyrCs  Nisi  PriuSt  P*  23,  as  to  the  neces- 
sity of  the  consideration  moving  from  the 
plaintiff;  and  several  cases  are  mentioned 
where,  the  consideration  moving,  as  in  this 
case,  from  a  third  party,  it  has  been  held 
insufficient  to  entitle  the  plaintiff  to  main- 
tain assumpsit — Bourne  v.  Mason  (2),  Crow 
V.  Rogers  (3),  Price  v.  Easton  (4).  In  all 
those  cases,  in  which  it  was  held,  that  the 
plaintiff  could  not  recover,  the  consideration 
moved  from  a  third  party  ;  and  so  here, 
the  payment  of  the  money  to  the  defen- 
dant was  by  a  third  person. 

Pattbson,  J. — It  appears  to  me  that 
there  was  abundance  of  evidence  to  go  to 
the  jury,  of  the  fact  that  the  defendant  had 
made  a  statement  that  he  had  received  this 
money  in  a  remittance  from  Wood  to  the 
use  of  the  plaintiff;  and  once,  when  hewaa 
asked  whether  he  would  not  apply  it  to  the 
liquidation  of  his  own  debt,  he  replied, 
that  at  that  time  nothing  was  due  to  him. 
The  only  question  therefore  is,  whether 
the  consideration  in  this  case  can  be  said 
to  have  moved  from  the  plaintiff.  That  is 
a  rule  of  law  which  has  been  acted  up  to ; 
and  it  has  always  been  considered  neces- 
sary, as  the  foundation  of  the  action  of 
assumpsit,  that  the  consideration  should 
have  moved  from  the  plaintiff.  Bm  it  ap- 
pears to  me,  that,  in  cases  of  money  had 
and  received,  you  never  have  that,  except 
through  an  agreement.  For  instance,  money 
is  sent  to  a  banker,  for  the  payment  of  cer- 
tain specified  debts ;  does  not  the  consi- 
deration indirectly  move  from  the  creditor 
whose  particular  debt  is  to  be  paid,  by 
the  debtor's  sending  the  money  for  the 
particular  purpose,  and  an  admission  by 
the  banker  that  he  has  received  the  money 
for  that  purpose?  The  debtor  may  be  con- 
sidered as  an  agent  for  the  creditor,  and 
the  money  paid  to  the  bankers  as  paid  in- 
directly by  the  latter.  So,  here,  the  debtor 
Wood  may  be  considered  as  agent  for  the 
plaintiff,  and  the  money  paid  by  him,  and 
admitted  by  the  defendant  to  have  been  re- 

(t)  1  Vent.  6. 
(S)  Stra.  59«. 

(4)  4  B.  &  Ad.  433  i  s.  c.  9  Uw  J.  Rep.  (N.i.} 
K,B.  61. 
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ceiTed  to  the  use  of  the  plaintiflT,  may  be 
considered  as  a  consideration  moving  indi- 
rectly from  the  plaintiflT  himself. 

Williams,  J. — I  am  also  of  opinion  that 
the  latter  observation  of  my  Brother  Patte- 
son  disposes  of  the  question,  and  that  Wood 
may  be  considered  as  the  agent  of  the 
plaintiff  paying  this  sum  of  money  to  the 
defendant. 

CoLBRiDOB,  J. — I  quite  agree  with  the 
principle  laid  down  by  Mr.  Kelly  in  argu- 
ment, that  the  consideration  must  move 
from  the  plaintiflT.  But  I  think  the  pro; 
position  of  my  Brother  Patteson  disposes 
of  the  case.  It  then  remains  only  to  con- 
sider whether,  assuming  Wood  to  be  the 
agent  of  the  plaintiflT  for  paying  this  money 
to  the  defendant,  the  consideration  does 
Dot  move  from  the  plaintiflT. 

Lord  Dbnman,  C.  J.  —  I  thought  the 
defendant,  by  his  admission,  made  himself 
the  plaintiflT'a  banker  with  respect  to  the 
100/. 

Rule  refused. 


}. 


LILLET  V,  PRICE. 


1836. 

Nov.  15. 

Libel — Pleading — General  Issue — Privi' 
leged  Comnmnication. 

In  an  action  an  the  case  for  a  libel,  the 
defendant^  under  the  plea  of  not  guilty y  may 
gov/Uo99idence  to  shew  that  the  alleged  libel 
was  a  privileged  communic€Uion. 

This  was  an  action  against  the  defendant 
for  publishing  a  libel. 

Plea — not  guilty. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  at  Westminster,  after  last 
Trinity  term,  the  defendant,  in  his  defence, 
alleged  that  the  supposed  libel  was  a  com- 
munication made  by  him  as  an  attorney, 
in  a  letter  to  his  client,  and  was  therefore 
a  privileged  communication.  His  Lord- 
ship told  the  jury  it  was  a  privileged  com- 
munication, and  directed  them  to  find  a 
verdict  for  the  defendants,  which  they  found 
accordingly. 

Sir  W,  W.  Follett  now  moved  for  a  rule 
to  shew  cause  why  that  verdiet  should  not 
be  set  aside,  and  a  new  trial  had.  He 
contended,  that  if  the  letter  was  written 
onder  circamstances  which  made  it  a  pri*- 


vilegedcommunicatiop,  those  circumstances 
ought  to  have  been  pleaded,  and  it  was  not 
open  to  the  defendant  to  set  up  that  as  a 
defence  on  the  general  issue.  He  stated 
that  he  understood  the  case  had  been  be- 
fore the  Court  of  Common  Pleas  in  another 
shape. 

Talfourdf  Serj.,  as  amicus  Curice^  men- 
tioned the  case  of  Smiih  v.  Thomas  (1)»  in 
which  it  was  pleaded  that  the  libel  was  a 
privileged  communication.  It  was  there 
objected,  that  that  plea  amounted  to  the 
general  issue ;  but  the  Court  held  that  it 
did  not. 

[Lord  Denman,  C.J. — The  rule,  with 
regard  to  slander,  is,  that  the  general  issue 
is  a  denial  of  speaking  the  words  mali- 
ciously. If  they  are  a  privileged  commu- 
nication, does  not  that  negative  the  malice 
in  speaking  them  ?]  « 

It  is  only  under  those  words  that  a  pri- 
vileged communication  can,  if  at  all,  be 
given  in  evidence  under  the  general  issue. 
The  actual  publicjition  is  primd  facie  a 
wrongful  act,  and  if  that  act  is  intended  to 
be  justified,  it  ought  to  be  so  specially. 
Stancliffe  v.  Hardwick  (2)  is  in  point. 
There  the  action  was  in  trover ;  and  the 
question  was,  whether  the  general  issue 
denied  the  conversion :  the  Court  thought 
not. 

[Lord  Denman,  C.J. — ^That  case  is  also 
reported  in  Cr,  M.  4*  '^•(3)i  and  Lord 
Abinger  did  not  entirely  agree  with  the 
Court  in  that  decision.] 

There  is  another  class  of  cases  under 
the  new  rules,  which  may  be  illustrative  of 
the  present  question,  and  that  is,  as  to  the 
mode  of  taking  advantage  of  the  Statute  of 
Frauds.  By  the  general  issue,  non  assump- 
sit, the  defendant  says,  I  did  not  contract. 
But  he  cannot,  under  the  general  issue, 
say,  there  is  no  contract,  because  the  plain- 
tiff cannot  prove  it  in  writing;  but  the 
universal  practice  is  to  plead  that  there 
is  no  contract  in  writing — Bamett  v*  Glos^ 
sop  (4).  The  party  is  just  as  likely  to  be 
taken  by  surprise,  in  a  case  like  the  present. 


(1)  t  Bing.  N.C.  37S;  1.0. 5  Liw  J.  Rep.  (if.s.) 
C.P.  d«. 

(«)  3  Dowl.  P.C.  76t. 

(S)  Vol.  <,  p.  1 ;  vide  8.  c.  4  Law  J.  Rep.  (if.s.) 
Exch.  161. 

(4)  1  Biog.  N.C.  636 ;  1. 0.  4  Law  J.  Rep.  (if.s.) 
C.P.  174. 


Digitized  by 


Google 


COURT  OF  KINO'S  BBNCHt 


u  in  any  of  the  CMes  mentioned.  Secondly, 
it  ought  to  have  been  left  to  the  jury^ 
whether  the  letter  was  written  hondfdehy 
an  attorney  to  hU  client,  it  having  been 
written  on  the  day  when  the  de^ndant 
ceased  to  be  the  attorney  for  the  party  to 
whom  the  letter  was  written. 

[Pattbson,  J. — Was  there  any  reqaest 
made  to  the  Judge  to  put  that  question  to 
the  jury  ?] 

It  did  not  appear  that  there  was. 

Cur.  ado.  vuU. 

This  case  was  moved  on  the  5  th  of 
November,  and  now,  November  15th,  the 
judgment  of  the  Court  was  delivered  by — 

Lord  Denman,  C.J.-^This  case  was 
tried  before  me,  in  which  the  defence  was, 
that  the  letter  which  contained  the  alleged 
libel  was  a4>rivileged  communication.  It 
was  objected  that  such  a  defence  should 
have  been  pleaded,  and  could  not  be  gone 
into  under  the  general  issue.  We  are  all 
of  opinion,  on  conferring^  with  the  other 
Judges  upon  the  subject,  that  this  is  a  de- 
fence which  may  be  given  in  evidence 
under  the  general  issue,  and  that  it  is  not 
required  that  it  should  be  pleaded.  The 
rule,  therefore,  in  this  case,  will  not  be 
granted. 

Rule  refused. 


1836.       \        BASTARD  9.  SMITH  AND 
Nov.  £5.  J  OTHERS. 

S  «J*  4  Will.  4.  c.  4^--Pleading—Regul€e 
Oenerales — Custom. 

The  Court  have  no  discretionary  power  to 
alUm  several  pleas,  in  a  case  where  such  pleas 
are  prohibited  by  the  new  rules.  The  pleas 
of  a  custom  unqualijiedt  and  a  custom  quali" 
fiedf  cannot  be  allowed. 

A  rule  had  been  obtained  calling  on  the 
plaintiff  to  shew  cause  why  the  defendants 
should  not  be  allowed  to  plead  the  several 
pleas  following — that  is  to  say,  first,  jus- 
tifying the  trespasses  under  a  custom  for 
all  stanners  and  tinners  in  the  stannaries 
to  make  trenches  in  any  lands,  for  convey- 
ing water  to  any  stannary  worked  by  them 
for  the  better  working  of  the  same  ; — and 
secondly,  the  like  plea  alleging  the  eustom 


to  be,  making  reasonable  eompenaatton  tot 
the  injuries  done. 

Sir  W.  W.  Follett  and  Montagu  Smith 
shewed  cause. — They  contended,  that  this 
was  one  of  the  cases  within,  and  contem* 
plated  by,  the  new  rules  of  pleading,  and 
that  the  Court  had  no  power  to  grant  the 
present  application.  Thus,  one  of  the  ex-* 
amples  given,  is,  *'  pleas  of  right  of  conn 
mon  at  all  times  of  the  year,  and  of  such 
right  at  particular  times,  or  in  a  qualified 
manner,  are  not  to  be  allowed;''  so,  "pleas 
of  right  of  way  over  the  locus  in  quo^  vary- 
ing the  termini,  or  the  purposes,  are  not  to 
be  allowed."  The  present  case  is  precisely 
the  same  in  principle  as  a  plea  of  right  of  com- 
mon generally,  or  in  a  qualified  manner,  and 
a  plea  of  right  of  way.  The  custom  is  sought 
to  be  pleaded,  first,  without  a  qualification; 
and  secondly,  with  a  qualification  annexed. 
The  words  of  the  act,  3  &  4  Will.  4.  c.  42, 
preclude  the  Court  from  exercising  any  dis- 
cretion in  this  matter.  Any  rule  or  order 
laid  before  both  houses  of  parliament  is, 
afler  a  certain  time,  to  be  binding  and  ob- 
ligatory on  the  said  courts  and  all  other 
courts  of  common  law,  and  be  of  like  force 
and  effect  as  if  the  provisipne  contained 
had  been  expressly  enacted  by  parliament. 
The  rule  then  states,  that  several  pleas  shal) 
not  be  allowed  unless  a  distinct  ground  of 
answer  and  defence  is  intended  to  be  esta- 
blished in  respect  of  each.  There  cannot 
be  two  distinct  facts,  as  stated  updh  these 
pleas,  existing  at  the  same  time  as  distinct 
and  separate  defences.  Jenkins  v.  Treloar 
(1)  is  in  point.  The  Court  there  thought, 
that  they  had  no  discretion. 

ErUf  contra. — It  is  to  be  recollected, 
that  this  is  a  claim  under  the  stannary 
customs.  It  is  not  to  be  considered  as  a 
common  law  custom,  but  as  a  private  oua- 
tom,  applicable  to  the  miners  of  Cornwall. 
There  might  exist  different  grants,  grants 
ing  at  different  times  the  different  rignts  as 
claimed  in  the  two .  pleas.  The  one  grant 
from  the  Crown  might  be  of  the  right  ab- 
solutely ;  and  the  other  might  be  qualified, 
by  requiring  a  payment  to  be  made  for  the 
injury  done. 

[CoLBRiDOE,  J. — The  pleas  state  a  oua- 
tom--^in  the  one  a  general  custom ;  in  the 

(1)  3  Cr.  M.  &  K.  16 ;  s.  c.  5  Law  J.  %tp,  (K.8.) 
ExqIi.  113. 
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6ther  a  c|Qiiified  Gostoni  t  yoti  rmni  e6n- 
tend,  tbst  there  dan  be  two  ca-existmg  cxxs^ 
toms  af  variance  die  oAe  with  the  other.} 

Loai^  Danicaki  C. J. — This  seeitas  to  me 
to  be  a  case  expressly  within  the  ntles^  aftj 
we  have  not  Ae  power,  were  we  inclined  to 
do  to,  of  granting  this  application. 


1836 
Nov, 


JONES   O.    REXD. 


J6.    1 
.5.  / 

Attorney — Pleading — Evidence, 


To  an  action  of  debt  on  dn  attorney  $  Mil, 
^  defendeaU  fieaded  mmquani  indebitatus, 
esccpt  at  to  2Sl.  As  to  15/.  of  the  28/.,  a 
^-off;  and  patfment  of  mortey  into  cowrt  ai 
to  iSf* : — Held,  that  it  was  competent  for 
Uie  defendant  to  give  evidence  of  an  agree" 
ment  by  the  attorney  to  do  the  business  for 
the  money  oat  of  pocket. 

Debt  on  an  attorney's  bill.  Plea — nun* 
qmm  imdehitatus,  except  as  to  28/.  Second 
plea — as  to  15/.  of  the  28/.,  a  set-off;  and 
M  to  the  remaining  18/.,  payment  into* 
court. 

At  the  tria!,  before  Vaughan,  B.,  at  the 
list  Assizes  for  the  connty  of  Chester,  the 
defendant  proved  his  set-^off,  as  also  that 
tile  18/.  was  the  money  which  the  attorney 
Wis  ont  of  pocket,  the  defendant  offering 
tt>  prove  ati  agreement  by  the  attorney  to 
do  the  bnsniess  charged  Ibr  the  amount  of 
the  money  out  of  poneket.  This  evidence 
WIS  objected  to  on  the  part  of  the  plaintiif, 
it  being  contended,  that,  as  the  pleadings 
Mood,  it  was  not  Open  to  the  defendant  to 
go  mto  that  dkerfenee.  The  learned  Judge, 
however,  overmled  the  objection ;  and  a 
vefdict  was  found  for  the  defendant,  with 
leave  reserved  for  the  plaintiff  to  move  to 
«H)er  a  verdict  for  the  amount  of  the  taxed 
costs,  if  the  Court  should  think,  that  the 
cridenoe  of  the  agreement  between  the 
I^Kntiffand  the  defendant  was  improperly 
received. 

/.  Jervit  now  moved  according  to  the 
leave  reserved. — He  contended,  that  the 
Ittyment  of  money  into  court  .admitted  the 
char»cter  of  the  phuntifF  and'  the  contract 
declared  on.  It  admitted,  that  the  defon- 
^bnt  empbyed  the  plaintiff  as  an  attoimey, 
to  be  pasd  accor^gto  the  usual  fees  pay- 
New  Series,  VI.—K.B. 


able  to  an  attorney.  If  die  agreement  ^aa 
any  defence,  it  was  beyond  the  emrploy^ 
ment  of  the  plaintiff  as  an  attorney ;  and  it 
ought  to  have  been  pleaded — Reg,  Oen,^ 
Hil.  term,  4  Will.  4,  Asstnupsit  and  Debt^ 
The  general  issue  puts  in  issue  the  matteY 
of  fact,  from  which  the  contract  is  to  bd 
presumed.  That  fact  here  is  the  employ-' 
ment  of  the  defendant  as  an  attorney,  from 
Which  the  contract  is  hnplted,  that  he  waa 
to  be  paid  the  usual  fees  paid  to  an  attor* 
ney ;  and,  if  anything  contrary  to  that  im- 
plied contract  is  to  be  set  up,  the  matter 
constituting  the  defence  must  be  pleaded. 
Edmunds  v.  Harris  (I )  is  decidedly  in  fkvoui^ 
of  the  proposition  contended  for. 

[Loan  Dekhan,  C.  J.— That  case  has 
been  overruled,^  both  in  this  court  and 
elsewhere.  (2)] 

The  payment  of  money  into  court  ts,  at 
all  events,  an  admission  of  the  contract  de^ 
elated  on,  that  the  defendant  employed  the 
plaintiff  as  an  attorney  to  do  the  businestf 
for  hind,  on  payment  of  the  fees  of  right 
payable  to  him  aa  an  attorney. 

LoRB  Dekhaf,  C.J. — The  payment  of 
money  admits  that  the  plaintiff  was  em-^' 
ployed  as  an  attorney.  I  do  not  see  why 
it  should  be  assumed,  that  he  was  employed 
to  be  paid  the  fees  as  of  right  payable  tcf 
an  attorney. 

Patteson,  J. — It  admits,  that  the  busi- 
ness was  done  by  the  plamtrff  as  an  attor- 
ney ;  but  the  fallacy  seems  to  me  to  be  in 
assuming,  that  the  common  indebitatus  co\mt 
implies  that  the  plaintiff  was  employed  to 
be  paid  according  to  the  ordinary  fees 
payable  to  an  attorney. 

Rule  refused. 


} 


HAKT  a.  MARSH. 


1836. 

Nov.  10, 

Prohibition  after  Sentence,  when  it  will 
go,  when  not. 

Where  a  suit  in  the  Ecclesiastical  Court 
is  promoted  against  a  clergyman,  and  there 
are  a  variety  of  articles,  some  alleging 

(1)  2  A<r.  &  EH.  414. 

(2)  Hatelden  ».  Staff,  K.B.  Trin.  term,  1886 ; 
GrouDMll  o.  Lamb,  1  M«e.  8e  Welt.  S5te,  0.  c.  5 
Law  J.  Rep.  (n.s.)  Excb.  154 ;  Broomfield  v.  Smith, 
1  Mee.  &  Well.  543,  a.  c.  5  Law  J.  Rep.  (N.s.) 
Exch.  155;  Jones  ».  Nanney,  5  Law  J.  Rep.  (n'.s.; 
Exch.  55. 
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matters  which  are  of  ecclesiastical  cognizance, 
and  others  of  cognizance  in  the  temporal 
court ;  and  the  Ecclesiastical  Courts  after  the 
appearance  of  the  defendant,  proceed  to  sen^ 
tence  of  suspension,  reciting,  that  the  articles 
"are for  the  mostpart  sufficiently  and  in  truth 
fully  proved;**  it  is  incumbent  on  the  party, 
applying  for  a  prohibition  after  sentence,  to 
shew  that  the  Court  below  proceeded  on  those 
articles  which  allege  matters  of  temporal 
cognizance. 

Quaere — whether  trading  by  a  clergyman, 
or  the  occupation  of  a  farm  of  more  than 
eighty  acres,  is  properly  matter  qfecclesias^ 
tical  cognizance, 

A  suit  had  been  promoted  by  one  Robert 
Hart,  in  the  Consistory  Court  of  the  dio- 
cese of  Hereford,  against  the  Rev.  George 
Wathin  Marsh,  rector  of  the  rectory  of  the 
parish  church  of  Hope  Bowdler,  in  the 
county  of  Salop,  in  the  diocese  of  Here- 
ford. 

Among  a  variety  of  articles  and  posi- 
tions alleged  in  the  suit  were  these — •*  for 
carrying  on  and  exercising  the  several 
trades  and  businesses  of  a  dealer  in  com, 
and  buying  and  selling  the  same  for  profit, 
of  a  maltster,  of  a  wool-dealer,  and  also  of 
a  flannel-manufacturer,  and  for  farming 
and  cultivating  a  farm,  consisting  of  200 
acres  and  upwards,  without  any  leave  or 
licence  for  that  purpose  first  had  and  ob- 
tained from  the  Lord  Bishop  of  Hereford 
for  the  time  being,  and  for  attending  fairs, 
markets,  and  towns,  and  other  places,  for 
the  purpose  of  buying  and  selling  live  and 
dead  stock,  goods,  wares,  and  merchandise, 
in  the  respective  businesses  of  husbandman, 
maltster,  and  vfool-desAer,  and  flannel-ma- 
nufacturer, thereby  forsaking  and  neglect- 
ing the  sacred  duties  of  a  priest  or  minister, 
and  using  yourself  in  the  course  of  your 
life  as  a  layman.'* 

The  articles  in  the  whole  were  twenty- 
five,  and  all  the  rest  alleged  matters  which, 
without  doubt,  were  of  ecclesiastical  juris- 
diction. 

The  Court,  reciting  that  forasmuch  as 
the  heads,  positions,  articles,  charges,  and 
interrogatories,  &c,,  *'  they  had  found,  and 
it  did  evidently  appear  unto  them,  are  for 
the  most  part  sufficiently,  and,  in  truth, 
fully  proved  and  founded,"  pronounced 
sentence  of  suspension  for  three  years. 


It  appeared  that  Marsh,  upon  several 
occasions,  attended  the  Consistory  Court 
of  the  diocese  of  Hereford,  pending  the 
suit ;  and  that,  from  1833  to  the  present 
period,  he  well  knew  the  whole  contents 
of  the  articles. 

A  rule  had  been  obtained,  calling  on  the 
plaintifi*  to  shew  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  the  Consistory 
Court  of  Hereford^  and  to  the  Arches 
Court  of  Canterbury,  to  prohibit  the  said 
Courts  from  further  proceeding  in  the  suit 
between  the  parties ;  against  this  rule 
cause  was  now  shewn  by — 

Maule  and  Cfe<w6y. -^Unless  there  are 
some  very  special  grounds  suggested  why 
the  writ  should  go  after  sentence  in  the 
Ecclesiastical  Court,  this  Court  will  not 
interfere.  It  is  difficult  to  suggest  on  what 
ground  the  rule  in  this  case  has  been  ob- 
tained, for  it  cannot  be  said  that  the  Ec- 
clesiastical Court  have  no  jurisdiction ; 
almost  all  the  charges  are  not  only  stated 
as  against  the  office  of  a  minister  of  the 
church,  but  they  are  such  as  in  themselves 
the  Ecclesiastical  Court  has  cognizance 
of.  It  is  not  necessary  that  the  Ecclesi- 
astical Court  should  have  the  exclusive 
jurisdiction  over  the  subject-matter  ;  if 
they  have  a  concurrent  jurisdiction  it  will 
be  sufficient.  It  may  be  said,  that  some 
of  the  articles  allege  an  offence  for  which 
the  defendant  might  have  been  indicted  at 
common  law.  It  may  be  said,  that  the 
carrying  on  the  trade  of  a  maltster,  of  a 
wool-dealer,  and  flannel-manufacturer,  was 
an  offence  against  the  statute  oi%l  Hen.  8. 
c.  13,  prohibiting  the  holding  of  farms,  and 
against  buying  and  selling,  and  was  an 
offence  cognizable  in  a  court  of  common 
law.  That  statute  is  repealed,  and  the 
57  Geo.  3.  c.  99.  imposes  a  penalty  for 
every  acre  of  land,  occupied  by  an  ecclesi- 
astical person,  beyond  eighty;  and  also 
creates  a  forfeiture  of  any  goods  and  mer- 
chandise sold  by  such  persons.  But  this 
was  not  intended  to  relieve  an  ecclesias- 
tical person  from  any  obligation  of  the 
ecclesiastical  law,  or  from  the  jurisdiction 
of  the  ecclesiastical  courts.  It  was  to  su- 
peradd a  penalty  or  punishment  upon  that 
to  which  he  was  before  subject.  In  Gibson* s 
Codex,  c.  7,  tit.  1,  will  be  found  the  several 
canons,  and  each  article  concludes  with 
the  words  of  the  canon  which  is  infringed. 
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The  Ecclesiastical  Court  is  tLe  only  court 
to  give  interpretation  to  the  canons,  and 
to  determine  whether  they  have  been  in- 
fringed or  not.  There  is  an  express  au- 
thority to  shew,  that  where  the  suit  pro- 
ceeds on  the  canons,  prohibition  will  not 
lie.  Slader  v.  Smallbrook  (1),  cited  in 
Tonmsend  v.  Thorpe  (2),  are  authorities 
shewing  that  although  an  offence  be  pu- 
nishable in  the  temporal  courts,  yet  there 
may  be  a  proceeding  thereon  in  the  spi- 
ritual court  to  deprive  the  clerk  of  a 
parish,  though  they  could  not  proceed  to 
punish  him  for  it.  But  supposing  the 
Ecclesiastical  Court  to  be  deprived  of  its 
jurisdiction  by  reason  of  the  two  offences 
being  punishable  by  statute,  yet,  as  some 
of  the  articles  are  clearly  within  the  cog- 
nizance of  the  Ecclesiastical  Court,  no 
Drohibition  will  go  afler  sentence,  there 
neing  clearly  no  want  of  jurisdiction  over 
those  matters.  In  Carslake  v.  Mapledo- 
nm  (3\  BuUer,  J.  says,  "  After  sentence, 
it  is  incumbent  on  the  party  making  this 
appUcation,  to  shew  clearly  that  the  spi- 
riuial  court  had  no  jurisdiction."  If  there 
is  anything  informal  in  the  sentence,  that  is 
matter  of  appeal ;  this  Court  has  no  poww 
to  correct  the  error.  Free  v.  Burgoyne  (4) 
supports  the  principle,  that  a  beneficed 
clergyman  may  be  proceeded  against  where 
the  object  of  die  suit  is  deprivation. 

R.  V.  Richards,  contr^.— The  form  of 
the  sentence,  compared  with  the  charges 
made  against  the  defendant,  some  of  which 
will  turn  out  to  be  of  common  law  cogni- 
zance, leaves  it  as  a  matter  of  uncertainty 
what  was  proved.  Consistently  with  the 
terms  of  that  sentence,  it  may  be  only 
those  matters  which  are  cognizable  by  the 
temporal  courts  that  were  proved,  and  the 
Ecclesiastical  Court  would  have  no  juris- 
diction ;  and  if  they  have  no  jurisdiction, 
or  have  exceeded  their  jurisdiction,  prohi- 
bition will  go  after  sentence — Offley  v. 
Whitehall  (5),  Leman  v.  Goulty{e).  The 
question  for  the  Court  to  determine  there- 
fore is,  whether  all  the  charges  are  within 

(1)  1  Sid.  tl7 ;  s.  c.  1  Lev.  138. 
(t)  i  Lord  Raym.  1509. 

(3)  STermRep.  475. 

(4)  5  B.  &  C.  400 ;  t.o.  4  Uw  J.  Rep.K.B. 966. 

(5)  BoDb.  Rep.  17. 

(6)  S  Ttrin  Rep.  3. 


the  jurisdiction  of  the  Ecclesiastical  Court. 
It  is  impossible  to  accede  to  the  doctrine, 
that  a  case  may  be  brought  within  the  ju- 
risdiction of  the  Ecclesiastical  Court  by 
the  object  for  which  the  suit  is  instituted. 
The  charges  which  have  been  referred  to 
in  argument,  on  the  other  side,  are  clearly 
within  the  cognizance  of  the  temporid 
courts  ;  and,  supposing  that  the  others  are 
not,  the  sentence  is  uncertain. 

Lord  Dbmman,  C.J. — Supposing  that 
the  two  articles  in  question,  namely,  the 
carrying  on  of  trade  and  occupying  a  farm, 
are  quite  insufficient  to  give  the  Ecclesias- 
tical Court  jurisdiction,  still  there  are  se- 
veral other  articles,  most  of  which  allege 
matters  which  are  entirely  of  ecclesiastical 
cognizance.  Now,  in  order  to  get  rid  of 
the  sentence  of  the  Court,  it  is  necessary 
for  the  applicant  to  shew,  that  the  Court, 
pronouncing  that  sentence,  had  no  juris- 
diction whatever  over  the  subject-matter. 
It  is  quite  clear,  here,  that  the  Court  had 
jurisdiction  as  to  part.  The  party  con- 
sented to  the  articles  propounded ;  and  the 
Court  have  proceeded  to  sentence.  They 
may  have  acquitted  the  defendant  of  those 
two  particular  charges  :  at  all  events,  we 
are  not  to  assume  that  they  proceeded  on 
those  upon  which  they  may  have  had  no 
jurisdiction,  when  they  may  have  proceeded 
upon  those,  over  which  it  is  clear  they  had 
cognizance. 

Patteson,  J. — It  is  laid  down  in  several 
cases,  nor  has  it  been  denied  in  argument 
on  this  occasion,  that  prohibition  shall  not 
go  after  sentence,  unless  the  party  making 
the  application  shews,  that  there  was  no 
jurisdiction  in  the  Court  over  the  subject- 
matter.  Here  are  several  articles  alleged, 
over  some  of  which  it  is  admitted  that  the 
Court  had  jurisdiction ;  but  it  is  contended, 
that  they  have  no  jurisdiction  upon  the 
other  matters.  Mr.  Richards  should  make 
this  certain,  that  the  Court  did  proceed 
upon  the  articles,  of  which  it  is  contended 
they  had  no  cognizance. 

Coleridge,  J.  concurred. 

Rule  discharged. 

Williams,  J.  was  absent. 
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7HB  Kl^Q  V.  MATf  HEW  CHJTTy. 


Corporation--^  <$•  6  W^//.  4.  c.  76.  ss,  28, 
52 — Councillor — Bankrupt, 

An  uncertijicated  bankrupt  is  not  disqua- 
lified from  being  elected  a  councillor  of  the 
borough,  if  bankrupt  at  the  time  when  he  is 
elected;  although,  by  the  52nd section,  if  he 
become  bankrupt  whilst  in  office,  the  office 
becomes  ipso  facto  void,  and  he  can  only  be 
re-elected  on'obtaining  his  certifcate. 

A  rule  had  been  obtained,  calling  on 
Matthew  Chitty  to  shew  cause  why  an 
information  in  the  nature  of  a  quo  war- 
ranto,  should  not  be  filed  against  him,  to 
shew  by  what  authority  he  held  the  office 
of  councillor  in  the  borough  of  Shafles- 
bury. 

On  shewing  cause  against  the  rule,  it 
appeared  that,  at  the  time  of  the  election 
of  Mr.  Chitty  to  the  office  of  town  coun- 
cillor, for  the  borough  of  Shaflesbury,  he 
was  qualified  in  every  respect  as  required 
by  the  28th  section  of  5  &  6  Will.  4.  c.  76, 
but  that,  at  the  time  of  the  election,  he  was 
a  bankrupt,  not  having  obtained  his  certifi- 
cate ;  and  the  ground  of  the  motion  was, 
that,  being  an  uncertificated  bankrupt  at 
the  time  when  he  was  elected,  his  election 
was  void  by  the  52nd  section  of  the  act. 

Erie  and  Bingham,  in  shewing  cause, 
contended,  that  there  was  nothing  in  the 
act  of  parliament  to  prevent  the  first  elec- 
tion of  an  uncertificated  bankrupt,  although 
by  the  52nd  section,  his  bankruptcy  after 
having  been  elected,  would,  ipso  facto, 
avoid  the  office.  The  28th  section,  as  one 
of  the  qualifications,  requires  **  that  i^  person 
be  seised  or  possessed  of  real  or  personal 
estate,  or  both,  to  the  following  amount, 
that  is  to  say,  in  all  boroughs  directed  by 
the  act  to  be  divided  into  four  or  more 
wards,  to  the  amount  of  1,000/.,  or  be  rated 
to  the  relief  of  the  poor  of  such  borough 
upon  the  annual  value  of  not  less  than  30/." 
The  borough  of  Shaftesbury  is  one  of 
those  boroughs  which  is  directed  to  be 
divided  into  four  wards,  and  Mr.  Chitty 
was  rated  to  the  relief  of  the  poor  upon 
the  annual  value  of  not  less  than  30/. 
In  respect  of  that  section,  therefore, 
there  is  no  ground  for  saying  that  he  was 
not  qualified  at  the  time  of  the  election. 


The  52nd  section  contemplates  a  person 
holding  office,  and  becoming  bankrupt 
whilst  he  is  an  officer,  but  leaves  un- 
touched the  case  of  a  party  who  had  be^ 
come  bankrupt  before  the  election  of  him 
as  an  officer  took  place.  The  words  of 
the  clause  bear  that  construction  only,  and 
there  is  every  reason  for  supposing  that 
the  intention  was  only  to  make  the  disqua- 
lification to  a  party  becoming  bankrupt 
whilst  he  was  an  officer.  The  section  goes 
on  to  declare, "  that  every  person  so  becom- 
ing disqualified,  and  ceasing  to  hold  such 
office  on  account  of  his  being  declared  a 
bankrupt,  or  of  his  applying  to  take  the 
benefit  of  any  act  for  the  relief  of  insol- 
vent debtors,  or  having  compounded 
with  his  creditors,  shall,  on  obtaining  his 
certificate,  or  on  payment  of  his  debts 
in  full,  be  capable,  if  otherwise  qua^ 
fied,  of  being  re-elected  to  such  office  7' 
evidently  throughout  contemplating  the 
case  of  a  bankruptcy  or  insolvency  of  a 
person  in  office ;  but  there  are  no  words 
which  would  extend  to  make  the  election 
void  ab  initio,  on  account  of  the  party 
being  at  the  time  of  the  election  an  uncer<^ 
tifica^cd  bankrupt  or  insolvent.  There  is 
good  reason  also  in  support  of  this  provi- 
sion. Taking  this  view  of  the  subject,  a 
party  is  elected  to  an  office  of  trust ;  at  the 
time  of  his  election,  he  is  solvent  and  in 
good  circumstances,  and  a  person  who  is 
capable  in  every  respect  of  executing  an 
omce  of  trust.  He  is  elected  on  such  a 
supposition.  He  subsequently  becomes 
insolvent,  and  if  not  incompetent  to  perform 
an  office  of  trust,  yet  in  all  probability  he 
never  would  have  been  elected,  had  it  been 
known  that  he  would  be  insolvent ;  the  act, 
therefore,  declares  the  office  vacant.  But  in 
the  case  of  a  party  who  was  bankrupt  or 
insolvent  at  the  time  of  his  election,  h« 
never  could  have  been  elected  by  the  bur* 
gesses,  on  the  supposition  of  his  solvency. 
It  must  have  been  on  some  other  qualities 
that  his  election  was  based,  and  there  is 
no  possible  reason  for  declaring  his  election 
to  be  void.  The  apparent  hardship  of  the 
construction  contended  for  on  the  other 
side,  will  prevent  the  Court  from  putting 
that  construction  on  the  act,  unless  that 
can  be  made  to  appear,  from  the  words 
used,  to  have  been  the  intention  of  the 
legislature. 
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Mr.  AUametf  General  (Campbell),  con- 
trk, — UnleM  it  be  quite  clear  tW  die  juai 
coDstmction  of  the  statute  allows  that  an 
insolvent,  a  person  whp  has  compounded 
with  his  creditors,  or  a  bankrupt,  should 
be  tbe  nayor  of  a  borough,  the  Court 
w^  make  this  rule  absolute,  i^  order  to 
have  the  question  tried,  so  as  to  give  an 
opportunity  of  taking  the  opinion  of  a 
court  of  error.  The  reason  on  which  it 
has  been  attempted  to  support  the  construc- 
tion contended  for  on  the  other  side  fails, 
because,  if  that  were  the  reason,  there  ia 
no  cause  why  a  person  who  is  in  office 
having  become  a  bankrupt,  and  having 
ceased  to  be  an  officer  on  that  account, 
should  not  be  immediately  eligible  to  the 
same  office ;  and  yet,  by  the  express  words 
of  the  act,  such  person  is  only  eligible  on 
•btaintng  his  certific^ite,  or  on  payment  of 
his  debu  ha  full.  Then  what  is  the  mean- 
ing fairly  to  be  put  on  the  words  of  the  act? 
From  the  28di  seetion,  which  requires  that 
a  peraon  should  be  seised  or  possessed  of 
rttl  or  personal  estate  to  a  certain  amount, 
or  rated  to  the  relief  of  the  poor  to  a  ceruin 
amount,  it  is  clear  that  the  meaning  was, 
that  a  party  should  be  rated  for  a  house 
belonging  to  him,  of  which  he  was  possessed 
in  his  own  right,  not  by  mere  sufferance  of 
another  party.  This  was  considered  as 
equivalent  to  the  seisin  and  possession  of 
r^  or  personal  property.  Then  can  it 
be  said  Uiat  an  uncertificated  bankrupt  is 
rated  within  the  meaning  of  the  act?  Im- 
mediately upon  his  bankruptcy,  all  his  pro- 
perty, his  house  and  everything,  vest$  in 
the  assignees,  and^  the  bankrupt  has  no 
property  whatever.  The  52nd  section 
supposes  that  no  uncertificated  bankrupt 
fan  be  elected,  because  not  having  any 
property,  and,  therefore,  not  being  a  party 
rated,  under  the  former  section  (the  !S8th) 
he  has  no  quali6cation.  It  therefore  only 
provides  for  the  case  of  a  party  becom- 
ing bankrupt  subsequent  to  his  election. 

LoKB  DcNMAV,  C.J. — I  agree  with  Mr. 
Attorney  General,  that  if  there  were  any 
lessonable  doubt  upon  the  question  before 
Hi,  the  rule  ought  to  be  made  absolute,  that 
the  subject  might  be  solemnly  considered 
and  decided ;  but  I  do  not  think  that  there 
is  any  doubt,  and  we  should  not  be  justified 
in  raising  a  doubt  in  favour  of  the  disquali- 


fication of  a  party,  where  the  act  of  parlia* 
ment  has  not  in  clear  terms  made  bank* 
ruptcy  a  disqualification.  It  is  urged,  that 
the  term  ^  rated"  in  the  28th  seetion,  must 
be  taken  to  mean  rated  fi»r  a  house  be« 
longing  Co  the  party.  It  is  enough  for  us 
to  abide  by  the  words  used  in  the  act,  and 
to  say  that  the  party  in  this  case  was  rated 
to  the  relief  of  iHe  poor  on  a  sufficient 
value.  He  is  qualified  as  a  ooundilor  foir 
the  borough. 

Pattesov,  J. — I  am  entirely  of  the  same 
<^inion.  The  Attorney  General  relies  in 
his  argument  upon  the  construction  of  the 
28th  section,  contending  that  a  party  can* 
not  be  rated  within  the  meaning  of  that 
section,  unless  he  is  rated  in  respect  of 
property  that  belongs  to  him.  If  such  a 
construction  were  to  prevail,  it  would  fol- 
low that  an  insolvent  or  a  bankrupt  could 
not  be  a  burgess.  Every  person  who  is 
the  occupier  of  a  house  is  entitled  to  be 
put  on  the  rate,  whether  he  is  occupying 
his  own  house  or  that  of  another  person ; 
and  with  respect  to  the  argument  that  the 
terra  or  other  interest  in  the  house  would 
vest  in  the  assignees,  suppose  the  assig'- 
nees  make  election  to  have  nothing  to 
do  with  the  lease,  and  the  lessor  choose 
not  to  take  the  lease  off  the  bankrupt's 
hands,  in  that  case  the  bankrupt  would 
still  remain  the  tenant.  But  without  mi- 
nutely  entering  into  that  question,  it  is 
clear  that  the  bankrupt  is  rated,  within  the 
meaning  of  the  act.  The  52nd  section 
then  is  confined  to  those  who  become  bank* 
rupt  subsequently  to  their  election. 

Williams,  J.  concurred, 

CoLBRiOGB,  J. — The  clause  which  states 
the  disqualification  by  reason  of  bank- 
ruptcy, omits  to  state  that  as  a  disqualifi- 
cation firom  being  elected  in  the  first  in- 
stance: we  cannot,  therefore,  extend  the 
disqualification  to  that  state  of  circum- 
stances. 

Rule  ducharged. 


1836 
Nov. 


11.; 

Prohibition — Executor — Legatee, 


GRIFFITHS  AND  OTHERS  0. 
ANTHONY  AND  WIFB. 


Prohibition  lies  to  the  Consiitory  Court  if 
it  proceed  to  hear  exceptions  to  the  inventory 
exhibited  by  an  executor^  wJtether  the  citation 
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in  that  court  be  at  the  instance  of  a  creditor 
or  of  a  legatee, 

A  rule  had  been  obtained  for  a  prohibi- 
tion to  the  Consistory  Court  of  Carmar- 
then, in  the  diocese  of  St.  David's,  on  behalf 
of  Walter  and  Margaret  Anthony,  the 
latter  of  whom  was  the  executrix  of  Tho- 
mas Griffiths,  deceased,  against  whom  a 
suit  had  been  instituted,  at  the  instance  of 
legatees  under  the  will,  in  the  name  of  the 
deputy  registrar  of  that  court,  and  who  had 
exhibited  an  inventory  of  all  the  goods  of 
the  deceased.  The  defendants  appeared  to 
the  citation,  and  put  in  the  inventory,  to 
which  exceptions  were  made  by  the  legatees. 
The  defendants  put  in  their  answer  to  those 
exceptions,  and,  subsequently,  applied  to 
amend  the  inventory. 

The  ground  on  which  the  rule  was  ob- 
tained was,  that  the  ecclesiastical  court, 
having  heard  exceptions  to  the  inventory, 
were  proceeding  to  sentence. 

ChiUon,  op  shewing  cause  against  the 
rule,  admitted,  that  if  Henderson  v.  French 
(1)  were  to  remain  unimpeached,  he  could 
not  successfully  shew  any  cause  against  the 
present  rule.  There  is  one  distinction, 
however,  between  the  two  cases :  there,  the 
suit  was  instituted  by  creditors ;  here,  it  is 
by  legatees ;  and  it  would  appear,  that  the 
Spiritual  Court  can  question  the  correct- 
ness of  the  inventory,  at  the  suit  of  the 
legatees,  although  they  cannot  at  the  suit 
of  creditors — Hinton  v.  Parker  (Jt),  Catch' 
side  V.  Ovington  (3),  and  Williams  on  Exe^ 
ctUors,  p.  645,  If  there  is  any  irregularity 
in  this  case,  in  proceeding  to  hear  the  ex- 
ception, it  has  been  waived  by  the  applica- 
tion to  amend  the  inventory. 

E.  v.  Williams,  contra,  was  stopped  by. 
the  Court. 

Lord  Dbnuak,  C.J. — The  case  of  Hen^ 
derson  v.  French  is  quite  in  point,  and  the 
authority  of  that  case  has  not  been  got 
over.  What  took  place  on  this  occasion 
was  no  waiver. 

Rule  absolute, 

(1)  5  Mao.  &  Selw.  406. 
(f)  8  Mod.  168. 
(3)  3  Burr.  19«. 


1886.      \  THE  KINO  V,  THE  INHABITANTS 
Nov.   16.  J  OP  KELVEDON. 

Poor  Law  Amendment  Act,  4^5  Will.  4. 
c.  76 — Examination — Evidence, 

The  act  of  ^^5  Will.  4.  c.  76.  requires 
that  the  respondent  should  send  a  copy  of  the 
examination  of  the  pauper,  on  which  the 
order  of  removal  was  obtained,  and  provides, 
that  the  respondent  shall  not  be  allowed  to 
go  into  evidence  of  any  other  ground  of  re- 
moval  than  that  which  appears  on  the  exa^ 
mination : — Held,  that  where,  upon  the  exa- 
mination, the  pauper  stated  that  his  father 
belonged  to  the  appellant  parish,  and  thai 
he  continued  to  belong  there  till  his  deaths 
and  that  he  had  heard  him  say  he  was  a  cer^ 
tifcated  man  from  the  appellant  parish,  it 
was  competent  to  the  respondents  to  go  into 
evidence,  that  the  pauper* s  father  gained  a 
settlement  in  the  appellant  parish  by  apprem- 
ticeship,  and  that  he  was  a  certificated  man 
from  that  parish ;  and  the  Sessions  having 
refused  to  hear  such  evidence,  the  c€ue  wets 

sent  back  to  be  heard. 

» 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  3.] 


36.     > 
.  25,  > 


PEACOCK  V.  HARRIS. 


1836, 

Nov 

Costs  on  New  Trial — ReguUe  Generales^ 
Hil,  %  Will,  4.  64. 

Where  (a  verdict  having  leen  found  for 
the  plaintiff)  a  new  trial  was  granted,  on 
the  ground  of  the  improper  admission  ofevi^ 
dence,  and  nothing  said  as  to  the  costs  of 
the  former  trial,  and  the  defendant  suffered 
judgment  by  default,  instead  of  taking  the 
cause  down  to  a  new  trial : — ffeld,  that  the 
plaintiff  was  not  entitled,  upon  taxation,  to 
the  costs  of  the  former  trial. 

The  plaintiff  brought  an  action,  as  assig- 
nee of  the  effects  of  J.  Jones,  an  insolvent 
debtor,  against  the  defendant  to  recover  a 
sum  of  money  for  work  and  labour  done 
and  materials  supplied  by  the  insolvent  to 
the  defendant. 

At  the  Spring  Assizes,  1835,  for  the 
county  of  Denbigh,  a  verdict  was  found 
for  the  plaintiflT. 

A  rule  had  been  obtained,  and  was  af- 
terwards made  absolute  for  a  new  trial,  on 
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the  ground  that  evidence  had  been  impro- 
perly admitted. 

A  fresh  notice  of  trial  was  given  by  the 
plaintiff's  agent,  for  the  trial  of  the  cause 
at  the  then  ensuing  Assizes ;  but  before 
that  time  the  defendant  withdrew  his  pleas, 
and  suffered  interlocutory  judgment  by 
default,  upon  which  a  writ  of  inquiry  of 
damages  was  sued  out  and  executed. 

On  the  taxation  of  the  plaintiff's  costs, 
the  Master  allowed  the  expenses  of  the 
first  trial,  on  the  authority  o£  Jackson  v. 
HaUamiX). 

A  rule  had  been  obtained,  calling  on  the 
phuntiff  to  shew  cause  why  it  should  not 
be  referred  back  to  the  Master  to  review 
his  taxation;  against  which,  cause  was 
shewn  by — 

/.  JerviSf  who  relied  upon  the  cases  of 
Booth  V.  AiherUm  (2)  and  Jackson  v.  HaU 
lam.  He  also  cited  Gray  v.  Cox  (S)  and 
Sweeting  v.  Potts  (4).  If  the  defendant  had 
gone  to  trial,  and  the  plaintiff  had  obtained 
a  verdict  on  that  trial,  he  would,  no  doubt, 
have  been  entitled  only  to  the  costs  of  the 
second  trial ;  but  the  defendant,  by  having 
suffered  judgment  by  default,  has  acknow- 
ledged that  he  had  no  ground  of  defence 
to  the  action,  and  that  the  first  verdict  was 
right  upon  the  merits. 

R.  V.  Richards,  in  support  of  the  rule. 
By  the  rule  64,  Reg.  Gen.,  Hilary  term, 
t  Will.  4,  if  a  new  trial  be  granted,  with- 
out any  mention  of  costs  in  the  rule,  the 
costs  of  the  first  trial  shall  not  be  allowed 
to  the  successful  party,  though  he  suc- 
ceed on  the  second.  In  Newberry  v. 
Colvin  (5),  Mr.  Justice  Littledale  said, 
"  When  a  new  trial  is  granted,  and  nothing 
is  said  about  the  costs  of  the  first  trial, 
they  hUl  to  the  ground  as  a  matter  of 
course."  So,  here,  nothing  having  been 
said  as  to  the  costs,  the  costs  have  fallen  to 
the  ground.  Porter  v.  Cooper  (6)  is  also  an 
authority  to  the  same  effect. 

Lord  Denmak,  C.J. — It  is  quite  clear, 
that  the  Court  has  no  power  to  grant  these 
costs.  Rule  absolute. 

(1)  2  B.  &  Aid.  Sir. 
{9)  6  Term  Rep.  144. 

(3)  5  B.  ft  C.  458. 

(4)  2  Ad.  &  £1.  414. 

(5)  «Dowl.P,C.4l5. 

(6)  S  Cr.  M.  &  R.  f32;  s.o.  4  Law  J.  Rep. 
(»A)  Exch.  199. 


1886.     \ 
Nov.  25.  /    ""^^^^  ""'  DUNBAR. 

Policy  of  Insurance — Payment  of  Money 
into  Court — New  Trial, 

Where  sixty  actions  on  a  policy  ofinsur- 
ance  were  depending^  in  which  there  had  been 
a  consolidation  rule,  binding  both  the  plain- 
tiff and  the  defendant  by  the  result  of  the 
trial  in  one  cause,  and  the  whole  amount  was 
for  27,200/. ;  and  the  plaintiff  having  o6- 
tained  a  verdict  in  that  cause,  a  rule  nisi  had 
been  obtained  for  setting  it  aside,  as  against 
evidence;  the  Court  refused  to  order  the 
sums  to  be  paid  into  court,  or  invested  in 
Exchequer  bills,  to  await  the  result  of  the 
discussion  of  the  rule  for  a  new  trial. 

This  was  an  action  upon  a  policy  of  in- 
surance of  the  ship  Pylades,  valued  at 
27,200/.,  and  the  policy  was  subscribed  by 
the  defendant  as  one  of  the  underwriters 
thereof,  for  SOOl.  The  amount  of  the  po- 
licy of  insurance,  including  the  subscription 
of  the  defendant  and  the  other  underwriters, 
was  10,000/.  Five  other  policies  were 
effected  at  the  same  time,  one  of  which 
was  for  1,200/.,  subscribed  by  several  un- 
derwriters at  Lloyd's  Coffee-house;  another 
for  7,000/.,  underwritten  at  the  office  of 
the  Indemnity  Mutual  Assurance  Com- 
pany ;  another  for  5,000/.,  underwritten  at 
the  office  of  the  Royal  Exchange  Assur- 
ance Company ;  another  for  2,000/.,  under- 
written at  the  office  of  the  Corporation  of 
London  Assurance ;  and  another  for  2,000/. 
at  the  office  of  the  Alliance  Company. 

Sixty  actions  were  brought  against  the 
several  underwriters  and  assurance  com- 
panies upon  these  respective  policies.  A 
consolidation  rule  was  entered  into,  upon 
the  submission  of  the  plaintiff  and  the 
several  defendants  to  be  bound  and  con- 
cluded by  the  verdict  to  be  given  in  this 
action,  provided  the  same  should  be  to  the 
satisfaction  of  the  Judge  before  whom 
tried. 

Two  of  the  underwriters  had  died  be- 
fore the  actions  were  brought. 

The  action  was  tried  before  Lord  Den- 
man,  C.  J.,  when  a  verdict  was  found  for 
the  plaintiff,  the  jury  finding,  on  the  two 
issues  raised  upon  the  record,  that  the  ship 
was  seaworthy,  and  that  she  was  a  new  ship. 

A  rule  nisi  had  been  obtained  on  a  prior 
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day  in  this  term  for  setting  diat  vetdict 
aside,  and  for  a  new  trid,  on  the  ground 
that  the  verdict  was  against  evidence. 

Sir  W,  W.  Folleit  also,  in  this  term,  ob- 
tained a  rule  calling  on  the  defendant  to 
shew  cause  why  he  should  not  pay  into 
court  the  loss  on  the  ship  Pylades,  or  in- 
vest  the  same  according  to  the  direction  of 
the  Court ;  or  why  the  rule  for  a  new  trial 
should  not  be  discharged.  The  grounds 
suggested  on  obtaining  the  rule  were,  tke 
probability  of  the  d^th,  bankruptcy,  or 
insolvency  of  many  out  of  sudi  a  nurabet 
ef  underwriters,  before  die  rule  for  a  new 
trial  could  be  discussed ;  and  the  hard* 
ship  thrown  opon  the  plaintifT,  should  he 
again  succeed,  by  the  loss  of  interest  on  the 
principal  sum  for  so  long  a  period  of  time. 
Cause  was  now  shewn  bv — 

Mr.  Attorney  Oenerat(  Campbell J^  Mauley 
and  WigktfMtn, — This  is  a  perfectly  novel 
and  unprecedented  motion.  The  only  case 
in  which  the  Court  have  imposed  terms  on 
the  rule  for  a  new  trial,  is  that  of  Rickman 
V.  Car  Hairs  (1)«  But,  there,  the  action  was 
brought  to  recover  an  average  loss,  and 
the  liability  to  pay  for  average  los9  was 
admitted,  and  the  amount  only  was  to  be 
ascertained.  There  is  nothing  in  the  cir- 
cumstances of  the  present  case  to  take  this 
oat  of  the  general  rule,  and  to  induce  the 
Court  to  comply  widi  this  application.  The 
proper  application  for  the  other  side  to 
nave  made  was,  to  be  released  from  the 
consolidation  nde,  so  that  they  might  have 
proceeded  with  another  cause. 

Sir  W.  W.  Follett  and  Alexander,  in  sup- 
port of  the  rule,  urged,  that  the  case  stood 
upon  its  own  peculwr  circumstances :  the 
vast  amount  of  the  insurance — that  there 
were  sixty  actions  depending  upon  this 
against  diflTerent  underwriters — two  of  the 
underwriters  were  already  dead,  and  it  was 
impossible  to  say  how  many  more  might 
become  insolvent,  bankrupt,  or  die  before 
the  rule  for  a  new  trial  could  be  discussed* 
As  far  as  the  insurance  at  Lloyd's,  and  those 
of  the  different  assurance  offices,  they  were 
willing  that  the  rule  should  be  discharged 
as  to  them. 

Lord  Denmak,  C.J. — The  remarkable 
cireumstances  of  this  case  induced  us  to 

0)  ir  B.  &  Ad.  651 ;  ■.  c.  S  Uw  J.  Rep.  (m.s.) 


gram  the  rule.  We  have  now  heard  the 
matter  discussed,  and  we  think  that  it  w6uld 
be  leading  to  a  much  greater  delay  were  we 
to  accede  to  this  application,  that  can  pos- 
sibly  arise  from  th«r  circumstanceB  as  they 
stand. 

Pattes^ic,.  J.,  Williams,  J.,  and  Ccvlk* 
Riooxy  J.  concurring — 

Rule  dUehargedyhut  ivkkoui  ea$$9. 


1836.     7 
Nov.  16.  3 


THB  KING  t;.  TBB  INH'ABITilKtS 
OF  HOLBBACH. 


Poor  Law  Amendment  Act,  4^5  fVilt.  4. 
c.  76 — Appeal,  Statement  of  Grounds. 

Where  the  ground  of  appeal  was  stated  to 
be,  that  the  pauper,  at  the  time  when  he  kited 
himself  (as  stated  in  the  examination)  andbe^ 
fare  the  completion  of  the  bargain,  stipulated 
with  his  master,  that  out  of  his  yearns  service 
he  should  be  aUowedio  have  two  days  hoUdayt 
at  Spalding  chb-feast,  in  the  month  ofJulut 
and  that  tl^  pauper  was  allowed  and  did  take 
and  absent  himself  from  his  mmster^s  service 
during  the  said  two  days  accordingly: — Held^ 
that  it  was  not  competent  for  the  appeUantet^ 
under  that  notice,  to  prove  a  bargain  for  om 
datfs  holiday  to  go  to  Holbeachfair,  and  thai 
the  pauper  had  such  holiday  in  pursuance  of 
the  bargain. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  5.] 


THE  KINO  -0.  MARSH. 


1836.     \ 
Nov.  %\.  > 

Grand  Jury,  Finding  by — Indictment^ 
Quashing. 

In  point  of  law,  no  more  than  twenty'tkreo 
persons  can  be  sworn  on  the  grand  jury;  and 
an  indictment  found  by  a  grand  jury,  am 
which  were  sworn  twenty 'five,  was  held  bad* 

But  the  Court  will  not,  after  the  imRetmen$ 
has  been  removed  by  the  defendant  by  certio- 
rari, and  he  has  pleaded  and  been  convicted, 
quash  the  indictment,  but  leave  the  party  to 
move  in  arrest  of  judgment,  bring  his  writ  of 
error  in  law  or  in  fact,  according  to  whether 
the  error  appears  upon  the  record  or  not. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  7.] 
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THE  KING  V,  RICHARD  HIGOINS. 


1836. 
Nov.  9. 

Certiorari — Costs — Court  he  low. 

Where  an  imHictment  is  removed  by  certio- 
rarij  this  Court  has  no  jurisdiction  over  the 
costs  incurred  in  the  court  helom  previous  to 
the  delivery  of  the  writ  of  certiorari, 

ThuSf  where  the  defendant  had  sued  out  a 
writ  of  certiorari  in  March^  and^  after  three 
Sessions  had  passed,  gave  notice  of  trials  and 
the  prosecutor  was  ready  with  all  his  witnesses, 
hut,  at  the  conclusion  of  the  Sessions,  the  de^ 
fendant  delivered  in  to  the  Justices  the  nnrii 
of  certiorari,— The  Court,  on  quashing  the 
fsrit  and  awarding  a  procedendo,  trotiM  not 
mahe  the  defendant  pay  the  costs  incurredat 
the  last  sessions. 

[For  the  report  of  the  above  caae,  see 
6  Law  J.  Rep.  (k.s.)  M.C.  p.  9.] 


1836. 


'  THE  KIMO  V,  THE  COMMISSION- 
ERS   OF     THE    TUAMBS    AND 


ISIS  NAYIOATION. 


Nov.  23.  l^ 


Mandamus — Compensation — Private  Act 
--Construction. 

The  Commissioners  of  the  Thames  and 
Ins  Navigation  were  empowered  to  make  a 
new  cut,  ^e.,  and  by  one  section  of  the  act  it 
was  provided,  **  tnat  if  any  person  should 
think  himself  aggrievea,  damaged,  or  injured 
by  any  wall  nmde  by  the  commissioners,  or 
by  the  operation  amd  effect  of  such  work, 
wsd  should  make  complamt  thereof,  in  writ' 
ing,  to  the  commissioners,  under  his  hand, 
fAe  commissioners  should  hear  and  report 
on  such  complaint,  and  should  make  such 
order,  determination,  and  judgment  tliereon, 
as  they  should  think  just,  and  give  such  com^ 
pensation  to  the  party  complaining,  as  they 
should  think  reasonable;  and  if  the  satd 
party  should  he  dissatisfied  with  such  order, 
determination,  and  judgment,  it  might  be 
lawful  to  appeal  to  the  next  General  Quarter 
Sessions:  and  the  said  Court  of  Quarter 
Sesmons  should  and  might  entertain  and 
take  cognisumce  of  the  appeeU,  and  make 
sueh  order  and  eidjudication  thereon  as  to 
the  Justices  should  seem  just,  and  award 
sueh  costs  to  either  party  as  they  should  think 
reasonable,  which  order  and  determination 
shoM  hejhud  and  emKhuive  to  all  itstents 
New  Serim,  VI.-K.B. 


and  purposes  rphatseiever''  B,  who  had  a 
towing-path  by  the  side  of  the  ancient  chan^ 
nel  of  the  river  Thames,  made  complaint  to 
the  commissioners  of  an  iryury  accruing  to 
him,  by  reason  of  a  new  cut  made  by  the 
commissioners,  the  consequence  of  which  was, 
that  the  navigation  of  the  old  cut  was  almost 
entirely  disused,  and  his  towing-path  ren* 
dered  useless  and  unproJUable.  The  com" 
pussioners  in  answer  said,  that  they  could 
not  accede  to  the  application,  upon  which  B 
appealed  to  the  Quarter  Sessions,  who 
awarded  1,000L  by  way  of  compensation, 
and  2001.  for  costs: 

Held,  first,  that  the  answer  of  the  commis^ 
sioners,  that  they  could  not  accede  to  the  ap' 
plication,  was  an  order,  determination,  or 
judgment  on  which  to  found  an  appeal  to  the 
Sessions : 

Secondly,  that  by  the  prooisione  of  the  act 
upon  such  appeal,  the  Sessions  had  full  cog" 
nizance  of  the  matter,  and  were  enjoined  to 
make  such  order  and  determmation  thereon 
as  to  the  Justices  should  seem  just  and  rea^ 
sonable;  and  it  was  impossible  to  say  that 
the  Sessions  had  done  wrong  in  deciding 
that  the  damage  accrued  by  the  operation 
and  effect  of  the  work  done  by  the  commie^ 
sioners. 

This  Court,  therefore,  granted  a  peremp* 
tory  mandamus  to  enforce  the  order  qf  Ses^ 

SUMS. 

A  writ  of  mandamus  had  issued  to  the 
Commissioners  of  the  Thaioes  and  Isis 
Navigation,  commanding  them  to  pay,  or 
cause  to  be  paid,  to  George  Lord  Boston, 
or  John  Boodle,  the  younger,  his  solicitor, 
the  several  sums  of  1,000/.  and  9,001.,  pur- 
suant to  an  order  an^  adjudication  of  the 
Court  of  General  Quarter  Sessions.  The 
mandamus  recited  an  act  of  parliament  of 
52  Geo.  3,  authorizing  the  commissioners 
to  make  a  navigable  canal,  in  which  act 
were  recited  several  antecedent  acta  of 
parliament  made  in  the  11th,  15th,  28thy 
and  35th  years  of  the  reign  of  Geo.  3 ; 
and  it  was  enacted,  '*  that  all  and  every 
the  powers,  authorities,  provisoes,  restric*- 
tions,  clauses,  penalties,  forfeitures,  mat- 
ters, and  things  contained  in  those  acts, 
should  continue  in  full  force  and  effect  for 
•xecoting  and  performing  the  several  worki 
by  the  former  acts,  &e.  authorized  anA 
directed  to  be  donc^  eneept  soch  pMfti 
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thereof  as  should  be  altered,  varied,  or  re-* 
pealed  by  that  act,"  &c. 

It  then  recited,  that  by  S5  Greo.  8.  c.  108, 
it  was  amongst  other  things  enacted,  **  That 
if  any  person  or  persons  should  think  him- 
self, &c.,  aggrieved^  damaged,  or  injured^ 
by  any  work  made  by  the  commissioners 
appointed  and  constituted  by  that  act,  or 
by  the  operation  or  effect  oi  any  such  work, 
and  should  make  complaint  thereof,  in 
writing,  to  the  said  commissioners,  at  any 
district  meeting,  or  at  any  general  meeting, 
under  his  hand,  the  said  commissioners 
should  hear  and  report  on  such  complaint 
to  the  next  or  some  other  subsequent 
general  meeting,  and  at  such  next  or  sub- 
sequent general  meeting  the  said  commis- 
sioners should  make  such  order,  determi- 
nation, and  judgment  thereon,  as  to  them 
should  seem  just,  and  give  such  satisfac- 
tion to  the  party  complaining  as  they  should 
think  reasonable;  and  if  the  said  party 
should  be  dissatisfied  with  such  order, 
judgment,  or  determination,  it  should  and 
might  be  lawful  to  appeal  to  the  next  Ge- 
neral Quarter  Sessions  of  the  Peace  for  the 
county  in  which  the  cause  of  complaint 
should  arise,  giving  at  least  ten  days'  notice 
to  the  general  clerk  of  the  said  commis- 
sioners of  the  intention  of  making  such 
appeal.  And  the  said  Court  of  Quarter 
Sessions  should  and  might  entertain  and 
take  cognizance  of  such  appeal,  and  make 
such  order  and  adjudication  thereon,  as  to 
the  Justices  then  present  should  seem  just, 
and  award  such  costs  to  either  party  as 
they  should  think  reasonable,  which  order 
and  determination  should  be  final  and  con- 
clusive to  all  intents  and  purposes  whatso- 
ever." The  writ  then  stated,  that  "  Lord 
Boston  has  been,  for  divers  years,  seised 
and  possessed  of,  and  entitled  to  the  fee 
simple  and  inheritance  of  an  ancient  towing- 

?ath,  situate  in  the  several  parishes  of 
aplow,  Hedson,  Wooburn,  &c.,  for  the 
towage  of  barges,  boats,  and  vessels,  and 
of  goods  contained  in  the  said  barges, 
boats,  and  vessels,  up  and  down  the  river 
Thames,  &c. ;  and  that  Lord  Boston,  for 
divers  years,  has  been  and  now  is  seised, 
possessed  of,  and  entitled  to  the  sole  and 
exclusive  right  and  privilege  of  towing 
barges,  boats,  and  vessels,  and  for  taking  for 
the  towing  of  such  barges,  &c.  by  horses 
kept  by  or  by  the  authority  of  Lord  Bos- 


ton for  that  purpose,  certain  reasonable 
tolls  or  payments ;  that  the  commissioners 
have  made,  or  caused  to  be  made,  under 
the  authority  of  the  above  recited  acts,  a 
new  cut  or  canal,  from  &c.  to  &c.,  by  the 
making  of  which  new  cut  or  canal,  all  per- 
sons navigating  barges,  boats,  &c.  up  and 
down  the  river  Thames,  are  enabled  to 
avoid  that  part  of  the  river  along  which 
the  towing-path  of  Lord  Boston  is  situate, 
and  to  dispense  with  the  use  of  the  horses 
kept  by  or  by  the  authority  of  Lord 
Boston,  &c.  and  to  withhold  from  him  the 
reasonable  tolls  or  payments,  to  which  he 
would  otherwise  have  been  entitled  for  the 
use  of  such  horses;  that  the  commissioners 
have  also  made  a  pound  lock,  at  which  tolls 
and  payments  are,  under  the  authority  of 
the  recited  acts,  demanded  and  taken  for 
the  use  of  the  new  cut  by  barges,  &c., 
whether  such  barges  shall  or  shall  not  have 
passed  through  the  new  cut." 

It  also  alleged,  that  the  commissioners, 
by  the  making  of  the  new  cut  or  canal, 
had  also  materially  injured  the  old  channel 
of  the  river  Thames,  and  made  the  naviga- 
tion of  that  part  thereof,  along  which  the 
said  towing-path  of  Lord  Boston  was  situate, 
less  easy  and  convenient  than  it  had  there- 
tofore been  ;  and  that  so  by  the  making 
of  the  said  new  cut  or  canal  as  aforesaid, 
and  by  the  demanding  and  taking  of  the 
tolls  as  aforesaid,  and  by  the  injuring  of 
the  said  channel,  they  had  diverted  the 
navigation  of  the  river  Thames  from  the 
towing-path  of  Lord  Boston,  and  rendered 
his  towing-path,  and  his  said  sole  and  exclu- 
sive right  of  towing,  &c.,  wholly  useless  and 
unprofitable ;  and  so  Lord  Boston  had  been 
aggrieved,  damaged,  and  injured  by  the 
work  of  the  commissioners,  and  by  the. 
operation  and  effect  thereof. 

The  writ  then  stated,  that  Lord  Boston 
being  so  aggrieved,  damaged,  and  injured, 
&c.,  in  pursuance  of  the  provisions  of  the 
act  made  complaint  in  writing  to  the  com-' 
missioners,  and  demanded  compensation 
adequate  to  the  injury  he  had  sustained; 
that  the  commissioners,  at  a  subsequent 
general  meeting,  &c.,  made  an  order,  de- 
termination, and  judgment  on  such  com- 
plaint, which  order,  determination,  and 
judgment  was  to  the  purport  and  effect 
following :  that  the  commissioners  could 
not^  accede  to  his  Lordship's  application^ 
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That  Lord  Boston  appealed  to  the  next 
practicable  Quarter  Sessions  for  Bucking- 
namshire,  which  said  Court  of  Quarter 
Sessions,  in  pursuance  of  the  provisions  of 
the  act,  made  an  order  and  adjudication 
thereon,  that  the  commissioners  should 
pay  to  Lord  Boston  1,000/.  in  full  compen- 
sation for  the  injury  sustained  by  Lord 
Boston,  and  200/.  for  costs. 

The  return  to  the  mandamus  stated, 
that  the  commissioners,  believing  that  his 
Lordship  had  no  claim  for  compensation, 
did  not  think  it  necessary  to  hear  evidence 
on  the  subject  of  his  complaint,  or  the 
amount  of  his  alleged  loss :  that,  having 
nodfied  to  his  Lordship  through  their  ge- 
neral clerk,  that  the  commissioners  refused 
to  accede  to  his  application.  Lord  Boston, 
treating  that  refusal  as  if  it  were  an  order, 
determination,  and  judgment  of  the  com- 
missioners upon  his  claim,  made  it  the 
ground  of  appeal  to  the  Sessions  :  that 
before  the  case  was  heard,  an  objection  was 
taken  on  behalf  of  the  commissioners,  that 
that  refasal  was  not  an  order,  &c.,  against 
which  an  appeal  lay  :  that,  by  making  the 
cut  or  canal,  the  commissioners  have  not 
done,  nor  caused  any  injury  to  be  done  to 
the  diannel  of  the  river :  that  Lord  Boston 
was  no  otherwise  entitled  to  the  towing- 
path  than  as  owner  of  the  land  through 
which  the  same  passes,  adjacent  to  the 
river,  and  to  such  part  thereof  only  as 
passes  through  his  land :  that  they  have  not, 
by  opening  the  cut  or  by  any  other  work, 
given  any  obstruction  to  Lord  Boston  in 
the  use  and  enjoyment  of  the  towing-path, 
or  his  wharfs,  or  other  private  property, 
on  the  banks  of  the  river,  &c. :  that,  by  the 
effect  and  operation  of  the  cut,  traders  and 
others,  if  they  prefer  it,  are  not  prevented 
firom  navigating  their  barges  in  the  old 
channel  of  the  river,  or  from  proceeding  to 
or  from  Lord  Boston's  wharf  or  wharfs, 
and  that,  in  feet,  some  of  the  barges  do 
navigate  die  old  channel:  that  the  com- 
missioners are  not  empowered  to  make 
compensation  to  any  person  for  the  disuse 
or  abandonment  of  a  towing-path,  or  on  ac- 
count  of  traders  or  others  upon  the  river 
being  enabled,  by  means  of  new  cuts  or 
other  improvements  in  the  navigation,  to 
dispense  with  the  horses  of  any  person 
claiming  a  supposed  exclusive  right  of 
towing  barges,  &c. 


Mr,  Attorney  General  (CamphellJ,  in 
support  of  the  mandamus.— The  Court  of 
Quarter  Sessions  was  a  court  of  compe- 
tent jurisdiction  to  assess  the  amount  of 
compensation  to  be  paid  to  Lord  Boston  ; 
and  this  Court  are  called  upon  to  compel 
the  commissioners  to  pay  the  sum  awarded. 
If  this  Court  were  called  on  to  say  whether 
Lord  Boston  was  entitled  to  compensation 
under  the  provisions  of  the  act,  there  would 
be  no  difHculty  in  convincing  the  Court  that 
he  was  so  entitled ;  but  that  question  has 
already  been  determined  by  the  Court  of 
Quarter  Sessions ;  and  the  only  question  is, 
whether  the  order  of  the  Quarter  Sessions 
is  a  void  order.  It  must  be  made  out  on 
the  other  side  that  the  order  is  void.  The 
objection  that  will  be  made  will  be,  that 
there  was  no  order,  determination,  or  judg- 
ment of  the  commissioners,  by  which  they 
refused  to  give  Lord  Boston  compensation, 
so  as  to  be  the  foundation  of  an  appeal  to  the 
Quarter  Sessions,  and  that,  therefore,  that 
Court  had  no  jurisdiction  to  order  com- 
pensation to  be  paid  to  Lord  Boston.  It  is 
not  denied,  by  the  return,  that  the  commis- 
sioners did  refuse  to  make  any  compensa- 
tion ;  on  the  contrary,  they  say,  they  did 
not  consider  that  Lord  Boston  had  any 
claim,  and  they  heard  no  evidence  upon 
the  matter.  Their  refusal  to  hear  evidence, 
and  give  any  compensation,  was,  within  the 
act  of  parliament,  an  order,  determination, 
or  judgment,  from  which  Lord  Boston  had 
a  right  to  appeal.  With  respect  to  the  right 
of  Lord  Boston  to  receive  compensation 
for  the  injury  he  has  sustained,  there  are 
much  larger  words  for  awarding  compen- 
sation in  the  22nd  section  of  35  Geo.  3.  than 
are  contained  generally  in  acts  of  parlia- 
ment of  this  description,  llie  words  are*, 
"  That  if  any  person  shall  think  himself 
aggrieved,  damaged,  or  injured  by  any 
work  made  by  the  commissioners,  or  by 
the  operation  and  effect  of  any  such  work," 
the  commissioners  are  to  give  compensa- 
tion. Lord  Boston,  it  is  not  denied,  was 
seised  of  an  ancient  towing-path,  and  he 
was  entitled  to  the  sole  right  and  privilege 
of  towing  barges,  boats,  and  vessels  along 
that  portion  of  the  river  Thames  by  which 
the  towing-path  ran.  By  the  act  of  th^ 
commissioners,  in  making  the  new  cut,  the 
advantages  which  Lord  Boston  enjoyed 
firom  the  exclusive  right  to  the  towing-path 
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were  considerably  diminished,  afid  the  loss 
which  Lord  Boston  has  sustained  in  conse- 
quence, is  not  denied  by  the  return.  The 
present  is  a  very  different  case  from  The 
King  V.  the  London  Dock  Company  (I),  as 
the  words  of  tlie  act  are  much  wider  and 
more  extensive. 

Sir  W,  JV,  Follettf  contr^,  in  support  of 
the  return. — It  is  impossible  for  any  one 
reading  the  act  of  parliament  to  suppose 
that  Lord  Boston  is  a  party  contemplated 
by  the  act  of  parliament  as  a  person  ag* 
grieved,  damaged,  or  injured  by  any  work 
made  by  the  commissioners,  within  the 
meaning  of  the  22nd  section.  Lord  Boston 
is  the  owner  of  land  adjoining  the  river 
Thames,  and  a  power  is  given  to  the  com* 
missioner  to  make  cuts  on  giving  compen- 
sation, &c*  The  commissioners  under  that 
power  have  made  a  new  cut,  and  barges  go 
by  the  new  cut  in  preference  to  going  by 
the  old  channel,  adjoining  which  is  Lord 
Boston's  towing'-path.  The  return  states^ 
that  no  injury  is  done  to  the  old  diannel. 

[Pattbson,  J. — The  mandamus  alleges, 
that  the  new  cut  has  rendered  the  naviga* 
tion  of  the  old  channel  less  easy  and  con- 
venient c  the  commissioners,  in  their  return, 
have  abstained  fVom  denying  that  it  is  made 
less  easy  and  convenient.] 

It  may  be  less  convenient*  but  boats  and 
barges  may  go  round  the  old  cut  still,  and 
there  is  no  obstraction  arising  from  the 
new  cut.  Whether  Lord  Boston  comes 
within  the  act  or  not,  can  only  be  deter- 
mined by  reference  to  what  is  stated  in  the 
mandamus  and  return.  What  is  the  de«> 
aeription  of  the  injury  alleged  in  the  man« 
damus  ?  It  is,  that  the  commissioners  have 
made  a  new  cut,  by  which  traders  and 
others  may  dispense  with  the  old  chan* 
nel  of  the  river,  adjoining  which  is  Lord 
Boston's  land.  The  rule  would  appear  to 
be  this,  that,  in  making  compensation  un«> 
der  these  acts  of  parliament,  it  is  not  in- 
tended to  give  compensation  for  that  which, 
if  the  act  had  not  passed,  would  not  have  ^ 
been  a  ground  for  an  action. 

[Pattesok,  J.— It  must  depend  upon  the 
words  used  in  the  particular  adt  of  parlia- 
ment. The  words  in  this  act  are  very  ain*> 
gttlar.] 

Soppoae  the  same  words  had  been  itted 

( 1)  S  Ltw  J.  Rsp.  <if4.)  t.B.  IfA. 


in  the  act  for  making  Regent  Street,  couM 
the  owners  of  Bond  Street  have  sotight  com- 
pensation for  an  injury,  damage,  or  loss  ac*- 
cruing  by  reason  of  building  Regent  Street, 
by  which  the  custom  was  transferred  from 
the  shops  in  Bond  Street  to  those  in  Re- 
gent Street?  Again,  suppose  an  act  for 
making  a  new  line  of  road,  giving  compen- 
sation, had  contained  the  same  words  as 
are  in  the  present  act,  could  the  innkeepers 
on  the  old  road  have  sought  compensation 
for  the  loss  which  they  had  sustained  by 
the  diversion  of  the  travellers  from  their 
line  of  road  ? 

[Pattesok,  J. — Looking  at  the  language 
of  the  denial  on  the  return,  I  should  doubt 
whether  it  was  a  denial  that  the  water  of  the 
old  channel  was  abstracted  by  the  new  cut.] 

If  the  Court  are  of  that  opinion,  applica*- 
tion  would  be  made  that  the  return  might 
be  amended  in  that  particular,  for  of  the 
fact  there  cannot  be  a  doubt;  and  the  par- 
ties have  come  to  try  whether  the  making 
of  the  new  cut,  which  does  not  afiect  the 
navigation  of  the  old  cut  by  reason  of  any- 
thing except  taking  the  user  from  it,  caa 
be  the  subject-matter  of  compensation. 

[Per  Curiam, — The  Court  will  assume 
that  no  water  is  abstracted  from  the  old 
cut.] 

If  the  commissioners,  by  the  new  cut, 
had  diverted  the  water,  this,  except  for  the 
act,  would  entitle  the  party  injured  to  an 
action,  and,  consequently,  to  compensation 
under  the  act.  So,  if  the  effect  of  the  new 
cut  had  been  to  obstruct  and  prevent  boats 
from  going  along  the  old  cut ;  but  it  is  a 
new  thing,  because  a  public  benefit  has  ac- 
crued, and  a  new  cut  is  made  which  is  more 
convenient  than  the  old  cut,  so  that  the 
public  are  induced  to  use  the  new  in  pre* 
ference  to  the  old,  that  every  person  who 
has  property  near  the  old  cut  is  to  receive 
compensation  under  the  provisions  of  tW 
A9nd  section.  Suppose  the  case  of  owners 
of  a  canal,  and  a  new  railroad  act  were 
passed,  giving  compensation  in  the  words 
of  this  act,  would  the  canal  owners  be  en- 
titled to  compensation  ? 

[Loan  DcMHAM,  C.  J. — >!  think  that  yon 
assume  the  words  of  the  act  to  be,  that  a 
party  beingaggrieved,  damaged,  or  injured, 
shall  receive  compensation.  But  the  words 
of  the  act  art-*^'  If  a  party  shall  think 
himself  aggrieved,  &c,  ht  may  apply  to  tha 
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eotninisaioDerfl  for  eoropensaiion  ;'*  and  if 
they  decide  against  him,  an  appeal  is  giveo 
to  the  Quarter  Sessions,  whose  order  is  to 
be  6nal  and  conclusive.] 

But  the  Sessions  have  no  right  to  give 
compensation,  where  the  party  applying  is 
Bot,  within  the  act  of  parliament,  a  party 
aggrieved.  Had  the  Court  of  Quarter 
Seistons  power  to  give  compensation  in  the 
present  case  ?  The  King  v.  the  Commis* 
ntmere  of  the  Nene  Outfall  (2)  is  in  point. 
What  have  the  Court  decided  in  The  King 
V.  the  London  Dock  Company  ? — that  the 
company  having  made  their  cut,  which  they 
were  authorized  by  the  act  to  make,  a  party 
who  was  damnified,  in  consequence  by  the 
loss  of  neighbourhood  and  custom,  was  not 
entitled  to  compensation.  The  King  v.  the 
Bristol  Dock  Company  (3)  is  also  applicable. 
Suppose  Lord  Boston  hs^d  merely  shewn  to 
this  Court  the  order  of  the  Court  of  Quarter 
Sessions,  that  would  not  have  entitled  him 
to  ask  the  Court  for  a  mandamus.  The  com* 
missioners  thought  that  Lord  Boston  was 
not  a  party  entitled  to  compensation  within 
the  act  of  parliament,  and  they  refused  to 
hear  any  evidence  upon  the  subject.  Lord 
Boston  might  have  come  to  this  Court  for 
a  mandamus  to  the  commissioners,  to  hear 
and  determine  ;  but  as  it  is,  they  came  to 
»o  determination.  But  the  appeal  to  the 
Sessioaa  ia  given  from  the  order  and  de- 
termination of  the  commissioncops :  and  have 
the  Sessions  any  authority  or  jurisdiction 
onder  the  circumstances?  The  conmiis* 
■oners  have  made  no  report  at  the  next 
general  meeting,  nor  have  that  general 
meeting  made  any  compensation.  « 

[Pattbsok,  J. — It  hardly  lies  in  your 
mouth  to  say,  that  the  commissioners  made 
no  report.] 

It  cannot  be  denied,  that  the  commis* 
iioners  gave  such  answer  as  is  alleged  io 
tbe  mandamus ;  but  they  say,  that  they  did 
not  think  there  was  any  ground  for  the 
daim,  and  refused  to  hear  evidence. 

[LiTtLEDALE,  J. — You  Cannot  seriously 
mean  to  contend,  that  it  was  necessary  that 
the  commiasionemhould  have  made  a  re^ 
port.] 

Lord  Boston  should  have  made  the  com- 
plaint to  the  commissioners,  and  they  should 
have  reported  to  the  next  general  meeting, 

(t)  9  B.  ft  C.  875 ;  t.  e.  8  Uw  J.  lUp.  K.B.  1. 
<a)  If  lut.  Mf . 


which  should  have  proceeded  to  determine 
on  the  daim,  and  have  made  an  order, 
either  granting  compensation,  or  stating 
that  they  heard  the  complaint,  and  thought 
that  there  was  no  ground  for  compensation ; 
but  all  that  is  stated  is,  that  intimation  was 
given  by  their  general  clerk  to  Lord  Bos- 
ton, that  they  considered  him  not  to  be  a 
person  within  the  act,  and  refused  to  hear 
any  evidence  with  respect  to  his  claim.  If 
the  commissioners  decide,  there  is  an  appeal 
given  to  the  Quarter  Sessions  ;  but  if  they 
refuse  to  decide,  as  they  did  in  this  case, 
then  the  party  must  apply  to  this  Court  for 
a  mandamus,  to  compel  them  to  hear  and 
determine — The  King  v.  the  Justices  of 
MiddUsex  (4). 

[Lord  Den  man,  C.J. — It  is  quite  con^ 
sistent  with  the  return,  that  all  that  was 
required  by  the  act  of  parliament  may  have 
been  complied  with.  They  do  not  say^ 
that  the  case  is  not  within  the  act  of  parlia** 
ment,  but  they  refuse  cpmpensation.] 

Mr.  jittorney  General  (CampMlJ^  in 
reply. — ^Whatever  the  determination  of  the 
commissioners  may  be  on  the  application 
to  them,  the  claimant  may  appeal  to  the 
Quarter  Sessions ;  and  whether  the  commis* 
sioners  give  a  small  amount  by  way  of  com* 
pensation,  or  say,  that  the  party  is  entitled 
to  no  compensation,  in  either  case  there  is  a 
determination  by  the  commissioners.  In  the 
mandamus,  there  is  a  direct  allegation,  that 
there  was  a  determination  by  the  commis* 
sioners,  and  there  is  no  direct  traverse  of 
that  fact  in  the  return.  The  commissioners 
do  not  merely  say,  that  they  did  not  hear 
evidence;  but  further,  that  they  did  not 
think  it  necessary  to  hear  evidence.  Among 
the  cases  which  have  been  cited  on  the 
other  side,  there  is  not  a  single  instance  in 
which  words  were  contained  in  the  act  of 
the  description  of  those  used  in  this  act  of 
parliament.  The  act  of  parliament,  in  Tbe 
King  V.  the  Bristol  Dock  Company^  con- 
tained no  such  words  ;  and  the  words  here 
are  essentially  different  from  those  to  be 
found  in  the  Hungerford  Market  Act  (5)  or 
the  London  Dock  Act ;  but  the  case  prin*" 
cipally  relied  on  on  the  other  side,  is  The 
King  V.  the  Nene  Outfall.    That  case  was 

(4)  16  East.  510. 

(5)  See  The  King  v.  tbe  Hungerford  Maiicet 
Company,  1  Ad.  &  £11.  668 ;  t.  c.  S  Law  J.  1Up« 
(v.s.>K.B.  60. 
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very  different:  it  was  there  held,  that 
tithes  were  not  an  hereditament,  within 
that  act  of  parliament. 

Cur.  adv,  vulL 

This  case  was  argued  in  Trinity  term, 
May  tS\  June  1,  ISS5;  and  now,  the  2drd 
of  November  183G,  the  judgment  of  the 
Court  was  delivered  by — 

Lord  Denmak,  C.J. — There  is  a  case 
of  The  King  v.  the  Commissioners  of  the 
Thames  and  Isis  Navigation.  It  was  a  case 
of  mandamus  that  was  issued  to  the  commis- 
sioners, commanding  them  to  pay  to  Lord 
Boston  the  sum  of  1,000/.,  as  compensation 
for  damage  arising  from  the  act  of  the  com-> 
missioners,  and  HOOl.  costs.  It  has  been  long 
pending,  and  has  been  brought  under  the  no- 
tice of  the  Court  more  than  once.  On  shew- 
ing cause  asainst  the  rule,  in  Trinity  term, 
1834,  it  underwent  much  discussion,  which, 
however,  ended  in  the  writ  issuing.  To 
that  writ,  the  commissioners  made  a  return, 
the  sufficiency  or  insufficiency  of  which 
was  argued  in  the  course  of  last  year,  be- 
fore my  Brothers  Littledale,  Patteson,  Wil- 
liams, and  myself;  and,  after  a  great  deal 
of  deliberation  and  doubt,  we  have  at 
length  agreed  on  the  judgment  we  ought 
to  give. 

One  of  the  acts  done  by  the  commis- 
sioners, and  complained  of,  was  to  cut  off 
the  bends  of  the  river,  and  to  make  a  new 
channel  straight  across  from  one  extremity 
of  the  bend  to  the  other ;  in  consequence  of 
which,  a  towing-path  belonging  to  Lord 
Boston,  which  went  by  the  side  of  the 
ancient  bend  of  the  river,  was  rendered 
useless,  and  the  channel  of  the  river  was 
supposed  to  be  made  less  convenient  for  the 
purposes  of  the  navigation*  For  the  injury 
thus  sustained,  his  Lordship  applied  to  the 
Commissioners  of  the  Thames  and  Isis 
Navigation,  for  compensation,  who  refused 
to  accede  to  that  application,  and  thought 
it  unnecessary  to  hear  evidence  on  the 
subject.  Lord  Boston  then  appealed  to  the 
Quarter  Sessions  of  the  county  of  Bucks, 
who,  afler  a  full  hearing,  set  aside  the  de- 
termination of  the  commissioners,  and 
awarded  1,000/.  for  the  said  injury,  and 
200L  for  costs.  The  mandamus  was  moved 
for  to  compel  the  payment  of  those  two 
sums. 

The  cause  shewn  by  the  commissioners 


by  their  return,  was,  that  the*  damage  de^ 
scribed  was  not,  within  the  language  of  the 
act  of  parliament,  **a  grievance,"  and  that 
Lord  Boston  could  not  be  considered  as  a 
party  aggrieved.  Their  argument  was, 
that  a  mere  diversion  of  the  custom  to  the 
owner  of  the  towing-path,  who  lets  out  hit 
horses  to  be  used,  could  no  more  be  con- 
sidered an  injury  from  the  act  of  the  com- 
missioners, than  the  loss  of  custom  brought 
on  the  owner  of  a  public  house,  by  making 
a  new  road,  and  cutting  off  a  bend  near 
which  that  house  was  situated,  and  by 
which  it  was  benefited ;  and  we  were  re-* 
ferred  to  authorities,  where  a  claim  some* 
what  similar,  was  held  inadmissible.  But 
we  think  the  answer  to  those  authorities 
is  to  be  found  in  the  very  peculiar  language 
of  this  act  of  parliament,  which  differs  al- 
together from  numerous  acts  of  the  same 
nature,  which  were  sent  to  us  afler  the  ar- 
gument. We  should  have  had  little  diffi- 
culty in  deciding,  that  damages  could  not 
be  given  to  the  sufferer  in  such  a  case, 
unless,  according  to  legal  language,  he 
was  the  party  aggrieved  ;  and  though  the 
remedy  is  provided  for  a  party  who  thinks 
himself  aggrieved,  and  that  question  is  sent 
to  the  Quarter  Sessions,  yet  those  words 
would  probably  not  be  held  extensive 
enough  to  shew  that  such  damage  was  a 
grievance.  But  the  clause  empowers  every 
one  thinkinff  himself  aggrieved,  damaged, 
or  injured,  By  any  work  made  by  the  com- 
missioners, or  by  any  operation  or  effect  of 
any  such  work,  to  apply  for  compensation 
to  the  commissioners,  who  are  to  make  such 
.  order,  determination,  and  judgment  thereon^ 
as  to  them  shall  seem  just,  and  give  such 
compensation  to  the  complaining  party  as 
to  them  shall  seem  reasonable ;  and  on  a 
refusal  by  the  commissioners,  the  party  is 
to  appeal  to  the  Sessions,  who  are  required 
to  entertain  and  take  cognizance  of  such 
appeal,  and  make  such  order  and  adjudica- 
tion as  to  the  Justices  present  shall  seem 
just,  and  award  such  costs  as  they  think 
just  and  reasonable,  which  order  and  deter- 
mination is  to  be  final  and  conclusive  to 
all  intents  and  purposes. 

Lord  Boston,  thinking  himself  damaged 
and  aggrieved  by  die  operation  and  effect 
of  a  work  made  by  the  commissioners,  asks 
them  for  compensation,  and  is  refused.  On 
his  appeal  to  the  Sessions,  that  Court  is  in- 
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▼ested  with  the  cognizance  of  the  case,  and 
is  enjoined  to  make  such  order  and  deter- 
mination thereon  as  to  the  Justices  present 
shall  seem  just  and  reasonable — a  much 
wider  power  than  merely  to  assess  damages 
for  some  recognized  injury.  Can  we  say, 
they  have  done  wrong  in  deciding,  that  the 
damage  has  accrued  by  the  operation  and 
effect  of  the  work  done  by  the  commission- 
ers ?  On  the  contrary,  to  assert  that  it  had 
not,  would  have  been  a  direct  untruth, 
in  die  ordinary  sense  of  the  words ;  and  no 
odier  sense  is  to  be  attached  to  them,  by 
any  dear  legal  authority. 

Then,  another  objection  to  the  mandamus 
wis,  that  the  order  of  Sessions  included  two 
objects,  for  one  of  which,  the  prosecutor. 
Lord  Boston,  was  clearly  entitled  to  no 
compensation.  Though  it  was  not  much 
pressed  at  the  bar,  it  has  occupied  the  at- 
tention of  the  Court;  because,  if  the  1,000/* 
was  awarded  partly  for  the  loss  of  profits 
derivable  from  the  towing-path,  and  partly 
for  obstructing  die  old  channel,  and  the 
latter  had  not  been  made  out  within  the 
meaning  of  the  act,  we  were  disposed  to 
think  the  judgment,  comprehending  both^ 
could  not  have  been  sustained;  but  this 
objection  also  is  cured  by  the  extensive 
language  of  the  act  of  parliament. 

The  mandamus  alleges  the  obstruction 
as  one  cause  of  complaint,  and  the  loss  of 
profits  from  the  towing-path  as  another, 
and  recites,  that  the  Sessions  ""gave  their 
compensation  for  the  said  injury :  that  would 
be  twofold.  The  return  denies  that  the 
channel  had  been  at  all  obstructed,  and 
states,  that  all  who  prefer  taking  that  course 
can  pursue  it ;  but  the  Sessions  must  be 
taken  to  have  found  the  fact  when  they 
gave  compensation  for  it ;  and  their  order 
to  do  what  to  them  seems  just  and  reason- 
able, is  made  final  and  conclusive. 

If  the  Sessions  had  not  inquired  as  to 
that  point,  the  return  might  so  have  aver* 
red,  and  the  question  of  fact  might  have 
been  raised.  The  fact  that  the  commis- 
sioners assert  tlie  channel  not  to  be  thus 
obstructed,  is  quite  consistent  with  the 
Sessions  having  adjudged  that  it  was. 

Another  objection,  which  was  more  relied 
on,  was,  that  the  jurisdiction  of  the  Sessions 
did  not  attach,  because  the  commissioners 
hsd  come  to  no  order,  determination,  and 
judgment,  on  which  an  appeal  might  lie. 


Upon  the  facts  above  stated,  wlach  ap« 
pear  in  the  writ,  and  which  are  not  denied 
in  the  return,  we  have  not  the  least  hesita- 
tion in  saying,  that  the  refusal  to  accede  to 
Lord  Boston's  application,  and  hear  evi- 
dence, was  a  plain  determination  that  he 
was  not  entitled  to  what  he  claimed,  and, 
consequently,  a  proper  subject  of  appeal. 

I  may  observe,  that  this  is  one  of  a  class 
of  cases  which  has  become  exceedingly 
numerous,  in  which  the  Court  has  found 
itself  bound  to  give  the  words  of  private 
acts  of  parliament  an  effect  which  probably 
never  was  contemplated  by  those  who 
obtained  the  act,  when  it  was  passed  by  the 
legislature.  But  our  duty  is  to  look  to  the 
language  employed,  and  to  construe  it  in 
its  natural  and  obvious  sense.  The  lia- 
bilities imposed  on  themselves  by  bodies 
of  men,  and  the  conditions  on  which  the 
public  empower  them  to  perform  their 
works,  are  expected  to  be  beneficial  to  both 
the  contracting  parties.  We  are  not  at 
liberty  to  inquire  whether  the  bargain  is 
reasonable ;  but  we  are  to  see  it  executed. 
Therefore,  our  judgment  will  be  to  quash 
the  return. 

Return  quashed;  a  peremptory 
mandamus  to  issue. 


THE  KINO  V.  ANDREW  WHITE. 


1836.       \ 

Nov.  11.  J 

Corporation — Quo  Warranto, 

An  information  in  the  nature  of  a  quo 
warranto  cannot  he  filed  against  a  whole 
corporate  body ^  except  by  and  in  the  name  of 
the  Attorney  General, 

The  Courts  however,  will  grant  an  appli' 
cation  to  file  such  an  information,  at  the  tn- 
stance  of  a  private  relator,  although  the 
ground  of  objection  to  the  party's  right  to 
hold  the  office^  affects  every  individual  bC" 
longing  to  the  corporation. 

A  rule  had  been  obtained  to  shew  cause 
why  a  criminal  information  in  the  nature  of 
a  quo  warranto  should  not  be  filed,  at  the 
instance  of  J.  Beecroft,  Esq.,  against  An- 
drew White,  to  shew  by  what  authority  he 
exercised  the  office  of  mayor  of  the  borough 
of  Sunderland.  The  first  ground  stated 
was,  that  George  Stephenson,  who  made  out 
the  lists,  was  not  town  clerk  of  the  borough. 
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nor  any  person  performing  duties  «milar 
to  the  oflSce  of  town  clerk  ; — 2nd,  that  the 
election  o(  councillors  of  the  said  borough 
was  held  before  Richard  Spoor,  who  was 
not  mayor  or  chief  officer  of  the  said 
borough. 

Mr,  Attorney  General  (Campbell)  and 
Wightmanf  in  shewing  cause  against  the 
rule,  said,  that  the  Court  would  not  grant 
the  application,  because  the  relator  made 
it  appear  on  the  affidavits,  that  the  first 
ground  on  which  the  motion  was  founded 
was,  that  there  was  not  any  valid  existing 
corporation  at  the  present  time.  The  motion 
was,  in  effect,  against  the  whole  corporation ; 
and,  therefore,  could  not  be  entertained,  ex- 
cept in  the  name  of  the  Attorney  General 
— The  King  v.  the  Corporation  qfCarmar^ 
ihenO\  and  The  King  v.  Ogden{2). 

Sir  W.  IV.  FoUeU,  (with  whom  was  W. 
H,  Watson^)  in  support  of  the  rule. — ^As  to 
the  objection,  that  the  relator  sajrs,  there 
is  no  corporation, — if  the  ground  of  objec- 
tion to  an  individual  be  such  as  applies  to 
the  whole  corporation,  that  is  no  available 
objection  to  a  criminal  information  being 
filed  against  that  individual ;  and  The  King 
V.  the  Corporation  of  Carmarthen  is  rather 
strong  against  that  position,  for  although 
the  Court  refused  to  grant  the  rule  for  a  quo 
warranto  against  the  corporation  as  a  body, 
they  proceeded  to  grant  rules  against  the 
several  individuals  composing  the  corpora- 
tion. The  case  of  The  King  v.  Ogden  is 
not  at  all  applicable  to  the  present  case. 
The  application  in  that  case  was  for  an  in- 
formation in  the  nature  of  a  quo  warranto 
against  private  individuals,  for  claiming  to 
act  as  a  corporation ;  and  the  Court  held, 
that  such  an  information  must  be  filed  by 
and  in  the  name  of  the  Attorney  General. 

Lord  Denman,  C.J. — It  appears  to  me, 
that  The  King  v.  Ogden  is  satisfactorily 
distinguished  from  the  present  case.  The 
question  there  was,  whether  the  Court 
would  suffer  a  private  person  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto 
against  individuals  who  were  claiming  to 
act  as  a  corporate  body  ;  but  in  The  King 
V.  the  Corporation  of  Carmarthen  it  does 
appear,  that  the  Court  did  permit  informa- 
tions to  be  filed  against  individuals  of  a 

(1 )  f  Burr.  869  ;  ■.  c.  1  Black.  887. 
(«)  10  B.  &  C.  fSO. 


corporation  for  a  defect,  which  was  made 
the  ground  of  application  for  an  informa- 
tion against  the  corporate  body ;  and  as, 
upon  the  affidavits,  a  sufficient  doubt  is 
raited  as  to  the  title  of  the  defendant,  to 
exercise  the  office  of  mayor,  the  rule  in 
this  case  will  be  made  absolute. 

Patteson,  J. — The  King  v.  Ogden  is  not 
at  all  applicable  to  this  case.  Tne  defen- 
dants there  did  not  claim  to  exercise  any 
government  office  or  corporate  franchise, 
but  only  to  act  as  a  corporate  body.  Then 
it  comes  to  the  question,  whether  the  cir- 
cumstance of  every  one  of  the  corporation 
beinff  in  a  similar  predicament  to  that  in 
which  the  defendant  stands,  is  an  answer 
to  the  application  to  file  an  information  at 
the  instance  of  a  private  person ;  and  I  am 
of  opinion,  that  that  circumstance  is  no  an- 
swer, when  the  application  is  made  against 
the  individuals. 

Williams,  J.  and  Coleridob,  J*  were  of 
the  same  opinion. 

Rule  abeohUe. 

There  were  several  applications  against 
the  different  acting  members  of  the  corpo- 
ration on  the  same  grounds,  in  which  the 
rules  were  also  made  absolute. 


1896.       1   THE  KIMO  0.  THE  I]fHABITAKT» 
Nov.   16.   >  OF  BOBBIVO. 

Poor — Settlement  —  Parish  Clerk  and 
Sexton. 

In  the  year  1811,  the  offices  of  parish 
clerk  and  sexton  of  B.  becoming  vacant,  the 
rector  sent  for  the  pauper  on  a  Sunday ,  and 
requested  him  to  perform  the  duty  of  clerk 
for  that  day;  the  pauper  did  so;  and  the 
rector,  on  conUng  out  of  the  desk,  told  the 
pauper,  "I  shaU  appoint  you  my  regular 
clerk  and  sexton,  and  to  follow  me  in  the 
marriages  and  funerals."  The  pauper,  upon 
that.  Without  anything  further  being  saia  or 
done,  entered  upon  the  execution  of  the  duties 
of  the  offices,  and  continued  to  perform  them 
until  1833  ; — Held,  a  sufficient  and  valid  ap- 
pointment  to  the  office,  and  that  by  such  ser^ 
vice,  the  pauper  gained  a  settlement  m  B. 

[For  the  report  of  the  above  caae,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  IS.] 
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Carriers— II  Geo.  4.  4-  1  Will.  4.c.  SS. 
— Receiving-house — Pleading. 

An  innkeeper  at  M^  on  the  western  roady 
was  in  the  habit  of  receiving  parcels  to  be 
sent  to  the  different  places  to  which  they  were 
directed^  by  the  several  coaches  which  were 
accustomed  to  stop  at  his  inn,  and  every  par^ 
eel  was  entered  in  a  general  booking-book 
kept  for  the  purpose.  The  defendants 
were  the  proprietors  of  the  mail  coach,  which 
had  been  accustomed  for  two  years  and  a 
half  to  stop  at  this  inn,  and  the  guard  of  the 
mail  hadp  during  that  time,  been  constantly 
in  the  habit  of  receiving  parcels  to  be  for* 
warded  to  the  different  places  to  which  they 
were  directed.  The  plaintiff  booked  a  parcel 
with  the  postmaster  at  B,  about  six  miles 
from  Mf  winch  was  sent  by  the  mail-cart  to 
M,  and  delivered  by  the  innkeeper  there  to 
the  mail  guard,  to  he  forwarded  to  London : 
—HeUJhrst,  that  the  defendants,  by  having 
been  m  the  habit  of  stopping  with  their  matl 
at  M,  and  of  receiving  parcels  from  the  inn* 
keeper  there  to  be  forwarded  on  the  road,  had 
adopted  his  inn  as  a  receiving-house. 

Held,  secondly,  that  the  fact  of  there  being 
several  agents,  by  whose  means  the  parcel  of 
the  plaint^  was  ultimately  delivered  to  the 
drfendants  to  be  conveyed  to  London,  did  not 
prevent  the  contract  by  the  defendants  from 
beitig  with  the  plaintiff 

Held,  thirdly,  that,  whether  the  act  make 
it  a  condition  precedent  to  the  plaintiffs  right 
to  recover  agasMt  a  carrier  for  the  loss  of 
goods  above  the  value  of  10/.,  that  he  should 
have  given  notice  of  the  value,  or  not ;  yet, 
that,  since  the  new  rules,  that  defence  could 
wrt  be  gone  into  under  the  general  issue,  but 
mut  be  pleaded. 

Q;^mxe— Whether  the  act  \\  Geo.  4.  ^ 
1  Wm.  4.  c.  68.  does  make  it  a  condition 
precedent  to  the  right  of  the  plaintiff  to  re- 
cover m  such  a  case,  that  he  shall  have  given 
notice  of  value  and  paid  the  additioneS  rate 
of  charge  f 

This  was  an  action  of  assumpsit  against 
tbe  defendants,  as  common  carriers,  for  not 
safely  and  securely  keeping  and  delivering 
a  parcel  containing  a  certificate  of  bank- 
ruptcy of  the  plaintiff. 
New  Sekies,  VL— K.B. 


Pleas— Vmt,  the  general  issue.  Second, 
that  the  plaintiff  did  not  cause  the  certifi- 
cate of  bankruptcy  to  be  delivered  to  the 
defendants  for  the  purpose  in  the  declara- 
tion mentioned.  The  third  plea  alleged, 
that  tbe  certificate  in  the  declaration  men- 
tioned was  delivered  by  the  plaintiff  for 
the  purpose  of  being  carried  and  conveyed, 
after  tbe  passing  of  11  Geo.  4.  &  1  Will.  4. 
c.  68 ;  that  the  certificate  is  a  certain  writing 
within  the  meaning  of  the  act,  and  that  the 
value  thereof  exceeded  10/. ;  that  the  cer- 
tificate was  not  delivered,  at  any  office, 
warehouse,  or  receiving-house  of  them  the 
defendants  as  such  common  carriers,  but 
that  the  same  was  delivered  to  and  received 
by  a  certain  then  servant  of  the  defendants 
in  that  behalf:  that  the  plaintiff  did  not, 
nor  did  any  person  on  his  behalf,  at  the 
time  when  tbe  certificate  was  so  delivered 
to  and  received  by  the  said  servant  of  the 
defendants,  declare  the  value  and  nature 
thereof;  nor  did  the  plaintiff  then,  or  at 
any  other  time,  pay  to  the  defendants,  nor 
to  their  servant,  who  so  received  the  certi- 
ficate as  aforesaid,  nor  to  any  other  person 
or  persons  on  behalf  of  the  defendants,  any 
increased  rate  of  charge  over  and  above  the 
ordinary  rate  of  carriage,  as  a  compensation 
for  the  greater  risk  and  care  to  be  taken 
for  the  safe  conveyance  of  such  certificate, 
or  any  other  increased  charge  whatsoever ; 
nor  did  the  defendants  or  their  servant,  or 
any  other  person,  accept  any  engagement 
to  pay  the  same  ;  concluding  with  a  veri- 
fication. 

Replication  thereto,  de  injurid. 

At  the  trial,  before  Williams,  J.,  at  the 
last  Assizes  for  the  county  of  Wilts,  it  ap- 
peared, that  the  parcel  containing  the  cer- 
tificate was  sealed  up  and  taken  to  the  post- 
office  at  Bradford,  where  all  parcels  are 
booked  for  the  mail,  and  the  usual  charge 
of  booking  (ScL)  paid  ;  that  the  parcel  was 
delivered  by  the  postmaster  of  Bradford  to 
the  driver  of  the  mail-cart  who  conveys  the 
letters  fi'om  Bradford  to  Melksham,  a  dis- 
tance of  about  six  miles,  to  meet  the  mail- 
coach  for  London,  and  was  entered  at  the 
coach-office  at  Melksham,  in  the  general 
booking-book,  and  subsequently  deliver- 
ed to  the  guard  of  the  mail,  and  inserted 
in  the  way-bill  of  the  day,  but  the  parcel 
never  reached  its  place  of  destination.  It 
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appeared,  that  the  innkeeper  at  Melksham 
was  in  the  habit  of  receivinji^  parcels  to  foe 
sent  by  the  various  coaches  which  stopped  at 
his  inn,  amongst  which  was  the  mail,  which 
had  been  accustomed  to  stop  there  for  two 
years  and  a  half,  and  that  all  the  parcels  so 
left  were  entered  in  a  general  booking-book 
kept  for  the  purpose.  The  parcel  in  ques- 
tion was  not  directed  to  be  sent  by  the  mail, 
but  was  entered  generally  in  the  general 
booking-book.  A  verdict  was  found  for 
the  plaintiff  for  251.,  with  leave  reserved 
to  the  defendants  to  move  to  enter  a  non- 
suit. 

Bompas,  Serj,  now  moved  accordingly. 
He  contended,  that,  upon  this  evidence, 
the  third  plea  was  distinctly  proved,  that 
there  was  no  delivery  at  a  receiving-house 
of  the  defendants,  but  a  delivery  to  a  ser- 
vant only,  without  any  information  being 
given  to  him  as  to  the  contents  and  value 
of  the  parcel,  or  any  additional  rate  of  car- 
riage paid.  The  innkeeper  at  Melksham 
sends  parcels  left  at  his  inn  by  various 
coaches,  and  there  being  no  limitation  or 
direction  to  send  this  parcel  by  one 
coach  or  the  other,  the  innkeeper  had  his 
option  to  send  it  by  whatever  coach  he 
pleased.  The  innkeeper  was  not  the  agent 
of  the  defendants,  nor  did  they  receive  the 
parcel  until  it  was  delivered  by  the  inn- 
keeper to  the  guard  of  the  mail,  and  it  was 
not  until  then  that  any  one  had  any  autho- 
rity to  make  the  extra  charge. 

[Coleridge,  J. — Suppose  several  coach 
proprietors  of  different  coaches  running  on 
the  western  road  direct  the  coachman  to 
stop  at  a  particular  house  on  the  road, 
which  receives  parcels  for  the  purpose  of 
being  conveyed,  and  a  parcel  is  left  at  that 
particular  house,  directed  generally,  with«- 
out  any  particular  direction  by  what  coach 
it  is  to  be  sent,  could  that  be  otherwise 
than  a  receiving-house  for  each  of  the  seve- 
ral coach  proprietors  ?] 

Secondly,  there  was  no  contract  between 
Syms  and  the  defendants.  The  parcel  was 
delivered  by  Syms  to  the  postmaster  at 
Bradford,  who  received  his  id,  for  booking 
it,  and  sent  it  on  by  the  mail-cart  to  Melk- 
sham, for  which  portion  of  the  journey  he 
is  paid  by  the  defendants.  The  contract, 
therefore,  was  with  him,  if  with  any  one. 

[CoLSRiDOS,  J. — You  mu8tconteod,that, 


although  the  postmaster  might  have  taken 
the  parcel  to  Melksham,  yet  that  you  might 
maintain  an  action  against  him  for  not  de- 
livering it  in  London.] 

There  is  also  another  objection  to  this 
action  being  maintained.  The  first  section 
of  the  act  provides,  that  the  proprietors  of 
coaches,  &c.  shall  not  be  liable  for  the  loss 
of  certain  goods  exceeding  the  value  of 
10/.,  unless  at  the  time  of  the  delivery 
thereof  the  value  and  nature  of  the  pro- 
perty be  declared,  and  an  increased  charge 
or  engagement  to  pay  the  same  be  accept* 
ed  by  the  person  receiving  it.  That  is  a 
condition  precedent. 

[Lord  Denman,  C.  J.  —  Is  there  any 
pleading  to  raise  that  point  ?] 

That  portion  of  the  plea,  that  it  was  re« 
ceived  by  a  servant,  may  be  rejected,  and 
it  may  be  taken  as  if  the  allegation  were, 
that  it  was  received  at  a  receiving-house. 
l*he  Srd  section  contains  a  proviso,  that, 
•*  when  the  value  shall  have  been  so  de* 
clared,  and  the  increased  rate  of  charge 
paid,  or  an  engagement  to  accept  the  sam« 
shall  have  been  accepted,  the  person  re* 
ceiving  the  same  shall,  if  required,  give  a 
receipt ;"  and  Owen  v.  Burnett  (I)  shews^ 
that  the  giving  of  the  notice  of  value  is  a 
condition  precedent  to  tlie  plaintiff's  right 
to  recover. 

[Coleridge,  J. — The  words  of  the  sec* 
tion  are  very  strong  :  *'  and  if  such  receipt 
shall  not  be  given  as  aforesaid,  or  such 
notice  as  aforesaid  shall  not  have  been 
affixed,  the  mail  contractor,  &c.  shall  not 
have  or  be  entitled  to  any  benefit  and  ad* 
vantage  under  this  act,  but  shall  be  liable 
and  responsible  as  at  the  common  law,  and 
shall  be  liable  to  refund  the  increased  rate 
of  charge."  No  notice  of  the  increased 
rates  of  charges  appears  to  have  been  stuck 
up  at  the  inn  at  Melksham.] 

[Patteson,  J. — •*  If  such  notice  as  afore* 
said  shall  not  have  been  affixed"  refers  to 
the  second  paragraph  of  the  ^nd  section ; 
and,  in  that  case  it  is  declared,  that  the 
carrier  shall  not  be  entitled  to  the  benefit 
of  the  act.] 

But  the  prior  section  enacts,  that«  in  no 
case 

[Colbridob,  J.— The  8th  section  pro- 

(1)  t  Cr.  &  M.  353;  s.  c.  3  Law  J.  Rep.  (a.  s.) 
Ezeb.  76. 
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yUits — "  That  nothing  in  the  tet  shall  be 
deemed  to  protect  any  carrier  from  damage 
aecniing  by  the  felonious  aet  of  his  ser- 
yants."  Would  you  contend,  that,  if  no 
notice  of  ralue  were  given,  and  such  da- 
mage accrued  above  the  value  of  10^.,  the 
owner  could  not  recover?] 

Lord  Dbnmak,  C.  J. — Upon  the  first 
point,  upon  which  this  was  moved,  whe- 
ther the  inn  at  Melksham  was  the  office, 
warehouse,  or  receiving-house  of  the  de- 
fendants, I  cannot  entertain  any  doubt« 
It  was  a  house  for  the  reception  of  all 
parcels,  which  might  be  left  there  to  be 
conveyed  to  their  respective  places  of 
destination  by  the  difierent  coaches,  which 
were  accustomed  to  stop  there.  One  of 
the  coaches,  which  were  accustomed  to 
stop,  was  the  mail,  of  which  the  defendants 
were  proprietors,  and  the  house  at  Melk- 
sham had  been  so  used  by  them  for  a  long 
space  of  time.  That  was  an  adoption  by 
them  of  the  inn,  as  a  receiving-house,  within 
the  third  class,  described  in  the  act ;  and 
the  jury  were  perfectly  warranted  in  com- 
ing to  the  conclusion,  that  it  was  a  receiv- 
ing-house of  the  defendants.  As  to  the 
second  point,  there  is  no  doubt  that  the 
contract  of  the  defendants  was  with  the 
plaintiff;  and  the  fact  of  there  being  seve- 
ral agents,  by  whose  means  the  parcel  of 
the  plaintiff  came  to  the  defendants'  hands, 
will  not  prevent  it  from  being  a  contract 
with  the  plaintiff.  With  regard  to  the  last 
point,  it  is  one  of  great  importance,  and 
we  will  look  at  the  pleadings,  and  consider 
it. 

Pattrson,  J. — ^Wiih  regard  to  the  first 
point,  it  rests  upon  the  argument,  that  the 
umkeeper  at  Melksham  was  not  the  ser- 
vant of  the  defendants,  and  that  the  receipt, 
therefore,  by  him  of  the  parcel  was  not  for 
them.  Now,  it  appeared  in  evidence,  that 
the  innkeeper  kept  a  general  booking- book 
for  the  purpose  of  booking  parcels,  to  be 
conveyed  to  the  different  places  on  the 
road  to  which  they  were  directed.  That 
book  was  kept  for  booking  parcels  for  the 
mail  as  well  as  for  other  coaches.  The  mail 
had  constantly  stopped  there  for  two  years 
and  a  half;  and  why  did  it  stop  ?  Not  for 
the  purpose  of  changing  horses ;  for,  if  that 
had  been  the  case,  there  would  have  been 
a  strong  argument  in  favour  of  the  defen- 


dants:— it  stopped  for  the  express  purpose 
of  receiving  parcels  lef^  at  the  innkeeper's 
to  be  sent  by  the  mail.  Then,  with  respect  to 
the  contract  not  being  entered  into  by  the 
defendants  with  the  plaintiff,  the  evidence 
shews,  that  no  undertaking  was  entered 
into  by  the  mail-cart  proprietor,  at  Brad- 
ford, to  convey  to  London  ;  his  responsi- 
bility ceased  when  he  delivered  the  parcel 
to  the  innkeeper  at  Melksham.  He  was 
the  agent  of  the  plaintiff.  With  respect  to 
the  third  point,  there  is  great  difHculty  in 
construing  the  different  sections,  so  as  to 
make  them  consistent  the  one  with  the 
other. 

Coleridge,  J. — I  am  of  the  same  opi- 
nion. If  the  facts  are  stated  in  the  order 
in  which  they  occurred,  the  case  is  clear. 
The  plaintiff  wishes  to  send  a  parcel  to 
London.  He  takes  it  to  the  post-office  at 
Bradford,  that  it  may  be  left,  by  the  mail- 
eart,  at  Melksham,  where  the  mail  stops. 
That  was  not  a  contract  between  Syms  and 
the  man  at  Bradford,  to  take  the  parcel  to 
London,  but  to  Melksham.  As  soon  as  the 
mail-cart  got  to  Melksham,  the  proprietor 
had  performed  his  contract,  and  earned  his 
reward.  What  takes  place  at  Melksham  ? 
The  parcel  is  delivered  by  the  innkeeper 
to  the  guard  of  the  mail  to  be  forwarded 
to  London.  The  mail  had  stopped  at  the 
inn  for  upwards  of  two  years ; — for  what? 
clearly  for  the  purpose  of  receiving  parcels. 
Would  not  that  then  make  it  a  receiving- 
house  of  the  defendants  ?  It  is  said  not, 
because  the  same  person  (the  innkeeper) 
receives  parcels  for  different  proprietors  of 
coaches  stopping  at  his  house ;  and  that  it 
was  at  his  option  to  send  it  by  what  con- 
veyance he  pleased.  As  soon,  however,  as 
he,  who  was  the  ag^nt  of  the  person  send- 
ing the  parcel,  has  determined  by  what 
coach  the  parcel  shall  be  sent,  he  becomes 
the  agent,  and  receives  that  parcel  for  the 
proprietors  of  the  coach  so  determined 
upon,  and  by  which  the  parcel  is  sent.  As 
to  the  last  point,  it  is  right  that  we  should 
consider  it. 

Williams,  J. — ^The  great  contest  at  the 
trial  was,  whether  this  was  a  receiving- 
house  or  not.  It  struck  me,  as  it  did  the 
jury,  that  it  was  a  case  of  no  difficulty 
whatever  in  that  respect.  The  same  facts 
dispose  of  the  two  first  points.  For  two 
years  and  a  half  this  man  (the  innkeeper 
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at  Melksham)  had  been  accustomed  to  take 
parcels  for  the  mail,  and  was  in  the  habit 
of  receiving  payment  from  the  mail-coach- 
man for  his  portion  of  the  carriage.  Can 
it  then  be  said  that  this  is  not  a  receiving- 
house,  conducted  for  the  benefit  of  the 
defendants  ? 

Rule  refused  on  first  and  second  grounds. 
Cur.  adv.  vuU  on  the  third. 

The  motion  was  made  on  the  drd  of 
November;  and  now,  November  15th, — 

Lord  Denman,  C.J.  said — ^We  disposed 
of  all  the  points  which  were  raised  upon 
the  motion,  with  the  exception  of  one, 
which  was,  whether  the  plaintiff,  having 
sent  an  article  to  the  defendants  beyond 
the  value  of  10/.  mentioned  in  the  act, 
could  recover,  not  having  at  the  time  of  its 
delivery  given  any  notice  of  its  value,  or 
paid  any  higher  rate  of  carriage.  The  pleas 
were — first,  the  general  issue ;  secondly, 
that  the  plaintiff  did  not  cause  the  certifi- 
cate to  hie  delivered  to  the  defendants  for 
the  purposes  in  the  declaration  mentioned ; 
and,  thirdly,  that  it  was  not  delivered  at  a 
receiving-house,  but  to  a  servant  of  the  de- 
fendants. Under  the  second  plea,  we  think 
that  there  can  be  no  doubt  the  plaintiff  is 
entitled  to  recover.  The  jury  have  found, 
that  the  parcel  was  delivered  at  a  receiving- 
house  of  th^  defendants,  and  non  constat 
but  that,  when  it  was  so  delivered,  notice 
was  given  of  the  value.  The  case  cited 
and  relied  upon  was  a  case  of  Owen  v. 
Bumettt  whid)  was  decided  before  the  new 
rules;  and  we  are  of  opinion,  that  that 
defence  cannot,  since  the  new  rules,  be 
given  in  evidence  under  the  general  issue. 


Rule  re/used. 


1836. 
Nov.  10. 


{ 


THE  KINO  0.  THE  CHURCHWAR- 
DENS OF  ST.  MICHAEL,  PEM- 
BROKE. 

Church  Building  Act — Church  Rate — 
Churchwardens. 

Where  a  sum  of  money  was  borrowed  on 
the  credit  of  the  church  rates^  and  it  was 
stipulated  that  the  principal  should  not  be 
called  in  for  twenty  years  from  the  time  at 
which  it  was  lent : — Held,  that  the  proper 


construction  of  the  act^  59  Geo.  S.  c.  134. 
s.  40.  waSf  that  the  churchwardens  should 
raise  annually  a  sum  sufficient  to  pay  the  t n- 
terestf  as  also  a  swn  equal  to  the  amount  of 
the  inter  est  t  to  constitute  a  fund  for  the  ti&t- 
mate  payment  of  the  principal  at  the  end  of 
twenty  years;  but  that  the  lender  was  not 
entitled  to  have  that  sum  paid  over  to  him  in 
redemption  of  the  principal. 

A  rule  had  been  obtained,  calling  on  the 
churchwardens  of  St*  Michael,  Pembroke, 
to  shew  cause  why  a  mandamus  should  not 
issue  directed  to  them,  commanding  them 
to  pay  to  Ann  Morgan  the  instalments 
which  had  become  due  of  the  sum  of  1,000/. 
borrowed  by  the  churchwardens  upon  the 
credit  of  the  church  rates,  under  the  pro- 
visions of  the  statute  59  Geo.  3,  and  also 
the  arrears  of  interest  due  thereon,  or  to 
raise  by  rate,  pursuant  to  the  statute,  a 
sufificient  sum  of  money  to  pay  as  well  the 
said  instalments  due  of  the  principal  sum 
as  also  the  arrears  of  interest. 

By  the  indenture,  bearing  date  the  ftSth 
of  September  1830,  on  which  the  sum  of 
1,000/.  was  advanced,  and  by  which  it  was 
charged  upon  the  church  rates,  it  was 
agreed  that  the  sum  advanced  should  not 
he  called  in  and  paid  off  before  the  expira- 
tion of  twenty  years  from  the  day  of  the 
date  of  those  presents,  unless  the  said 
churchwardens  should  be  desirous  of  pay- 
ing off  the  same  at  any  time  before  or  as 
soon  as  a  sufficient  sum  should  be  raised 
by  means  of  the  said  rates  or  otherwise. 

The  40th  section  of  the  59  Greo.  3. 
c.  134.  enables  the  churchwardens,  when 
any  parish  is  desirous  of  taking  down  the 
existing  church,  to  take  it  down  and  to  re- 
build it,  and  to  borrow  money  for  those  pur- 
poses on  the  credit  of  the  church  rates,  and 
to  make  rates  for  the  payment  of  the  interest 
thereof,  and  for  forming  a  fund,  of  not  less 
than  the  amount  of  the  interest,  for  repay- 
ing the  principal,  as  agreed  upon  by  the 
lenders  (1). 

(1)  Seo.  40 — "  And  be  it  further  entcted,  that 
when  any  parish  shall  be  desirous  of  extending  and 
increasing  the  accommodation  in  the  parish  ehnrch, 
and  it  shall  be  found  necessaij  or  expedient  to  that 
end  to  take  down  the  existing  church  and  to  rebaikl 
the  same  on  the  same  site  or  on  a  more  conTenient 
site,  it  shall  and  may  be  lawful  for  the  church  wardens 
of  any  such  parish,  with  the  consent  of  the  vestry,  or 
persons  possessing  the  powers  of  vestry,  and  with  the 
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Mauie  shewed  cause  against  the  rule 
which  had  been  obtained. — It  is  impossible 
to  say  that  any  instalment  is  due  in  the 
present  case.  The  agreement  between  the 
parties  is  one  to  which  the  section  of  the 
act  under  which  this  motion  is  made  is  not 
applicable,  that  is,  the  14th  section,  which 
applies  to  money  borrowed  for  building 
new  churches,  but  this  was  money  bor- 
rowed under  the  40th,  which  applies  to 
money  borrowed  for  rebuilding;  and  as, 
by  the  terms  of  the  agreement,  the  money 
is  not  to  be  paid  for  twenty  years,  there  is 
nothing  in  the  act  to  enable  the  church- 
wardens to  raise  a  fund  for  the  payment  of 
it  at  the  present  time. 

Sir  W.  W.  FoUeitf  in  support  of  the  rule. 
— ^The  act  requires  a  rate  for  the  payment 
of  interest  annually,  and  also  to  raise  such 
a  proportion  of  the  principal  as  is  equal  to 
the  interest,  in  order  to  raise  a  fund  out  of 
which  to  pay  the  principal  ultimately.  If 
it  were  allowed  to  stand  over  to  the  end  of 
the  twenty  years,  the  parishioners  in  1 850 
would  be  charged  with  the  whole  sum, 
which  ought  to  have  been  charged  propor- 
tionably  on  the  inhabitants  of  each  year. 
If  they  are  not  to  raise  the  fund  and  pay  it 
OTer,  the  fund,  at  all  events,  is  to  be  raised 
to  the  amount  of  the  year's  interest. 

[Pattbson,  J. — Does  the  act  of  parlia- 
ment point  out  what  is  to  be  done  with  the 
fond?] 

It  does  not ;  but  it  is  apprehended  it  is 
to  be  paid  to  the  party. 

[CoLBRiDOE,  J. — What  sense  do  yon 
give  to  the  terms  in  the  agreement,  "  not 
to  be  called  in  before  the  expiration  of 
twenty  years"  ?] 


eooteot  alto  of  the  ordinary,  patron,  iocnmbent,  and 
lay  impropriator,  if  any  sach  there  be,  to  take  down 
aadi  existing  charch  and  to  rebuild  Uie  tame  upon 
the  nnie  or  apon  a  new  site ;  and  the  said  charch- 
wardena  are  hereby  autborixed  and  empowered  to 
borrow  and  raiae,  opon  the  credit  of  tbe  courcb  ratea 
or  any  ratea  made  under  tbe  aaid  recited  act,  or  this 
act,  of  any  aoch  pariah,  tucb  aam  or  sums  of  money  aa 
MH  be  necesaary  for  defraying  the  expense,  or  any 
part  of  the  expenaoyof  the  taking  down  and  rebuild- 
ing aaeb  church,  and  to  make  rates  for  the  payment 
of  the  intereat  of  auch  sum  or  sums  of  money  so  to 
be  borrowed  and  raised,  and  of  proriding  a  fond  of 
not  lesa  than  the  amount  of  the  intereat  of  the  sum 
adTanced  for  the  repayment  of  tbe  principal,  or  for 
repaying  such  principal  in  such  manner  and  at  such 
tisMsaiKi  in  such  proportions  as  aball  be  agreed  upon 
with  tbi  persona  advancing  any  such  money ,"  &c. 


Lord  Dbhmak,  C.  J. — No  doubt  the 
writ  must  go  to  raise  enough  to  pay  the 
interest  due,  and  I  also  think  it  must  go 
commanding  tbe  churchwardens  to  raise  a 
sum  equal  to  the  interest,  to  constitute  a 
fund  out  of  which  ultimately  to  pay  the 
principal.  Though  the  word  '*  annual"  is 
not  in  the  act  of  parliament,  it  can  only  be 
understood  by  supposing  that  the  rate  is 
to  be  made  annually,  to  constitute  a  fund 
equal  to  the  interest.  The  churchwardens 
are  not  to  pay  the  principal  over,  as,  by  the 
terms,  that  is  not  to  be  called  in  till  the 
end  of  twenty  years. 

Pattbson,  J. — ^The  mandamus  must  be 
modified.  It  should  be  to  the  churchwar- 
dens, commanding  them  to  make  a  rate  to 
raise  the  interest,  and  pay  it  over,  and  also 
to  raise  a  fund  equal  to  die  interest  for  the 
six  years  which  have  elapsed. 

Rule  for  a  mandamus  so  modified. 


1836. 


{ 


THE  KINO  V,  THE  HINISTER 
AND  CHURCHWARDENS  OF 
STOKE  DAMEREL. 

Churchwardens — Mandamus  to  convene  a 
Vestry. 

If  it  he  made  to  appear ^  that  a  consider* 
able  number  of  the  parishioners  are  desirous 
of  having  a  vestry  calledy  itnd  they  are 
unable  to  call  a  vestry,  from  the  refusal  of 
the  minister  and  churchwardens  to  tUd  them 
in  doing  so,  the  Court  will  grant  a  manda* 
mus  to  the  minister  and  churchwardens  to 
convene  a  vestry. 

But  where  the  application  was  to  convene 
a  vestry  to  elect  a  sexton,  the  office  being  full 
by  the  appointment  of  the  rector,  the  Court 
required  that  there  should  be  very  strong 
evidence  of  the  existence  of  a  custom  for  the 
parishioners  to  elect  to  that  office,  before  they 
would  grant  a  mandamus  to  try  the  right; 
there  being  another  remedy, — by  actum  for 
money  had  and  received,  brought  by  a  party 
wishing  to  dispute  the  title  of  the  sexton 
against  him,  the  fees  having  been  paid  under 
a  protest;  or  by  refusal  to  pay  the  fees,  when 
the  sexton  would  have  his  action  against  the 
party  so  refusing. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  14.] 
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1836.  \  THE  KINO  V.  BARDELL  AND 
Nov.  11.  J  OTHERS. 

Indictment  — Arbitrator  —  Submission  to 
Award — Revocation — 3  ^  4  Will,  4.  c.  42. 
1.39. 

The  Court  hate  no  power  to  restrain  an 
arbitrator  from  proceeding  with  a  reference 
after  revocation. 

The  statute  3^-4  fTtll.  4.  c.  42.  s.  39, 
which  restrains  a  party  from  revoking  the 
power  of  an  arbitrator  appointed  by  an  order 
of  Nisi  Piius^  ^c,  or  **  by  or  in  ptirsuanct 
of  any  submission  to  reference^  containing  an 
agreement  that  such  submission  shall  be  made 
a  rule  of  court,'*  applies  only  to  submissions 
by  orders  of  Nisi  Frius  in  civil  actions^  and 
not  to  an  order  of  Nisi  Prius  referring  an 
indictment  which  contained  an  agreement 
that  it  should  be  made  a  rule  <f  court, 

A  bill  of  indictment  had  been  found 
at  the  Clerkenwell  Sessions  in  September 
1834  against  the  defendants  for  a  conspi- 
racy to  obstruct  George  Shillibeer  and 
William  Morton  in  carrying  on  the  busi- 
ness as  owners  of  omnibuses.  The  record 
of  the  indictment  was  removed  by  certio^ 
rari ;  and,  on  the  indictment  being  called 
on  before  Lord  Denman,  C.  J.,  on  the  15th 
of  May  1834,  at  the  Westminster  sittings, 
on  the  suggestion  of  his  Lordship,  it  was 
ordered  by  the  Court,  and  with  the  consent 
of  parties,  their  counsel  and  attornies,  that 
the  jurors  should  be  discharged  from  giv- 
ing a  verdict,  subject  to  the  award,  order, 
and  arbitrament,  final  end,  and  determina^ 
tion  of  W.  Channell,  Esq.,  barrister-at- 
law,  to  whom  all  matters  in  difference  be- 
tween the  prosecutor  and  the  defendants, 
&c.,  were  thereby  referred.  And  it  was 
ordered,  that  the  Court  of  King's  Bench 
might  be  prayed  that  the  order  be  made  a 
rule  of  court. 

Between  the  order  and  appointment, 
which  was  for  the  16th  day  of  December 
1835,  and  postponed  to  the  15th  of  January, 
an  arrangement  and  settlement  of  the  mat- 
ters in  diflTerence  between  the  prosecutors 
and  defendants  took  place  by  the  decision 
and  arbitration  of  George  Cloud ;  and  on 
attending  before  the  arbitrator  on  the  15th 
of  January,  the  submission  of  the  prosecu- 
tors and  the  defendants,  with  the  award 
of  George  Cloud  and  George  Little,  were 


shewn  to  the  arbitrator,  and  a  notice  of 
revocation  to  the  following  effect : — 
**  Rex  V,  Bardell  and  others. 

"  We,  the  undersigned  defendants,  and 
their  attornies,  revoke  the  authority  given 
you  as  arbitrator  herein  by  a  certain  order 
of  reference  dated  15th  of  May  1834. 

"  To  Mr.  Channell. 

'*  Thomas  John  Bolton, 
"  H.  D.  Rushbury,  Attorney  for 
all  the  defendants  except  the 
Bardells. 
"J.  S.  Dale,  Attorney  for  the 
defendants  Bardells." 

Mr.  Channell  intimated  that  he  had  very 
great  doubts  as  to  his  right  to  proceed  with 
the  reference,  and  recommended  an  appli- 
cation to  be  made  to  this  Court  by  the  de- 
fendants. 

A  rule  had  been  obtained,  calling  on  the 
prosecutors  and  the  arbitrator  to  shew 
cause  why  the  arbitrator  should  not  be 
restrained  from  further  proceeding  in  the 
reference,  on  the  ground,  that  his  authority 
had  been  revoked,  or  why  the  defendants 
should  not  now  be  at  liberty  to  revoke  hit 
authority :  against  this  rule — 

Bompas,  Serj,  and  Piatt,  shewed  cause. 
— The  question  is,  whether  the  submission 
to  reference  in  the  present  case  could  be 
revoked  since  the  passing  of  3  &  4  Will.  4. 
c.  42.  s.  39,  without  leave  of  the  Court ; 
this  order  of  Nisi  Prius  being  made  by  the 
consent  of  parties,  and  it  being  agreed,  that 
it  should  be  made  a  rule  of  court.  The  power 
of  the  arbitrator  is  **  by  or  in  pursuance  of 
a  submission  to  reference,  containing  an 
agreement  that  such  submission  shall  be 
made  a  rule  of  court :"  and  is  therefore, 
within  the  statute,  irrevocable  by  any  of 
the  parties  to  the  submission  without  the 
leave  of  the  Court. 

Mr,  Attorney  General  (Campbell),  with 
whom  was  Clarkson,  contra,  was  contend- 
ing, that  such  a  reference  as  this  was  not 
in  the  contemplation  of  the  statute, — when 
he  was  interrupted. 

[Lord  Dekman,  C.J. — We  are  very 
much  of  that  opinion.] 

[Patteson,  J. — Is  there  any  instance  of 
the  Court's  interfering  to  prevent  an  arbi- 
trator from  going  on  and  making  his  award, 
notwithstanding  the  revocation?  This  case 
was  moved  before  me  in  the  other  court, 
with  the  express  understanding,  that  th« 
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poiat  was  to  be  raised  as  to  the  effect  of 
the  statute.  Bat,  supposing  we  should  be 
of  opinion,  that  it  is  not  t^  case  within  the 
statute,  can  we  make  the  present  rule  ab- 
solute ?] 

That  was  certainly  the  understanding 
of  the  parties :  and  tlie  object  wili  be  at* 
tained  if  the  Court  intimate  that  opinion, 
althougli  the  rule,  as  drawn  up,  should  be 
discharged. 

Lord  Denman,  C.J. — We  are  quite 
dearly  of  opinion,  that  this  is  not  a  case 
within  the  act.  The  act  appears  to  me  to 
apply  to  two  specific  kinds  of  submission 
of  civil  disputes,  the  one  by  order  of  Nisi 
Prius,  and  the  other  by  agreement,  and  not 
to  a  submission  of  an  indictment.  This, 
therefore,  was  not  an  agreement  intended 
by  the  act. 

Pattsson,  J. — I  have  not  the  slightest 
doubt,  nor  bad  I  at  the  time  when  this  was  . 
moved,  that  the  power  of  revocation  in  the 
present  case  is  not  taken  away  by  the  statute. 
The  39th  section  is  drawn  with  relation  to 
actioAS  depending  in  the  courts,  and  not  to 
indictments,  and  the  word  ''agreement" 
plainly  points  to  the  statute  8  Will.  8.  A 
ieference  of  an  indictment  is  at  common 
law,  and  not  by  the  statute  of  William. 

Williams,  J.— I  am  of  the  same  opinion. 
The  act  was  intended  to  apply  to  ac- 
tions in  court,  and  ^agreements  to  refer 
natters  in  dispute  between  parties,  made 
out  of  court. 

CoLBRiDOE,  J. — It  is  quite  clear  that  the 
enactment  had  regard  to  the  statute  of 
William,  and  that  Uie  provision  of  the  39ih 
danse  is  tied  up  and  confined  to  civil  ac- 
tion. 

Rule  discharged^  for  the 
reason  before  alleged* 


1836.  1  THE  KING  V.  THE  JUSTICES  OF 
Nov.  18.  J  MIDDLESEX. 

Highway — 55  Oeo.  8.  c,  68 — Order  for 
diverting  and  stopping  up. 

An  order  of  Justices  for  diverting  a  public 
^kmay  and  substituting  a  new  one^  contain* 
i»ginti  also  an  order  for  stopping  up  the 
^  ^hwaif^  under  55  Geo.  8.  c.  68,  is  bad: 


io  effect  both  purposes^  two  sepmrate  and 
distinct  orders  are  necessary. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  10.] 


1836.     \ 
Nov.  17.  / 


GRINDELL  V.  GODMORE. 

Baron  and  Feme — Necessaries — /Action. 


Where  the  plaintiff  employed  an  attorney 
to  prosecute  the  defendant  by  indictment^  for 
cruelty  and  ill-treatment  to  his  wife^  and  he 
was  convicted  and  sentenced : — Held^  thai 
the  plaintiff  could  not  recover  against  the 
defendant  the  expenses  he  had  incurred  m 
instituting  such  a  prosecution^  as  it  could  not 
be  considered  in  any  way  necessary  for  the 
wife*s  protection. 

At  the  trial  of  this  cause,  before  Alder- 
son,  B.,  at  the  Spring  Assizes,  1835,  for 
the  coimty  of  York^,  it  appeared,  that  the 
defendant  had  ill  treated  his  wife,  and  that 
she  having  escaped  from  her  husband,  ap- 
plied to  the  plaintiff  to  institute  a  prosecu- 
tion against  her  husband  for  cruelty  and 
ill  treatment;  that  the  plaintiff,  accordingly, 
employed  an  attorney  to  commence  a  pro- 
secution ;  that  the  defendant  was  indicted 
and  fotmd  guilty,  and  sentenced  to  pay  a 
fine  of  50/.  and  be  imprisoned  for  twelve 
months ;  and  it  was  to  recover  the  expenses 
incurred  by  the  plaintiff  in  this  prosecution 
that  the  action  was  brought  against  the 
husband.  The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  reserving  to  the 
defendant  leave  to  move  to  enter  a  nonsuit. 

A  rule  had  been  obtained,  pursuant  to 
the  leave  reserved,  against  which,  cause 
was  now  shewn  by — 

Cresswell. — The  cruelty  of  the  husband 
to  the  wife,  made  the  prosecution  of  the 
husband  necessary  for  the  protection  of  the 
wife,  and  she  was  entitled  to  institute  that 
prosecution  at  her  husband's  expense — 
Shepherdv.  Mackreth(l)f  where  it  was  held, 
that  the  exhibiting  of  articles  of  the  peace 
against  the  husband  was  necessary  for  the 
wife's  protection,  and  that  the  expenses  in- 
curred by  the  attorney  employed  by  her 
mi^t  be  recovered  against  the  husband. 

(1)  3Csapb.at6, 
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If  there  was  any  evidence  to  go  to  the  jury 
from  which  they  might  infer,  that  the  pro- 
secution for  cruelty  was  necessary  for  the 
wife's  protection,  the  plaintiff  is  entitled  to 
his  verdict.  Now,  if  the  case  cited  be  law, 
there,  is  no  substantial  distinction  between 
that  and  the  present.  It  may  be  said,  that 
articles  of  the  peace  are  to  protect  the  wife 
from  some  impending  evil ;  but  here  was  a 
case  of  ill  treatment  that  had  actually  taken 
place,  and  the  wife  might  well  apprehend  a 
repetition  of  such  ill  treatment. 

[Coleridge,  J. — That  was  a  case  where 
the  attorney  employed  by  the  wife  was  the 


In  Williams  v.  Fowler  (2),  it  was  held, 
that  an  action  would  lie  by  an  attorney 
against  the  husband,  who  had  compelled 
his  wife  to  leave  him  in  consequence  of  ill- 
treatment,  for  reasonable  costs,  incurred  by 
proceedings  at  law  and  in  equity,  to  enforce 
an  agreement  for  a  settlement. 

[GoLEBiDOE,  J. — In  that  case,  the  Court 
seem  to  have  proceeded  on  the  ground  of 
there  being  some  evidence  of  an  under- 
taking by  3ie  husband.] 

In  Harris  v.  Lee  (3),  it  was  ruled,  that  if 
money  be  lent  to  the  wife,  for  the  purpose 
of  providing  necessaries,  the  lender  cannot 
recover  against  the  husband,  because  the 
wife  may  have  been  already  supplied  with 
necessaries ;  but  if  necessaries  are  supplied, 
then  may  the  amount  be  recovered  against 
the  husbiand.  So,  here,  if  the  money  had 
been  lent  by  the  plaintiff  to  the  wife,  for 
her  to  employ  an  attorney,  the  money  could 
not  have  been  recovered;  but  the  plaintiff 
having  actually  expended  the  money  in 
counsel's  fees,  in  the  expenses  of  various 
witnesses,  and  having  incurred  a  liability 
to  the  attorney  whom  he  employed  to  prose- 
cute, may  maintain  this  action.  The  wife 
had  no  opportunity  of  misapplying  the 
money. 

Alexander  (with  whom  was  Wightman)^ 
contr^,  was  stopped  by  the  Court. 

Lord  Denman,  C.J. — It  is  impossible 
to  say,  that  an  indictment  under  any  cir- 
cumstances of  ill  usage  of  his  wife  by  the 
husband,  can  be  considered  as  necessary 
for  the  wife's  protection.  There  is  another 
and  a  more  effectual  mode  pointed  out  by 

(«)  I  M'Clel.  &  Y.  «69. 
(S)  t  P.  Wmt.  48«. 


the  law  for  that  purpose — namely,  exhibi- 
ting articles  of  the  peace.  In  the  case 
which  has  been  cited  from  McClelland  and 
Younge*s  Reports^  there  appears  to  have 
been  an  express  undertaking  by  the  hus- 
band to  pay  all  reasonable  expenses  ;  and 
in  Harris  v.  Zee,  the  question  was,  whether 
the  trustees  of  lands  devised  by  the  husband 
for  payment  of  his  debts,  could  be  com- 
pelled in  equity  by  the  lender  to  discharge 
a  sum  advanced  to  the  wife,  to  pay  for 
medicine  and  attendance  and  necessaries 
during  an  illness.  The  Lord  Chancellor 
thought  that  a  bill  in  equity  could  be 
maintained,  always  considering  the  point 
to  rest  upon  the  question,  whether  the 
articles  supplied  were  necessaries. 

Patteson,  J. — Looking  at  the  cases  it 
will  be  found,  that  they  all  proceed  on  the 
ground,  that  what  has  been  supplied  to  the 
wife  has  been  necessary.  It  it  impossible 
to  say,  that  it  was  necessary  for  her  to  pre- 
fer an  indictment  for  cruelty. 

With  which  Williams,  J*  and  Cole- 
ridge, J.  concurring — 

Rule  absobUe. 


1836. 
Nov.  21 


} 


THE  KINO  V,  THE   INHABITANTS 
OF  EA8TRINOTON. 


Indictment — Pleading — Arrest  of  Judg' 
ment — Judgment  non  obstante  veredicto. 

Judgment  non  obstante  veredicto  is  al^ 
ways  upon  the  merits,  and  never  granted 
but  upon  a  very  clear  case. 

Where  to  an  indictment  against  a  parish 
for  not  repairing  a  road,  the  defendant  plead- 
ed that  there  was  a  township  within  the  parish, 
that  the  road  lay  within  that  township,  and 
that,  by  immemorial  custom,  that  township 
was  bound  to  repair  all  roads  which,  but  for 
the  custom,  would  be  repairable  by  the  parish; 
but  the  plea  omitted  to  aver  that  the  road  in 
question  was  one  '*  which,  butfor  the  custom, 
the  parish  would  be  liable  to  repwr ;"  and 
the  jury,  finding  the  existence  of  the  custom, 
gave  a  verdict  for  the  defendants : — Held, 
that  the  Court  could  not  give  judgment  non 
obstante ; — Held,  however,  that  the  want  of 
the  above  averment  in  the  plea,  rendered  it 
bad  in  arrest  of  judgment. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  17.] 
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1856. 
NoTember. 


{ 


THE  KIKO  V.  THE  TEUtTEEB  Of 
THE  OEEAT  DOTOE  8TEEBT 
EOAD. 

Poor-rate — General  Turnpike  Act,  5 
Geo.  4.  c.  It6 — Exemption, 

The  exemplum  in  the  6lst  section  of  the 
Generai  Turnpike  Act,  of  tolls  taken  at  any 
gate  erected  by  the  trustees  or  commissioners 
efa  turnpike  road  from  the  poor-rate^  op* 
pUes  to  all  turnpike  roads,  whether  the  trus* 
tees  are  mterested  as  shareholders,  or  merely 
trtutees  of  a  turnpike  road  for  the  public 
benept* 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  25.] 


1856.       \  THE  KINOO.  THE  LOED  Of  THE 

Not.  0.   /  MANOE  of  hexham. 

Copyhold — Admission — Mandamus. 

Where  it  is  necessary,  to  enable  a  party 
to  try  his  right  to  an  estate  of  copyhold,  thai 
he  should  be  admitted,  tins  Court  will  com- 
pel  the  lord  by  mandamus  to  admit,  although 
the  lord  nmy  have  already  admitted  another 
person. 

A  mle  had  been  obtained  calling  on  the 
lord  of  the  manor  and  his  steward  to  shew 
eaoM  why  he  should  not  adroit  one  Rich- 
ard Errington  to  certain  copyhold  tene- 
ments, within  and  parcel  of  the  manor  of 
Hexham. 

The  affidavits  on  which  the  mle  had  been 
gnmted  stated,  very  particularly,  the  mode 
in  wfaicfa  tbe  estates  in  question  were  set- 
tled by  the  will  of  Elizabeth  Armstrong, 
tfarongh  whose  hands  they  had  passed,  and 
that  imder  the  settlement  they  had,  on  the 
death  of  William  Seott  Ord,  descended  upon 
the  right  heir  of  Elizabeth  Armstrong. 

lo  June  1 855,  Richard  Errington  claim^ 
cd  to  be  such  right  heir,  attended  a  manor 
court,  and  appeared  to  prove  that  he  waa 
^  right  heir.  The  homage  on  that  occa- 
^oan  found  him  to  be  the  right  heir ;  but 
the  steward  refused  to  admit  him.  The 
steward,  in  his  affidavit,  admitted,  that  the 
homage  had  found  Richard  Errington  to  be 
the  right  heir ;  but  stated,  that  the  evidence 
offered  by  the  prosecutor  was,  in  his  opi- 
Niw  Sekies,  VI.— K.B, 


nion,  not  conclusive.  He  also  stated  entries 
and  admissions  from  the  court  roU,  at 
variance  with  the  statement  of  title  in  the 
affidavit  of  the  applicant. 

J.  Bayley  shewed  cause  against  the  rule 
which  had  been  obtained. — It  was  not 
usual  to  admit  two  parties  claiming  under 
different  rights  to  the  same  copyhold,  and 
there  is  no  authority  for  saying  that  this 
Court  will  compel  the  lord  of  the  manor  to 
do  so  by  mandamus. 

W.  H.  Watson,  contr^. — ^There  is  not,  as 
it  is  believed,  any  authority  upon  the  sub* 
ject;  but  principle  is  in  &vour  of  granting 
this  application.  It  is  only  that  the  parqr 
may  have  an  opportunity  of  trying  his 
right,  that  the  admission  is  required. 

LoED  Dbnman,  C.J. — I  think  that  the 
rule  should  be  made  absolute.  I  should 
like  to  have  had  an  authority.  But  on 
principle  it  appears  to  me,  that  the  writ 
should  issue,  otherwise  in  some  cases  the 
steward  might  shut  out  one  party  from 
making  his  claim. 

CoLERiDOE,  J.  concurring; — 
Pattbson,  J.  and  Williams,  J.  having 
left  the  Court— 

Bule  aibsohte. 


185G.       >  BOTflELD     AMD     ANOTHEE    V. 
Nov.   10.  >  DIXOIT  AMD  AMOTHEE. 

Arbitration — Order  of  Reference — Con- 
struction — Special  Case, 

Where,  by  an  order  of  reference,  a  verdict 
was  taken  for  the  plaintiff,  subfect  to  the 
award  of  an  arbitrator,  to  inquire  and  de^ 
termine  certain  specific  matters  pointed  out 
in  the  order  of  reference,  and  to  the  opinion 
of  the  Court  of  King's  Bench  upon  a  special 
case,  and  that  the  arbitrator  should  have 
further  power  to  certify  any  other  fact 
which,  in  his  judgment,  should  appear  neces' 
sary  to  be  stated  to  the  Court  in  a  special 
case,  in  order  to  raise  and  abide  the  issues 
in  the  cause : — Held,  that  it  must  be  takem 
to  have  been  the  meaning  of  the  order  of 
reference,  that  the  facts  found  by  the  atbi* 
trator  should  be  those,  on  which,  in  a  special 
case,  the  Court  were  to  decide :  that  the 
certijicaie  of  the  arbitrator  was  m  substance 
the  specmi  case ;  and  accordingly  that  it 
sJumld  be  set  down  in  the  special  paper  as 
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the  special  case  to  be  argued, — Coleridge, 
J.  dissentiente. 

Debt  on  covenant  against  assignees  of 
a  mining  lease. 

At  the  trial  of  this  cause,  befbre«Tindal, 
C.J.,  at  the  Summer  Assizes,  18d3,  for  the 
county  of  Stafford,  a  verdict  was  found  for 
the  plaintiff,  37,075/.  19#.  9d.  debt,  with 
1#.  damages  and  costs,  subject  to  the  award 
thereinafter  mentioned,  and  to  the  opinion 
of  the  Court  of  King's  Bench,  on  a  special 
case  ;  and  that  it  should  be  referred  to  the 
order,  arbitrament,  final  end,  and  determi- 
nation of  a  barrister,  to  inquire  and  de- 
termine, by  the  examination  of  the  wit- 
nesses on  the  part  of  the  plaintiffs  and  the 
defendants,  and  from  the  inspection  of  the 
mines  or  otherwise,  as  he  should  see  ne- 
cessary, whether  from  Christmas,  1827,  to 
Michaelmas,  1 832,  or  during  any  and  what 
part  of  that  time  600  tons  of  coal  per 
week  could  be  gotten  out  of  the  mine  de- 
mised, if  worked  according  to  the  true 
intent  and  meaning  of  the  lease ;  and  in 
that  inquiry  to  specify  the  quantity  of  each 
different  kind  of  coal ;  and  that  the  arbi- 
trator should  have  further  power  to  certify 
any  other  fact  which,  in  his  judgment, 
ahould  appear  necessary  to '  be  stated  to 
the  Court  in  a  special  case,  in  order  to 
decide  the  issues  in  the  cause. 

The  arbitrator  having  gone  into  the  evi- 
dence, and  examined  witnesses,  and  in- 
spected the  mine,  stated  the  result  of  his 
inquiries  upon  the  particular  matters  spe- 
cified in  the  order  of  reference,  and  all 
other  matters,  the  result  of  that  evidence, 
which  appeared  to  him  necessary  to  raise 
the  question,  on  the  several  issues,  in  a 
special  case,  stated  for  the  opinion  of  the 
Court.  This  certificate  of  the  arbitrator 
was  then  submitted  to  the  Lord  Chief  Jus- 
tice«  who  approved  of  it,  as  raising  all  the 
several  points  to  be  raised  on  the  issues. 

The  award  was  in  favour  of  the  plaintiffs, 
and  the  defendants,  the  unsuccessful  parties, 
objecting  to  this  finding  being  taken  as  the 
special  case  for  the  opinion  of  this  Court, 
a  rule  had  been  obtained,  calling  on  the 
defendants  to  shew  cause  why  the  certifi- 
cate of  the  arbitrator  should  not  be  set 
down  in  the  special  paper  as  the  special 
case  to  be  argued;  against  this,  cause  was 
now  shewn  by — 


Sir  W.  W.  Follett  and  W.  J.  Alexander, 
who  contended,  that  it  was  not  the  inten- 
tion of  the  order  of  reference,  that  the  cer- 
tificate of  the  arbitrator  should  be  taken 
as  the  special  case.  The  parties  contem- 
plated a  case  being  subsequently  drawn 
up  and  signed  by  counsel  on  each  side. 
The  certificate  does  not  state  all  the  facts 
necessary  to  raise  the  points  which  the 
defendants  wish  to  raise.  Of  course,  there- 
fore, their  counsel  decline  signing  it  as  a 
special  case.  There  is  a  case  o^  Jackson 
V.  Hall  (I),  where  a  verdict  was  taken  for 
the  defendant,  subject  to  the  opinion  of 
the  Court,  upon  a  reference  in  the  Common 
Pleas,  where  the  Judge  and  counsel  had 
signed  the  case,  and  the  plaintiff*  had  ob- 
tained a  Serjeant's  hand,  and  handed  it 
over  to  the  defendant's  attorney  for  the 
like  purposes.  The  attorney  refused,  and 
the  poitea  was  ordered  to  be  delivered  to 
the  plaintiff*.  That  had  been  signed  by 
counsel  for  both  parties,  but  nobody  has 
agreed  to  this  special  case ;  and  the  only 
alternative,  where  parties  refuse  to  sign  a 
special  case,  is  to  send  the  cause  down  for 
a  new  trial — Medley  v.  Snuth  (2).  It 
would  be  desirable  for  the  Court  to  ask  the 
learned  arbitrator,  who  is  in  court,  what 
was  his  understanding  of  the  order  of  re- 
ference— whether  it  was  that  he  should 
state  a  special  case  for  the  opinion  of  the 
Court  or  not. 

R.  F.  Richards  and  WhaUUy  shewed 
cause. — If,  in  such  a  case  as  this,  the  find- 
ing of  the  arbitrator  were  not  to  be  taken 
as  the  special  case  to  be  argued  before  the 
Court,, the  whole  object  of  the  reference 
would  be  defeated.  The  arbitrator  had  all 
the  evidence  before  him  ;  he  inspected  the 
mine,  and  had  every  opportunity  of  ascer- 
taining the  facts ;  and  the  facts  which  may 
be  wished  to  be  introduced  in  the  case  aa 
facts  on  the  other  side,  may  be  such  as  the 
arbitrator  did  not  believe  to  exist — Rams- 
thorn  V.  Arnold  (3)  was  cited. 

The  Court,  after  considerable  hesitation, 
referred  to  the  learned  arbitrator  to  know 
in  what  way  he  understood  the  order  of 
reference. 

Mr.  liumley,  the  arbitrator,  said,  that 

8  Taunt.  4tl. 
^-;  6  B.  Mo.  53. 
($)  6  B.  &  C.  6t9;  t.  c.  5  Uw  J.  lUp.  K.B. 
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certainly  his  impression  of  the  meaning  of 
the  order  was  this:  not  that  in  form  he 
iboold  draw  the  special  case  for  the  opi- 
nion of  the  Court,  but  that  he  should  state 
«]l  facts  relating  to  the  matter,  specifically 
mentioned  in  the  order  of  reference,  and 
all  other  facts  that  he  should  think  mate- 
rial Co  be  stated  in  a  special  case,  in  order 
to  decide  the  issues  raised. 

Lord  Dehman,  C.J. — ^There  certainly 
may  be  some  diflBculty  in  saying  precisely 
what  was  the  intention  of  the  parties  on 
this  order  of  reference,  whether  the  finding 
of  the  arbitrator  should  be  taken  as  the 
case  fi>r  the  opinion  of  the  Court,  or  whe* 
ther  a  case  was  subsequently  to  be  drawn 
up  and  signed  by  himself,  in  the  usual 
course.  I  think,  however,  that  it  must 
be  taken  to  have  been  contemplated,  that 
the  facts  found  by  the  arbitrator  should  be 
those  on  which  the  Court  should  give  an 
opinion.  The  finding  of  the  arbitrator  is, 
in  substance,  the  special  case,  and  should 
be  set  down  for  argument  as  such. 

Patteson,  J.  and  Williams,  J.  were  of 
the  same  opinion,  that  in  substance  the 
finding  of  the  arbitrator  was  the  special 
case. 

CoLBRiDOE,  J. — I  certainly  rather  differ 
fi-om  the  view  that  the  rest  of  the  Court 
take  of  this.  I  should  have  been  inclined 
to  agree  with  the  arbitrator  in  the  view  he 
took  of  his  powers  under  the  reference, 
that  he  was  to  find  the  facts ;  the  special 
case  to  be  drawn  up  in  the  usual  mode. 
I  am  not  sorry  that  the  majority  of  the 
Court  are  of  the  contrary  opinion. 

Rule  absolute. 


1836.    Cdoe  d.  rowlandson  and  others 
Nov.  a,  \  0.  wainweigut  and  another. 

Evidence — Feoffment — Proof  of  Lhery — 
Attetting  Witnesses. 

Where,  on  the  sale  of  an  estate  to  a  party  ^ 
«<  appeared  thai  a  feoffment  nas  handed  over 
to  fiii  oi  part  of  the  title-deeds  of  the  estate, 
^  which  he  had  been  in  possession  of  ever 
«"ce,  together  with  the  estate : — Held,  that 
9^h  party  could  not  be  considered  otherwise 
than  as  cUmning  under  the  feoffment,  and 


that  it  was  competent  to  the  adverse  party f 
after  notice  given  to  produce  the  feoffment,  to 
give  secondary  evidence  of  it  by  an  abstract, 
without  calling  the  attesting  witness  to  the 
feoffment,  and  without  proof  of  livery  of 
sei§in. 

This  was  an  action  of  ejectment  brought 
to  recover  premises  in  Dale  Street,  Liver- 
pool. The  declaration  contained  one  de- 
mise by  Margaret  Williams,  another  by 
JeremiiJi  Williams.  The  defendant  Wain- 
wright  defended  as  landlord. 

At  the  trial,  before  Coleridge,  J.  at  the 
last  Assizes  for  the  county  of  Lancaster,  it 
appeared  that  the  property  in  dispute  con- 
sisted of  a  yard  upon  which  were  some 
offices  which  had  been  used  by  the  defen- 
dants. The  counsel  for  the  lessor  of  the 
plaintiff  relied  in  his  opening  upon  the  fol- 
lowing facts. 

On  the  9th  of  July  1807,  by  deed  of 
feoffment  between  James  Rogers,  of  the 
first  part ;  James  Oldham,  of  the  second 
part ;  Michael  Williams,  of  the  third  part ; 
and  Jeremiah  Williams,  of  the  fourth  part; 
a  piece  of  land,  with  the  messuage  and 
buildings  thereon  erected,  which  included 
the  premises  in  dispute,  were  conveyed  to 
Michael  and  Jeremiah  Williams  and  their 
heirs,  to  the  use  of  Michael  and  Jeremiah 
and  the  heirs  and  assigns  of  Michael,  in 
trust  for  Michael  Williams,  his  heirs  and 
assigns. 

Michael  Williams  shortly  afterwards  sold 
a  portion  of  the  land  described  in  thefeofif^ 
ment,  but  not  the  premises  in  dispute,  and 
he  continued  to  occupy  those  until  his 
death  in  1821.  He  had  previously  made  a 
will,  by  which  he  devised  this  property  to 
his  wife  Margaret  for  life,  with  remainders 
over. 

Margaret  continued  in  possession  until 
1827,  when  she  was  turned  out  of  posses- 
sion by  a  Mr.  Etches,  who  had  a  transfer 
of  a  mortgage  made  by  Michael  Williams 
in  1 808  of  a  portion  of  the  property  con- 
veyed by  the  feoffment,  but  which,  it  wai 
alleged  by  the  plaintiff,  did  not  comprise 
the  property  in  dispute. 

In  order  to  make  out  his  case  in  evidence^ 
the  plaintiff  called  upon  the  defendant  to 
produce  the  feoffment ;  and  on  its  not 
being  produced,  and  a  notice  to  produce 
having  been  proved,  he  called  a  witnessi 
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who  stated  Aat  he  was  derk  to  Mr. 
Houghton,  an  attorney,  who  was  possessed 
of  the  property  in  dispute ;  that  Houghton 
sold  it  to  Wainwright,  and  upon  that  occa- 
sion an  abstract  of  the  feoffment  was  pre- 
pared, and  he  handed  over  to  Wainwright 
the  feoffment.  The  witness  produced  the 
abstract,  which  he  said  was  a  correct  state- 
ment of  the  contents  of  the  feoffment;  and, 
on  its  being  proposed  to  give  it  in  evidence, 
the  witness  was  asked,  on  cross-examina- 
tion, whether  there  was  not  an  attesting 
witness,  and  whetiier  a  memorandum  of 
livery  of  seisin  was  not  indorsed  on  the 
feoffment.  He  answered  both  these  ques- 
tions in  the  affirmative.  It  was  objected, 
first,  that  th^  abstract  was  inadmissible, 
because  the  attesting  witness  was  not  called 
to  prove  the  execution,  and,  secondly,  be- 
cause livery  of  seisin  was  not  proved.  It 
was  answered,  that  it  was  not  necessary  to 
call  the  attesting  witness  where  the  party 
claimed  under  the  deed,  and  for  this  Do€  v. 
Hemming {\)  was  cited.  The  abstract  was 
received  in  evidence,  but,  at  the  conclusion 
of  the  trial,  on  a  verdict  being  found  for  the 
plaintiff*,  the  learned  Judge  gave  the  defen- 
dant leave  to  move  to  enter  a  nonsuit. 

Nevikf  pursuant  to  the  leave  given,  now 
moved. — He  contended,  that  the  abstract 
of  the  feoffment  was  improperly  received 
in  evidence.  The  first  objection  which 
lurose  to  the  admissibility  of  the  abstract 
was,  that  supposing  secondary  evidence  to 
be  admissible,  the  abstract  was  not  the  best 
secondary  evidence;  there  was  no  proof 
that  there  was  not  a  counterpart,  or  a  copy, 
which  would  have  been  better  evidence  than 
the  abstract. 

[CoLERiDOE,  J. — It  was  not  the  best  in 
degree,  but  it  was  the  best  in  kind.] 

Munn  V.  Godhold  was  cited  (2). 

[Lord  Denman,  C.  J. — ^But  that  argu- 
ment is  of  no  avail  to  you,  there  being  no 
proof  that  there  was  any  counterpart  or 
copy.] 

The  second  objection  to  the  admissibility 
of  the  abstract  is,  that  it  appearing  there 
was  a  subscribing  witness  to  the  original 
feoffment,  he  ought  to  have  been  called. 
There  is  no  rule  of  law  clearer,  than  that 
when  there  are  subscribing  witnesses  to  a 

(I)  6B.&c.ta. 
(f )  S  Btsg.  399. 


deed,  which  does  not  prove  itself,  diey 
must  be  called-*Crt//te«  v.  SmUher  (3). 

[CoLBRiDOB,  J.  —  Here  you  claimed 
under  the  feoffment.] 

That  was  the  answer  given  to  the  objec- 
tion as  making  it  unnecessary  to  prove  the 
exemption ;  and  Doe  d.  TyndaU  v.  Htm- 
mmg  was  relied  on ;  but  the  defendant 
never  did  claim  under  the  feoffment.  In 
the  case  cited,  the  attorney  of  the  party 
had  recognized  the  lease  as  a  valid  lease  ; 
but  there  was  nothing  here  to  shew  any 
recognition  by  the  de^ndants  of  the  vali- 
dity of  this  deed  of  feoffment. 

[CoLERiDOE,  J. — ^The  feoffinent  formed 
part  of  the  abstract  of  title.] 

There  was  no  proof  of  any  abstract  of 
deeds  as  of  title ;  but  that  of  the  &off*- 
ment,  which  feoffment,  along  with  other 
title-deeds,  was  delivered  to  Wainwright 
by  Houghton :  but,  if  it  is  to  be  supposed 
that  the  mere  acceptance  of  a  deed  along 
with  others  is  a  recognition  of  its  validity, 
the  doctrine  would  be  exceedingly  danger- 
ous. The  fact  of  the  sale  having  takea 
place  from  Houghton,  is  hardly  to  be  taken 
into  consideration  by  the  Court.  There 
was  no  evidence  given  of  a  written  contract 
for  the  purchase ;  and  all  that  it  amounted 
to  was  to  shew  an  equitable  interest  con- 
veyed to  Wainwright;  but,  in  order  to 
rely  upon  the  answer  that  the  defendant 
claimed  under  the  feoffment,  it  should  have 
been  shewn  that  he  claimed  a  legal  title. 
Thirdly,  there  was  no  proof  of  livery ;  and 
without  livery,  the  feoffment  was  nothing. 
Except  for  the  Statute  of  Frauds,  a  parol 
feoffment  with  livery  would  be  good — Co» 
Litt.  49,  a,  6 ;  and  in  Gilbert  on  Emdence^  75, 
it  is  made  a  question,  whether  the  plea  of 
a  feoffment  by  deed  could  be  considered 
as  proved  by  shewing  a  feoffment  by  parol. 
It  may  be  said  that  it  will  be  presumed, 
from  the  indorsement  of  livery  of  seisin, 
that  it  was  actually  delivered.  Doe  v.  the 
Marquis  of  Cleveland  (4)  is  an  express  au- 
thority that  that  is  not  so.  In  Bull.  N.P. 
256,  it  is  said,  ''though  a  deed  of  feoffment 
be  proved  to  be  duly  executed,  yet  that  is 
not  sufficient  to  convey  a  right,  unless 
livery  of  seisin  be  likewise  proved.  If  the 
jury  find  a  deed  of  feoffment,  and  that 
possession  has  gone  along  with  the  deed, 

(S)  t  Stark.  5t8 ;  s-c.  1  StMrk.  Erid.  SfO,  tad  «4. 
(4)  9  B.  ft  C.  S64 ;  r.  c.  8  Lsv  J.  Rep.  K.B.  74. 
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yet,  ooleBS  diey  expressly  find  livery, 
Che  Court  cannot  adjudge  it  a  good  con* 
veymnce,  £ax  ihej  are  only  the  Judges  of 
what  is  the  law,  and  have  nothing  to  do 
with  the  probahility  of  facts.  Therefore, 
they  cannot  find  a  lawful  conveyance,  un^^ 
less  the  jury  find  a  delivery  of  the  fee. 
Fm.  Abr.  'Feoffinent,'  F,  a,  pi.  5.  is  to  the 
same  efifect,  that  the  presumption  is  to  he 
made  hy  the  jury. 

LoRB  Denman,  C.  J. — ^With  regard  to 
three  points  that  have  heen  argued,  I  con- 
fess I  have  no  douht.  The  title  of  Jere- 
miah Williams  depended  on  the  feoffinent, 
which,  not  having  in  his  possession,  he 
made  out,  in  proof,  not  hy  the  production 
of  the  feoffment  itself,  hut  after  notice  to 
produce  it  given  to  the  defendant,  in  whose 
posseesicm  the  original  feoffment  was  proved 
to  be,  he  gives  secondary  evidence  of  it. 
This  seccmdiury  evidence  consisted  of  an 
abstract,  which  was  prepared  by  the  party 
who  produced  it,  who  was  employed  as  the 
derk  to  the  vmidor  on  the  occasion  of  the 
sale  from  Houghton  to  the  defendant,  and 
who  stated  the  contents  of  the  feoffisient. 
That  was  receivable,  if  it  was  proved,  that 
the  party  claimed  under  the  feoffment. 
Houghton  was  in  possession  ;  he  sold  the 
premises  to  the  defendant.  It  would  be 
unreasonable  to  say,  that  he  did  not  claim 
under  the  feoffment.  If  it  was  not  neces- 
sary to  prove  the  feoffment  by  reason  that 
the  party  claimed  under  it,  so  neither  was 
it  necessary  to  prove  the  essential  part  of 
the  conveyance  by  feoffment,  livery  of  sei- 
nn ;  because,  where  a  party  claims  under 
an  instrument,  that  dispenses  with  the  ne- 
cessity of  proof  of  all  the  particulars  that 
go  to  make  out  the  validity  of  the  deed. 

Pattbson,  J. — I  am  of  the  same  opinion 
as  to  the  admissibility  of  the  abstract  The 
Dotiee  to  produce  having  been  proved,  the 
first  question  raised  is  as  to  the  abstract 
being  the  best  secondary  evidence.  I  am  not 
prepared  to  say,  that,  if  it  had  been  proved 
that  there  was  a  copy  of  the  feoffment,  the 
lessors  of  the  plaintiff*  would  not  have  been 
boond  to  have  given  notice  to  produce  that 
copy ;  but  I  do  not  mean  to  be  concluded 
by  any  observation  on  that  point.  It  is 
hud  down  in  the  books,  that  the  counterpart 
is  the  next  best  evidence,  and  next  to  that 
s  copy ;  but  here  there  was  no  evidence  of 


any  counterpart  or  copy  ever  having  exist- 
ed. The  other  question  is,  whether  &e  sub- 
scribing witness  to  the  feoffment  should 
not  have  been  called.  That  depends  en- 
tirely on  the  question,  whether  the  defea* 
dant  claimed  under  the  feoffment  or  not. 
If,  upon  notice,  he  had  produced  the  deed, 
it  is  not  contended  that  the  lessor  of  the 
plaintiff*  would  have  been  compelled  to 
call  the  subscribing  witness.  It  being  in 
proof,  then,  that  the  defendant  received 
that  feoffment  at  a  time  when  a  conveyance 
was  made  from  Houghton  to  himself,  it  is  a 
little  too  much  to  say,  that  he  did  not  take 
under  the  feoffment.  If  he  did,  there  was 
no  necessity  to  call  the  subscribing  wit- 
ness. The  same  observation  applies  to 
livery  of  seisin,  for,  as  he  claimed  under 
the  feoffment,  it  was  for  the  jury  to  pre- 
sume livery  of  seisin. 

Williams,  J. — I  am  of  opinion  that  there 
should  be  no  rule  for  a  nonsuit.  We  are 
not  called  on  to  consider  how  far  the  ab- 
stract would  have  been  admissible,  if  a  copy 
had  been  proved  to  have  existed.  There 
was  no  proof  of  the  existence  of  any  such 
copy.  The  necessity  of  proof  of  livery  of 
seisin  and  of  calling  the  attesting  witness 
was  dispensed  with,  as  the  party  really 
claimed  under  the  feoffment.  Can  we  close 
our  eyes  to  the  feet  of  this  feoffment  at  the 
time  of  the  sale  from  Houghton  to  the  de- 
fendant, being  handed  over  for  the  pur- 
poses of  a  title  as  part  of  the  title  ? 

CoLSRiDOB,  J. — I  am  of  the  aame  opi- 
nion. With  respect  to  whether  the  notice 
to  produce  was  in  time,  and  to  the  admis- 
sion of  secondary  evidence,  the  Judge 
i^pears  to  me  to  stand  in  the  place  of  Judge 
and  jury.  He  is  to  determine  the  questions 
on  the  circumstances,  in  the  same  manner  as 
he  is  to  determine  whether  a  sufficient  search 
has  been  made  for  an  original  document  to 
lay  the  foundation  of  secondary  evidence. 
AVhether  this  abstract,  when  produced,  and 
it  appearing  that  there  was  an  attesting 
witness,  made  it  necessary  to  call  that 
witness,  I  thought  depended  upon  the 
inquiry,  whether  it  was  within  die  prin- 
ciple, that  where  a  party  claims  under  a 
deed,  .and  has  notice  to  produce  that  deed, 
and  does  produce  it,  there  is  no  necessity 
for  the  other  party  to  prove  the  execution 
of  that  deed.  I  thought  that  this  case  did 
fall  within  that  principle.   A  person  of  the 
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name  of  Houghton,  who  was  an  attorney, 
being  in  possession  of  the  property,  sold 
it  to  the  defendant ;  the  abstract  given  in 
evidence  was  prepared  at  that  time,  and 
the  original  feoffment  was  handed  over  to 
Wainwright,  who  is  still  in  possession  of 
the  deed.  It  is  not  sufficient  for  counsel 
to  say  that  his  client  does  not  claim  under 
the  deed,  when  it  is  apparent,  from  the 
circumstances,  that  he  must  do  so.  It  is  not 
necessary  to  decide,  if  a  copy  had  been 
proved  to  exist,  whether  that  must  have 
been  produced.  With  respect  to  liv«ry  of 
seisin,  that  stands  upon  the  same  principle 
as  the  calling  of  the  attesting  witness.  It 
was  no  more  necessary  to  prove  livery  than 
it  was  to  call  the  attesting  witness. 

Rule  refused. 

The  Court  granted  a  rule  nisi  for  a  new 
trial  on  another  ground. 


WOODHAM  0.  EDWARDES. 


1836.     \ 
Nov.  21.  J 

Pleading — General  Traverse — What  put 
in  issue. 

To  an  action  of  assumpsit  on  several  bills 
of  exchange^  the  defendant  pleaded^  that^ 
after  the  time  mentioned  for  the  payment 
thereof  elapsed,  the  defendant,  being  then 
resident  in  Scotland,  in  consideration  offor^ 
bearance  bv  creditors  to  sue,  made  a  deed  or 
writing  duly  stamped  and  attested,  according 
to  the  law  of  Scotland,  by  which  he  alienated, 
^c,  all  his  goods  for  the  benefit  of  his  cre^ 
ditors  in  discharge  of  his  debts ;  that  notice 
was  given  to  the  creditors,  of  whom  the  plains 
tiff  was  one;  and  that  the  plaintiff,  by  his 
writing,  signed  by  him,  which  writing  was 
valid  by  the  law  of  Scotland,  did  appoint 
H,  R,ashis  attorney,  S^c,  who  adopted  the 
deed :  that  all  and  singular  the  proceedings 
aforesaid  were  pursuant  to  and  in  confor- 
mity  with  the  law  of  Scotland;  whereby  and 
by  reason  of  the  said  several  premises,  and 
Iw  effect  of  the  aforesaid  law,  he,  the  defen- 
dant, hath  become  absolutely  discharged,  m 
respect  of  his  person,  lands,  goods,  ar^  chat- 
tels,from  the  several  causes  of  action  in  the 
declaration.  The  replication  alleged,  that 
the  defendant  had  not  become,  nor  was  he 
discharged,  J^c,  in  manner  and  form  : — 

Held,  that,  by  this  replicationj  the  law  of 


Scotland  was  traversed,  and  that  it  was  tn- 
cumbent  on  the  defendant  at  the  trial  to 
give  evidence,  in  support  of  the  issue,  of  what 
was  the  law  of  Scotland  in  this  matter,  and 
to  shew  that,  by  that,  the  facts  stated  ope- 
rated  as  a  discharge. 

And  supposing  that  the  allegation  m  the 
plea  that  the  defendant  was  discharged, 
"  according  to  the  law  of  Scotland,**  were 
rejected,  no  sufficient  defence  was  shewn  on 
the  plea  as  a  discharge  by  the  law  of  Eng- 
land. 

Assumpsit  on  several  bills  of  exchange. 

Plea — That,  after  the  accepting  of  the 
said  several  bills  of  exchange,  in  the  said 
first,  second,  third,  fourth,  and  fifth  counts  of 
the  said  declaration  mentioned  respectively, 
and  after  the  time  therein  mentioned  for 
the  payment  thereof  had  elapsed,  to  wit, 
on  &c.,  he,  the  defendant,  being  at  that 
time  resident  in  that  part  of  the  United 
Kinffdom  called  Scotland,  and  subject  to 
the  uws  thereof,  in  consideration  that  cer- 
tain persons  being,  or  supposed  to  be,  cre- 
ditors of  him,  the  defendant,  should  forbear 
to  molest  or  sue  the  defendant  in  respect 
of  any  debt,  monies,  or  claims  before  and 
at  that  time  due  or  supposed  to  be  due 
and  owing  to  them,  or  any  of  them,  from 
him  the  defendant,  had  made  his  certain 
deed  or  writing,  by  which  deed  or  writ- 
ing duly  stamped  and  attested  according 
to  the  law  of  Scotland,  and  shewn  to  the 
Court  here,  he,  the  defendant,  did  alien- 
ate, assign,  dispose,  convey,  and  make 
over,  to  and  in  favour  of  John  Donaldson, 
picture-dealer  in  Edinburgh,  and  to  such 
person  or  persons  as  mignt  thereafter  be 
appointed  by  his  creditors  as  trustees,  to 
and  for  the  use  of  his  creditors  in  the  deed 
mentioned,  and  of  other  creditors  whom 
the  trustee  should  assume  into  the  benefit 
of  the  said  disposition,  all  and  sundry  hit 
moveable  goods,  gear,  household  ftimiture, 
books,  paintings,  wines  and  all  other  li- 
quors, coin,  cattle,  debts  owing  to  him,  and 
other  effects,  and,  in  genersJ,  the  whole 
moveable  estate  presently  appertaining  and 
belonging  to  him,  and  of  whatsoever  nature 
and  denomination,  situate  and  being  within 
the  kingdom  of  Scotland,  together  with  the 
lease  of  the  dwelling-house  at  Clermitson, 
to  and  in  favour  of  the  trustee  and  of  such 
other  person  or  persons  as  might  thereafter 
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be  appointed  by  his  said  creditors  as  trus- 
tees as  aforesaid,  whom  he  did  thereby 
surrogate  and  substitute  in  his  full  right 
and  place  thereof,  in  lieu  of  and  in  full 
satis&ction-  and  discharge  of  all  the  debts, 
monies,  and  claims  due  from  him  or  pay- 
able to  them,  the  said  creditors,  by  him, 
the  said  defendant.  That  notice  of  the  exe- 
cution of  the  said  deed  or  instr(iment  of 
disposition  was  given  to  divers  persons 
being,  or  supposed  to  be,  creditors  of  the 
defendant,  as  well  in  Scotland  as  also  in 
England,  and  among  the  rest  to  the  plain- 
tiff; and  tliat  the  plaintiff,  by  his  writing 
signed  by  him,  and  which  writing  was,  by 
the  law  of  Scotland,  valid  and  effectual  in 
that  behalf,  did  nominate  and  appoint  one 
Henry  Richards  as  the  attorney  of  him, 
the  plaintiff,  in  that  behalf;  and  as  such 
attorney,  authorized  and  empowered  him 
to  concur  in  and  adopt  the  said  deed,  and 
to  receive  the  dividends  which  might  and 
should  become  due  in  respect  of  the  said 
property,  by  virtue  of  the  said  assignment; 
and  that  the  said  Henry  Richards,  by  vir- 
tue and  in  pursuance  of  such  nomination, 
appointment,  and  authority  as  aforesaid, 
did  adopt  the  said  deed  and  the  provisions 
thereof,  for  and  on  behalf  of  the  plaintiff, 
and  did  act  thereon  as  the  authorized  agent 
of  the  plaintiff,  and  was  appointed  one  of 
the  committee  chosen  by  the  creditors  for 
the  management  and  distribution  of  the 
estate  and  effects  of  the  defendant,  and 
attended  meetings  of  the  creditors  under 
the  said  deed,  and  voted  and  acted  as  the 
representative  of  the  plaintiff  in  the  matters 
thereof  in  that  behalf.  That  divers  other 
persons  being  creditors  of  the  said  defen- 
dant, to  wit,  James  McDonald,  Mr.  Smith, 
Alexander  Boyack,  and  others,  in  consider- 
ation of  the  execution  of  such  assignment 
by  the  defendant,  and  the  acceptance  thereof 
by  the  plaintiff  as  aforesaid,  did  agree  to 
accept  the  assignment  of  the  goods  and 
chattels  of  the  said  defendant  as  aforesaid, 
and  did  accept  the  same  in  lieu  of  and  in 
full  satisfaction  of  their  respective  debts 
and  claims.  That  since  the  execution  of  the 
trust  deed  as  aforesaid  by  him,  the  defen- 
dant, and  the  adoption  thereof  by  the  plain- 
tiff, certain  funds,  &c.  have  become  avail- 
able under  Uie  trust-deed,  &c.,  and  that 
the  sum  is  sufficient  to  pay  and  discbarge 


all  the  debts :  and  that  all  and  singular  the 
proceedings  aforesaid  were  pursuant  to 
and  in  conformity  with  the  law  of  Scotland. 
Whereby  and  by  reason  of  the  said  several 
premises,  and  by  effect  of  the  aforesaid 
laws,  he,  the  said  defendant,  hath  become 
absolutely  discharged,  in  respect  of  his 
person,  lands,  goods,  and  chattels,  fVom  the 
several  causes  of  action  in  the  said  decla- 
ration mentioned :  and  this  he  is  ready  to 
verify. 

Replication — That  the  defendant  hath 
not  become,  nor  is  he  discharged,  in  respect 
of  his  person,  lands,  goods,  and  chattels, 
from  the  several  causes  of  action  in  the 
declaration  mentioned,  or  any  of  them,  or 
any  part  thereof,  in  manner  and  form  as  the 
defendant  in  his  plea  hath  above  alleged. 

At  the  trial,  before  Lord  Denman,  C.J., 
a  verdict  was  found  for  the  defendant,  un- 
der his  Lordship's  direction,  with  leave 
reserved  to  move  to  enter  a  verdict  for  the 
plaintiff.  Against  this  rule,  cause  was  now 
shewn  by — 

Erie  and  SetvelL — There  being  a  gene- 
ral allegation  at  the  end  of  the  plea,  that 
the  de^ndant  had  become  discharged,  it 
will  be  said  upon  the  other  side,  that  the 
general  replication  puts  in  issue  every  fact 
which  is  stated  in  the  plea;  but,  if  the 
decision  in  the  Exchequer  be  correct,  that 
the  replication  de  injurid  applies  to  actions 
ex  contractu^  and  is  not  confined  to  those  ex 
delicto^  the  form  of  the  replication  in  this 
case  is  not  sufficient  to  put  in  issue  every 
fact  alleged  in  the  plea.  The  traverse 
drew  the  attention  of  the  defendant  to  what 
was  stated  in  the  plea  to  be  the  effect  of 
the  facts  before  stated,  and  not  to  the  facts 
themselves,  and  it  amounted  to  a  kind  of 
general  demurrer.  The  defendant  at  the 
trial  relied  on  the  admission  by  the  repli- 
cation of  the  facts  stated  in  the  plea ;  and 
the  only  question  he  came  to  try  was  as  to 
the  effect  of  those  admitted  facts,  viz.  the 
inference  to  be  drawn  from  the  law  of 
Scotland,  that  the  defendant  was  thereby 
discharged.  The  plea  offered  a  sufficient 
defence  for  any  portion  of  the  kingdom, 
whether  the  debt  was  contracted  in  Eng- 
land or  Scotland,  or  elsewhere.  Where- 
ever  a  debtor  consents  to  hand  over  all  his 
property  to  trustees  for  the  benefit  of  his 
creditors,  such  a  transfer  is  a  valid  defence 
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to  an  action  brought  by  any  one  of  thd 
creditors  who  assents  to  the  deed — Butler 
V.  Rhodes  (1),  Brady  v.  Sheil  (2).  The 
plea  also  discloses  another  ground  of  de- 
fence, that»  afler  the  composition  deed  was 
entered  into  by  the  defendant  and  by  the 
plaintiff,  other  creditors  came  in  under  it — 
Oughton  V.  Trotter  (3). 

Smirke,  (with  whom  was  Peacock^)  con- 
tr^,  contended,  that  the  replication  was 
a  traverse  of  all  the  allegations  in  the 
plea.  The  plea  states  certain  facts,  and 
concludes  with  stating,  "  that,  by  rea- 
son of  the  several  premises,  and  by  effect 
of  the  aforesaid  laws,  the  defendant  hath 
become  absolutely  discharged,*' &c.  By  tra- 
versing the  virtute  cujtUt  which,  in  this 
case,  involves  a  matter  of  fact  as  well  as 
of  law,  the  discharge  by  the  law  of  Scot- 
land is  put  in  issue,  and  it  was  incumbent 
on  the  defendant  to  shew,  that  the  circum- 
stances were  such  as  to  be  a  parol  discharge 
by  operation  of  the  law  of  Scotland.  But  it 
is  said,  that  what  appears  upon  the  plea  is 
sufficient,  according  to  the  English  law,  to 
operate  as  a  discharge,  and  that,  therefore, 
it  was  unnecessary  to  resort  to  the  allega- 
tion of  its  being  a  discharge  according  to 
the  Scotch  law.  This  is  not  so,  for  if 
the  allegation  of  his  being  discharged, 
according  to  the  Scotch  law,  were  struck 
out  of  the  plea,  there  is  no  sufficient 
discharge  according  to  the  English  law. 
It  ought  to  have  been  made  to  appear  that 
it  was  by  deed,  by  which  deed  the  plaintiff 
was  furnished  vfiiti  a  complete  cause  of  ac- 
tion as  a  substitute  for  that  which  he  lost 
on  the  original  security. 

[LoRB  Denman,  C.  J. — Supposing  you 
are  right,  is  the  plaintiff  entitled  to  a  ver- 
dict ?  It  is  not  a  bad  plea.] 

The  plea  may  be  good  ;  but,  if  the  re- 
plication be  a  traverse  of  the  law  of  Scot- 
land, the  defendant  ought  to  have  given 
evidence  of  that. — [He  was  here  stopped.] 

Lord  Denman,  C.  J.  —  The  replica- 
tion certainly  did  put  the  law  of  Scot- 
land in  issue.  The  traverse  of  his  dis- 
charge from  the  debt  was  a  traverse  of 

(1)  1  Esp.  236. 
(«)  1  Campb.  147. 

(3)  2  N.  &  M.  71;  g.  c.  2  Ucw  J.  R«u.  (if.s.) 
K.B.  185. 


its  being  a  discharge  according  to  the  law 
of  Scotland.  Then  it  is  said,  that  all  re- 
ference to  its  being  a  discharge  by  the  law 
of  Scotland  may  be  struck  out,  and  that 
yet  the  plea  states  a  sufficient  defence  to 
this  action,  according  to  the  law  of  Eng- 
land. That  does  not  appear  to  b€^  the 
case  :  there  is  no  deed  biziding  on  the  de- 
fendant or  upon  the  plaintiff,  and  there  is 
nothing  to  prevent  the  plaintiff  bringing 
his  action  on  these  bills. 

Patteson,  J. — It  is  quite  clear  that,  by 
the  language  of  this  replication,  the  Scotch 
law  is  put  in  issue,  and  the  defendant  was 
bound  to  prove  that  issue ;  and,  on  that 
ground,  I  think,  the  rule  for-  entering  a 
verdict  for  the  defendant  should  be  made 
absolute.  The  Scotch  law  being  matter  o£ 
evidence,  the  defendant  was  bound  to  shew 
that,  by  the  Scotch  law,  the  eircurastancet 
stated  in  the  plea  amounted  to  a  discharge 
of  the  defendant.  But  then,  it  is  said,  you 
may  reject  the  allegation,  '*  according  to  the 
law  of  Scotland,"  and  take  the  plea  as  a 
defence  by  the  law  of  England  :  I  doubt 
much  whetiier  that  could  be  done ;  but,  if 
it  could,  it  is  quite  clear  that  the  circum- 
stances stated  in  the  plea  did  not  amount 
to  a  discharge  by  the  English  law. 

Williams,  J.  and  Colbmdoe,  J.  cor- 
curred. 

Rule  o&folKle. 


1836.     i 
Nov.  J82.  I 


THE  KING  V.  THE.  IMHABITAMTS 
OF  CUBCBERWORTH  AND  C^M* 
BBRWORTH  HALF. 

Highway —  Turnpike  Act — Liability  of 
Parish  to  repair  unfinished  Road. 

Where  trustees  are  authoriaed^  under  am 
act  of  parliament,  to  make  a  Une  of  road^ 
consisting  of  a  mam  line  and  several  branches^ 
it  is  necessary  that  the  whole  undertakings 
main  line  and  branches^  should  be  complete 
before  the  parish  can  be  subject  to  a  UaoiUty 
to  repair, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  21.] 
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183G.       *>  THS  KINO  r.  THE  INHABITANTS 

November.  3  of  crosth waits. 

Highway  —  Indictment  —  Parish  Lia* 
hilHy. 

Indictment  of  a  parish  for  non-repair  of  a 
highway  ;  pleo^  that  the  parish  was  divided 
iiUo  townships,  in  two  of  which  existed  a 
eustcm  for  the-  township  to  repair  all  the 
highways  within  it,  which,  hxUfor  the  custom, 
would  be  repairable  by  the  parish.  Replica^ 
tion  traversing  the  custom.  Proof  tlwt  the 
parish  had  no  surveyor  of  the  highways;  that 
the  townships  had:  that  repairs  had  been  done 
of  the  highways  within  the  township,  under 
the  direction  of  the  township  surveyor ;  but 
on  cross-examination  it  appeared,  that  the 
particular  road  had  been  repaired  by  a  third 
district,  Newlands : — Held,  that  it  ought  to 
have  been  left  to  the  jury  to  say,  what  was 
the  character  of  the  repairs  done  by  New- 
lands,  whether  for  the  parish  or  for  the  town- 
ship, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  18.] 


1836. 


{ 


DOE  d.  STILLWELL  V. 
MBLLISU. 


Copyhold — Steward — Surrender, 

Where  an  officer,  created  by  patent  from 
the  lord  within  a  manor,  (as  for  instance, 
the  clerk  of  the  Castle  of  Farnham,  in  the 
manor  of  Farnham,)  stated  himself  to  be  in 
the  habit  of  taking  surrenders  concurrently 
with  the  steward  of  the  manor  within  that 
part  of  the  manor : — Held,  that  he  must  be 
taken  to  be  for  that  purpose  dejmty  steward, 
and  con^tent  to  take  surrenders  without 
pnof  of  power  given  him  in  his  appointment 
to  do  so. 

This  was  an  action  of  ejectment,  to  re- 
cover copyhold  lands  situate  in  the  manor 
of  Farnham. 

At  the  trial,  before  Lord  Abinger,  C.6., 
St  the  last  Assizes  for  the  county  of  Surrey, 
the  lessor  of  the  plaintiflT  called  a  witness 
to  pove  the  surrender  of  the  copyhold  in 
qaestion.  The  witness  stated,  that  he  was 
the  clerk  of  the  Castle  of  Farnham,  which 
was  parcel  of  the  manor  of  Farnham,  and 
that  his  appointment  to  that  office  was  by 
New  Series,  VI.— K.B. 


patent  from  the  Bishop  of  Winchester,  who 
was  lord  of  the- manor  ;  that  patent,  how- 
ever, gave  him  no  power  in  terms  to  take 
surrenders.  He  also  stated,  that  as  clerk  of 
the  Qastle  of  Farnham,  he  was  in  the  habit, 
concurrently  with  the  steward  of  the  manor, 
of  taking  surrenders  of  copyholds  lying  in 
that  portion  of  it.  It  was  objected,  that  the 
steward  was  the  proper  person  to  prove 
the  surrender,  and  that  the  evidence  of  the 
clerk  of  the  castle  ought  not  to  be  received. 
Lord  Abinger  having  overruled  the  objec- 
tion, a  verdict  was  found  for  the  lessor  of 
the  plaintiff. 

Wordsworth  now  moved  for  a  new  trial, 
on  the  improper  admission  of  this  evidence. 
He  contended,  that  no  second  person  other 
than  the  steward,  could  take  a  surrender 
of  copyholds,  except  by  special  custom ; 
and  those  only  can  take  surrenders  who 
form  a  constituent  part  of  the  customary 
court  of  the  manor.  It  may  be  a  question 
here,  whether,  if  the  custom  were  satisfac- 
torily made  out,  such  a  custom  could  exist; 
and  without  such  evidence,  the  surrender 
could  only  be  to  the  lord,  his  steward,  or 
deputy  steward ;  and  there  can  be  no  con- 
current right  in  any  one  else  with  the  ste- 
ward, to  take  surrenders. 

Lord  Denman,  C.J.— I  do  not  know 
what  ^^constituent  part  of  the  customary 
court  of  a  manor  "  means.  The  office  of 
clerk  of  the  Castle  of  Farnham  appears  ^n 
some  way  connected  with  the  manor,  and 
the  officer  appears  to  have  been  in  the  habit 
of  taking  surrenders  in  that  part  of  the 
manor  as  the  deputy  of  the  steward. 

Patteson,  J. — The  clerk  of  the  Castle 
of  Farnham  appears  to  me  a  kind  of  a 
deputy  steward  for  this  purpose. 

Rule  refused. 


THE    KING  V,  the  TRUSTEES  OV 
THE    NORWICH  AND  WATTON 


ROAD. 


1836.       S 

Nov.  9.  ;[^ 

Turnpike  Act —  Compensation —  Certio* 
rari, 

Wliere  tlie  value  of  several  interests  is  to 
be  assessed  by  the  jury  impanelled  under 
the  8  Geo.  4.  c.  126.  *.  85  (the  Turnpike 
jict),  an  inquisition  finding  one  gross  sum 
only,  is  invalid. 
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'  Alt  inquhttfop  hnr>''ng  been  taken,  and  the 
jury  having  relume.,  their  verdict t — held,  that 
it  wets  not  premature  to  remove  that  inquisi^ 
tion  by  certiorari  before  the  trustees  had 
made  any  order  upon  it, 

Semble — That  tfie  notice  reqmred  to  be 
given  to  the  parties  interested  previous  to  the 
summoning  of  the  jury,  should  appear  in  the 
inquisition. 

The  certiorari  to  remove  proceedings  under 
the  3  Geo,  4.  c.  126.  is  not  taken  away  by 
the  4  Geo,  4.  c.  95, 

By  the  8  Will.  4.  certain  trustees  were 
enabled  to  make  a  new  line  of  road  *'  in, 
upon,  over,  and  along  any  lands,  &c.  de- 
scribed in  a  map  or  plan  and  book  of  refer- 
ence deposited  with  the  clerk  of  the  peace, 
&c.,  and  to  take,  pull  down,  or  remove, 
and  take  and  use  any  dwelling-houses,  &'c. 
mentioned  and  set  forth  in  the  schedule, 
upon  making  satisfaction  for  the  same  to  the 
owners  of  the  said  hereditaments  and  pre- 
mises and  other  persons  interested  therein, 
or  for  the  damage  which  such  owners  or 
other  persons  may  respectively  sustain 
thereby." 

An  inquisition,  purporting  to  be  taken  by 
virtue  of  a  precept  signed  by  three  of  the 
trustees  appointed  by  or  by  virtue  of,  and 
acting  in  execution  of.  an  act  of  S  Will.  4, 
entitled — *  An  Act  for  more  effectually 
repairing  the  road  from  the  city  of  Norwich 
to  the  Windmill  in  the  town  of  Watton,* 
&c. ;  and  8  Geo.  4,  entitled — *  An  Act  to 
amend  the  general  laws  now  in  being  for 
regulating  turnpike  roads,'  before  the  said 
three  trustees,  upon  the  oaths  of,  &c., 
twelve  indiflerent  men  of  the  said  city  and 
county,  qualified  to  serve  on  juries,  who 
being  duly  summoned  and  returned  and 
sworn  to  inquire  into  and  ascertain  and 
assess  the  sum  or  sums  of  money  to  be  paid 
by  the  trustees  acting  in  execution  of  the 
first-mentioned  act,  to  E.  Strickland,  of  &c., 
T.  W.  Rogerson,  of  «rc.,  H.  E.  Blyth,  of 
&c.,  and  T.  T.  Wiseman  and  H.  Gidley,  of 
&c.,  or  some  or  one  of  them  respectively,  as 
the  value,  recompense,  and  satisfaction  of 
and,  for  their  respective  estates,  rights,  in- 
terests, and  property  of  and  in — (certain 
ptemises  described);  and  also  to  inquire 
into  and  ascertain  and  assess  the  sum  ojr 
sums  of  money  to  be  paid  by  the  said  trus- 
tees acting  in  execution  of  the  said  first- 


mentioned  act,  to  any  other  person  or  per- 
sons having  any  estate,  term,  or  interest  in 
the  premises^  as  the  value,  recompense,  and 
satisfaction  for  her  or  their  respective  term, 
estate,  or  interest  therein  ;  and  also  to  de- 
termine all  such  other  matters  and  things 
relating  to  the  premises,  &c. — upon  their 
oaths  find,  that  the  sum  of  85/.  is  the  value, 
recompense,  and  satisfaction  to  be  paid  to 
the  said  E.  S.,  T.  W.  R.,  H.  E.  B.,  T.  T.W., 
and  H.  G.,  of  and  for  their  estates,  rights, 
interests,  and  property  of  and  in  the  said 
plasterer's  shop,  workshed,  stable,  stone- 
mason's shop  and  yards,  according  to  their 
respective  proportions  therein." 

A  rule  had  been  obtained,  calling  on  the 
trustees  to  shew  cause  why  a  certiorari 
should  not  issue  to  remove  into  this  court 
the  above  inquisition  ;  against  this  rule, 
cause  was  now  shewn  by — 

Kelly  and  Palmer, — It  is  objected,  that 
the  inquisition  is  defective,  first,  because  it 
does  not  set  forth  that  notice  of  the  de- 
mand had  been  given  pursuant  to  S  Geo.  4. 
c.  126.  s.  85  ;  and  secondly,  because  it  does 
not  sever  the  different  proportions  of  the 
sum  awarded  to  each  of  the  parties.  But 
there  are  several  answers  to  this  applica- 
tion. First,  the  certiorari  is  taken  away  by 
the  S  Geo.  4.  c.  126.  s.  145  ;  and,  though 
that  statute  was  repealed  by  the  4  Geo.  4. 
c.  95,  yet  section  87  requires,  that  persons 
aggrieved  by  any  proceedings  under  the  5 
Geo.  4,  or  any  local  act,  shall  appeal  to 
the  Quarter  Sessions,  and  enacts,  that  no 
proceeding  under  that  act  shall  be  re- 
moved by  certiorari :  that  must  apply  to 
the  present  case.  Secondly,  the  notice  need 
not  appear  in  the  inquisition ;  the  statute 
does  not  require  that  it  shall  be  stated  in 
it,  and  it  was  not  a  matter  for  the  jury  to 
inquire  into  ;  they  were  only  to  assess  the 
value  of  the  premises  to  be  taken,  and  not 
to  ascertain  the  existence  of  their  own  juris- 
diction. 

[Lord  Denmav,  C.  J. — Are  you  aware 
of  the  case  of  The  Kingly,  Bagshaw{l)l'] 

There,  it  rather  appears,  that  no  notice 
had  been  given  in  point  of  fact. — Thirdly, 
this  is  but  an  interlocutory  proceeding, 
upon  which  the  trustees  will  make  their 
order  for  the  payment  of  the  money,  and 
against  that  order  the  parties  may  appeal 
to  the  Quarter  Sessions. 

(1)  r  Term  Rep.  363. 
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[Lord  Denman,  C.  J. — The  trustees 
must  follow  the  inquisition  in  their  order.] 

[Coleridge,  J. — How  do  you  get  out 
of  the  provision  in  the  3  Geo.  4.  tibat  the 
inquisition  shall  be  final  and  binding  ?] 

Still,  the  trustees  must  draw  up  a  com- 
plete  order, — this  inquisition  will  form  part 
of  it ; — but,  until  they  have  done  so,  the 
parties  have  no  right  to  interfere ;  and  this 
motion  is  consequently  premature.  Lastly, 
it  was  not  necessary  for  the  jury  to  sever 
their  proportions  of  the  value  of  these 
premises ;  it  does  not  appear  that  they  had 
any  means  of  determining  the  respective 
interests  of  the  parties. 

Andrews  and  Austin^  in  support  of  the 
rule. — ^The  certiorari  is  not  taken  away  in 
this  case.  No  question  can  arise  on  the 
5  Geo,  4.  c.  126.  s.  145,  because  that  has 
been  repealed  by  the  4  Geo.  4.  c.  95  ;  and 
that  statute  only  authorizes  an  appeal  to 
the  Quarter  Sessions  where  there  has  been 
some  final  order  and  determination  by  the 
trustees.  This  could  not  form  the  subject 
of  an  appeal,  and  it  cannot  be  said  to  be 
any  proceeding  under  the  4  Geo.  4.  The 
certiorari  was  only  intended  to  be  taken 
away  in  cases  where  there  can  be  an  appeal 
to  the  Sessions.  Then  this  inquisition  is 
not  a  mere  interlocutory  proceeding  ;  it  is 
itself  a  judgment,  and  the  order  of  the 
trustees  is  a  minute  only  of  what  they  are 
to  do.  That  order  is  not  requisite  as  a 
preliminary  step  before  the  certiorari  shall 
issue;  the  trustees  may  make  a  verbal 
order.  Suppose  they  had  ma4e  an  order, 
they  could  not  get  rid  of  the  defect  in  the 
inquisition,  for  it  must  have  followed  the 
findii^  of  the  jury.  Then  the  inquisition 
is  defective  for  not  shewing  that  notice  was 
given,  and  that  the  trustees  were  warrant- 
ed in  issuing  their  precept.  Where  pro- 
ceedings take  place  which  are  to  be  final 
and  conclusive  in  their  result,  the  parties 
should  shew  on  the  face  of  them  that  they 
have  issued  with  due  authority — The  King 
V.  WtUea  (2),  Th^  King  v,  the  Corporation 
of  Liverpool  ^3),  The  King  v.  Shepnard  (4). 
Now,  the  trustees  could  not  issue  their 
pecept  until  thirty  days  afler  notice  had 
been  given  to  the  parties  interested.     It 

(t)  5  N.  &  M.  164 ;  8.  c.  4  Law  J.  Rep.  (n.s.) 
M.a  118. 
(S)  4  Barr.  9f  44. 
(4)3B.&Ald.414. 


ought  to  have  appeared  that  such  notice 
had  issued.  The  King  v.  Bagshaw  is 
precisely  in  point.  Lastly,  the  inquisition 
is  not  final;  the  jury  have  not  assessed  the 
proper  shares  of  each  party  ;  tlierefore,  it 
cannot  be  determined  how  much  is  to  be 
paid  to  each  of  the  parties  interested. 

[Lord  Denman,  C.  J. — Should  it  not 
appear  on  your  part  that  a  separation  of 
the  compensation  is  required  ?  The  objec- 
tion is,  not  that  the  inquisition  is  not  final, 
but  that  it  does  not  properly  award  com- 
pensation to  the  parties  according  to  their 
distinct  shares.] 

They  have  not  awarded  the  compensation 
which  ought  to  be  made  for  the  erection  of 
the  fences,  which,  according  to  The  King 
V.  the  LlandiUo  Commimoners  (5),  must  be 
made  by  the  owner  of  the  adjoining  land. 
Here,  neither  the  compensation  nor  the 
costs  can  be  divided. 

Lord  Denman,  C.  J. — The  first  objec- 
tion is,  that  the  inquisition  does  not  contain 
such  a  notice  as  the  act  requires,  to  enable 
the  trustees  to  summon  the  jury.  It  is  not 
necessary  (o  enter  into  the  question  at 
length,  because  The  King  v.  Bagshaw  is  a 
clear  authority  to  shew  that  the  omission  is 
fatal.  Besides  this,  there  is  also  a  conclu- 
sive objection  to  the  inquisition.  It  ap- 
pears that  there  were  several  parties  with 
separate  interests,  and  the  jury  were  im- 
panelled to  award  compensation  according 
to  their  several  interests.  They  have  found, 
however,  only  one  sum  for  the  whole  of 
them.  But  it  is  questioned  whether  we  can 
entertain  this  argument,  or  whether  the 
certiorari  is  not  taken  away  by  the  4  Geo.  4. 
c.  95.  s.  87,  which  states,  that  "  no  pro- 
ceedings taken  in  pursuance  of  that  act 
shall  be  removed  by  certiorari.**  It  is  con- 
tended, that  those  words  mean,  in  pursuance 
of  that  act  or  of  the  3  Geo.  4.  c.  126,  by 
reference  to  the  former  part  of  the  clause ; 
but  I  do  not  think  that  is  the  true  construc- 
tion, but  that  the  words  are  confined  to 
proceedings  taken  in  pursuance  of  that  act. 
But  even  if  it  were  so,  and  if  it  were  cor- 
rect that  the  certiorari  is  taken  away  where 
there  is  an  appeal,  on  reference  to  the  3 
Geo.  4.  c.  126.  s.  145,  it  will  be  seen  that 
the  appeal  is  there  given  to  any  per&on  who 

(b)  3  Term  Rep.  i3U 
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shall  think  himself  aggrieved,  not  by  any 
act  ofthe  trustees  or  commissioners,  but  of 
the  Justices.  Now,  here,  there  is  no  act  of 
the  Justices  or  the  trustees,  but  of  the  jury. 
Therefore,  no  appeal  is  given,  the  certio- 
rari is  not  taken  away,  and  there  is  a  fatal 
defect  in  the  proceedings. 

Patteson,  J. — With  respect  to  the  ques- 
tion whether  the  certiorari  is  taken  away, 
it  seems  clear  tome  that  the  4  Geo.  4.  c.  95. 
8.  87.  does  not  apply  to  this  proceed- 
ing, which  is  not  a  proceeding,  either  in 
part  or  entirely,  under  that  act.  The  clause 
says,  that  *'  no  proceedings  in  pursuance  of 
this  act  shall  be  removed  ;*'  so  far  the  lan- 
guage ofthe  legislature  is  plain,  and  shews 
that  it  is  not  taken  away.  But  an  argu- 
ment is  raised  on  the  words  in  the  com- 
mencement of  the  section,  which  refer  to 
the  recited  act  and  any  local  act ;  and  it  is 
urged,  that  the  taking  away  of  the  certio- 
rari was  cp-extensiye  with  the  right  of  ap- 
peal. If  that  was  intended,  the  legislature 
have  not  carried  their  intention  into  effect. 
It  seems  to  me,  that  the  better  way  is  to 
abide  by  the  words  ofthe  act,  and  to  say 
that  the  certiorari  is  taken  away  in  pro- 
ceedings under  this  act,  and  the  present  is 
not  a  proceeding  under  this  act.  Then  it 
is  said,  that  the  inquisition  was  not  a  final 
act,  and  that  this  application  was  made  too 
soon.  The  3  Geo.  4.  c.  126.  s.  85.  pro- 
vides that,  after  the  jury  shall  have  assessed 
the  damages,  the  trustees  shall  order  the 
sum  so  assessed  to  be  paid  ;  and  then  it- 
proceeds  to  declare,  that  such  verdict  or 
inquisition,  and  judgment,  order,  and  deter- 
mination thereon,  shall  be  final.  I  think 
the  word  "judgment"  must  be  coupled 
with  *'  order  and  determination,'*  and  not 
with  the  inquisition.  A  verdict  is  not  a 
judgment,  and  the  judgment  had  not  been 
mentioned  before.  Perhaps  the  best  way 
is  to  treat  it  as  having  no  meaning  at  all. 
Then  the  question  is  raised,  whether  the 
order  ofthe  trustees  is  not  necessary  to 
complete  this  proceeding,  so  that  we  can- 
not deal  with  the  inquisition  until  it  is 
completed  by  their  order.  I  think  not. 
The  trustees  are  not  to  exercise  any  juris- 
diction or  discretion  over  the  verdict.  Their 
act  is  merely  ministerial.  It  is  the  inqui- 
sition which  is  binding,  and  to  that  we  may 
look.  There  are  several^  objections  to  it. 
The  one  which  has  been  mentioned  by  my 


Lord,  namely,  that  an  aggregate  sum  is 
awarded  to  ihe  several  parties,  appears  to 
be  clearly  fatal ;  so  that,  whether  the  notice 
should  appear  in  the  inquisition  or  not,  I 
need  not  decide.  I  wish  to  say  nothing 
upon  the  point,  except  that  I  would  not  be 
understood  as  saying,  that  it  is  not  neces- 
sary that  it  should  appear  on  the  proceed- 
ings. 

Williams,  J. — The  only  doubt  I  have 
had  in  the  case  was,  whether  the  applica- 
tion was  not  premature.  No  case  has  been 
cited,  in  which  a  certiorari  has  ever  been 
granted  until  the  judgment  has  been  com- 
plete. But  that  doubt  has  been  removed 
by  the  consideration  that  the  trustees  could 
in  no  respect  depart  from  or  amend  the 
previous  proceeding.  They  are  merely 
ministerial.  Then,  I  think  that  the  inqui- 
sition is  defective.  As  to  the  last  point,  it 
is  not  necessary  to'  give  any  conclusive 
opinion  ;  but  it  appears  to  me,  that  all  that 
is  necessary  to  give  jurisdiction  should  ap- 
pear on  the  proceedings,  because,  unless 
the  notice  had  previously^  been  given,  the 
jury  had  no  right  Jo  inquire  into  the  value 
of  this  property.  As  to  the  certiorari,  1 
agree  in  the  observations  which  have  been 
made  by  my  Brother  Patteson.  The  cer- 
tiorari must  be  clearly  and  distinctly  taken 
away.     It  has  not  been  so  here. 

Coleridge,  J. — ^The  most  important  point 
in  this  case  was,  whether  the  certiorari  had 
been  taken  away.  I  have  always  under-* 
stood  the  law  to  be,  that  express  words 
are  necessary  to  take  it  away.  The  King 
V.  Terrett  (7)  was  a  case  where  an  act  of 
parliament  was  passed  taking  away  the  cer- 
tiorari with  respect  to  proceedings  under  it. 
Another  act  was  subsequently  passed,  in- 
creasing the  powers  given  under  the  former, 
but  not  taking  away  the  certiorari ;  and  it 
was  held,  that  the  Court  of  King's  Bench 
could  not  be  prevented  from  issuing  a  cer- 
tiorari, because  the  clause  in  the  first  act 
was  not  to  be  incorporated  in  the  second. 
How,  then,  does  the  present  case  stand  ? 
The  proceeding  is  clearly  under  the  3 
Geo.  4,  which  contained  a  clause  taking 
away  the  certiorari.  Is  it  re-enacted  in 
the  4  Geo.  4  ?  That  takes  away  the  cer- 
tiorari for  proceedings  under  it.  A  great 
deal  of  argument  has  been  entered  into  as 

^7)  2  Term  Rrp.  765. 
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to  wliether  an  appeal  would  lie  on  tills 
proceeding.  That  only  raises  an  inference 
of  probability .  There  may  be  an  appeal 
and  yet  a  certiorari,  or  no  appeal  and  no 
certiorari.  But  a  probability  will  not  suf- 
fice— it  must  be  taken  away  by  express 
words.  Assuming,  then,  that  it  is  not  taken 
away,  does  it  lie  in  the  present  stage  of  the 
proceedings?  Now,  whenever  the  defect 
is  such  a  one  as  can  never  be  remedied  by 
any  ulterior  proceedings,  the  parties  who 
arc  interested  therein  have  a  right  to  come 
to  this  Court.  It  is  not  to  be  taken  that 
persons  are  averse  to  part  with  their  land ; 
they  may  be  anxious  to  receive  the  com- 
pensation, and  will  be  desirous  of  seeing 
that  all  has  been  done  rightly  and  securely, 
and  are  justified  in  coming  to  this  Court  to 
have  the  proceedings  corrected.  The  main 
question  then  is,  is  this  such  a  defect  as 
must  remain  to  the  end  ?  It  is  clear  that  it 
is.  All  that  the  trustees  can  do  is  to  make 
an  order  in  accordance  with  the  inquisition 
for  payment  of  the  money.  Is  this  objec- 
tion then  valid  ?  The  jury  were  impanelled 
to  assess  the  value  of  several  interests  ; 
they  have  assessed  it  in  one  sum,  and  have 
left  it  to  the  parties  to  settle  their  respec- 
tive shares.  The  argument  in  support  of 
the  inquisition  would  go  to  this,  that,  if 
there  were  a  reversioner  and  persons  hav- 
ing present  interests,  the  jury  might  award 
a  gross  sum  for  the  whole,  and  leave  the 
reversioner  and  the  parties  having  the  pre- 
sent interests  to  settle  among  themselves 
the  proper  amount  to  be  paid  to  each. 
Rule  absolute. 


1836.        y      LORD  BOLTON  t.  TAMLYN. 

Parol  Demise — Statute  of  Frauds. 

Where  there  is  a  tenancy  from  year  to 
fear,  created  by  a  parol  demise,  valid  by 
the  ind  section  of  the  Statute  of  Frauds,  any 
terms  and  stipulations  may  be  added  by  parol 
to  that  demise. 

But  where  those  terms  were  contained  in 
a  written  document,  not  signed  by  the  parties, 
hut  were  read  over  to  the  tenant  at  the  time 
^hen  the  demise  was  made, — semble,  that 
though  such  memorandum  could  not  be  read 
a<  the  trial,  it  might  be  referred  to  by  the 
^iiiuts  who  prepared  it,  and  was  present  at 


the  making  of  the  actual  demise,  to  refresh 
his  memory. 

This  was  a  special  action  of  assumpsit 
against  the  executors  of  a  deceased  tenant, 
for  the  breach  of  the  terms  of  a  parol  lease. 

At  the  trial,  before  Parke,  B.,  at  the 
Spring  Assizes  1835,  for  the  county  of 
York,  it  appeared  that  the  defendants 
were  executors  of  the  lessee  ;  that  in  the 
month  of  December  1819,  the  testa- 
tor's father  was  tenant  of  the  premises 
until  the  following  Lady-day^  The  plain- 
tiff's attorney,  at  a  meeting  in  the  month  of 
December  1819,  proposed  to  let  the  plain- 
tiff's farm,  and  read  from  a  printed  paper 
the  terms  of  letting.  The  testator  was 
present,  and  assented  to  those  terms, 
agreeing  that  he  should  succeed  his  father 
at  Lady-day  ;  but  no  writing  was  signed. 
He  did  then  enter  upon  the  land,  and  con- 
tinued tenant  until  his  death ;  since  which, 
the  defendants,  his  executors,  had  occupied 
and  paid  rent.  At  the  top  of  the  printed 
paper  of  terms,  was  contained  a  memoran- 
dum, not  signed  by  either  party,  but  by  the 
clerk'  of  the  plaintiff's  steward  or  agent. 
That  memorandum  contained  the  following 
terms : — "  A.  B.,  as  agent  to  the  plaintiff, 
agreed  to  let,  and  C.  D.  agreed  to  take, 
&c.,  (going  on  to  state  the  terms,  the  rent, 
and  when  payable,)  for  one  year  certain, 
and  so  from  year  to  year,  until  a  due  notice 
to  quit,  and  that  from  the  Lady-day  next 
following." 

A  verdict  was  found  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  for 
a  nonsuit. 

A  rule  had  accordingly  been  obtained, 
calling  on  the  plaintiff  to  shew  cause  why 
a  nonsuit  should  not  be  entered ;  against 
which,  cause  was  now  shewn  by — 

Alexander  and  Addison. — The  objection 
made  at  the  trial  was,  that  if  the  instrument 
given  in  evidence  amounte4  to  a  demise, 
it  ought  to  have  been  in  writing,  signed  by 
the  parties,  within  the  first  section  of  the 
Statute  of  Frauds.  That  if  an  agreement 
only,  then  that,  as  it  was  not  to  be  per- 
formed within  the  year,  it  was  inadmissible 
for  want  of  such  signature,  by  the  4th  section. 
The  learned  Judge  thought  that  it  was  a 
mere  condition  annexed  to  a  demise  within 
the  statute  ;  and  that  if  this  was  not  within 
the  1st  section,  it  was  within  the  protection 
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of  the  2nd.  It  was  said,  that  the  terra  was  not 
to  commence  immediately ;  that,  therefore, 
it  was  not  a  lease,  but  an  agreement  for  a 
lease,  not  to  take  effect  within  the  year,  and 
was  within  the  4th  section — Ryly  v.  Hicks 
( 1 ).  In  Inman  v.  Stamp  (2),  and  Dampier  v. 
Jones  (3),  the  instruments  were  considered 
as  amounting  to  agreements  only ;  but  a 
lease,  although  to  commence  in  future,  may 
pass  a  present  interest — 1  W.  Sound.  250* 
Then  was  this  an  agreement  for  a  lease 
within  the  4th  section  ?  It  will  be  said  that 
it  was — that  it  was  an  agreement  made  in 
December,  for  a  tenancy,  to  commence  for 
a  year  from  Lady- day  ensuing,  and,  there- 
fore,  not  to  be  performed  within  a  year  of 
the  date.  Bracegirdley.  Heald{^)  was  cited 
when  this  rule  was  moved.  That  was  a  con- 
tract of  hiring  and  service,  clearly  not  to  be 
performed  within  a  year.  Here  was  a  lease, 
a  present  demise.  The  memorandum  was 
not  an  agreement,  it  was  not  signed  by 
either  party  or  any  person  on  their  behalf. 
The  agreement  to  become  tenant  was  com- 
plete when  Lord  Bolton's  agent  said,  *^  Do 
you  take  these  lands  on  those  conditions?" 
and  the  tenant  replied,  **  I  do."  The  lan- 
guage used  by  Patteson,  J.,  in  The  King 
V.  St.  Martin* Si  Leicester  {6\  applies  to 
the  present  case.  The  instrument  itself 
could  not  be  enforced  against  any  one — 
The  King  v.  the  Inhabitants  of  Wrangle  (6). 
The  party  entered  under  such  agreement ; 
he  occupied  and  paid  rent ;  and  will  it  be 
said  that  it  was  not  a  tenancy  on  those 
terms  contained  in  the  memorandum,  but 
that  the  party  became  tenant  independent 
of  all  those  conditions,  subjecting  himself 
only  to  the  general  terms  of  a  tenant  from 
year  to  year? 

Cresswell  and  Wightmans  contra. — If  a 
landlord,  when  he  creates  a  tenancy  from 
year  to  year,  wish  to  avail  himself  of  terms 
of  tenancy,  inconsistent  with  the  terms 
under  which  ^  tenant  from  year  to  year 
holds,  it  is  necessary  that  he.  should  have 
an  agreement  with  his  tenant  for  that  pur- 

(1)  1  Stra.  651  ;  s.  o.  Selw.  N.P.  821. 
(?)  1  Stark.  N.P.C.  12. 

(3)  Cro.  J«c.S9l. 

(4)  1  B.  U  Aid.  7ti. 

(5)  «  Ad.&ElI.  «10;  •.  c.  4LBwJ.Rep.(N.s.) 
M.C.  «5. 

(6)  4  Nev.  &  Mau.  S75 ;  a.  c.  4  Law  J.  Rep. 
(N.8.)  M.C.  43. 


pose,  by  the  provisions  of  the  4th  secttoo- 
of  the  statute. 

[Patteson,  J. — Do  you  mean  to  say 
that  a  party  cannot  demise  by  parol,  with 
special  terms  annexed  to  that  demise  ?] 

I'he  2nd  clause  may  be  sufficient  to  give 
validity  to  the  tenancy,  and  to  all  the  con- 
sequences arising  out  of  that ;  but,  if  special 
terms  are  introduced,  which  are  inconsis- 
tent with  a  tenancy  for  two  years,  there 
must  be  an  agreement  in  writing,  signed 
by  the  parties,  specifying  what  those  terms 
are  ;  and  there  is  no  exception  in  the  4th 
clause,  in  favour  of  a  lease  which  is  not 
to  take  effect  within  a  year.  There  is  the 
aut)iority  in  Strange  certainly,  that  such  a 
demise  as  this  is  within  the  protection  of 
the  2nd  clause.  It  is  no  answer  to  the 
objection,  that  the  party  has  for  a  number 
of  years  complied  with  the  terms — Boydell 
V.  Drummond {7).  What  is  this  but  an 
agreement  not  to  be  performed  within  the 
year  ?  for  the  statute  contemplates  a  com- 
plete performance  of  the  agreement  within 
the  year,  and  Bracegirdle  v.  Heald  is  in 
point. 

[CoLEEiDOE,  J. — Suppose  Only  this  an- 
nexation of  a  term,  that  the  rent  should  be 
payable  quarterly,  could  you  not  give  evi- 
dence of  that  ?] 

Not  unless,  by  the  custom  of  the  country, 
on  a  holding  from  year  to  year  rent  was 
payable  quarterly. 

[Patteson,  J. — Your  argument  would 
go  to  this — that  there  could  be  no  reserva- 
tion of  rent  in  a  parol  lease  from  year  to 
year,  but  the  landlord  must  have  reliance 
on  the  quantum  meruit,^ 

Cur.  adv.  vuU, 

This  case  was  argued  on  the  19th  of 
November,  and  now,  November  25,  the 
judgment  of  the  Court  was  delivered  by — 

Lord  Den  man,  C.  J.  —  [who,  having 
shortly  stated  the  facts  of  the  case,  pro- 
ceeded]— It  was  contended  on  the  behalf 
of  the  plaintiff,  that  the  testator  became 
tenant  at  all  events  at  his  entry  at  Lady- 
day  1 820,  if  not  before ;  and  that  the  me- 
morandum might  properly  be  adverted  to» 
for  the  purpose  of  shewing  the  terms  of 
the  tenancy,  although  not  to  shew  any  agree- 
ment to  become  tenant.  On  the  other  hand, 

(7)  1 1  East,  152. 
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it  was  contended,  that  that  was  the  agree- 
ment; that  it  was  not  to  be  performed  within 
the  year,  and  so  required  to  be  in  writing 
by  the  4th  section  of  the  Statute  of  Frauds ; 
and,  although  a  tenancy  from  year  to  year 
might  have  been  created,  yet,  that  the  terms 
of  it  could  be  only  such  as  result  by  law 
from  the  mere  relation  of  landlord  and 
tenant,  there  being  no  writing  to  satisfy 
the  statute.  Now  assuming  that  what 
passed  in  the  month  of  December  did  not 
amount  to  a  demise,  (for  which,  see  Inman 
T.  Stamp,  and  Dampier  v.  Jonest)  and  that 
whilst  it  remained  an  executory  agreement, 
the  performance  of  it  could  not  be  enforced, 
yet,  it  by  no  means  follows,  that  when  the 
actual  demise  by  parol  took  place,  which 
was  valid  under  the  2nd  section  of  the  statute, 
and  the  tenancy  was  actually  created  by 
entry  and  payment  of  rent,  that  the  terms 
of  that  tenancy  might  not  be  proved  by 
parol.  Leases,  not  exceeding  three  years, 
have  always  been  considered  as  excepted 
by  the  2nd  section  from  the  operation  of  the 
4th;  and  it  seems  absurd  to  say  that  a  parol 
lease  shall  be  good,  and  yet  that  it  cannot 
contain  any  special  stipulation  or  agreement. 
No  authority  is,  or  can  be  cited,  to  shew 
that  it  may  not ;  on  the  contrary,  it  has 
always  been  assumed,  that  the  parol  lease 
meant  by  the  2nd  section,  may  be  as  special 
in  its  terms  as  a  written  one,  and  we  are  of 
opinion  that  the  law  is  so.  But  it  is  contend- 
ed, that  in  this  view  of  the  case  the  memo- 
randum could  only  be  used  to  refresh  the 
memory  of  the  witness,  and,  perhaps,  in 
strictness,  that  may  be  the  case ;  we  cannot, 
however,  find  that  it  was  used  substantially 
in  any  other  manner  on  the  present  occa- 
sion. Certainly,  it  was  not  treated  as  being 
in  itself  a  binding  instrument,  and  whether, 
in  fact,  it  was  read  by  the  officer  of  the 
court,  or  by  the  witness,  is  immaterial,  no 
objection  on  that  ground  having  been  taken 
at  the  trial.  We  are,  therefore,  of  opinion, 
that  the  verdict  was  right,  and  that  the 
rule  to  enter  a  nonsuit  must  be  discharged. 
Rule  discharged. 


FARRT  V.  DEERE. 


1836.     \ 
Nov.  8.  / 

Stamp — Lease. 

A  lease  in  1824,c2emMti}£f  certain  premises 
ot  a  yearly  rent  of20L,  and  also  certain  other 


fields,  from  a  subsequent  period,  at  the  rents 
then  paid  by  the  tenants  who  then  actually 
occupied  them,  held  sufficiently  stamped  with 
a  3/.  ad  valorem  stamp,  and  not  to  require  an 
additional  stamp  of  XL  1 5s.  in  respect  of 
those  fields* 

Assumpsit  for  use  and  occupation. 

Plea — Non  assumpsit. 

At  the  trial,  before  Littledale,  J.,  at  the 
last  Berkshire  Assizes,  it  appeared,  that 
the  action  was  brought  to  recover  a  balance 
of  rent  due  from  the  defendant  to' the  plain- 
tiff, for  premises  occupied  by  him  under 
the  following  agreement,  dated  March  19, 
1824,  and  signed  by  both. 

"  Mrs.  P.  agrees  to  let  to  Mr.  J.  R.  D., 
Donnington  Priory,  with  Sic,  from  the  25th 
of  March  instant,  for  the  temr  of  fourteen 
years,  at  the  rent  of  200/.  for  the  first  ten 
years,  and  210/.  for  the  remainder  of  the 
term,  to  be  paid  half-yearly.  Mr.  D.  to 
pay  tenant's  taxes — Mr.  D.  to  have  a  lease 
for  fourteen  or  twenty-one  years,  at  Mrs. 
P.*s  option.  Mrs.  P.  also  agrees  to  let  to 
Mr.  D.  the  two  fields  occupied  now  by  Mr. 
S.  and  Mr.  H.,  from  Michaelmas  next,  being 
the  end  of  their  current  year  therein,  at  the 
same  rent  as  she  actually  receives  of  them, 
for  the  same  term  as  Mrs.  P.  agrees  to  let 
him  have  the  house  and  premises  before  men- 
tioned." The  defendant  occupied  the  house 
and  premises,  and  also  these  two  fields, 
which  had  been  let,  one  at  10/.,  and  the 
other  at  12/.,  annually.  The  agreement 
bore  a  single  Si.  ad  valorem  stamp.  At  the 
trial,  it  was  objected,  that  the  stamp  was 
insufficient ;  but  the  learned  Judge  reserved 
the  point,  and  the  plaintiff*  recovered  a  ver- 
dict.. 

Ludlow,  Serj.,  on  a  former  day,  moved 
to  enter  a  nonsuit  on  this  objection.  This 
agreement  ought  to  have  had  a  stamp 
of  1/.  1 5s.  upon  it,  in  addition  to  the  31. 
ad  valorem  stamp  actually  iviposed.  The 
55  Geo.  3.  184.  sched.  provides  for  three 
description  of  leases.  The  first  is,  where 
lands  are  let  at  a  yearly  rent  without  a  fine, 
and  there  a  stamp  is  imposed  according  to 
the  amount  of  the  rent.  The  second  i^, 
where  a  fine  is  taken,  and  also  a  yearly 
rent  of  the  amount  of  20/.  or  upwards, 
and  there  an  ad  valorem  stamp  is  taken. 
The  third  is,  a  lease  of  any  kind  not  other- 
wise charged,  and  on  that  a  stamp  of  1  /.  1 5s. 
is  imposed.     The  ad  valorem  stamp  is  im«- 
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posed  according  to  the  consideration  and 
rent  apparent  on  the  instrument — Robinson 
V.  MacdanneU{\);  and  as  no  rent  is  stated 
for  the  occupation  of  the  two  fields,  no  ad 
valoremduty  could  have  been  imposed ;  and 
as  the  agreement  for  the  letting  of  those 
fields  must  have  some  stamp,  it  can  only 
be  that  of  a  lease  not  otherwise  charged. 
If  the  action  had  been  brought  for  the  rent 
of  the  two  fields,  on  a  paper  referring  in 
this  manner  to  the  terms  of  the  tenancy, 
that  paper  must  have  been  stamped,  and 
could  only  have  been  stamped  with  a  stamp 
of  1/.  15*.  He  cited  Turner  v.  Power  (2). 
Cur.  ado.  vult. 
Afterwards,  on  this  day, — 

Lord  Denman,  C.J.  said — ^We  have  no 
doubt  at  all,  that  the  lease  is  properly 
stamped,  and  that  it  does  not  fall  within 
the  class  not  otherwise  charged  in  the  sche- 
dule. 

Rule  refused  {9). 


MARTIN  0.  STRONO. 


1836.     7 
Nov.  8.    3 

Slander — Privileged  Communication, 

The  communications  between  the  members 
of  a  charitable  institution,  respecting  the 
conduct  of  their  officers^  are  not  privileged. 

Slander  by  the  plaintiff,  who  was  an  as- 
sistant to  a  surgeon,  at  Pains  wick,  in  Glou- 
cestershire, for  words  imputing  indecency 
in  the  plaintiff's  conduct  towards  the  pa- 
tients of  a  lying-in  hospital  in  that  place. 

At  the  trial,  before  Littledale,  J.,  at  the 
last  Gloucestershire  Assizes,  it  appeared 
in  evidence,  that  there  was  a  lying-in  hos- 
pital at  Painswick,  and  the  plaintiff  was  the 
assistant  to  the  surgeon  who  attended  it. 
The  defendant  was  the  vicar  of  Painswick, 
and  his  wife  was  one  of  the  subscribers. 
A  meeting  of  the  subscribers  had  been 
called,  on  some  other  matter,  at  which  the 
defendant  presided,  and,  during  the  time 
that  the  subscribers  were  in  the  room, 
made  some  observation  upon  the  plaintiflTs 

(1.)  5  Man.  &  Selw.  f  98. 

(t)  7  B.  &  C.  6*3;  •.  c  as  Turner  ».  Ford,  6 
Law  J.  Rep.  K.B.  \i*i, 

(S )  See  Blount  v.  Pearman,  1  Sing.  N.C.  408,  s.  c. 
4  Law  J.  Rep.  (n.8.)  C.F.  149 ;  and  Cotter  ».  Cow- 
ling, 7  Bing.  466. 


conduct.  One  of  the  ladies  insisted,  as  a 
member  of  the  society,  to  know  what  the 
defendant  had  to  complain  of,  and  the  de- 
fendant without  stating  expressly  what  it 
was,  intimated  that  he  had  been  guilty  of 
gross  misconduct  towards  the  patients. 
Some  doubt  was  raised  upon  the  evidence, 
whether  the  defendant  had  left  the  chair  or 
not  at  the  time  he  spoke  the  words ;  and  the 
counsel  for  the  defendant  claimed  a  verdict, 
on  the  ground,  that  the  communication  was 
pjrivileged.  The  learned  Judge  lefl  the 
case  to  the  jury,  who  found  a  verdict  for 
the  plaintiff. 

On  a  former  day, — 

Sir  W.  fV,  Follett  moved  for  a  new  trial, 
alleging,  that  the  learned  Judge  had  left  it 
to  the  jury  to  say,  whether  the  defendant 
had  made  the  communication  to  the  witness 
before  he  had  left  the  chair,  and  in  his  ca- 
pacity of  chairman  ;  because,  if  so,  it  was 
a  privileged  communication,  but  not  so  if  it 
were  made  afterwards.  Now,  that  was  a 
m,isdirection.  There  was  no  evidence  of 
express  malice,  and  if  this  communication 
were  made  at  a  meeting  of  the  subscribers, 
it  was  privileged,  whether  the  chairman 
had  left  the  chair  or  not.  He  was  justified 
in  communicating  to  another  member  of 
the  society  his  opinion  of  the  plaintiff's 
conduct —  JVrtght  v.  Woodgate  ( 1 ),  Bromage 
V.  Prosser  (2;,  and  Macdougal  v.  Claric(ge 
(3). 

Cur,  adv.  vult. 

Lord  Dbnuan,  C.  J. — We  have  ascer- 
tained from  my  Brother  Littledale  that  he 
lefl  it  to  the  jury  to  say,  supposing  the 
communication  to  be  privileged  at  all,  whe- 
ther it  took  place  as  part  of  the  proceed- 
ings of  the  meeting;  and  then  urged  in 
favour  of  the  plaintiff,  to  consider  whether 
it  was  made  after  the  defendant  had  left 
the  chair :  that  is  not  the  manner  in  which 
it  was  supposed  to  have  been  lefl.  But  it 
is  also  urged,  that  the  defendant  was  pri- 
vileged in  making  this  communication  to  a 
person  who  was  a  member  of  the  same  in- 
stitution. We  cannot  assent  to  that  propo- 
sition, and  can  find  no  case  that  supports  it. 
Rule  refused. 

(1)  t  C.  M.  &  R.  •i7f . 
•  (t)  4  B.  &  C.  f 47;  a.  o.  3  Law  J.  Rep.  K.B.  t03. 
{^3)  1  Campb.  f67. 
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THE  Kmot^.THYCHttRORWAlC' 

fiiEiis  jikh  oTEftsflERs  o^  tak 

POOR  or  £l>£.A6fOM. 


Poor-rate — Mandamus. 

Wk^6  (Mt  sei  of  parish  tffieets  tefiised  id 
totuetU  i0  a  poo/t^raU  drawn  up  in  the  usual 
fifrm  by  ike  other  set^  mleSs  the  latter  de^ 
setibedthe  htaHty  of  c^tdili  property  theretUi 
soas  t&  operate  as  an  admission  against  thi 
mterest  of  one  of  the  latter^  the  Court  grant-* 
ed  a  mandamus  to  compel  them  to  inake  a  rate, 
smd  made  it  absolute  in  the  Jit st  instance. 

[For  the  report  of  the  above  case,  iee 
6  Law  J.  Rep.  (w.a.)  M.C.  p.  S6.] 


CANE  r.  CHAPMAN. 


1856.       > 

Nov.  U.  > 

Statute,  Construction  of —  Annuity  — 
Pleading — Form  of  Actum. 

Commissioners  for  lighting  and  paving  a 
Umn,  jvse  of  whom  constituted  a  quorum, 
were  empowered  by  a  local  aet  to  raise  money 
and  io  grant  Mmuiiies,  in  satisfaction  thereof 
to  he  eharged  on  fates  to  he  levied  by  author 
rity  of  the  act.  Five  eommissioners,  in  con^ 
miratien  of  an  advance  of  money,  by  virtue 
ttfihs  SKt  of  parliament^  granted  an  annuity 
tohepaidottt  of  the  rates,  which  fell  into 
amor.  The  aet  provided^  that  iti  any  aetiori 
brought  conetrning  anything  done  impursu" 
once  of  the  aet,  the  commissiotiers  might  be 
smd  in  the  name  of  their  derk: — HM,  firsts 
that  as  the  eontmissioners  were  not  permmaUy 
nermdimdmaUy  Hable  on  this  grant,  they  were 
fesponMle  for  a  breach  of  a  publk  duty  m 
not  psn^ng  the  annuity  out  of  the  rates,  and, 
Aerefore,  wete  fighUy  sued  m  tAe  name  cf 
the  elerh:  secomtiy,  that  an  action  on  the 
case  was  a  proper  form  of  action :  and 
thirSyj  that  sueh  an  aetkm  was  concerning 
a  ihmg  done  in  parsuance  of  the  aet  tfpar" 
Hawient,  witlnn  me  meaning  of  the  clause. 

To  a  decbstatkm  alleging  the  edvanee  of 
the  money,  the  grant  of  the  annuity,  the 
drrear,  tkt  retainer  of  fmis  out  (f  the  ratiii 
by  the  commissioners,  thehr  duty  to  pay  the 
arrears,  and  their  neglect  to  perform  this 
duty,  the  defendant  pleaded  that  it  Was  not 
their  duty  to  pay  the  afrear  c^^Held,  on 
special  demurrer,  thai  the  ptea  was  6ad,  as 
^raoermg  lihat  was  only  am  inference  of  law. 
Ntw  Slim,  VL— K.B. 


Citee  against  the  derendant,  clerk  to  the 
commissioners  for  paving  and  lighting  the 
town  of  Harwich.  The  declaration  stated, 
that  after  the  passing  of  the  local  act,  th^ 
plaiTHiflr  advanced  to  Che  commissioners,  on 
mortgage,  the  sum  of  1,850/.,  for  the  pur- 
chase of  an  annuity  on  his  own  life ;  and 
thereupon  by  a  grant  then  made,  according 
to  the  form  of  the  statute,  five  of  the  cotn- 
vnissioners  appointed  in  pursuance  of  fhe 
■aid  act,  did,  by  virtue  of  the  said  act,  at 
a  meeting  held  pursuant  thereto,  grant  to 
the  pfaintiffan  annuity  of  140/.,  out  of  the 
rates  granted  and  io  arise  by  virtue  of  the 
said  act,  payable  quarterly,  the  first  pay-' 
ttient  to  be  made  on  the  Ist  of  March  then 
next  ensuing:  that  a  quarterly- payment 
^f^etwards  became  due,  and  before  it  he* 
came  due,  the  comtnissionei^shad  received^ 
and  then  retained  in  theif  hands^  Out  of  the 
fates,  sufficient  funfds  to  satisfy  the  said 
quarterly  payment.  Averment  of  request! 
to  pay^  and  that  thereupon  it  became  the? 
duty  of  the  commissioners  to  pay  tlSe  said 
quarterly  payment,  or  caufse  the  same  to 
be  paid  to  the  plaintifT.  Breach,  non^pay-* 
ment  thereof. 

P/fa— That  it  watl  not  the  duty  of  {titf 
commisisioners  to  pay,  or  eauae  to'  be  paid, 
the  said  qucnrterly  paynrent,  modo  etformd. 

Special  demurrer  to  ^t  plea,  ahd  jbin^ 
del?  in  demurrer. 

Creiswcll,  in  support  of  the  demnrfer. — 
This  plea  ia  bad,  either  ori  the  ground  of 
duplicity  and  multifkriousness,  as  putting 
in  issue  all  the  facts  alleged  in  the  declar 
ration,  or  because  it  traverses  what  is 
merely  an  inference  of  law  arising  oat  of 
those  facts. 

[Lord  Denmak,  C.J. — You  need  not 
trouble  yourself  on  that  point.] 

Then  it  will  be  contended,  that  the  de- 
claration is  bad  ;  and  the  filrst  objection  is 
to  the  form  of  the  action.  It  will  be  said 
that  case  is  not  the  proper  fbrm.  It  is 
submitted  that  it  is.  It  was  the  duiy  of 
the  commisnioners  to  pay  this  annuity. 
The  act  directs  that  they  «Aa//  pay  the  an- 
nuity out  of  the  rates,  and  it  is  averred 
that  they  have  money  in  their  hands  from 
the  rates.  It  is  a  principle  of  law,  that 
upon  every  breach  of  duty,  the  result  of 
which  is  a  private  injury  to  any  ii^ividual, 
an  action  on  ^e  case  ntey  bel  maintained — 
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Sutton  V.  Johnson  (1),  and  Henley  ▼.  the 
Mayor  of  Lyme  (2). 

[Lord  Denman,  C.J. — ^There  was  no 
breach  of  contract  alleged  in  those  cases. 
What  is  to  be  understock  by  the  gran/  stated 
in  the  declaration  ?] 

It  is  only  the  mode  by  which  the  annuity 
was  conveyed.  There  are  also  other  au- 
thorities— Com,  Dig,  *  Action  on  the  Case 
for  Negligence/  (A  1,)  1  Roll.  Ahr,  93, 
Keighley's  c(ue{3\  Schinotti  v.  Bunsted{4)f 
and  Lacon  v.  Hooper (5), 

[Coleridge,  J. — Might  not  a  mandamus 
be  applied  for  to  compel  the  commissioners 
to  raise  the  money  and  pay  the  annuity  ?] 

That  would  be  the  proper  remedy  to 
compel  tl^em  to  raise  the  money  ;  but  here 
the  complaint  is,  that  they  have  not  paid 
the  annuity  out  of  money  already  raised. 
Sprosly  V.  Evans  (6),  and  Steinson  v. 
Heath  (7),  also  support  this  part  of  the 
plaintifTs  case.  The  second  objection  is, 
that  the  clerk  is  not  the  proper  party  to  be 
sued,  but  that  the  action  ought  to  have 
been  brought  against  the  commissioners 
who  executed  the  grant.  But  the  body  of 
the  commissioners  are  liable  for  every  thing 
done  by  virtue  of  or  in  pursuance  of  the 
act,  and  where  they  are  liable  they  may  be 
sued  in  the  name  of  their  clerk.  The  an- 
nuity was  granted  by  virtue  of  and  in  pur- 
suance of  the  act,  for  it  is  provided  that  any 
6ve  of  the  commissioners  may  do  any  act, 
and  may  borrow  money  for  the  purposes . 
of  the  act,  upon  the  x!redit  of  the  rates, 
and,  thereffire,  the  action  is  rightly  brought 
against  their  clerk. 

Ogle,  contra. — The  plea  is  not  bad*  it  is 
t  traverse  of  what  is  a  mixed  question  of 
fact  and  law,  namely,  the  actual  liability 
of  the  commissioners  to  pay  this  annuity, 
and  thus  give  the  plaintilla  priority  over 
other  creditors.  Such  a  traverse  is  lawful 
(8) ;  and  as  to  the  p)ea  being  multifarious, 
all  the  facts  alleged  in  tlie  declaration  make 
up  but  one  proposition,  namely,  the  liability 
of  the  commissioners.  But  the  declaration 
is  itself  defective.    First,  this  action  is  not 

(1)1  Terra  Rep.  509. 
(«)  S  B.  &  Ad.  77. 

(5)  10  Co.  Rep.  159. 
(4)  6  Term  Rep.  646. 
{3>  Ibid.  tt4. 

(6)  1  Roll.  Abr.  103. 

(7)  9  Lev.  400. 

(6)  Com.  Dig. '  Pleader/  <G,  5.) 


sustainable  against  the  commissioners. 
They  are  not  personally  liable.  It  was 
intended  that  the  rates,  and  the  rates  only, 
should  be  the  security  for  the  payment  of 
the  annuity ;  and  that  is  manifested  in  the 
clauses  of  the  act  (9),  which  authorize  the 
commissioners  to  grant  the  annuities  and 
to  mortgage  the  rates.  In  Horseley  v.  BeU 
(10),  commissioners  were  held  personally 
responsible,  because  they  had,  in  fact,  in- 
curred a  personal  liability.  So  in  Eaton 
V.  Bell{\\). 

[Lord  Denman,  C.J. — It  must  be  taken 
there  that  the  money  had  been  raised  on 
the  credit  of  the  rates.] 

Here  the  grant  itself  shews  that  the  cre- 
dit was  given  to  the  rates.  That  being  the 
case,  the  proper  remedy  would  have  been 
eitlier  a  mandamus  to  the  commissioners 
to  raise  the  rate  and  pay  the  money,  or  an 
action  of  covenant  or  assumpsit  on  the 
grant  against  the  five  commissioners  who 
signed  it.  But  secondly,  assuming  that  some 
action  may  be  maintained,  there  are  two 
objections  to  the  present  declaration.  First, 
in  point  of  form,  case  is  improper ;  either 
covenant  or  assumpsit  should  have  been 
brought.  Here  the  liability  arises  on  the 
contract ;  in  all  the  cases  referred  to,  the 
duty  arose  from  the  law.  Secondly,  the 
clerk  is  not  the  proper  party:  where  a 
wrong  is  done,  the  actual  wrong-doer  must 
be  sued ;  the  parties  here  in  fault  are  the 
five  commissioners,  not  the  whole  body, 
whom  the  clerk  represents — Everett  ▼. 
Guoch  (12).  Again,  the  clerk  is  not  to  be 
sued,  when  the  commissioners  have  been 
guilty  of  a  nonfeasance  only,  and  the  clerk 
is  only  to  be  sued  when  they  have  been 
guilty  of  a  misfeazance  or  malfeazance — 
Vwphelhy  v.  McLean  ( IS),  and  IVaierhouse 
V.  Kten  (14].  'llie  clause  in  the  statute  is, 
*'  that  the  commissioners  may  sue  or  be  sued 
for  or  concerning  anything  which  shall  be 
done  by  virtue  or  in  pursuance  of  this  act^ 
in  the  name  of  their  clerk  for  the  time 
being  ;"  but  that  is  followed  by  another, 
the  usual  limitation  clause,  which  enacts, 
**  that  no  action  shall  be  commenced  against 

(9)  P.S6-.J8. 

(10)  AinbL770. 

(11)  dB.  &  Ald.41S. 
(1«)  7  Taunt.  1. 

(13)  1  B.  ft  Aid.  4f  • 

(14)  4  B.  ft  C.  too;  s. «.  6  D.  ft  R.  36a 
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any  person  for  anything  done  in  pursuance 
of  this  act,  until  fourteen  days'  notice  shall 
have  been  given  to  the  clerk  of  the  com- 
missioners." And  this  latter  clause  explains 
the  former.  And  a  fin  >1  objection  is  this, 
that  the  declaration  does  not  allege  that 
the  money  was  advanced  by  the  plaintiff, 
for  the  purposes  of  the  act ;  and  it  is  quite 
consistent  with  the  declaration  that  the  five 
commissioners  applied  it  to  their  own  pur- 
poses. 

Creiswell,  in  reply,  was  stopped  by  the 
*  Court  from  arguing  the  insufficiency  of  the 
plea. — It  has  been  argued,  that  the  com- 
missioners are  not  personally  liable.  That 
is  true;  the  act  of  parliament  authorizes  any 
five  9f  them  to  do  certain  acts,  for  which 
they  shall  not  be  personally  liable ;  and 
when  any  five  do  act,  they  bind  the  whole 
body  of  commissioners ;  and  the  non-pay- 
ment of  the  annuity  when  they  are  in  posses- 
sion of  the  rates,  is  a  neglect  of  duty  by  all 
the  commissioners.  Everett  v.  Gooch  is  not 
very  easily  understood,  but  this  may  be 
collected  from  it,  that  if  the  party  who 
acted  could  have  bound  the  rest,  the  trea- 
surer might  have  been  sued  ; — that  is  the 
present  case ;  and,  therefore,  the  clerk  is 
properly  made  the  defendant.  Then  it  is 
said,  because  the  case  does  not  fall  within 
the  clause  which  requires  a  notice  of  ac- 
tion to  be  given  to  the  clerk,  it  is  not  with- 
in the  clause  empowering  the  clerk  to  b^ 
sued.  But  the  clauses  were  passed  for  very 
dififerent  objects,  and  it  is  impossible  to  say, 
that  their  granting  of  this  annuity  was  not 
an  act  done  in  pursuance  of  the  act,  and 
there  is  nothing  to  confine  the  clause  to 
acts  of  malfeasance  or  misfeazance.  The 
objection,  that  it  does  not  appear  that  the 
money  was  advanced  for  the  purposes  of 
the  act,  should  have  been  taken  by  plea,  or 
on  special  demurrer.  However,  it  does 
appear  that  it  was  so  advanced,  for  it  is 
alieged  that  the  money  was  advanced  to  the 
commissioners,  and  that  they  granted  the 
annuity  by  virtue  of  the  act. 

Loan  Dbnman,  C.J. — The  Court  have 
already  intimated  a  clear  opinion,  that  the 
plea  is  bad,  because  it  traverses  merely  an 
inference  of  law.  Then  two  objections 
■ire  made  to  the  declaration.  The  clause 
in  the  act  of  parliament,  which  requires  the 
commissioners,  on  raising  the  money,  to 


grant  an  annuity,  gives  the  form  which  is 
set  out  in  the  declaration. — [His  Lordship 
here  read  it.] — The  annuity  is  granted  out 
of  the  rates  to  arise  by  virtue  of  the  act. 
The  first  question  is,  whether  this  is  an  act 
done  within  this  act  of  parliament,  so  as  to 
entitle  a  party  to  make  the  clerk  the  de- 
fendant. If  the  grant  can  be  brought  within 
the  terms  of  the  clause,  he  can  be  sued. 
The  strongest  argument  to  shew  that  he  can- 
not, arises  on  the  limitation  clause,  which, 
it  is  contended,  is  correlative  to  the  clause 
enabling  him  to  be  sued.  But  it  appears 
to  me,  that  the  language  of  the  latter  is 
essentially  distingtn'shable  from  the  former. 
In  the  limitation  clause,  it  speaks  of  actions 
for  anything  done  by  the  commissioners  ; 
whereas  in  that  which  enables  the  clerk  to 
be  sued,  it  is  for  or  concerning  ant/thing 
done  by  virtue  of  or  in  pursuance  of  the  act 
of  'parliament.  It  seems  to  me,  that  when 
the  grant  of  this  annuity  was  made,  it  was 
an  act  done  in  pursuance  of  the  act  of  par- 
liament ;  and  therefore,  that  the  clerk  was 
properly  sued.  Then  the  second  quCvStion 
is,  whether  the  action  is  properly  brought 
in  case,  I  confess,  that  upon  this  point  I 
have  felt  some  doubt.  The  word  "  grant," 
in  the  instrument  declared  on,  certainly 
makes  it  look  like  a  contract,  and  I  should 
have  thought,  that  an  action  on  the  contract 
was  maintainable.  However,^  the  consider- 
ation that  the  commissioners  are  not  per- 
sonally liable  on  the  contract,  and  are  acting 
in  execution  of  a  public  trust,  makes  it 
proper  that  an  action  should  be  brought 
against  them,  for  a  neglect  of  that  public 
duty  in  this  form ;  therefore,  the  clerk  is 
properly  sued,  because  this  was  an  act  done 
by  virtue  of  the  act  of  parliament,  and  the 
form  of  action  in  case  is  proper,  because 
there  has  been  a  breach  of  a  public  duty. 

Patteson,  J.  —  The  plea  is  clearly  a 
traverse  of  an  inference  of  law,  and  not  of 
any  fact.  Then,  with  regard  to  the  clerk 
being  the  defendant,  it  appears  to  me,  that 
he  is  properly  made  so.  This  is  not  an  ac- 
tion against  him  personally,  so  as  to  make 
him  personally  responsible.  The  act  says, 
*'  that  the  commissioners  shall  be  sued  in 
the  name  of  their  clerk."  It  follows,  how- 
ever, that  he  can  only  be  sued  in  cases 
where  they  would  all  be  liable  as  a  body ; 
and  in  this  view  the  case  in  7  Taunton  is 
good  law.  If  this  had  been  a  contract  with 
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ihe  five  com^i^^ionei$  oaly>  $o  t}iat  they 
were  personally  liable,  I  should  9gree  that 
the  action  should  have  been  brought  against 
those  five;  that  it  would  not  lie  against  the 
whole  body ;  and,  consequently,  thar  the 
clerk  could  not  be  sued.  But,  as  1  appre- 
hend, this  is  not  a  contract  personally  bind- 
ing the  6ve  commissioners,  who  made  the 
grant,  and  who  are  only  the  instruments  of 
the  whole  body  of  commissioners,  to  make 
the  grant,  to  be  charged  upon  the  rates ;  I 
jthink  thp  clerk  is  properly  sued  for  their 
neglect  in  not  paymg  oyer  the  rates,  pro- 
vided the  language  of  the  clause  authori- 
zing the  action  to  be  brought  against  him 
will  allow  it;  and  it  appears  to  me,  that  it 
does  bear  this  construction .  The  language 
of  this  section  is  certainly  distinguishable 
from  the  limitation  clause.  In  the  former, 
the  word  *' concerning"  is  found,  which  is 
not  in  the  latter.  The  grant  is  a  thing 
done  by  the  com^liasipner8  in  pursuance  of 
the  act;  this  aMJon  is  for  mon^y  due  under 
that  grant ;  it  is,  therefore,  concerning  an 
act  done  iu  pursuance  of  the  act  of  parlia- 
ment. Then,  will  an  action  on  the  case  lie  ? 
It  is  quite  of  course,  if  the  commissioners 
as  a  body  are  liable  ;  because  there  can  be 
no  contract  made  with  the  whole  body, 
either  individually  or  as  a  corporation. 
The  only  form  of  action  is,  thereforet  the 
present. 

Williams,  J. — The  plea  is  bad  ;  it  ob- 
viously puts  in  issue  an  inference  of  law. 
As  to  the  alleged  hardship  arising  from  the 
priority  which  the  plaintift'  will  obtain  over 
the  other  creditors,  if  the  commissioners 
have  no  funds,  it  is  answered  by  the  fact 
that  it  is  alleged  on  the  record,  that  they 
have  funds  more  than  sufficient  to  pay  the 
plaintiff*.  It  has  been  stated,  that  the  five 
commissioners  only  are  liable : — that  is  an 
jissuroption  against  the  act  of  parliament, 
which  directs,  that  five  commissioners 
shs^I  represent  the  whole  body ;  and  they 
have  not  bound  themselves,  but  have 
charged  the  annuity  on  the  rates ;  so  that 
neither  the  five  nor  the  whole  are  personally 
liable.  But  their  responsibility  in  this 
taction  arises  from  the  duty  of  the  commis- 
sioners to  pay  out  of  the  rates  when  col- 
Iccted^  Then,  the  language  of  the  clause 
is  l^rge  enough  to  let  in  this  action  against 
the  clerk. 

CoLEHUMif:,  J. — A  great  pavt  of  tlie  ar- 


gument as  to  non-liability  of  the  commit 
pioners  personally  was  not  upplicable  ;  be? 
cause  a  party  may  be  so  far  liable  as  to  be 
subject  to  an  action,  although  an  execution 
cannot  be  enforced  against  him —  Winnbrntdt 
¥.  Railtan  (16),  and  this  is  of  importance 
when  the  next  two  points  are  considered. 
The  first  question  is,  whether  the  action  hat 
been  properly  brought  against  the  clerk* 
Now,  the  circumstances  of  this  case,  and 
the  situation  of  the  parties,  must  be  looked 
at.  The  plaintiff  advanced  the  money,  and 
the  five  commissioners  granted  the  annuity; 
if  any  personal  liability  was  incurred  at  silly 
it  can  only  have  been  incurred  by  these  five ; 
and  it  never  can  be  contended,  that  the 
whole  body  were  personally  liable.  Theo» 
the  five  purport  to  act  for  the  body  of  the 
commissioners.  They  grant  an  annuity  to 
arise  out  of  the  rates.  What  is  their  aot 
more  than  a  receipt  of  money  by  them  in 
their  character  of  commissioners,  in  pur« 
suance  of  the  act,  and  setting  aside  a  pot t 
tion  of  the  rates  to  be  raised  under  the  act 
to  satisfy  the  annuity  granted  to  the  person 
who  advanced  the  money?  It  is  impossible 
to  say,  that  they  are  personally  li^ble^ 
Then  arises  the  question,  whether  the  com** 
missioners  as  a  body  are  properly  sued  in 
the  name  of  their  clerk.  Certainly,  we 
ought  not  to  restrain  the  construction  upon 
the  word^  of  the  section*  which  is  a  very 
convenient  section  to  all  parties.  Surely 
something  has  been  done  in  pursuance  of 
the  act.  There  has  been  an  advance  of 
money  on  the  one  part^  and  the  grant  of  an 
annuity  on  the  other.  This  is  an  action 
brought  concerning  a  thing  done  in  .pur- 
suance of  the  act  of  parliament.  Then,  is 
this  the  proper  form  of  action  ?  It  is  not 
brought  on  the  loan  of  the  money,  but  fi>f 
the  neglect  to  pay  over  the  rates  which  had 
been  raised ;  and  it  seems  to  me  to  be  th^ 
proper  form.  Is  there,  then,  any  defect  in 
the  declaration  which  can  be  taken  advan- 
tage of  on  general  demurrer  t  It  was  said, 
that  it  did  not  appear  that  the  money  was 
advanced  for  the  purposes  of  the  act; 
that  might  have  been  fatal  on  special  de- 
m^rrer,  but  it  is  c^red  oiji  general  denmr- 
rer  by  the  allegation  that  the  five  com- 
missioners did,  %  virtue  4>f  thfi  ocl,  grant 
the  annuity,  vhidi  they  could  only,  do  in 

i^\h)  <>  iu,g,  see. 
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£acbftfge  of  moniei  advMicad  Anp  th«  pw^ 
ppfiffl  of  tbe  ^f t.  AaoUiftr  objection  «rged 
is*  99  to  the  priority  of  the  paysnents ;  but 
jtbere  k  floihing  on  the  record  to  raise  it ; 
and,  indeed,  the  deelaradon  rather  enoludet 
tlie  pomt. 

JudgnynUfor  ibe  fkm^» 


18S6. 


/tHB   king  0.  THE  JUBTIOBf  Off 


\  SUFFOLK. 

Mandamus — Case, 

The  Sessions  having  quashed  an  order  of 
removal  upon  the ^^5  mil.  4.  c.  72.  ss.  79 
4*  81,011  ihe  ground  that  the  respondents  had 
not  sent  a  copy  <if  the  examination  as  to  the 
ekmrgeainUty  of  Urn  paupers t  subject  to  a  case 
wpon  the  necessity  thereqf,  which  case  the 
respondents  had  noi  brought  up,  the  Court 
rejmed  m  mandamus  to  compel  the  Sessions 
to  enter  oamtinvaneeSi  and  hear  the  appeal. 

iFor  the  report  oi  the  above  case,  see 
aw  J.  Rep.  (H.e.)  M.C.  p.  37.] 


1836       ^ 
Not   1*6    \  ^^^  ^'  Harris  v.  saukpers. 

Inclosure  Jet,   Construction  of—Mort'^^ 

By  a  local  inclasure  ad  (51  Geo.  3. 
'C.  25.)  the  commissioners  were  empowered 
to  allot  the  lands  to  be  inclosed  among  the 
proprietors  interested;  and  by  the  46th  sec 
fion  ii  was  enacted,  that  the  several  lands  so 
ia  he  ailotled  and  mearded,  and  the  new  al^ 
iotments  should,  immediately  after  such  allot- 
meni  should  have  been  made,  remain  and 
emare  to  the  persons  to  whom  they  should  be 
stUoitedf  who  should  thenceforth  be  seised 
and  possessed  thereof  to  the  same  uses,  ^c, 
as  the  lands,  in  lieu  of  which  they  were  allots 
ted,  were  subject  to  :—Held,  that  the  legal 
estate  in  the  allotment  vested  in  the  allottee 
immediately  upon  its  being  made,  and  did 
not  require  to  be  completed  by  the  awards 
Consequently,  a  proprietor,  to  whom  an  allots 
meni  was  made,  and  possession  deUnered,  was 
empowered  to  convey  the  same  to  a  mortga- 
gee, though  the  award  was  not  signed  by  the 
eommisuoners  for  many  years  ^erwardsi 


Ejectment  for  lands,  at  Charlbury,  in 
Oxford,  tried  before  Williams,  J.  at  the 
Spring  Assizes  for  1885,  when  a  verdict 
was  taken  for  the  lessor  of  the  plaintifT, 
subject  to  the  opinion  of  this  Court  on  the 
folio^ving 

CASE. 

There  were  two  demises,  by  Congreve 
Harris,  in  the  declaration — one  on  the  let 
of  January  1829,  and  the  other  on  the  1st 
of  January  1885  ;  and  the  lessor  of  the 
plaintiff  claimed  the  premises  in  question 
as  mortgagee  of  one  Jonah  Smith,  tinder 
deeds  of  lease  and  release  of  the  1 7  th  and 
18th  of  December  1824,  between  tlie  said 
J.  S.  and  Mary  his  wife,  of  the  one  part, 
and  the  said  Congreve  Harris,  the  lessor 
of  the  plaintiff,  of  the  other  part.  These 
deeds  were  in  the  ordinary  form,  and 
granted,  released,  and  confirmed  unto  the 
aaid  Congreve  Harris  (inter  alia),  a  mee* 
suage  and  building,  lands,  and  premises  by 
the  open  field,  the  description  being,  half  a 
yard  land  late  Daniel  Smith's,  and  all  such 
allotment  or  allotments,  pieces,  or  parcels 
of  land  or  ground  and  premises,  which  the 
oommissioneFs  acting  under  or  by  virtue 
of  an  set  of  parliament,  51  Geo.  8,  intituled, 
'  An  Act  for  inclosing  certain  lands  in  the 
hamlets  of  Chadlington  West,  Chadlington 
East,  and  Chilson,  in  the  parish  of  Charl- 
bury,  in  the  county  of  Oxford,'  had  set  out 
only,  or  should  set  out,  allot,  and  award  in 
lieu  of  and  satisfaction  for  the  open  field, 
lands,  grounds,  and  right  of  common  of 
the  estate  of  the  said  Jonah  Smith,  called 
late  Daniel  Smith's,  consisting  of  half  a 
yard  land,  in  Chadlington  aforesaid,  and 
each  of  them  and  every  part  thereof. 

The  usual  provisions  for  redemption, 
&c.  followed. 

It  appeared  that  the  commissioners  un- 
der the  above  recited  act  duly  made  their 
award  on  the  2nd  of  July  1825  ;  and  that 
they  thereby  did  set  out,  and  allot,  and  did 
thereby  award  unto  and  for  the  said  Jonah 
Smith  in  lieu  of  and  satisfaction  for  the 
open  field,  lands,  grounds,  and  right  of 
common  of  his  estate,  called  late  Daniel 
Smith's,  consisting  of  half  a  yard  land,  the 
allotment  next  therein  described,  that  is  to 
say,  one  plot  or  parcel  of  land  or  ground^ 
situate,  &c.,  containing  10  acres  and  t 
roods,  &c. 

The  premises  sought  to  be  recovered  in 
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this  action  were  the  10  acres  and  ft  roods 
of  land  allotted  by  the  commissioners  as 
above ;  and  it  appeared,  that  the  whole  of 
the  title-deeds  relating  to  the  property 
were  placed  in  the  hands  of  the  solicitor  of 
Congreve  Harris  at  the  time  of  the  execu- 
tion of  the  mortgage-deeds  in  December 
1824,  and  had  continued  uninterruptedly 
in  his  possession  ever  since. 

The  defendant  claimed  to  be  a  prior 
mortgagee,  and  put  in  an  indenture  of 
mortgage,  dated  2l8t  of  November  1818, 
whereby  the  said  Jonah  Smith  granted  and 
demised  for  500  years  unto  Samuel  Saun- 
ders (the  defendant),  his  executors,  admi- 
nistrators, and  assigns  (inter  alia),  one  plot 
or  parcel  of  land  or  ground  being  one  of 
the  allotments  in  lieu  of  a  half  yard  land 
late  Daniel  Smith's,  purchased  by  the 
said  Jonah  Smith  of  one  John  Smith,  si- 
tuate in  the  said  hamlet  of  Chadlington 
West,  at  Crooked  Oaks  Furlong,  contain- 
ing 10  acres  and  two  roods,  &c. — following 
the  words  of  a  description  of  the  allotment 
which  was  delivered  to  him  by  authority  of 
the  commissioners  in  1817,  afterwards  in- 
serted in  the  award  as  above  set  out,  and 
which  shewed  these  lands  to  be  the  same 
sought  to  be  recovered  in  the  present  ac- 
tion. 

The  defendant  also  put  in  indentures  of 
lease  and  release  of  28th  and  29th  of  De- 
cember 1826,  between  the  said  J.  S.,  of  the 
first  part,  the  defendant  of  the  second  part, 
and  one  E.  V.  H.  of  the  third  part,  which, 
after  reciting  the  mortgage  of  November 
1818,  and  that  doubts  had  been  entertained 
with  respect  to  the  validity  of  that  mortgage, 
and  whether  the  said  J.  S.  was  at  the  time 
of  the  execution  thereof  seised  of  the  fee 
simple  of  the  said  hereditaments  and  pre- 
mises thereby  demised,  by  reason  that  the 
said  commissioners  had  not  then  signed  their 
award;  and  that  the  defendant  had  there- 
fore requested  the  said  J.  S.  to  execute 
such  further  assurance  to  him  of  the  said 
hereditaments  and  premises  as  thereinafter 
were  mentioned,  which  he  had  agreed  to  do, 
further  witnessed,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  5s, 
to  the  said  J.  S.  paid,  the  said  J.  S.  did 
grant,  bargain,  sell,  and  demise,  ratify,  and 
confirm  unto  the  said  Samuel  Saunders,  his 
executors,  &c.  all  the  said  premises,  &c. 

The  commissioners  set  out  the  allot- 


ments, and  among  other  proprietors,  put 
Jonah  Smith  in  possession  of  this  allotment 
of  10  acres  and  2  roods  in  the  year  1812  ; 
and.  he  remained  in  possession  until  his 
death  in  1827  ;  since  which  to  the  present 
time  his  wife  Mary  and  the  defendant  in 
this  action  have  been  successively  in  pos- 
session. 

The  deeds  and  documents  above  men- 
tioned to  be  referred  to  by  either  party  in 
ai^ument. 

The  question  for  the  consideration  of  the 
Court  was,  whether,  under  the  circum- 
stances stated,  the  lessor  of  the  plaintiff 
was  entitled  to  recover  the  premises  in 
question. 

IV.  J.  Alexander,  for  the  plaintiff. — First, 
the  lessor  of  the  plaintiff  has  the  1^^  es- 
tate in  this  allotment,  and  the  defendant 
has  only  an  equitable  title.  This  appears 
from  a  due  consideration  of  sections  84  (1) 
&  46  (2)  of  the  local  act.  Until  the  com- 
missioners signed  the  award,  the  interest 
of  Jonah  Smith  in  the  allotment  was  not 
vested  in  him,  and  could  not  be  conveyed 
by  him  to  another.  That  allotment  belongs 
to  the  old  estate  ;  and,  therefore,  the  con- 
veyance of  the  old  estate  to  the  lessor  of 
the  plaintiff  operated  to  carry  the  allot- 

(1)  Wbicb  enacts: — "That  tb«  commiMioners 
thereby  appointed  sball  set  out.  divide,  and  allot  all 
the  lands  thereby  directed  to  be  inclosed  amongst 
tbe  several  proprietors  tbereof, and  persons  interested 
therein,  iu  proportion  and  according  to  tbeir  soTeral 
and  respective  lands,  rights  of  common,  and  oth«r 
rights  and  interests  in,  to  and  over  the  same." 

(S )  Which  enacts  :— '*  That  the  several  lands  and 
ground  so  to  be  allotted  aud  awarded  upon  the  said 
division  and  inclosure  to  the  several  persons  con- 
cerned, and  the  several  messuages,  lands,  tenements, 
and  iuclosures,  new  sUotments,  and  other  heredita- 
ments, which  sball  be  exchanged  in  pursuance  of 
this  act,  or  the  said  recited  act,  immediately  after 
ttick  aUotmenti  and  eichanges  are  made  as  aforesaid, 
shall  be,  remain,  and  enure  to  the  several  penona  to 
whom  the  aame  sball  be  respectively  allotted  or  given 
in  exchange  as  aforesaid,  who  shall  from  thenee/orth 
itand  and  be  tehtd  and  poaetsed  thereof'  to  such  and 
the  ssroe  uses,  estates,  tmsta,  and  purposes,  and  sub- 
ject to  such  and  the  same  wills,  settlements,  limita- 
tions, powers,  remsinders,  leases,  (except  leases  at 
rack-rent,)  charges,  and  iucumbrances,  as  the  seve- 
ral and  respective  messuages,  land,  tenements,  old 
incloiiures,  or  other  here'ditaments,  in  lieu  of  such 
allotments  or  exchanged  premisea  ahall  he  respec- 
tively made  or  taken  aa  aforesaid,  are  now  held  ua- 
der,  subject  to,  or  liable  to  he  charged  with,  or  affected 
by,  or  might  or  would  have  been  held  under,  or  suh- 
jeet  to,  or  liable  to  have  been  charged  with,  or  af- 
fected by,  in  esse  this  act  had  not  bMo  made." 
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ment  to  hhn,  when  the  award  was  com- 
pleted— Doe  d.  Sweeting  v.  Hellard  (3)  ; 
and  that  the  allotment  does  not  vest  until 
the  award  is  signed,  appears  from  Farrer 
V.  BUUng  (4),  where  the  terms  of  the  act 
of  parliament  were  similar  to  those  in  the 
present  case.  In  Kingsley  v.  Young  (5), 
which  may  he  relied  on  for  the  defendant, 
the  language  of  the  inclosure  act  was  dif- 
ferent; and  there  were  clauses  empowering 
parties  to  execute  conveyances  before  the 
award.  See  also  Lowndes  v.  Bray  (6)  and 
Cave  V.  Baldwin  (7). 
[CoLBaiDOB,  J.  referred  to  Doe  d.  Dixon 

The  report  of  that  case  is  too  meagre 
and  loose  to  be  relied  on,  and  the  clauses 
of  the  act  are  not  set  out ;  it  does  not 
therefore  appear,  whether  there  was  not  a 
clause  authorizing  conveyances  before  the 
award. 

[CoLERfDGB,  J. — It  is  also  reported  in 
ZMoo.  i^  Pay,  24(9).] 

If  that  distinction  do  not  exist,  it  has 
been  since  overruled  by  the  Master  of  tlte 
Rolls  in  Mortlock  v.Keniish(  \  0).  Secondly, 
the  lessor  of  the  plaintiff  has  a  right  to 
succeed,  being  a  second  mortgagee  without 
notice,  and  in  possession  of  the  title  deeds 
--GoodtitU  V.  Aforgan  (11),  recognized  in 
Right  V.  Bucknell  (12).  Thirdly,  the  de- 
femlant  sunds  in  the  situation  of  Jonah 
Smith,  the  mortgagor,  having  taken  the 
deed  of  confirmation  from  him,  and  there- 
fore cannot  dispute  the  title  of  his  mort- 
gagee. 

CrippSf  contra.  —  One  material  fact, 
omitted  in  the  argument  on  the  other  side, 
makes  out  the  defendant's  case,  and  that 
is,  that  the  mortgage  to  the  lessor  of  the 
plaintiff  was  prior  to  the  award.  There- 
fore, if  the  allotment  is  to  take  effect  from 
the  award,  the  plaintiff  cannot  take  advan- 
tage of  it.  The  allotment,  in  fact,  was 
made  in  1812 ;  the  party  was  put  in  pos- 

(S)  9  B.  &  C.  789 ;  1.0. 7  Law  J.  Rep.  K.B.  79. 

(4)  tB.&Ald.  191. 

(5)  17  Vw.  46« ;  •.  c  18  Vet.  f  07. 
<6)  1  Sogd.  V.  &  P.  54«.  9th  edit 
(T)  1  Scark.  N.P.C.  65. 
(8)5Bi]ig;441. 

(9)  And  in  7  Uw  J.  Rep.  C.P.  170. 
(iO)  Jdy  1833.    Not  reported. 
(11)1  Term  Rep.  755. 

(1«)  t  B.  &  Ad.  178;  s.  e.  8  Uw  J.  Rep.  K3. 
JO*. 


session  of  it,  and  he  and  the  defendant  have 
reihnined  in  possession  ever  since.  In 
1818,  he  granted  a  term  of  years  of  this 
allotment  to  the  defendant.  Then  the  46ih 
section  operates  to  transfer  Smith's  interest 
in  this  allotment,  which  was  an  estate  in 
fee,  to  the  defendant.  That  interest  was 
created  immediately  upon  the  making  of 
the  allotment.  Farrar  v.  Billing  is  distin- 
ffuishable,  because  the  estate  became  vested, 
in  that  case,  after  the  award  was  made.  The 
statute  1  &  2  Geo.  4.  c.  23.  also  supports 
the  defendant's  case,  for  by  s.  2,  any  per- 
son, to  whom  an  allotment  has  been  made 
and  possession  has  been  given,  may  main- 
tain ejectment  to  recover  possession  there- 
of, though  no  award  have  been  made. 
Then,  as  to  the  plaintiff  recovering,  because 
he  has  possession  of  the  title  deeds,  that 
possession  might  probably  be  explained  ; 
the  defendant's  mortgage  may  not  have 
extended  over  all  the  property  conveyed 
by  them,  and  there  may  be  a  covenant  for 
the  production.  Besides,  the  doctrine  of 
Buller,  J.  in  Ooodtitle  v.  if  organ,  has  been 
overruled — see  Bailey  v.  Ferwior(18). 

Alexander  replied. — ^The  first  part  of 
the  46th  section  is,  *'  that  the  lands  so  to  be 
allotted  and  awarded  ;**  and  though  the  latter 
word  is  omitted  in  the  afterpart  of  the  sec- 
tion, it  must  be  understood  to  be  contained 
therein.  As  to  tHe  1  &  2  Geo.  4.  c.  23, 
it  makes  against  the  defendant,  for  it  shews 
that,  previous  to  the  award,  the  legal 
estate  is  not  in  the  party  to  whom  it  is 
allotted. 

Lord  Dbnman,  C.J. — In  this  case  the 
lessor  of  the  plaintiff  seeks  to  recover  by 
a  title  under  Jonah  Smith,  who  conveyed 
to  him  in  1824.  The  answer  of  the  de- 
fendant is,  "  I  was  already  entitled  under 
Jonah  Smith  by  virtue  of  the  inclosure 
act** — the  46th  section  of  which  is  this — 
[here  his  Lordship  read  it.]  Now  that  act 
passed  in  iSll,  and  an  allotment  wasmade 
to  Jonah  Smith,  who  conveyed  to  the  de- 
fendant, and  under  the  words  of  that  sec- 
tion, I  think  he  was  entitled  to  do  so. 

Patteson,  J. — ^This  case  turns  on  the 
construction  of  this  act  of  parliament,  as 
in  Farrer  v.  Billing,  where  Lord  Tenter- 
den  says,  "  The  legislature  may  certainly, 

(13)  9  Price,  t6«. 
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by  proper  vcords,  give  the  seisin  ftnd  legal 
estate  or  the  allotment  only/'  And  on 
looking  at  the  46th  section,  I  think  it  does 
contain  words  sufficient  to  bear  that  in- 
terpretation. Immediately  after  such  al- 
lotments and  exchanges  are  made,  would 
naturally  mean^  after  the  allotments  only; 
but  Mr.  Alexander  contends,  that  it  means, 
after  they  have  been  staked  out  and  con- 
firmed by  the  award*  I  do  not  think  that 
is  the  meaning.  The  clause  then  goes  on^ 
that  the  party  shall  be  thenceforth  seised 
and  possessed  of  the  allotment  to  such 
uses,  &c.  Upon  that  it  must  be  taken 
that  Jonah  Smith  became  seised  of  this 
allotment  as  soon  as  it  wa»  made.  He 
conveyed  it  to  the  defendant  in  181-8,  and 
as  the  1  &  ^  Geo,  4.  c.  23,  wblek  has  been 
referred  to,  was  not  passed  until  1821,  it 
cannot  afieet  the  case,  and  will  not  protect 
the  ^fendant. 

WifcLiAMS,  J. — I  a«f  entirely  of  the  same 
opinkHi  on  the  construction  of  this  46th 
section.  So  far  from  the  vesting  of  the  legal 
estate  being  made  to  turn  on  the  comple- 
tion of  tke  award,  the  act  gives  the  estate 
immediately  i*pon  the  allotment  being  made. 

CoLERipoE,  J.-^The  defendant  in  this 
case  hat  the  prkiv  title  in  point  of  time  ; 
and  the  cpiestion,  whether  that  title  conld 
be  given  to  him,  turns  upon  the  constritc- 
tion  of  the  46th  sectk)n  [which  his  Lord^ 
ship  read].-  Now,  without  referring  to 
the  cased  which  have  been  cited,  the  act 
itself  must  be  looked  to,  and  we  find  that 
we  can  hardly  turn  to  any  section  where 
the  word  allotments  is  used,  that  it  does 
not  occtftr  without  any  reference  to  their 
completion  by  the  award.  laomediately, 
therefore,  thdt  tkie  allotment  was  made  to^ 
Jonah  Smith,  he  became  seized  in  fee,  and 
could  convey  it  to  the  defendant*  When 
this  point  of  construction  is  settled r  Doe 
d.  Sn^tmg  V.  Hellard  is  an  authority  for 
tke  defendant. 

Judgment  for  the  defendant. 


1856.       \  tut  KING  V.  THE  INHABltAWtS 
Nov.   16;  /  O*  BILLIttOHAt. 


The  SessUms  $en$  up  a  ease  to  the  Comrt 
ofKing^s  Bench,  which  found  certain  facts f 
and  set  out  this  written  agreement :  **  Memo^ 
randum,  that  the  undersigned  it.  Z.  agreei 
on  behalf  of  his  son  R,  L,  that  he  shall  serve 
R.  M,  of^c,  in  his  business  of  a  wksehmghi^ 
from  this  Hme  t&  the  ft7th  of  May  18S0 ;  thS 
said  R,  M.  payingt  at  the  expiraiion  of  ihe 
said  term,  5L  to  the  said  R^  L,  the  fmmger; 
R.  L,  to  find  Ins  son  clothes,  washing,  atuiaU 
other  necessaries,  and  R.  M,  meat,  dfinkf 
and  lodging ;"  and  the  case  also  stated  that 
the  respondents  proposed  to  give  m  evidence, 
conversations  hetneen  the  parties  hefefe  and 
at  the  time  of  signing  the  agreementf 
and  also  an  indorsement  on  the  paper  on 
which  the  agreement  was  written,  which  evi* 
dence  was  rejected;  and  the  case  concluded 
by  submitting  to  the  Court,  as  a  distinct 
question,  whether  the  agreement  was  aw 
agreement  of  hiring  and  service,  but  not  sub^ 
mittirtg  any  question  ds^  to  the  adnmsihility 
of  the  evidence : — Held,  first,  that  tMs  agree-- 
ment  was  a  contract  of  hiring  and  service  ; 
secondly,  that  the  purport  qfthecoftversaUon^ 
ncft  appearing,  and  no  qfsestiofk  being  sub** 
rnkted  thereon,  the  Court  could  not  say  thai 
the  evidence  was  smproperly  refected,  mr 
would  they  send  the  ease  downtobetestttted. 

[For  the  report  of  the  above  case^  see 
6  Law  J.  Rep.  (H.Si)  M.C.  p.  88.] 


1836.       \  THE    KING  V.  THE    0VERS«ttt« 
Nov.  ^8.  J  OF  WESTOH. 

Overseer — Production  and  Inspection  ql 
t)ocwnents. 

The  Court  refused,  at  the  instance  of  the' 
overseers  of  one  parish,  to  compel  the  ever-- 
seers  of  another  parish  to  produce  an  inden^ 
ture  of  apprenticeship  to-  the  Commismners 
of  Stamps,  in  order  to  have  an  assignment 
indorsed  thereon  stamped,  to  enable  it  to  be 
produced  in  evidence  on  a  trial  as  to  the  eet- 
tletnent  of  the  apprentice, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  6h] 


,  Poor  Law — Case  sent  up  from  Sessions*^ 
Parol  Evidence — Contract  of  Hiring  and 
Service. 
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1886. 
Nov.  24. 


} 


DOE  d,   BURGESS  AND  ANOTHER 
V,   THOMPSON. 


Copyhold— Lor^s  Tule— Ejectment— 
Demand  of  Pouestkm. 

Where  an  admisnon  to  a  copyhold  is  in 
pursuance  of  a  surrender^  and  not  of  a  volun^ 
tary  grant  from  the  lord,  the  legality  of  the 
title  of  the  steward  or  lord  who  admits^  is  im- 
material. 

On  the  death  of  a  tenant  at  will,  his  heir- 
at'law  entered  into  possession,  and  continued 
to  occupy  until  an  action  of  ejectment  was 
brought  by  the  devisees  of  the  owner  of  the 
land : — Held,  that  the  action  was  maintain- 
able, without  a  notice  to  quit  or  demand  of 
possession. 

Ejectment,  for  freehold  and  copyhold  ' 
lands  in  the  county  of  Camhridge. 

On  the  trial,  before  Tindal,  C.  J.,  at  the 
last  Assizes  for  that  county,  it  appeared 
that,  in  1787,  the  property  in  question  was 
conveyed  to  William  Thompson,  father  of 
James  Thompson,  and  grandfather  of  John 
Thompson  the  defendant,  in  fee. 

In  1807,  on  the  marriage  of  his  son 
James,  William  Thompson  put  him  in  pos- 
session of  the  lands  m  question.  James 
continued  to  cultivate  them  until  his  death 
in  1831  :  after  which,  first,  his  widow,  and 
then  the  defendant,  entered  upon  them,  the 
latter  continuing  in  possession  until  the 
time  of  the  action  ;  and  one  question  was, 
whether  William  Thompson  had  given  the 
lands  absolutely  to  his  son  James,  or  only 
during  pleasure,  retaining  the  right  to  re- 
sume the  possession  whenever  he  thought 
proper. 

William  Thompson  died  in  September 
1833,  having  previously  in  the  same  year 
made  his  will,  whereby  he  devised  all  his 
lands,  in  general  terms,  to  the  lessors  of 
the  plaintiff,  in  trust,  to  sell  and  divide  the 
proceeds  amongst  certain  persons  therein 
named.  In  pursuance  of  this  power,  they 
sold  the  copyhold  to  one  Susannah  Thomp- 
son, who  was  immediately  admitted.  In 
April,  1836,  she  made  a  conditional  sur- 
render of  the  same  premises  to  the  lessors 
of  the  plaintiff,  and,  on  the  19th  of  July  (a 
few  days  before  the  trial),  they  were  ad- 
mitted, "  at  a  special  court  of  Joseph,  lord 
bbhop  of  Ely  and  lord  of  the  manor  of  Ely 
Barton,  before  Hugh  Evans,  steward  of  the 
New  SiBiBS,  VL— K.B. 


said  manor."  It  was  objected,  that  as  Dr. 
Joseph  Allen,  the  bishop,  had  not  been 
confirmed  in  the  see,  and  the  see  was  vacant 
at  the  time  this  court  was  held  for  the  ad- 
mittance of  the  plaintiffs,  what  then  took 
place  was  invalid.  No  evidence,  however, 
was  given  that  Dr.  Allen  had  not  been 
confirmed  in  the  see,  and  a  verdict  passed 
for  the  plaintiff,  the  jury  also  finding  that 
James  Thompson  had  held  the  lands  for 
upwards  of  twenty  years  before  his  death, 
but  not  adversely  to  William  Thompson. 

Gunning,  on  a  former  day  in  this  term, 
moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new 
trial  had  or  a  nonsuit  entered,  on  the  ground, 
that  the  plaintiff  had  failed  to  establish  any 
valid  title  to  the  copyhold  lands ;  and  he 
produced  an  affidavit,  by  which  it  appeared 
that  Dr.  Sparkes,  the  former  bishop  of 
Ely,  died  in  April  1836  ;  that  Dr.  Joseph 
Allen,  bishop  of  Bristol,  was  thereupon 
translated  to  th^  see  of  Ely,  and  that  he 
was  not  confirmed  in  the  see,  and  the  tem- 
poralities of  the  see  were  not  restored  to 
him  by  royal  grant  till  the  19th  of  August 
following.  He  contended,  that,  during  the 
vacancy  of  the  bishoprick,  the  temporalities 
belonged  to  the  king — Bums*s  EccL  Law, 
tit.  '  Bishops,'  6 ;  and  the  steward  of  the 
manor  had  therefore  no  authority  to  hold  a 
court  at  the  time  of  the  admission  in  July  :. 
and,  consequently,  as  to  the  copyholds  no 
title  was  made  out — Cohe*s  Copyholder,  1 54. 
Secondly,  he  contended,  that  the  plaintiff 
was  barred  by  the  Limitations  Act,  3  &  4 
Will.  4.  c.  27.  ss.  2  &  7.  The  defendant's* 
father,  for  more  than  twenty  years,  and  the 
defendant  for  five  years  since  his  death, 
were  tenants  at  will  (1)  of  William  Thomp-, 
son,  of  the  lands  in  dispute ;  consequently,' 
more  than  twenty  years  had  elapsed  since 
the  commencement  of  such  tenancy ;  and  the 
tenancy  never  having  been  determined,  the 
plaintiff  was  barred  by  the  provisions  of  the 
7th  section,  which  were  uncontrolled  by  the 
15tb  section,  as  that  clearly  did  not  apply  to 
the  case  of  a  tenancy  at  will,  and  the  defen- 
dant was  entitled  to  a  nonsuit.  Thirdly,  as 
there  had  been  no  notice  to  quit,  nor  any 
demand  of  possession,  nor  any  determina-  ' 
tion  of  the  tenancy  at  will,  he  submitted, 
that  the  defendant  could  not  be  treated  as 

(1)  Com.  Dig.  tit.  •  Eitates/  (H,  1). 
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a  trespasser.  He  referred  to  Co.  Lit,  55 
(B),  Com.  Dig.  tit.  *  Estetes'  (H,  6),  and 
the  authorities  there  cited,  to  shew  that 
the  tenancy  was  not  determined  by  the  de- 
vise to  the  lessors  of  the  plaintiff. 

Cur.  ado.  mdt. 

Lord  Denman,  C.  J.  now  delivered  the 
judgment  of  the  Court. — A  nonsuit  or  a 
new  trial  was  moved  for  in  this  case  on 
several  grounds,  none  of  which  we  think 
tenable.  With  respect  to  the  admission  of 
improper  evidence,  it  appeared  on  affidavit 
that  the  lessors  of  the  plaintiff,  who  claimed 
as  devisees  under  the  will  of  one  William 
Thompson,  had  been  admitted  at  a  court 
held  by  the  steward  of  the  manor,  as 
steward  and  in  the  name  of  the  present 
.  bishop,  before  any  grant  to  him  of  the  tem- 
poralities of  the  see  of  Ely,  the  copyhold 
land  in  question  being  holden  of  a  manor 
which  was  parcel  of  the  see.  We  are  of  opi- 
nion, that,  as  the  admission  of  the  lessors 
of  the  plaintiff  was  made  in  pursuance  of  a 
surrender,  or  what  by  statute  is  equivalent 
thereto,  and  not  as  or  in  consequence  of 
a  voluntary  grant  by  the  lord,  that  the 
lord's  title  was  immaterial.  It  was  con- 
tended also,  that,  under  the  d  &  4  Will.  4. 
c.  27,  the  continued  possession  for  twenty 
years  by  James  Thompson,  during  the  life- 
time of  William  Thompson,  barred  the 
lessors  of  the  plaintiff,  who  were  his  devi- 
sees ;  but  the  jury  have  found,  that  the 
possession  of  James  Thompson  was  not 
adverse  to  William  Thompson, the  testator; 
and  as  the  present  action  is  brought  within 
five  years  after  the  passing  of  the  statute 
3  &  4  Will.  4.  c.  27,  the  proviso  in  the  15th 
section  of  that  statute  saves  the  right  of 
the  lessors  of  the  plaintiff. 

Rule  refused. 


} 


1836.      ^ 

Nov.  24.    ^     •^^^  ^'  MBTCAWl. 

Amendment — Arbitration — Jurisdiction. 

A  verdict  was  taken  for  the  plaintiff  by 
consent,  and  all  matters  in  difference  in  the 
cause  were  referred  to  an  arbitrator,  who 
certified,  that  for  the  justice  of  the  case  the 
record  ought  to  be  amended  by  allowing  the 
plaintiff  to  substitute  a  replication,  putting 
all  the  circumstances  averred  in  the  plea  in 


issue :  the  Court  held,  that  they  had  no  power 
to  direct  such  an  amendment. 

This  cause  came  on  for  trial  at  the  last 
Spring  Assizes  for  Yorkshire,  before  Lord 
Denman,  C.J.,  when  a  verdict  for  the 
plaintiff  was  taken  by  consent,  and  all 
matters  in  difference  in  the  cause  were  re- 
ferred to  a  barrister,  who  made  the  follow- 
ing certificate : — 

"  As  the  arbitrator  to  whom  this  cause 
stands  referred,  afler  hearing  all  the  evi- 
dence tendered  by  both  parties  thereon^ 
and  the  arguments  of  counsel,  I  certify 
respectfully  to  the  Court  that  I  am  of  opi- 
nion that  it  will  be  agreeable  to  the  justice 
of  the  case  to  allow  the  plaintiff  to  amend 
the  replication  to  the  last  plea,  by  substi- 
tuting for  the  present  a  replication  de  if^U' 
rid,  or  other  replication  putting  in  issue  all 
the  allegations  in  that  plea,  upon  payment 
of  the  ordinary  costs  of  the  amendment  and 
applications  for  leave  to  amend,  if  such  an 
amendment  can  be  ordered  to  be  made  in 
the  present  stage  of  the  cause." 

Addison  having  obtained  a  rule  nisi  to 
amend  the  record  accordingly, — 

W.  H.  Watson  shewed  cause. — The  Court, 
after  verdict,  has  no  power  to  direct  an 
amendment  of  this  kind ;  for  the  acts  of 
parliament,  9  Geo.  4.  c.  15,  3  &  4  Will.  4. 
c.  42,  giving  Judges  at  Nisi  Prius  power 
to  amend  the  record,  are  confined  to  cases 
of  variance,  and  do  not  authorize  any  sub- 
stitution of  pleadings ;  and  the  common  law 
power  of  amendment  only  exists  while  the 
proceedings  are  on  paper.  The  application 
cannot  be  supported  on  the  principle  which 
directs  this  Court  in  awarding  a  repleader, 
as  a  repleader  is  never  granted  to  the 
party  who  makes  the  first  default.  Tidd's 
Prac.  9th  ed.  921;  2  Wms.  Sound.  319, 
c,  n.  6. 

Addison,  contr^. — The  Court  possesses 
the  power,  and  it  ought  to  be  exercised,  as 
the  certificate  of  the  arbitrator  shews  that 
justice  will  notbe  done  without  it.  Inl  TicUl's 
Prac,  713,  9th  ed.  it  is  said,  that  the  Courts 
have  in  particular  instances  permitted  the 
plaintiff  to  amend  his  declaration  or  repli- 
cation, and  the  defendant  to  amend  his 
plea,  in  cases  where  there  has  been  nothing 
to  amend  by,  after  issue  joined,  and  after 
the  proceedings  have  been  entered  upon 
record,  and  even  after  a  trial  has  been  nad 
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thereupon.  In  Riehards&n  v.  MeUi9h(l\ 
after  error  had  been  brought  in  the  King's 
Bench,  an  amendment  in  the  Verdict  was 
made  by  the  Court  of  Common  Pleas,  and 
a  similar  amendment  was  made  in  the  re* 
cord  in  error  (2).  In  Smith  v.  Fuller  (8), 
an  amendment  after  verdict  in  an  action  of 
trover  was  made,  by  charging  one  of  fif- 
teen defendants  wiUi  conyersion ;  and  in 
rOe  V.  the  Bishop  of  Worcester  {^\  an 
amendment,  by  the  insertion  of  a  defen- 
dant's name,  was  allowed  after  verdict.  So 
on  demurrers,  where  the  record  is  sup- 
posed to  be  made  up,  the  Court  frequently 
allows  mnoendments  on  material  points.  He 
also  dted  Hooper  v.  Mantle  {5), 

Per  Curiam. — None  of  the  cases  apply 
to  an  amendment  like  the  one  now  sought 
for,  which  is  a  substitution  of  a  totally 
different  issue  to  that  raised  by  the  parties. 
The  verdict  here  is  taken  by  consent;  and 
it  is  only  on  the  verdict  that  the  arbitrator 
has  any  power.  What  authority  can  this 
Court  have  to  substitute  different  matters 
for  those  which  were  agreed  to  be  re- 
ferred? 

Rule  discharged. 


.} 
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Pleading — Profit  a  prendre — Easement. 

A  right  m  the  occupier  of  an  ancient  mes^ 
suage  to  water  his  cattle  at  a  pond^  and  to 
take  the  water  thereof  for  culinary  and  other 
domestic  purposes,  is  not  a  prof  t  h  prendre, 
but  a  mere  easement;  and  if  it  were  a  profit  i 
prendre, — semble  that  on  general  demurrer 
the  claim  of  such  a  right  is  sufficiently  limited 
hf  an  eUlegation,  that  the  water  was  to  be 
taken  for  the  more  convenient  use  and  enjoys 
ment  of  the  messuage. 

Case.  The  declaration  stated,  that  the 
plaintiff  was  an  inhabitant  residing  and 
inhabiting  within  the  parish  of  St.  Ives,  in 
the  county  of  Huntingdon,  to  wit,  in  and 
upon  m  certain  ancient  messuage,  with  the 

(1)  S  Bing.  934  ;  i.  e.  4  Ltw  J.  Rep.  C  J*.  68. 
(t)  7  B.  &  C.  819. 

(3)  1  Lord  Raya:i.]l6. 

(4)  1  Lord  Raym.  94. 
(6)  15  Price,  69d,  736. 


appurtenances,  there  situate  ;  and  by  rea- 
son of  his  occupation  thereof  of  right  was 
entitled  to  the  use  and  easement  of  washing 
and  watering  his  cattle  in  a  certain  pond 
in  the  parish  aforesaid,  called  *'  Jarwood, 
otherwise  Darrod*s  Pond,"  and  also  of  tak- 
ing and  using  the  water  of  the  ssid  pond 
for  culinary  and  other  domestic  purposes, 
for  the  more  convenient  use  and  enjoyment 
of  the  said  messuage,  every  year  and  at 
all  times  of  the  year,  at  his  free  will  and 
pleasure.  Yet  the  defendant  wrongfully 
encroached  upon  and  filled  up,  lessened 
and  obstructed  the  said  pond,  and  also 
rendered  the  plaintiff's  access  to  the  said 
pond,  for  the  enjoyment  of  his  privilege 
and  easement  aforesaid,  less  convenient 
and  easy;  whereby  the  plaintiff  during 
&c.,  was  and  is  greatly  injured  and  dis- 
turbed in  the  use  and  enjoyment  of  his 
said  right,  privilege,  and  easement.  The 
second  count  stated,  that  the  plsintiff  was 
an  inhabitant  residing  and  inhabiting  within 
the  parish  and  county  aforesaid,  to  wit,  in 
and  upon,  and  occupying  a  certain  other 
messuage,  with  the  appurtenances,  there 
situate,  and  by  reason  thereof,  during  all 
the  time  aforesaid,  of  right  was  entitled  to 
the  use  and  benefit,  privilege,  and  ease- 
ment of  washing  and  watering  his  cattle  in 
the  said  pond,  and  of  taking  and  using  the 
water  thereof  for  his  domestic  and  other 
purposes,  at  all  times  of  the  year,  at  his 
free  will  and  pleasure ;  and  it  was  then 
alleged,  that  the  defendant  had  built  upon 
the  pond.  Issues  were  joined  on  several 
of  the  pleas,  upon  which  the  cause  went 
down  for  trial,  and  the  defendant  obtained 
a  yerdict.  To  a  plea  to  the  first  count 
stating,  that  the  plaintiff  had  not,  nor  had 
the  owners  or  occupiers  of  the  ssid  mes- 
suage for  the  time  being,  at  any  time  within 
twenty  years  next  before  the  committing 
of  the  grievance  in  the  said  first  count 
mentioned,  used,  exercised,  or  enjoyed  the 
said  use,  benefit,  privilege,  and  easements 
in  the  said  first  count  mentioned,  con- 
cluded with  a  verification,  and  to  a  simi- 
lar plea  to  the  second  count,  the  plaintiff 
demurred  specially,  and  the  defendant 
joined  in  demurrer. 

Kelly^  in  support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  upon-^ 

Wigktmftn  to  support  the  pleas. — He 
objected   to   the  declaration.     First,   the 
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rigl4  ./[^(aimed  t>y  the  plaintiflP  is  divisible 
into  a  right  to  take  water  for  his  cattle 
and  for  culinary  purposes,  and  the  claim 
is  made  in  respect  of  his  ancient  messuage. 
That  claim  is  too  large,  as  it  is,  in  effect, 
for  any  number  of  cattle,  and  is  not  re- 
stricted to  cattle  levant  and  couchant,  as  it 
ought  to  be — Mellor  v.  Spateman  ( 1 ).  Now, 
"  prescription  to  have  common  for  all  cat- 
tle commonable  is  not  good,  for  thereby  he 
may  put  in  as  many  beasts  as  he  will"  (2)* 
The  reason  is,  that  the  right  claimed  is  a 
profit  d  prendre  in  aUeno  solo,  and  that,  if 
ynlimited,  would  tend  to  the  destruction 
of  the  inheritance.  The  claim  should  have 
been  to  take  water  for  all  cattle  levant  and 
couchant  on  the  ancient  tenement,  and  not 
in  such  general  and  indefinite  terms — 
Wihonv.  W'tllesip). 

[Coleridge,  J. — Have  you  any  autho- 
rity for  stating  that  the  right  to  take  water 
for  cattle  is  a  profit  aprendre,  or  anything 
more  than  an  easement  ?  The  2  &S  Will.  4. 
c.  71.  s.  2.  relates  to  easements,  or  to  any 
watercourse,  or  to  the  use  of  any  water, 
and  clearly  does  not  contemplate  the  use 
of  water  to  be  such  a  profit  of  the  soil  as 
your  argument  supposes.] 

In  the  case  of  running  waters  publici 
jurist  that  may  be  applicable,  but  not  to 
private  ponds ;  and  Gateward's  case  (4) 
Tteems  to  shew  that  the  water  being  on  the 
soil,  and  of  value,  is  a  profit  of  the  soil,  as 
much  as  the  herbage  growing  upon  it.  The 
declaration  should  also  have  stated,  that 
the  water  taken  for  culinary  purposes  was 
to  be  expended  in  and  upon  the  ancient 
messuage, — in  analogy  to  the  case  of  a 
right  to  take  turves,  where  it  must  always 
be  alleged  that  the  turves  were  to  be  used 
and  spent  upon  the  ancient  messuage — 
Valentine  v.  Penny  (5),  The  Dean  and  Chap* 
terofElyy.  Warren  (6),  Wilson  v.  Willes. 

[Fatteson,  J. — The  declaration  says 
that  the  plaintiff  wasentitled  to  the  privilege 
of  taking  and  using  the  water  of  the  said 
pond  for  culinary  and  other  domestic  pur- 
poses, *'  for  the  more  convenient  use  and 

(1)  t  Wms.SauQd.34S. 

(5)  March,  85;  Cas.  137. 

(3)  7  East,  121. 

(4)  6  Rep.  69,  6. 
•  (5)  Noy,  145. 

(6)  9  Atk.  189 ; '  m«  slto  Tyringham'a  €a<!#, 
4  lUp.  37. 


enjoyment  of  the  said  messuage.''  The 
question,  therefore,  is,  whether  that  is  not 
an  imperfect  allegation  that  the  water  was 
taken  to  be  spent  in  and  upon  the  mes- 
suage, which  has  been  cured  by  pleading 
over.  The  very  point  arose  in  Corhyton  v. 
Pearson(J\  where  the  plaintiff  in  trespass 
for  hnpounding  his  cattle,  prescribed  £6r 
right  of  common  for  his  cattle  levant  and 
couchant,  omitting  to  aver  that  the  cattle 
taken  were  levant  and  couchant ;  yet  the 
Court  held,  that  the  defect  was  cured  by 
the  Statute  of  Jeo&ils.] 

That  was  afler  verdict ;  but  this  objec- 
tion may  be  taken  by  the  defendant,  as  it 
would  be  open  on  general  demurrer,  for 
the  plaintiff  might  have  shewn  a  user  of 
the  water  anywhere  else  away  from  the 
messuage,  or  he  might  have  sold  the  water» 
both  of  which  users  are  quite  inconsistent 
with  the  principle  of  a  profit  ek  prendre. 

Kelly t  contrd. — In  an  action  to  recover 
the  possession  of  water,  it  must  be  described 
as  so  much  land  covered  with  water,  which 
shews  that  this  right  is  not  a  profit  d 
prendre.  The  distinction  between  an  ease- 
ment and  a  profit  h  prendre^  was  taken  in 
Fitch  V.  Rawling  (8),  and  there,  as  well  as 
in  Blewett  v.  Tregonning  {9\  a  right  like 
the  present  was  admitted  to  be  a  mere 
easement.  The  objection  that  water  should 
be  claimed  to  be  taken  from  a  pond  in  li- 
mited quantities  only,  as  otherwise  the 
pond  might  be  exhausted,  would  be  equally 
applicable  to  a  well  or  spring,  which  has 
been  held  to  be  an  easement.  As  to  the 
other  objection,  that  could  not  prevail  even 
on  special  demurrer,  as  no  use  could  be 
made  of  the  water  elsewhere  than  at  the 
house,  for  the  more  convenient  use  and 
enjoyment  of  the  messuage. 

Wightman,  in  reply,  relied  on  Blewett  v. 
Tregonningt  as  an  authority  that  the  right 
claimed  was  a  profit  a  prendre. 

Lord  Denman,  C.J. — It  is  not  very 
consistent  with  the  ordinary  use  of  lan- 
guage to  say  that  the  right  to  take  water 
^om  a  pond  is  a  profit  d  prendre^  which 
naturally  applies  to  some  produce  of  the 
soil.  But  supposing  the  right  claimed  to 
be  a  profit  a  prendre^  it  is  not  improperly 

(7)  Cro.  Eli».  458. 

(8)  t  H.  Bl.  393. 
^9)  3  Ad.  «c  |;|.  664. 
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laid  in  the  <1eelaraiion ;  for,  limited  ba  the 
right  is  to  take  water  for  certain  culinary 
and  other  domestic  purposes,  the  Court 
cannot  infer  that  there  is  not  such  a  con- 
stant supply  of  water  to  the  pond,  as  to 
allow  the  plaintiff  to  take  such  quantities 
from  it  without  any  fear  of  diminution. 

Pattbson,  J. — The  inclination   of  my 
mind  is,  that  this  is  not  a  profit  a  prendre; 
and  if  it  were,  I  doubt  whether,  on  general 
demurrer,  the  question  could  be  raised. 
The  right  claimed  in  the  dedaration  is  to 
take  water  "  for  the  more  convenient  use 
and  enjoyment  of  the  said  messuage  ;**  that 
is  not.  strictly  speaking,  an  averment  that 
the  water  shall  be  used  in  and  upon  the 
said  messuage  only ;  but  still,  on  general 
demurrer,  the  allegation  would  be  sufR- 
cient,  being  cured  by  the  Statute  of  Jeo- 
fails, 27  Eliz.  c.  5,     The  answer  to  the 
ease  I  cited  ( 1 0),  that  the  objection  there  was 
cured  because  it  was  after  verdict,  is  not 
sufficient,  because  the  statute  remedying 
certain  defects  afUr  verdict  was  not  passed 
till  the  21  Jac.  1.  c.  13.     The  question 
then  arises,  whether   this  is  a  profit  d 
prendre  or  not;  and  it  seems  to  me,  that 
the  taking  of  water  from  a  pond  is  not  a 
proBt  a  prendre,  which  must  be  something 
arising  out  of  the  soil,  and  that  is  not  the 
case  here.     There  is  one  instance  in  which 
a  right  of  this  sort  really  might  exist  in  the 
inhabitants  of  a  parish  by  law.  In  inclosure 
acts,  the  commissioners  are  ordered,  not 
unfreqaently,  to  set  out  a  pond  for  the  use 
of  all  the  inhabitants  as  a  watering-place ; 
and  in  such  case  I  am  not  at  all  prepared 
to  say  that  the  plaintiff  might  not,  in  a 
declaration  against  a  stranger  for  filling  up 
that  pond,  have  claimed  the  right  in  the 
manner  here  stated. 

Williams,  J. — It  seems  to  me  that,  on 
Mr.  Wightman's  own  objection,  there  is  a 
safficient  and  intelligible  restriction  in  the 
use  and  application  of  the  water  to  be 
taken  from  the  pond;  because,  for  the 
convenient  use  and  occupation  of  the  mes- 
tttage  and  dwelling,  in  respect  of  which  it 
if  cbiined,  on  general  demurrer,  is  a  suffi- 
cient restriction  of  tlie  application  of  that 
water  within  a  reasonable,  because  a  limited 
purpose.  Upon  the  second  count,  for  the 
reasons  given,  we  are  not  driven  to  con- 

(iO)  Corby  son  v,  Fearyoo. 


aider  this  by  the  rule  applicable  to  the  easea 
of  profits  a  prendre,  I  do  not  think  suffi- 
cient appears  on  this  record,  or  that  the 
right  claimed  is  of  a  nature  to  make  it  fall 
within  that  class  of  cases. 

Coleridge,  J. — My  judgment  certainly 
proceeds  on  a  ground  that  makes  it  imma- 
terial to  consider  the  distinction  between 
the  two  counts.  I  do  not  think  the  right 
here  claimed,  is  a  right  to  take  a  profit 
from  the  soil  of  another  person.  It  appears 
to  me  that  this  is  a  right  that  might  have 
been  claimed  by  custom,  although  it  is  not 
so  claimed  here,  and  that  it  is  a  mere  ease- 
ment, and  does  not  fall  within  the  principle 
of  the  cases  cited. 

Judgment  for  the  plaintiff. 


1836.  7  DOB  d.  CROSTHWAITB  AMD  AN- 
NOV.  25.  3  OTUBR  O.  DIXON  AND  ANOTHER. 

Descent — Partition. 

One  of  two  coparceners  conveyed  kU  moietf 
to  a  purchaser^  who  made  partkion  with  the 
otJ^er  coparcener  by  deed  of  lease  and  release^ 
conveying  the  whole  of  the  estate  to  a  trustee 
infee^  to  the  use  of  the  oartiesfor  their  re- 
spective  portions : — Held,  that,  by  this  deed, 
the  descent  ex  parte  matema  was  not  broken, 
so  as,  on  the  death  of  the  latter  coparcener, 
to  let  in  his  heir  ex  parte  patemd. 

Ejectment  for  land  in  the  parish  of 
Brigham,  in  Cumberland. 

At  the  trial,  before  Lord  Ablnger,  at  the 
Summer  Assizes  for  that  county  in  the  year 
1835,  a  verdict  was  found  for  the  plaintiff^ 
subject  to  the  opinion  of  the  Court  upon 
the  following 

CASE. 

The  lessor  of  the  plaintiff,  James  Cros- 
thwaite,  claims  the  property  as  heir  exparte 
pcUernd  of  Peter  Crosthwaite,  deceased ; 
and  the  defendants  claim  as  devisees  of 
Peter  Allason,  who  was  heir-at-law  exparte 
maternd  of  the  same  Peter  Crosthwaite. 

Peter  Spencer  was  formerly  owner  of  an 
estate,  of  which  the  property  in  question 
forms  a  part,  and  upon  his  death  his  estate 
descended  to  his  two  daughters,  Jane, 
wife  of  Richard  Allason,  and  Ann,  wife  of 
Joseph  Crosthwaite,  in  coparcenary.  U|K>n 
the  death  of  Jane,  her  estate  in  the  pre-- 


Digitized  by 


Google 


62 


COURT  OF  KINGS  BENCH : 


mises  descended  to  Peter  Allason,  her  son 
and  heir ;  and  upon  the  death  of  Ann,  her 
estate  in  the  premises  descended  upon  the 
said  Peter  Crosthwaite,  her  son  and  heir. 


The  following  pedigree  shews  the  rela* 
tive  position  of  the.  different  parties,  and 
their  title  by  descent. 


Peter  Spencer-rAnn. 

, A 


Richard  Crostfawtite-rSarah  Taylor. 


Richard  Allason-pJ&ne. 

I 

Peter  AUaion. 


Ann -|- Joseph  Crosthwaite. 
Peter  Crosthwaite. 


John  Crosthwaite-pl)*  Dickenson. 
James  Crosthwaite. 


In  1810,  John  Nicholson  purchased  Peter 
AUason's  share  of  the  property,  and  the 
same  was  duly  conveyed  by  Peter  Allason 
to  John  Nicholson  by  indentures  of  lease 
and  release,  dated  respectively  the  15th 
and  16th  of  November,  1810.  The  latter 
deed  was  made  between  Peter  Allason  of 
the  one  part,  and  John  Nicholson  of  the 
other  part,  habendum  to  John  Nicholson, 
his  heirs  and  assigns. 

In  1816,  Peter  Crosthwaite  and  John 
Nicholson  made  partition  of  the  property 
by  indentures  of  lease  and  release.  The 
latter  deed  was  made  between  Peter  Cros- 
thwaite of  the  first  part,  John  Nicholson  of 
the  second  part,  and  John  Huddlestone  of 
the  third  part ;  by  it  the  whole  of  the  pro- 
perty was  released  to  John  Huddleston, 
habendum  as  to  one  portion,  being  the 
premises  sought  to  be  recovered,  to  the  use 
of  Peter  Crosthwaite,  and  as  to  the  re- 
mainder, to  the  use  of  John  Nicholson. 

Peter  Crosthwaite  from  that  time  be- 
came and  was  sole  seised  thereof  in  fee, 
and  died  so  seised  in  1819,  intestate.  Upon 
his  death,  Peter  Allason  entered  into  the 
premises  in  question,  claiming  to  be  entitled 
as  heir  tx  parte  tnatemd,  and  continued 
possessed  until  the  time  of  his  death. 

In  1831  he  died,  having  devised  his 
esti|te  and  interest  in  the  premises  to  the 
defendants. 

The  question  for  the  Court  is,  whether 
James  Crosthwaite,  being  heir  ex  parte  pa- 
temd  of  Peter  Crosthwaite,  is  as  such  en- 
titled to  all  or  any  part  of  the  premises  in 
question,  or  whether  the  defendant  or  de- 
visees of  Peter  Allason,  who  was  heir-at- 
law  of  Peter  Crosthwaite  ex  parte  matemd, 
are  entitled. 

fVightman,  for  James  Crosthwaite,  the 
heir  ex  parte  patemd, — ^The  partition  by 
lease  and  release  changed  the  nature  of  the 
estate,  and  the  land  became  descendible  ex 


parte  patemd.  It  is  true,  that  if  a  man 
makes  a  feoffment  in  fee,  without  declaring 
any  use,  and  the  use  result,  the  nature  of 
the  descent  will  not  be  changed,  and  the 
use  will  descend  in  the  same  manner  as  the 
estate  out  of  which  it  arose  was  descendi- 
ble ;  but  if  the  party  declares  the  use,  and 
takes  back  an  estate,  the  nature  of  the  de- 
scent is  changed — Co.  Litt,  12, 6;  2  Rolle's 
Ahr.  780,  *  Uses,'(D.)  5 ;  Abbott  v.  BurUm 
(1 ),  Godbold  V.  Freestone  (2).  At  all  events, 
that  portion  of  the  estate  conveyed  by 
Nicholson  was  descendible  ex  parte  patemd^ 
as  it  was  acquired  by  purchase. 

W.  H.  Watson,  contrik.— Peter  Cros- 
thwaite took  the  land  by  descent  ex  parte 
matemd.  If  a  person  seised  of  lands  de- 
scendible ex  parte  matemd^  makes  a  feofT- 
ment,  and  declares  the  use  to  himself  and 
his  heirs,  the  use  is  descendible  ex  parte 
matemd — Martin  v.  Strachan  (8).  A  parti- 
tion only  regulates  the  enjoyment  of  the  es- 
tate; it  does  not  alter  the  quality.  Thus, 
in  Com.  Dig.  tit.  'Parceners,'  (C,  15,)  it  is 
said,  "  Upon  partition  made,  the  occupation 
and  descent,  which  before  were  in  common, 
shall  be  several  and  distinct.'*  "  So  par- 
ceners afler  partition  shall  be  in  from  the 
common  ancestor  as  before,  for  the  parti- 
tion doth  not  make  any  degree.**  Partition 
by  writ  does  not  operate  as  a  revocation  of 
a  will ;  nor,  according  to  Luther  v.  Kidby 
(4),  and  Rtsbyv.  Dame  Baltinghus  (5),  does 
partition  by  deed.  This  proposition  was 
doubted  in  Tickner  v.  Tickner  (6),  and 
Swift  V.  Roberts  (7);  but  Lutker  v.  Kidby 

(1)  f  Salk.  590;  ••  o.  1  Com.  lUp.  160. 
it)  S  Lev.  406. 

(3)  5  Term  Rep.  107,  n. 

(4)  3  P.  Wma.  170,  n ;  t.  c.  Via.  Abr. «  DeTise/ 
(R.)  6,  pi.  so. 

(5)  SirT.  IUym.f40. 

(6)  Cited  in  Parsons  v.  Freemtn,  3  Atk.  741 ; 
■•  c.  Ambl.  116. 

(7)  Ambl.  617;  t.  c.  3  Burr.  1488. 
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is  recognised  by  Lord  Eldon,  in  Harmood 
V.  Oglander  (8),  and  by  Lord  Kenyon  in 
GoodlUU  V.  Otwa^  (9). 
Wigktman  replied. 

Cur,  adv.  vuU, 

On  this  day,  the  judgment  was  delivered 
by- 

LoKD  Denman,  C.J. — In  this  case,  one 
of  two  parceners  alienated  his  moiety  in 
fee,  whereby  the  alienee  and  the  remaining 
parcenerbecame  tenants  in  common.  After- 
wards by  deed  of  partition  between  the 
alienee  and  the  remaining  parcener,  the 
land  was  divided  by  metes  and  bounds, 
and  each  of  them  took  a  moiety  in  seve- 
ralty. The  question  is,  whether  by  that 
deed  the  parcener  took  anything  as  pur- 
chaser, so  as  to  break  the  descent  ex  parte 
maternd,  and  to  let  in  the  heir  ex  parte 
paiemd  on  the  death  of  the  parcener. 

It  is  admitted,  that  if  the  deed  of  parti- 
tion had  been  between  the  parceners  them- 
sel?es,the  descent  would  not  be  broken — 
Com,  Dig.  tit.  •  Parceners,'  (C,  15).  But 
it  is  said,  that  inasmuch  as  one  of  the  par- 
ties to  the  deed  was  a  stranger  in  blood, 
whatever  was  taken  from  him  by  the  par- 
cener must  be  taken  by  purchase.  And 
doabdess  this  would  be  so  if  anything  was 
taken  from  him,  but  we  are  of  opinion,  that 
nothing  was  taken  by  the  parcener  from 
the  alienee  under  the  deed.  The  effect  of 
it  was  only  that  the  parcener  had  by  it  a 
divided  moiety  in  severalty,  discharged 
from  any  right  in  the  alienee,  instead  of  an 
undivided  moiety  in  common :  but  he  had 
the  same  estate  in  the  land  as  before. 

The  consequence  is,  that  a  nonsuit  must 
be  entered. 


1836. 


{ 


THE  KINO  V.  THE  COMMISSION- 
ERS OF  CUSTOMS. 

Mandamus — Commissioners  of  Customs. 

The  Court  rejused  to  grant  a  mandamus 
to  the  Commissioners  of  Customs,  ordering 
tJiem  to  deliver  up,  on  payment  of  certain 
(buieSf  goods  which  they  had  saved  and  f^eld 
tidiject  to  the  payment  of  higher  duties,  they 

(8)  6  Yes.  199;  s.  o.  8  Yes.  106. 

(9)  7  Term  Rep.  416,  417. 


being  etther  justified,  or  if  not,  subject  to  an 
action. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  65.] 


GOODMAN    t^.     UARVBT    AND 
OTHERS.* 


1836 

April  ^8. 

Bill  of  Exchange — Gross  Negligence — 
Fraud. 

Where  a  bill  of  exchange  has  been  ob- 
tained from  the  payer  fraudulently,  and  with- 
out any  consideration  for  it,  and  it  comes 
into  the  hands  of  a  holder  for  valuable  con- 
sideration, the  proper  question  to  be  left 
to  the  jury  is,  whether  there  was  any  mala 
fides  m  the  transaction,  by  which  the  holder 
became  possessed  of  it ;  and  not  merely  whether 
he  was  guilty  of  gross  negligence,  which  is 
evidence  only  of  mala  fides,  but  is  not  the 
same  thing. 

Assumpsit  on  a  bill  of  exchange.  The 
declaration  stated,  that  the  defendants,  on 
1st  of  September,  ISSft,  at  Limerick,  in  that 
part  of  the  United  Kingdom  called  Ireland, 
made  their  bill  of  exchange,  and  directed 
the  same  to  Gould,  Davie. &  Co.,  and 
thereby  required  Gould,  Davie  &  Co.  to 
pay  to  John  Scott,  Esq.,  or  order,  the  sum  of 
262/.  1  Ss,  Id.,  value  in  freight,  per  Cairo, 
four  months  after  the  date  thereof:  that  the 
said  John  Scott  then  and  there  indorsed  the 
same  to  D.  Levy,  and  the  said  D.  Levy 
indorsed  to  the  plaintiflT,  and  the  same  was 
presented  to  G.  D.  &  Co.  for  acceptance, 
which  was  refused, — of  all  which  the  de- 
fendants had  notice. 

Plea — Non  assumpsit  (before  the  new 
rules). 

At  the  trial,  before  Lord  Denman,  C.  J., 
at  the  London  sittings  afler  Hilary  term, 
1885,  the  plaintiff  put  in  the  note,  and 
proved,  that  he  gave  value  to  D.  Levy  for 
the  bill  in  question  before  it  became  due, 
but  after  it  had  been  protested  by  Levy  for 
non-acceptance  ;  the  bill  itself  then  having 
the  notarial  marks  upon  it,  thus — "  Will  not 
be  paid  in  consequence  of  a  notice  from 

*  This  and  the  following^  caeea  were  decided  in 
the  course  of  the  jear  1836,  and  are  those  referred 
to  in  5  Law  J.  Rep.  (n.s.)  K.B.  f56. 
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the  creditors  of  Jolin  Scott,  who  states  he 
has  received  no  value  for  it,  and  they  re- 
quire us  not  to  pay  it."  On  the  part  of  the 
defendants,  (Scott  the  payee)  proved  that 
he  gave  the  hill  to  a  Captain  Hodgson  to 
get  it  discounted — that  it  came  back  into 
his,  Scott*8,  possession  after  the  time  when 
it  was  proved  to  have  been  so  protested,  and 
was  then  again  returned  to  Hodgson  to  get 
it  discounted,  who  however  did  not  account 
for  the  produce  to  Scott,  nor  did  the  latter 
ever  see  the  bill  again,  or  get  anything 
upon  it. 

His  Lordship  thought  that  the  plaintiff 
could  not  recover,  as,  at  the  time  of  its 
discount  by  him,  the  bill  bore  its  death- 
wound  visibly  upon  it  from  the  notarial 
marks,  and  that  he  could  not  afVer  that 
have  any  title  conveyed  to  him.  The  jury 
found,  that  the  notarial  marks  conveyed 
notice  of  the  dishonour;  and  his  Lordship 
gave  the  plaintiff  an  opportunity,  if  he  chose, 
of  going  to  the  jury,  saying,  he  should  leave 
it  to  them  to  say,  whether  the  plaintiff  was 
guilty  of  gross  negligence  in  receiving  the 
bill.  After  the  expression  of  the  opinion 
of  his  Lordship,  his  counsel  declined  that, 
and  preferred  to  be  nonsuited.  The  plain- 
tiff was  accordingly  nonsuited. 

A  rule  had  been  obtained,  calling  on  the 
defendants  to  shew  cause  why  that  nonsuit 
should  not  be  set  aside,  and  a  new  trial 
had ;  against  which,  cause  was  shewn  by — 

Mr,  Attorney  General  (Campbell)  and 
Mellor,  who  contended,  that  this  action  was 
not  maintainable.  Where  a  person  takes 
a  bill  before  it  becomes  due,  and  does  not 
know  that  the  bill  was  dishonoured  for  non- 
acceptance,  it  is  no  defence  that  no  notice 
has  been  given  of  the  non-acceptance  to 
the  drawer.  But  if  the  holder  take  it  with 
knowledge  of  the  dishonour  for  non-ac- 
ceptance, he  is  bound  to  prove  notice  to 
the  drawer,  that  he  might  have  it  in  his 
power  to  witlidraw  the  effects  in  ^  hands 
of  the  drawer.  The  exception  to  the  rule, 
that  notice  roust  be  given,  is,  that  the 
holder  took  the  bill  without  knowing  that 
it  had  been  dishonoured  for  non-acceptance. 
The  notarial  marks  on  the  bill  itself,  when 
the  plaintiff  took  it  from  Levy,  indicated 
to  all  the  world  that  it  had  been  presented 
for  acceptance  on  the  20th  of  September, 
and  dishonoured  for  non-acceptance. 
[Pattsson,  J. — At  the  time  of  the  non- 


acceptance,  Gould,  Davie  ft-  Co.  had  no 
funds,  but  they  might  have  had  before  the 
bill  became  due.] 

The  only  way  to  get  rid  of  the  necessity 
of  proving  notice,  is  to  shew  that  there 
were  no  funds  from  the  time  when  the  bill 
was  dated,  up  to  the  time  when  it  be- 
came due,  and  also  that  there  was  no  rea- 
sonable expectation  of  its  being  honoured. 
What  is  the  plaintifTs  title  to  the  bill  in 
question?  The  bill  is  in  the  hands  of 
Scott,  the  payee,  after  it  had  been  dis- 
honoured for  non-acceptance.  Suppose  it 
had  been  in  his  hands  after  dishonour  for 
non-payment,  and,  subsequent  to  the  time 
when  it  became  due,  he  had  asked  Hodgson 
to  get  it  discounted,  and  he  had  defrauded 
the  payee  of  the  proceeds,  could  Goodman, 
as  indorsee,  have  maintained  the  action? 
He  claims  under  Hodgson,  although  Hodg- 
son's name  is  not  on  the  bill,  and  as  Hodg- 
son could  not  have  maintained  the  action, 
so  neither  could  Goodman.  When  the  bill 
has  become  due,  the  holder  who  receives 
it  takes  it  subject  to  all  its  defects.  Now, 
it  is  true,  that  in  this  case  Goodman  took 
the  bill  before  it  became  due,  but  when  he 
took  it,  it  had  the  notarial  marks  on  it,  de- 
noting its  dishonour  for  non-acceptance ; 
and  any  one  who  takes  such  a  bill,  takes  it 
subject  to  the  infirmity  of  title  in  the  per- 
son from  >\hom  he  received  it ;  and  as  Hodg- 
son was  not  the  bond  fide  holder  for  a  valu- 
able consideration,  Goodman,  who  makes 
out  his  title  through  him,  cannot  recover. 
His  Lordship  offered  to  leave  the  question 
to  the  jury,  whether  Goodman  was  guilty 
of  gross  negligence  upon  the  circumstances 
under  which  he  took  the  bill.  Gross  neg- 
ligence is  equal  to  fraud,  and  the  plaintiff's 
counsel  having  refused  to  have  that  ques- 
tion lefl  to  the  jury,  it  is  tlie  same  as  if  the 
jury  had  found  that  he  was  guilty  of  gross 
negligence.  There  is  no  distinction  be- 
tween a  bill  being  noted  for  non-acceptance, 
and  for  non-payment.  Crossly  v.  Hand{l\ 
and  O'Keefe  v.  Dunn  (2),  were  cited. 
Lastly,  a  copy  of  the  protest  ought  to  have 
been  sent  to  the  drawer — Selro.  N,P.  827; 
BuU.  N.P.  271-2.  This  being  a  bill  drawn 
in  Ireland,  is  a  foreign  bill — Makoney  v. ' 
Ashlin  (3), 

(l>  13  East.  50«. 
(«)  6  Taunt  305. 
(3;  2  B.  &  Ad. 478 ;  s.  c.  9  Law  J.  R«p.  K.B.  264. 
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Erk^  oontHL — Ab  to  the  last  objectioiiy 
MO  fuch  olnectioa  was  taken  at  the  trial. 

[Lord  Dbmman,  C.J. — The  oUection 
made  was  to  the  form  of  the  letter.  J 

Suppose  the  cases  to  apply  to  a  person 
lt?ing  in  Limerick? 

[Loan  Dbkman»  C J.  —  We  have  no 
doubt  upon  that  pmnt.] 

Here,  then,  on  the  31st  of  August,  the 
drawee  sends  notice  to  the  drawers  not  to 
paj  the  bill  when  presented.  On  the'  29th 
of  September  they  refuse  to  accept  the  bill 
for  want  of  funcU,  becausS  they  had  had 
■otioe  not  to  accept.  ^ 

[Lord  Drkmak,  C J. — Nothing  was  re* 
served  upon  that  point.] 

[Lrtlxdalb,  J. — The  law  will  imply 
notice  of  dishonour  to  the  drawer.  On  the 
same  prmciple,  where  fiinds  are  not  in  the 
hands  of  die  drawee,  no  notice  of  dis- 
honour need  be  given  to  the  drawer.  The 
bw  implies  that  fact.] 

Then,  the  question  is,  whether  the  no- 
tarial marks  upon  the  bill,  which  the  jury 
have  found  did  convey  notice  of  dishonour, 
made  it  impossible  for  the  plaintiff  to  re* 
cover.  Does  Goodman  shew  a  title  to  the 
bill  ?  The  principal  diflScuhy  arises  fVom 
the  decisioo  in  0*Keefe  v.  Dumn ;  but  that 
was  decided  on  the  principle,  that  if  thp  last 
indorsee  takes  the  bill  without  notice  of 
prior  dishonour,  he  can  recover ;  but  not  so 
the  payee  who  has  notice.  Here,  Scott 
had  a  right  to  put  the  bill  in  circulation ; 
ahd  it  may  be  admitted,  that  if  Scott  had 
given  to  the  subsequent  holder  notice  of 
the  dishonour,  the  subsequent  holder  would 
only  have  the  same  right  as  Scott.  All  that 
he  would  have  to  ascertain  would  be,  whe- 
dier  the  drawer  had  notice  of  the  dishonour. 
This  is  not  like  a  bill  tainted  in  iu  original 
creation  with  usury  or  gaming,  and  it  would 
be  die  same  thing  as  if  the  bill  had  been 
kept  in  circulation,  and  no  dishonour  till 
presentment  for  payment.  Seott  took  the 
Ml,  and  gave  it  to  Hodgson  to  get  it  dis- 
counted. He  ^d  so,  and  having  put  it  in 
circalation,  Goodman  gave  to  David  Levy 
a  ooQsideradon  for  it ;  and  the  oidy  ques- 
tion to  be  left  to  the  jury  was,  whether 
Goodman  was  guilty  of  any  frand. 

Lord  Demman,  C  J. — The  only  question 
I  ofiered  to  leave  to  the  jury  was,  whether 
Goodman  was  guilty  of  gross  negligence. 
New  SsRin,  VL— K.B. 


Gross  negligence  may  be  evidence  of  aiola 
Juletf  but  it  is  not  precisely  the  same  thing. 
The  question  ought  to  have  been,  whether 
the  holder  was  guilty  of  any  fraud  under 
the  circumstances  in  which  he  took  the 
bill.  We  have  already  shaken  the  dictum, 
that  the  question  to  be  left  to  the  jury  is, 
whether  the  holder  took  the  bill  under 
circumstances  in  which  a  prudent  and 
cautious  man  would  have  done  so ;  and  by 
this  decision,  we  get  rid  of  the  last  remains 
of  that  dictum ;  and  unless  there  is  maia 
JUIesin  the  transaction,  by  which  the  holder 
of  a  bill  became  possessed  of  it,  the  bill 
passes. 

The  rest  of  the  Court  concurring — 
Rule  absoifOe, 


1836.       \     SVANS    V.    SLUOTT     AND 

May  27.  J  Patrick. 

Replevin — Pleading — Detainer. 

At  common  /ow,  on  action  of  replevin  lies 
for  a  wrongful  detainer  after  a  lawful  dis" 
tren. 

The  plaint^  declared  in  replevin  for  tak^^ 
ing  ana  deUuning  cattle,  and  the  defendant 
avomed  for  rent  m  arrear : — Held^  that  a 
]^lea  m  bar,  that  after  the  taking,  and  before 
trkpoumiing,  the  plaintiff  tendered  the  rent 
and  coete  of  dietrete,  was  *good  on  special 
demurrer. 

Declaration  in  replevin,  alleging  in  the 
usual  form,  that  the  defendairts  took  the 
cattle  of  the  plaintiff,  and  unjustly  deteined 
the  same  against  sureties  aiid  pledges,  un- 
til, &c.  Avowry  and  cognisance,  whereby 
the  defendant  Elliott  avowed  aiid  Patrick 
acknowledged  the  taking  of  the  cattle,  and 
justly,  &c.,  for  half  a  year's  rent,  due  to 
clliott  on  a  demise  to  the  plaintiff. 

Plea  in  bar,  that  after  the  taking  of  the 
cattle,  and  before  the  impounding  thereof, 
to  wit,  on  &c.,  the  plaindff  tendered  to 
Patrick,  who  was  then  duly  authorised  to 
receive  the  said  rent,  the  said  sum  of  27 k 
lOs.,  so  due  for  rent,  as  in  the  said  avowry 
and  cognisance  mentioned,  together  with 
61.  for  the  costs  and  expenses  of  the  taking 
of  the  said  distress,  that  sum  being  reason* 
able  and  sufficient  for  the  costs  and  ex- 
penses in  that  behalf,  which  several  sums 
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respeetively,  Patrick  then  wholly  refiMtd 
to  accept,  and  afterwards  unjustly  detained 
the  said  cattle,  against  sureties  and  pledges, 
until,  ^c.  in  manner  and  form  as  the  plain- 
tiflf  hath  ahove  thereof  complained :  con* 
eluding  with  a  verification. 

Demurrer  to  the  plea  in  har,  stating  for 
cause,  that  it  does  not  traverse  or  suffi* 
ciently  confess  and  avoid  the  several  mat* 
ters  in  the  avowry  and  cogniiance  above 
set  forth,  in  this,  to  wit,  that  the  said  plea 
is  pleaded  to  the  whole  of  the  avowry  and 
cognizance,  and  contains  matter  in  answer 
only  to  part  thereof,  inasmuch  as  the  mat* 
ters  contained  and  set  forth  in  the  said 
plea,  in  answer  to  the  said  avowry  and 
cognisance,  avowing  and  acknowledging 
the  taking  and  detaining,  stated  in  the  de- 
claration, do  not  shew  that  the  taking  stated 
in  the  declaration  was  not  just. 

Joinder  in  demurrer. 

/.  Evans,  in  support  of  the  demurrer. — 
The  plea  in  bar  admits  that  the  taking  was 
legal,  and  merely  goes  to  the  detention. 
1^  therefore,  it  could  be  sustained,  the 
plaintiff  might  recover  damages  in  respect 
of  the  distress,  notwithstanding  such  ad- 
uiiaaion.  Now  the  authoritiea  shew,  that 
for  m  wrongful  detainer  only,  detinue,  and 
not  replevin,  is  the  proper  form  of  action. 
Thus,  Lord  Coke  in  his  note  upon  the  Six 
Carpenterf^  case{\),  after  stating  that  ten* 
der  on  the  lancT  before  the  distress,  roakea 
the  distress  tortious,  •  and  afler  diatreaa, 
and  before  impounding,  makes  the  detainer 
wrongful,  observes,  '*lf  the  plaintiff  make 
him  (the  avowant)  a  sufficient  tender,  he 
nay  have  an  action  of  detinue  for  the  de« 
tainer  after;'*  aud  in  ^  IntU  107,  the  same 
distinction  is  stated  as  to  the  unlawfulness 
of  the  distress,  and  the  detainer  where  the 
distress  is  for  rent  in  arrear,  or  for  damage 
feasant.  So  also  in  Seln,  N.P.  7th  edit, 
it  is  laid  down,  **  If  a  distress  has  been 
made,  and,  before  impounding,  the  arrears 
are  tendered,  then  the  detainer  only  ia  un- 
lawful, and  the  tenant  must  bring  detinue.'' 
He  also  contended,  that  the  plea  was  a  de» 
parture  from  the  declaration. 

E.  V,  WilUaam^  contriU— It  aeema  to  be 
admitted,  that  if  the  pbintiff  had  entered  a 
WiiUfroKqmwA  to  the  taking,  he  mighthave 
procaaded,  and   have  recovered  damages 

(1)  Co.  Rap.  146,  a. 


fer  the  wrongful  detcmioo.  It  ia  clear, 
however,  that  replevin  liea  for  a  wrongfiri 
detainer  only, for  xtiFitzkerbert^N.B.^^^G^ 
it  is  said,  '*  If  a  man  take  cattle  daaaags 
feasant,  and  the  other  offer  sufficient 
amends,  and  he  refuseth ;  now,  if  be 
aueth  replevin,  &c.  for  the  cattle,  he  shall 
recover  damages  only  for  the  detainiog  of 
them,  and  not  for  the  takings  because  this 
was  lawful;  and,  therefore,  no  return  shall 
be;"  and  this  passage  ia  quoted  in  the  Sim 
Carpenters*  case.  So  in  Fin.  Abr.  UU 
'  Tender,'  (S),  pi.  1,  and  in  Qilbert  on  Die* 
tresses,  it  is  laid  down,  that  if  there  be  a 
tender  by  the  owner  between  the  taking 
and  impounding,  he  may  bring  replevin. 
In  Alien  v.  Bayley  {%),  the  pleadinga  were 
nearly  similar  to  the  firesent;  and  the  only 
objection  made,  was,  that  the  tender  waa 
not  averred  to  be  before  the  impounding  ; 
but,  in  that  case,  as  well  as  ia  PiUdngton  v» 
Hasting  {S),  it  was  assumed  that  replevin 
will  lie  for  the  wrongful  detainer  only.  In 
Anscomb  v.  Shore  (4X  it  was  held,  that  an 
action  on  the  case  could  not  be  supported 
for  detaining  cattle  distrained  and  impound* 
ed,  where  m  tender  of  amenda  was  not 
made  till  afler  the  impounding ;  and  it  ia 
made  a  quMtion,  if  such  action  ean  be 
anstained,  if  tlie  tender  of  amenda  haa  been 
made  before  the  impounding,  aa  the  proper 
mode  to  try  the  validity  of  the  diatreaa  is, 
by  action  of  replevin,  or  trespass.  All  tha 
aiKhoritiea  therefore  shew,  that  replevin 
liea  after  a  tender  by  the  owner;  and  the 
only  question  is,  if  these  pleadings  are  in* 
formal.  Now,  if  thei^  is  any  Lalt,  it  ia 
occasioned  by  the  declaration  following 
the  writ,  which  is  always  &r  taking  and 
detainiog.  Besides,  the  effect  of  the  plea 
in  bar  obviously  is,  to  shew  that  the  taking 
in  the  declaration  is  an  im^ied  taking  in* 
eluded  in  the  detention.  This  argument 
is  supported  by  Virtme  v.  BeaHef^^d}^ 
where  it  was  held,  that  treapaas  lies  for  a 
detainer  of  a  distress  after  a  tender  of  rent, 
and  also  upon  the  weli*  known  principle  in 
the  law  of  larceny,  aa  to  the  taking  of 
goods  in  one  county,  and  detaining  tbeoa 
in  another.  Besides,  this  plea  in  bar  ia 
nothing  more  than  a  replication  in  the  na^ 

(ft)  a  Uiiw.  1594. 
(3)  Cro.  KliB.  813. 
<4)  1  Campb.  985. 
(a>  1  Ma^Rob.  t1. 
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tariof  a  new  ntigiiiiicntt  Me  1  fF.  8mwi<k 
300,  b,  ftlltgin^  that  the  deeUration  is  not 
fer  the  kwftil  tmking  of  the  cattle,  but  for 
the  enhseqitent  wrongful  detention,  which 
indndee  a  new  tortious  taking*— Baiter  v. 

EwamSf  in  reply. — ^Tlie  detention  does 
not  inelnde  the  taking,  for  they  are  ex- 
prceely  distinguished  in  the  plea  in  bar. 
It  has  been  shewn,  that  trespass  and  deti* 
Boe  would  lie  for  a  detention  only ;  but  it 
is  singular,  that  notwithstanding  the  au* 
thoriiy  of  Fiiuhtrhert^  there  is  no  writ  in 
teplevia  applieable  to  a  case  of  detention 
only,  llie  plea  in  bar  is  to  the  whole 
avowry,  but  it  impeaches  the  detention 
only. 

Lono  DaNMAV,  C.J.*— This  appears  to 
me  to  be  a  very  critical  objection.  The 
pica  in  bar  does  not,  in  distinct  terms,  al- 
Mge  a  new  taking  and  detaining ;  but  I  do 
not  see  how  we  can  confine  the  meaning  of 
the  word  ^  take,"  so  as  to  apply  it  to  the 
irst  taking  only.  As  every  continuing  tres* 
pass  ia  a  new  trespass,  so  every  detainer 
is  a  new  taking. 

LiTTLBDALi,  J.*— The  words  of  the  de« 
daiation  are  satisfied  by  a  detaining  after 
ike  tender. 

Pattbsoii,  J.— The  authorities  cited  by 
Mr.  Williams,  abondantly  shew  that  reple- 
vbliea. 

WuLiAif  8,  J.  was  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


1836. 


} 


HAYSELDEK  V.  STAFF. 


Pleading — General  Isiue. 

To  a  cetmt  in  indebitatus  assumpsit  for 
rlr,  labour^  and  materials^  the  defendant 
pieadtdf  ikai  the  wwk  was  done,  and  the 
wnOerials  provided,  in  endeavouring  to  pre-' 
went  a  chimney  of  the  drfendatWsfrom  snudc-^ 
^g%  upon  an  agreement  that  they  should  not 
he  pmd/or  unless  the  plaintiff  succeeded  in 
preventing  the  said  chimney  from  smoking: 
' — Held,  on  special  demurrer,  that  this  plea 

(6)  1  Bsrn.  909. 


nas  had,  as  etmmndiing   to    the  general 
iuue. 

Indebitatus  assumpsit  for  work  and  labour 
as  a  builder,  and  materials,  and  upon  an 
account  stated. 

Pleas — Non  assumpsit,  except  as  to  a 
certain  sum ;  and  as  to  that,  payment  before 
action  brought ;  and  to  a  part  of  the-  sum 
mentioned  in  the  second  Count,  "  that  the 
said  work  was  done,  and  materials  provided 
for  the  same,  by  the  plaintiff,  in  and  about 
the  endeavouring  to  prevent  a  certain 
chimney  of  the  defendant's  from  smoking, 
upon  the  terms,  agreement,  and  under- 
standing between  the  plaintiff  and  the  de- 
fendant, that  the  plaintiff  should  not  be 
paid  for  the  said  work  and  materials,  or 
any  part  thereof,  unless  he  should  succeed 
in  preventing  the  said  chimney  from  smok- 
ing. Averment,  that  the  plaintiff  did  not 
succeed  in  preventing  the  said  chimneyt" 
&c. ;  concluding  with  a  verification. 

Special  demurrer  to  the  last  plea;  as- 
signing for  causes,  that  it  amounts  to 
the  general  issue,  and  tends  to  unnecessary 
prolixity  of  pleading ;  that  it  is  argumenta- 
tive, and  an  evasive  and  indirect  denial  of 
the  cause  of  action  in  respect  of  which  it 
is  pleaded ;  and  that  it  does  not  well  or 
sufficiently  traverse,  or  confess  and  avoid. 

Joinder  in  demurrer. 

Busby^  in  support  of  the  demurrer. — 
The  rule  laid  down  in  Com.  Dig,  *  Pleader* 
(£,  1 3)  is,  that  *'  where  a  man  has  no  spe- 
cial matter  for  his  justification  or  excuse, 
be  ought  to  plead  the  general  issue,  to 
avoid  prolixity  in  records ;"  and  the  only 
exceptions  are  (E,  14),  that  "  matter  of 
law  may  be  pleaded  specially,  though  it 
may  be  given  in  evidence  under  the  general 
issue;  and  that  a  plea,  which  conlessea 
and  avoids  the  plaintiff's  title,  is  good, 
though  the  matter  may  be  given  in  evi- 
dence under  the  general  issue."  This  dis- 
tinction is  noticed  by  Bayley,  J.  in  Carr 
v«  Hinchl\ffe{\\  who  refers,  in  illustration 
of  its  correctness,  to  Brorvn  v.  C^mish  (2), 
Vanhatton  v.  Morse  (3),  and  Paramore  v.r 


(1)  4  B.  fit  C.  547 ;  s.c.  4  Uw  J.  Rep.  K.B.  5. 
(«)  1  Lord  Rajm.  S17  ;  t.c.  1  Sa)k.  515. 
(3)  f  Lord  Rarin.  787. 
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Johtuon  (4).  Where,  therefore,  the  defence 
may  be  given  in  evidence  under  the  general 
issue,  and  is  not  within  either  of  the  ex- 
ceptions, the  defendant,  according  to  these 
authorities,  cannot  plead  specially.  Now, 
the  present  plea  neither  confesses  and 
avoids  the  contract  or  promise  alleged, 
nor  introduces  matter  of  law ;  and  it  is 
consequently  bad  at  common  law.  It  is 
also  bad  within  the  new  rules,  for,  although 
]ndirectly,it  substantially  denies  the  contract 
alleged ;  and  the  rule  is,  that  **  the  plea  of 
non  assumpsit  shall  operate  as  a  denial,  in 
^t,  of  the  express  contract  alleged,  or  of 
the  matter  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law." 
The  argument,  that  this  special  plea  is  not 
demurrable,  as  amounting  to  the  general 
issue,  because  it  does  not  go  to  the  whole 
cause  of  action,  is  not  entitled  to  any 
weight;  for  the  objection,  that  such  a  plea 
tends  to  prolixity,  would  apply  more  for- 
cibly if  the  defendant  could  split  the  plain- 
tiff's demand,  and  plead  specially  to  each 
subdivision. 

Martin,  contrfi. — According  to  the  first 
rule  of  Hilary  term,  4  Will.  4,  and  the  ex- 
ample, that  "  in  an  action  of  indebitatus 
assumpsit  for  goods  sold  and  delivered,  the 
plea  of  non  assumpsit  will  operate  as  a 
denial  of  the  sale  and  delivery  in  point  of 
fact,"  this  plea  is  clearly  good,  for  the  de- 
fence it  sets  out  could  not  be  given  in  evi- 
dence under  non  assumpsit,  or  does  not 
amount  to  non  assumpsit,  so  as  to  make 
the  plea  bad  on  special  demurrer.  Besides, 
the  plea  confesses  that  the  work  was  done, 
and  the  materials  provided ;  but,  by  way 
of  avoidance,  states  facts  negativing  the 
promise,  and  so  is  within  the  rule  that 
directs,  that  '*  in  every  species  of  assumpsit, 
all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  dis- 
charge, but  those  which  shew  the  transac- 
Hon  to  be  either  void  or  voidable  in  point 
of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded."  Now, 
the  word  •^'confession,"  as  there  used,  is 
not  confined  to  the  admission  of  a  debt 
only,  for,  in  many  of  the  instances  used  in 
illustration  of  the  rules,  no  debt  could  arise, 

(4)  1  Lord  H«ym.  566;  s.o.  If  Mod.976, 


as  upon  a  contract  made  during,  covevture, 
or  void  from  illegality.  In  PaUsv^  Sparrem 
(.5)  it  was  held,  that  the  defendant  could 
not  set  up  the  illegality  of  the  contract 
upon  which  the  action  was  brought,  under 
a  plea  of  non  assumpsit ;  and  in  Edmunds 
V.  Harris  (6),  that  in  debt  for  goods  sold 
and  delivered,  and  a  plea  of  mmquam  inde^ 
Intatus,  evidence  that  the  goods  were  sold 
on  a  credit  not  expired,  was  inadmiaai- 
ble. 

[Lord  Dbnhak,  C.J. — If  rightly  de- 
cided, this  case  is  in  point ;  as  there  the 
defence  was  part  of  the  contract.  In  all 
the  other  cases,  it  consisted  of  matters 
dehors  the  contract.  That  case,  however^^ 
has  been  very  much  questioned.]    . 

[Pattsson,  J. — It  has  been  thought,  that 
'*  the  sale  and  delivery,"  of  which  the  plea 
of  non  assumpsit  is  to  operate  as  a  denial, 
means  the  sale  and  delivery  mentioned  in 
the  declaration ;  and  if  so,  that  in  Edmunds 
y.  Harris  the  plea  of  nunquam  indebilatus 
would  operate  as  a  denial  of  a  sale  and  de- 
livery of  goods  to  be  paid  for  on  request. 
The  plea  here  states,  that  the  work  and 
labour  mentioned  in  thp  declaration  were 
not  to  be  paid  for  on  request,  but  cmly  in 
the  event  of  their  being  sucoesaful.] 

In  the  case  cited,  there  was  "  a  sale,  and 
delivery"  in  point  of  fact,  within  the  mean- 
ing of  the  rule. — He  also  referred  to  C«w- 
sms  V.  Paddon  (7),  which,  he  argued,  did 
not  overrule  Edmunds  v.  Harris,  and  to 
Waddiiove  v.  Bamett  (8) ;  and  he  farther 
contended,  that  the  plea  was  good  at 
common  law,  as  it  gave  bolour  to  the  plain- 
tiff,— citing  Stephtn  on  Pleading,  p.  421, 
and  Bird  v.  Higginson  (9). 

Busby,  in  reply,  distinguished  Birdv, 
Higginson,  as  no  judgment,  upon  a  point 
resembling  the  present,  was  there  pro- 
nounced ;  and  he  also  relied  on  Waddslove 
V.  Bamett* 

Cur,  adv,  fmU. 

(5)  1  Biog.  N.C.594;  s.e.  4 Law  J.  Rep.(N.i.) 
C.P.  «01. 

(6)  2  Ad.  &  £1.  414. 

(7)  t  Cr.  M.  &  R.  547;  ■.c  5  Law  J.  Rap. 
(n.8.)  Excb.  49. 

(8)  8  fiing.  N.C  538;  a.  c  5  Law  J.  Rep.  (it.8.) 
C.P.  145. 

(4»)  S  Ad.  &  £1. 696 ;  a.  c  4  Law  J.  Rep.  (n.8.) 
R.B.  If  4. 
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Jndgmenl  wag  afterwards  delivered  by — 

LoRDDsKMANt  C.J.  [who  Stated  the  de- 
daratioD  and  p]ea,and  then  proceeded] — To 
this  pka  there  is  a  demurrer,  which  assigns 
for  special  causes,  that  it  amounts  to  the 
general  issue ;  that  it  is  an  argumentative, 
and  evasive,  and  an  indirect  denial  of  the 
csnse  of  action ;  and  that  it  does  not  suffi- 
ciently traverse,  ot  confess  and  avoid  the 
estise  of  action.  It  must  first  be  consi- 
dered, whether  the  defence  set  up  in  the 
plea  could  be  given  in  evidence  under  the 
pleaof  non  assumpsit,  because,  if  it  could 
act,  then  there  is  no  ground  for  the  de- 
murrer. There  is  no  doubt  that  it  might 
be  so  before  the  new  rules,  because  not 
only  might  the  fact  of  the  actual  contract 
itself  have  been  denied,  but  it  might  also 
be  shewn  that  it  was ,  void  in  law,  or  that 
the  contract  had  been  performed,  or  that 
the  defendant  was  excused  from  the  per- 
fi>rmanre  of  it  by  many  other  circum- 
stances. But  since  the  new  rules  (which 
rules  have  the  force  and  effect  of  an  act  of 
parliament),  in  actions  of  assumpsit,  the 
plea  of  non  assumpit  is  to  operate  only  as 
a  denial  in  fiu:t  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged 
may  be  implied  by  law.  In  actions  of  as- 
sumpsit for  goods  sold  and  delivered,  the 
plea  of  non  assumpsit  is  to  operate  as  a 
denial  of  the  sale  and  delivery  in  point  of 
&ct,  and  in  every  species  of  assumpsit,  all 
matters  in  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge, 
but  diose  which  shew  the  transaction  to  be 
either  void  or  voidable,  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise,  must  be 
specially  pleaded.  One  of  the  general  ob- 
jects of  these  new  rules  was  to  compel  a 
defendant  to  put  his  defence  specially  upon 
the  record ;  and,  in  conformity  with  this 
object*  the  case  of  Edmunds  v.  Harris  was 
decided.  That  was  an  action  of  debt  for 
goods  sold  and  delivered,  to  be  paid  for  on 
request  (and  which,  as  to  this,  is  the  same 
thii^  as  indebitatus  assumpsit )t  to  which 
there  was  a  plea  of  mm^ftfom  mdebitatus ; 
and,  at  the  trial,  the  defendant  proposed  to 
prove  that  the  goods  were  sold  on  a  credit, 
wfaicli  had  not  expired  when  the  action  was 
brought ;  and,  on  a  question,  whether  this 


defence  was  admissible  on  the  general  issue, 
the  Court  of  King's  Bench  held,  that  it 
was  not,  that  it  ought  to  have  been  speci- 
ally pleaded,  and  that  this  was  one  of  the 
cases  which  the  new  rules  were  framed 
to  avoid.  But  that  case  was  doubted  in 
Taylor  v.  Hilary^  on  the  ground,  that  if 
the  time  of  credit  has  not  expired,,  the 
plaintiff  proves  a  different  contract  from 
that  which  he  has  stated  in  the  declaration« 
which  was,  to  pay  on  request:  and  so  also 
in  Knapp  v.  Harding,  Parke,  B.  considered 
it  as  doubtful  whether  Edmunds  v.  Harris 
was  properly  decided.  We  think,  there- 
fore, that  the  case  of  Edmunds  v.  Harris 
cannot  be  considered  as  a  binding  autho- 
rity, and,  if  not,  as  the  defence  set  up. on 
this  record  shews  a  different  contract  trom 
that  which  is  stated  in  the  declaration,  in- 
asmuch as  the  contract  stated  in  the  plea 
is,  that  the  money  should  be  paid  on  a 
certain  condition,  which  has  not  been  per- 
formed, it  is  not  a  contract  to  pay  upon 
request,  and  therefore  the  defence  might 
be  gone  into  upon  the  general  issue. 
In  the  case  of  Waddilove  v.  Bameit,  which 
was  an  action  for  use  and  occupation,  it 
was  determined  by  the  Court,  after  con- 
sidering the  effect  of  the  new  rules,  that 
under  the  issue  of  non  assumpsit,  the  de- 
fendant might  give  in  evidence,  that  the 
plaintiff  had  mortgaged  the  premises  before 
the  defendant  came  into  the  occupation, 
and  that  the  mortgagee  had  given  notice 
to  the  defendant  not  to  pay  the  plaintiff 
any  rent  becoming  due  after  such  notice. 

But  though  the  defence  might  be  gone 
into  under  the  general  issue,  it  does  not 
necessarily  follow  that  the  defence  may  not 
be  specially  pleaded.  In  the  case  of  Carr 
V.  Hinchliff,  a  defence  was  put  upon  the 
record,  which,  it  was  admitted,  might  have 
been  gone  into  upon  the  general  issue,  and 
yet  allowed  to  be  a  good  plea.  That  was  an 
action  for  goods  sold  and  delivered,  and 
the  plea  was,  that  the  goods  were  sold  by 
the  plaintiff  as  the  agent  of  a  third  person, 
with  the  proper  averments  of  want  of 
knowledge,  8rc.,  and  then  the  defendant 
set  off  a  debt  due  from  that  third  person. 
The  question  was  much  considered  in  that 
case;  but  there,  in  the  first  instance,  a 
complete  contract  was  admitted  by  the 
plea,  shewing  a  primd  facie  liability  in  the 
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defendant  to  the  action,  because,  indepen* 
dently  of  the  set^oflT,  the  defendant  would 
have  been  liable.  There  was,  therefore,  a 
confession  of  the  contract  suted  by  the 
plaintiff;  but  the  plea  stated  matter  which 
avoided  that  contract,  so  far  as  to  exone* 
rate  the  defendant  from  the  performance 
of  it.  There  is  a  great  distinction  between 
the  case  of  a  plea,  which  amounts  to  the  ge- 
neral  issue,  and  that  of  a  plea  which  merely 
discloses  matter  which  may  be  given  in 
evidence  under  the  general  issue.  In  the 
latter  case,  though,  as  has  been  observed 
in  the  earlier  part  of  this  judgment,  the 
various  things  enumerated  may  be  given 
in  evidence  under  the  general  issue,  inde* 
pendently  of  any  of  the  new  rules,  yet  it  is 
incorrect  to  say  that  these  things  amount 
to  the  genera]  issue ;  they  only  defeat  the 
contract ;  but  what,  in  correct  language, 
may  be  said  to  amount  to  the  general  issue, 
is  a  plea  containing  an  allegation  that,  for 
some  reason  specially  stated,  the  contract 
does  not  exist  in  the  form  in  which  it  ia 
alleged,  and  where  that  is  the  case,  the 
plea,  instead  of  a  direct  denial,  presents  an 
argumentative  denial  of  the  contract,  which, 
according  to  the  established  rules  of  plead* 
ing,  is  not  allowed.  The  allegation  in  the 
declaration  is,  that  the  defendant  is  in* 
debted  for  work  and  labour,  and  mate* 
rials,  and  that  being  so  indebted,  he  pro* 
mised  to  pay  on  request.  The  plea  does 
not  confess  that  the  defendant  was  in- 
debted at  all ;  it  admiu  that  work  was  done, 
and  that  materials  were  found  and  pro* 
Tided ;  but  instead  of  confessing  that  any 
debt  was  created  by  that,  and  shewing 
anything  to  avoid  it,  he  says,  that  no  money 
waa  to  be  paid  unless  Use  chimney  waa 
cured  of  smoking,  which  was  not  done. 
This  is  really  saying,  in  most  distinct  terms, 
that  no  debt  ever  arose ;  and  it  therefore 
fulls  comi^etely  within  the  meaning  of 
what  may  be  termed  an  argumentative 
denial  of  the  debt.  In  5o%  v.  Nnsh,  the 
declaration  was  for  money  had  and  re* 
ceived;  the  defendant  pleaded,  that  the 
money  was  the  proceeds  of  goods  pledged 
to  the  defendant,  with  a  power  of  sale,  by 
persons  who  allowed  the  plaintiff  to  hold 
Ae  goods  as  his  own,  which,  in  fitf t,  were 
the  furoperty  of  those  persons  and  the 
piaiBtiff,and  that  the  defendant  was  willing 


to  set  off  against  the  proceeds  of  the  goods 
the  advances  made  on  them.  Tliere  were 
subsequently  pleadings  which  led  to  a  de- 
murrer. The  Court,  though  they  gave 
judgment  for  the  defendant,  said,  the  plea 
would  be  bad  on  a  apecial  demurrer.  In 
Gardner  v.  Alexander^  the  declaration  waa 
for  goods  bargained  and  sold.  The  de* 
fence  was,  that  the  goods  were  sold  under 
a  special  contract,  that  they  should  be 
shipped  within  the  current  month,  and 
landed  in  London  within  a  given  time, 
which  was  not  done.  On  an  application  to 
plead  several  matters,  the  question  was, 
whether  these  facts  could  have  been  given 
in  evidence  under  the  general  issue,  or 
whether  it  was  necessary  to  plead  them 
specially.  The  Court  of  Common  Plena 
said,  it  waa  unnecessary  to  plead  thtm ; 
the  special  contract  might  be  given  in  evi* 
dence  under  the  general  issue.  And  io 
Cmuins  v.  Paddtm,  in  the  Exchequer  (10), 
it  was  held,  that  in  debt  for  goods  sold  and 
delivered,  and  work  and  labour,  the  de* 
fendant  may  give  in  evidence,  under  the 
general  plea  of  nunquam  indebkaius^  that 
the  goods  were  worthless  and  the  work 
useless.  Upon  the  whole,  therefore,  we 
are  of  opinion,  that  the  plea  now  before 
us  caimot  be  supported. 

Judgment  for  the  plaintiff. 


1836. 


} 


STOCKDALB  t;.  CHAPMAN. 


Pleading — SimiUter, 

To  a  replication  to  a  plea  of  leave  emd 
Ueenee^  concluding  to  the  oomUry,  no  simili* 
ter  was  addedy  nor  was  there  any  &c  at  the 
end  thereof.  The  Court,  after  verdict,  refused 
to  grant  a  new  trial  for  want  of  the  similiter ; 
the  question  of  leave  and  licence  having,  im 
fact,  been  involved  in  the  other  issues,  and 
no  obfection  having  been  made  to  the  omissiom 
before  verdict. 

In  trespass  and  folse  imprisonment 
against  the  marshal  of  the  King's  Bench 
Prison,  the  defondant  pleaded  leave  and 
licence,  and  four  other  special  pleas,  alleg-^ 
ing  that  the  plaintiff  had  been  convicted  of 
a  miademeanor,  and  committed  to  the  de* 
(10>  a  U«r^.  Rep.  (x.s.)  Each.  49. 
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fendaat's  euBlodj  fibr  a  year  and  a  daj, 
aad  jttatifyiiig  under  a  right  to  detain  until 
certain  fees  were  paid.  The  plaintiff,  in 
his  replication  to  die  first  plea,  traversed 
the  k»ve  and  licence,  concluding  to  the 
ceuntr J ;  but  no  similUer  was  added,  nor 
was  there  any  ^e,  at  the  end  of  this  repli* 
eition.  Upon  the  other  pleas,  issues  were 
joined ;  and  the  plaintiff,  at  the  trial,  before 
Lord  Denman,  C.J.,  at  the  Sittings  after 
ICidiaelmas  term,  1835,  obtained  a  verdict, 
damages  70/. 

Amdrewt^  Serj,^  moved  for  a  new  trial, 
objecting,  that  as  no  issue  was  jmned  upon 
the  replicatSon  to  the  plea  of  leave  and 
Ecence,  there  being  no  similiter  added, 
and  no  ^.,  there  had  been  a  mis-* trial. 
He  cited  Caoke  v.  Burke {\\  Qriffilh  r. 
Crockfard(t)t  and  Smain  v.  Lemt{$). 

[Loan  DsKMAN,  CJ.^-HoUis  v.  Buck' 
imghamiji),  so  far  as  it  goes,  is  in  your 
&voQr;  but,  the  whole  question  of  leave 
SBdUcettce  was  involved  in  die  other  issues ; 
and  it  has,  in  point  of  fact,  been  tried.] 

Andrews,  Serf,  admitted  that  to  be  so. 

The  Court,  havhig  referred  to  2  JVms. 
Saamd.  319,  n.  6,  re&sed  the  rule,  on  the 
ground  of  a  delect  in  the  record. 

Rulerejused{5). 


1836. 


} 


LAKE  V,  KUFFLB. 


Baron  and  Feme — Plea  of  Coverture, 

A  r€plicatum  to  a  plea  qf  coverture,  ifuit 
the  phmiifs  husband  ai  the  time  of  the  pro^ 
wise  m  the  declaratioHf  had  been  absent 
sewen  years,  and,  during  that  period,  he  was 
wot  known,  nor  is  he  now  known  by  the  plain^* 
txffto  he  aUve^  is  bad  on  special  demurrer. 

Declaration  in  assumpsit  by  the  payee 
against  tbe  maker  of  a  promissory  note. 

Plea — That  the  plaintiff,  at  the  time  of 
the  making  of  the  note,  was  and  still  is  the 
wife  of  one  Simon  Lake. 

(1)  dT«QBt.  164. 
(«)  SBfOw&Biof.  I. 
(3)  3  Dowl.  P.C.  700. 
<4)  3  Dowl.  &  Ryl.  1. 

<5>  A  rule*  nisi  wasfFastad  on  the  ground  of  ez- 
CMM^e  damtgefl. 


Replieatioii — ^That  the  said  Simon  Lake, 
in  that  plea  mentioned,  had  been  and  was 
eontinually  absent  from  the  plaintiff  for 
the  space  of  seven  years  next  before  the 
making  and  delivery  of  the  note,  and  the 
making  of  the  defendant'a  promise,  and 
had  not  been,  and  was  not  known  by  the 
plaintiff  to  be  living  within  that  time ;  and 
that  the  said  Simon,  at  the  time  of  making 
and  delivering  the  note,  and  makbig  the 
pronilse,  was,  and  fVom  thence  continually 
and  hitherto  has  been,  and  still  is,  absent 
from  the  plaintiff,  and  has  not  been  known 
by  the  plaintiff  to  be  living  within  that 
time,  and  is  not  now  known  by  her  to  be 
living.     Verification. 

Demurrer,  assigning  the  following  causes 
— That  the  plaintiff,  instead  of  pleading 
that  her  husband  is  dead,  pleads  circum- 
stances from  which  she  wishes  a  legal  pre- 
sumption of  that  death  to  be  raised^  and 
so  the  replicadon  is  argumentadve  ;  and, 
that  in  pleading  the  circumstances,  the 
plaintiff  has  pleaded  them  insufficiently 
for  the  purpose,  by  reason  that  she  only 
statea  her  own  want  of  knowledge  of  her 
husband's  being  alive,  and  not  that  there 
was  such  want  of  knowledge  generally. 

Joinder  in  demurrer. 

O.  T.  White  was  to  have  argued  in  sup- 
port of  the  demurrer;  but  tbe  Court  called 


Espinasu,  in  support  of  the  replication. 
«»This  is  a  good  replication,  £or  it  states 
faets  which  entitle  the  pbinuff  to  sue  upon 
the  note,  and  upon  which  isaue  may  be 
taken* 

Loan  DavMAH,  G.J. — ^The  replication 
merely  states  the  evidence  which  is  to  lead 
to  an  inference  that  the  j^nttff 'a  hasband 
iadead.  I  know  of  no. authority  lor  saying 
that  the  absence  of  tbe  husband,  and  his 
not  having  been  heard  of  for  seven  yearn, 
ia  a  good  answer  to  a  plea  of  coverture. 
Judgmeaifar  tbe  defendawt. 


1^36.      )  TnC  KXVO  ty.  TUB  INHABITANTS 
Nov.  19.  >  Of  MiLVBBTON. 

Highway — Stopping  up. 

An  order  of  Justices  under  55  Geo.  S, 
c.  OS,  for  stopping  t^  more  than  one  high- 
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way,  or  for  stopping  vp  part  oiify  of  a  At^A- 
way,  is  void. 

Justices  have  no  authority  to  narrow  a 
highway, 

What  is  the  proper  course  to  be  taken  for 
the  purpose  of  stopping  up  a  highway  which 
runs  into  different  counties,  or  £fferent  divi- 
sions of  a  county. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  73.] 


1836.     > 

N  ±5      \         PBACOCK  V,  HARRIS. 

New  TriaJr-CosU. 

The  plaintiff,  by  rule  64  of  Hilary  term, 
ft  Will.  4,  is  not  entitled  to  the  costs  of  a 
trial,  on  which  he  has  obtained  a  verdict, 
where  a  rule  for  a  new  trial  subsequently 
granted  is  silent  as  to  the  costs,  and,  after 
the  plaintiff  has  appUedfor  a  special  jury, 
the  defendant  withdraws  his  plea,  and  suffers 
judgment  by  default,  and  damages  are  as- 
sessed  thereon. 

At  the  Spring  Assises  for  the  county  of 
Denbigh,  in  1835,  the  plaintiff,  who  sued 
as  the  assignee  of  J.  Jones,  an  insolvent 
debtor,  to  recover  a  sum  of  money  for  work 
and  labour  and  materials,  suf^lied  by  the 
insolvent  to  the  defendant,  had  obtained  a 
verdict.  On  the  application  of  the  defen- 
dant, the  Court  granted  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  the  reception 
of  improper  evidence,  which  rule  was  after- 
wards made  absolute.  The  plaintiff  gave 
notice  of  trial  for  the  ensuing  Spring  As- 
sises, but  af^er  he  had  applied  for  a  special 
jury,  the  defendant  withdrew  his  plea,  and 
suffered  judgment  by  default,  and  upon  the 
execution  of  a  writ  of  inquiry,  the  damages 
were  assessed  at  the  same  sum  as  at  the 
former  trial.  The  rule  for  a  new  trial  was 
silent  as  to  the  costs  of  the  first  trial ;  but 
the  Master,  on  the  authority  of  Jackson  v. 
Hallam  (1),  having  allowed  the  plaintiff 
the  expenses  of  the  first  trial,  the  defen- 
dant had  obtained  a  rule  to  review  the 
taxation. 

Jervis  now  shewed  cause. — The  course 

(1)  «  B.  &  Aid.  sir. 


taken  by  the  defendant  clearly  shews,  that 
he  defended  the  action  without  any  real' 
j^round  of  defence,  and  he  has  put  the  plain- 
tiff to  unnecessary  costs.  In  Booth  v.  Ather* 
ton  (2),  and  in  Jackson  v.  HaUam,  the  de- 
fendants, after  obtaining  rules  for  new  trials, 
without  going  to  trial,  gave  the  plaintiffs 
cognovits,  and  the  Court  held  that  they 
were  liable  to  pay  the  costs  of  the  trial. 
The  defendant,  by  withdrawing  his  plea,  is 
in  the  same  situation  as  if  he  had  executed 
a  cognovit,  since  he  has  thereby  acknow- 
ledged that  he  had  no  ground  of  defence 
to  the  action.  * 

[CoLBRiDOB,  J.  referred  to  Gray  v.  Cox 

The  practice  has  not  been  altered  by  the 
rule  of  Hilary  term,  2  Will.  4.  That  rule 
applies  where  a  second  trial  takes  place."  la 
Sweeting  v.  Halse  (4),  after  a  verdict  for 
the  defendant,  a  new  trial  was  granted,  and 
the  plaintiff  having  discontinued  the  action, 
the  Court  granted  the  defendant  the  costs 
of  the  first  trial. 

R.  V.  Richards,  in  support  of  the  rule. — 
Gray  v.  Cox  and  Sweeting  v.  Halse  do  not 
apply.  Before  the  new  rules,  the  granting 
of  costs  of  the  first  trial  was  a  mere  matter 
of  practice,  and  the  practice  of  the  courts 
differed.  Rule  64,  Hilary  term,  ft  Will.  4. 
declares,  that  if  a  new  trial  be  granted 
without  any  mention  of  costs  in  the  rule, 
the  costs  of  the  first  trial  shall  not  be 
allowed  to  the  successful  party,  though  he 
succeed  on  the  second ;  and  in  Newberry 
v.  Colvin{5),  it  was  laid  down  by  Little- 
dale,  J.,  that  where  the  rule  for  a  new  trial 
says  nothing  about  the  costs  of  the  first 
trial,  they  fall  to  the  ground  as  a  matter  of 
course.  Porter  v.  Cooper  (6)  also  esta- 
blishes the  same  rule. 

Per  Curiam. — ^We  clearly  have  no  power 
to  grant  these  costs. 

Rule  absolute, 

(S)  6  Term  Rep.  144. 

(3)  5  B.  &  C.  468;  ■.  0.  8  D.  &  R.  StO. 

(4)  9  B.&C.  369;  s.e.7  Law  J.  Rep.K.B.339. 

(5)  t  Dowl.  P.C.  415. 

(6)  S  Cr.  M.  &  R.  t3S;  s.  c  4  Uw  J.  R^ 
(NA)  Exeb.  19S. 


Digitized  by 


Google 


MICHAELMAS  TERM,  18d0. 


78 


\5.  I 

Power —  Will— Attestation. 


1835 
Nov.  %5 


DOS  d.  8PIL8BURT  AND  OTHERS 
V.  BURDETT  AND   OTHBR8.* 


An  estate  was  conveyed  to  trustees  under  a 
marriage  settlement,  to  holdf  in  trust,  from 
and  immediately  after  the  decease  o/L.  H,  W, 
to  the  use  and  behoof  of  such  personor  persons, 
for  such  esUUe  or  estates,  as  the  said  L,  H.  W., 
whether  covert  or  sole,  and  notwithstanding 
her  present  intended,  or,  any  future  coverture, 
hy  her  last  will  and  testament  in  writing,  or 
any  writing  purporting  to  be,  or  in  the  fta- 
ture  of  her  last  will  or  testament,  or  by  any 
codicil,  ^c.  **  to  be  by  her  signed,  sealed,  and 
published  in  the  presence  of,  and  attested 
by  three  or  more  credible  witnesses,"  should 
devise.  L.  H,  )V,  made  her  will,  concluding 
in  these  words : — *'  /  declare  this  only  to  be 
my  last  will  and  testament.  In  witness 
whereof,  I  have  to  this  my  last  will  and  teMa- 
ment,  contained  in  one  sheet,  set  my  hand 
and  seal:*  (Signed  L.  H.  W.,  and  seal 
i^ued.  WUness,  C.  B.,E.  B.,  A.  B.J  This 
was  held  to  be  a  good  attestation,  and  the 
tnOrument  a  good  execution  of  the  power. 

This  was  an  action  of  ejectment  to  re- 
cover estates  in  the  county  of  Derby ;  and, 
at  the  trial,  before  Tindal,  C.  J.,  at  the 
Lent  Assizes  1.884,  a  verdict  was  found  for 
the  plaintiff*,  subject  to  the  opinion  of  the 
Court  upon  a 

CASE: 
by  whidi  it  appeared,  that  by  a  settlement 
tOMde  on  the  marriage  of  Lydia  Henning 
Ward  with  William  Augustus  Skynner, 
Esq.,  die  estates  in  question  were,  among 
others,  conveyed  to  trustees,  to  hold  in 
trust,  &c.  from  and  immediately  after  the 
decease  of  the  said  Lydia  H.  Ward,  to  the 
use  and  behoof  of  such  person  or  persons, 
for  such  estate  and  estates,  &c.  as^  the  said 
Lydia  H.  Ward,  whether  covert  or  sole, 
and  notwithstanding  her  present  intended 
or  any  future  coverture,  by  her  kst  will 
and  testament  in  writing,  or  any  writing 
purporting  to  be  or  in  the  nature  of  her 
last  .will  wd  testament,  or  by  any  codicil 
or  codicils  thereto,  to  be  by  her  signed, 
sealed^  and  published  in  the  presence  of, 

*  Tbit  is  the  c«m  referred  to,  sod  of  wbieb  tbe 
pkcitam  is  gi>eii,  in  4  Law  J.  Rep.  (n.s.)  K.B.  p.  85. 
Thm  report  of  it  hat  been  nnaToidably  delayed  to  tbe 
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and  attested  by  three  or  more  credible  wit- 
nesses,  should  give,  devise,  direct,  limit, 
or  appoint ;  and  for  want  of  such  gift,  &c. 
limitation  over  to  the  use  of  Lydia  H.  Ward, 
her  heirs  and  assigns  for  ever.  Lydia  H. 
Skynner  made  her  will,  making  her  hus- 
band devisee  and  executor. 

The  instrument  concluded  in  these 
words : — 

'*  I  declare  this  only  to  be  my  last  will 
and  testament.  In  witness  whereof,  I  have 
to  this  my  last  will  and  testament,  contained 
in  one  sheet,  set  my  hand  and  seal  the  l!?th 
day  of  September  in  the  year  of  our  Lord 
1789. 

.    "  Lydia  Henning  Skynner.** 
"  Witness 

"  Charles  BaU, 
'*  EUsabeth  Ball, 
"  Anne  Ball." 

The  lessor  of  the  plaintiff  claimed  under 
a  devise  from  Benjamin  Ward,  the  heir-at- 
law  of  Lydia  H.  Skynner ;  and  the  defen* 
dants,  under  purcha^  from  the  devisee 
and  executor  under  the  will  of  Lydia  H. 
Skynner. 

Anne  Ball,  one  of  the  three  witnesses,  was 
still  alive,  but  was  not  examined  at  the  trial. 

On  the  18th  of  November  1789,  a  bill 
in  Chancery  was  filed  by  the  husband  (the 
executor  and  devisee  of  his  latie  wife) 
against  the  heir-at-law  and  the  trustees  of 
the  settlement,  praying  to  be  at  liberty  to 
examine  the  witnesses  to  the  will,  in  order 
that  their  testimony  might  be  perpettiated. 
On  the  26ih  of  March  1790,  the  deposi- 
tions of  Charles  Ball  and  Elizabeth  Ball,  as 
to  the  execution  of  the  will,  were  filed  in 
the  above  auit,  which,  amongst  other  things, 
contained  the  matter  following: — '*That 
the  witnesses  exammed  were  severally  sub«> 
scribing  witnesses  to  tbe  execution  of  the 
will  of  L.  H.  Skynner,  and  that  they  did 
severally  see  her  sign,  seal,  publish,  and 
declare  the  same  as  and  for  her  last  will  and 
testament." 

No  final  order  or  decree  was  made  in 
that  suit.  Hiese  depositions  were  received 
in  evidence,  although  objected  to  by  the 
counsel  for  the  plaintiff. 

The  main  question  for  the  opinion  of  the 
Court  was,  whether  there  was  due  execu- 
tion of  the  power  of  appointment  given  by 
the  marriage  settlement  to  Lydia  H. 
Skynner. . 

L 
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PretUm^  for  the  lessor  of  the  plaintift.-— 
On  principle,  upon  authority,  and  in  reason, 
the  will  of  Lydia  H.  Skynner  was  not  an 
execution  of  the  power  given  to  her  by  the 
marriage  settlement,  because  it  was  not  at- 
tested according  to  the  power,  the  want  of 
which  sufficiency  of  attestation  cannot  be 
supplied  by  parol  evidence.  The  power 
requires  that  the  will  should  be  signed, 
seided,  and  published  in  the  presence  of» 
and  attested  by  three  or  more  credible 
witnesses  ;  and  the  attestation,  to  be  in  pur- 
suance of  the  power,  ought  to  have  been 
to  the  three  individual  acts  of  signing, 
sealing,  and  publishing.  It  may  be  ad- 
mitted that,  under  the  Statute  of  Frauds, 
an  attestation  in  the  form  of  the  present 
attestation  would  be  sufficient;  but,  a  clear 
distinction  exists  between  the  execution  of 
a  will  under  the  statute,  and  the  execution 
of  a  will  under  a  particular  power,  reserved 
by  a  particular  instrument.  In  the  latter 
case,  all  that  is  required  by  the  power  to 
be  done,  must  be  strictly  pursued,  other- 
wise it  will  be  no  valid  execution  of  that 
power.  It  may  be  said,  that  the  testatrix 
has  herself,  in  the  body  of  the  will,  said, 
that  she  signed,  sealed,  and  published  her 
will  in  the  presence  of  the  three  witnesses ; 
but,  that  would  have  been  an  assertion  made 
before  the  actual  fact  could  have  possibly 
taken  place,  for  a  person  cannot  say  that 
he  has  signed,  sealed,  and  publishcni  his 
will  in  the  presence  of  witnesses,  until  those 
witnesses  are  actually  present,  ready  to 
attest  to  the  truth  of  such  an  assertion ;  and 
the  Court  cannot  look  into  the  body  of  the 
will,  but  only  to  the  attestation,  to  see  what 
was  attested.  In  Stanhope  v.  Ke%r{\\ 
where  a  power  was  to  be  executed  by  a 
will  signed  and  published  in  the  presence 
of,  and  attested  by  three  witnesses,  it  was 
held,  that  a  will  concluding  with  this  decla- 
ration, "  This  is  my  last  will  and  testament," 
and  expressed  to  be  signed  by  the  testatrix 
in  the  presence  of  three  attesting  witnesses, 
wasnotagoodappointment,  because  the  pub- 
lication was  not  attested;  and,  in  Moodie 
v.  Reid  and  atheri(Jt\  it  was  held,  that 
where  the  power  required  that  the  will 
should  be  signed  and  published  in  the 
presence  of,  and  attested  by  two  or  more 

(1)  S  Sim.  &  Sta.  37 ;  s.  c.  9  Ltw  J.  Rep.  Chwkc 
166. 
(f)  7  TtoDt.  555;  ■.  c  1  Mtdd.  516. 


credible  witnesses,  the  attestation  of  the  wit- 
nesses must  be  to  the  signing  and  the  pub- 
lishing, and  that  an  appointment  by  will, 
made  as  follows,  was  an  insufficient  execu- 
tion of  the  power: — "  These  my  last  be- 
quests, signed  by  me  this  4th  day  of  Feb. 
1822.  S.  M.  Witness,  B.  H.  and  J.  H." 
Again  in  Doe  d.  Hotchkiss  v.  Pierce  (3)^ 
where  the  power  to  appoint  was  by  deed  in 
writing  under  the  donee's  hand  and  seal, 
and  attested  by  two  or  more  credible  wit- 
nesses, it  was  held,  that  an  attestation  no- 
ticing the  signing  only,  and  not  the  seal, 
did  not  pursue  the  power.  So  in  Doe  d. 
Mansfield  v.  Peach  {4-),  where  th^  power 
was  to  appoint  by  deed  or  writing  under 
their  hands  and  seals,  an  attestation  'that 
it  was  sealed  and  delivered,  was  held  insuf- 
ficient. Wright  V.  Wakeford  (5)  is  an  au- 
thority to  the  same  effect.  Secondly,  the 
depositions  of  the  witnesses  in  the  Court  of 
Chancery  were  not  admissible.  The  bill 
was  filed  to  perpetuate  the  testimony  of 
the  witnesses,  and  no  bill  could  have  been 
filed  to  establish  the  validity  of  the  appoint- 
ment, for  it  is  well  established  in  a  court  of 
equity,  that  the  Court  will  never  establish 
a  will  against  the  heir,  without  directing  an 
issue  devisavit  vel  non,  and  until  after  the 
trial  of  that  issue.  Nor  is  it  competent  to 
a  party  to  make  use  of  the  testimony  of  de- 
ceased witnesses,  whilst  the  testimony  of  a 
living  witness  can  be  resorted  to.  The 
depositions  were  taken  de  bene  esse  to 
perpetuate  testimony,  and  they  cannot  be 
read  till  the  death  of  the  other  witness — Har^ 
ris  V.  Cotterell  (6),  Morrison  v.  Arnold  (7). 

[LiTTLEDALE,  J. — It  may  be  necessary 
in  a  court  of  equity  ;  but  the  contrary  has 
been  acted  upon  in  a  court  of  law,  and  the 
evidence  of  a  deceased  witness  has  been 
received,  although  another  witness  was 
alive.] 

[Loan  Denmak,  C.J.,  referred  to  Wrighi 
y.  Doed,  Tatham{S).'] 

All  that  that  case  decides  is,  that  if  the 
testimony  of  a  deceased  witness  is  receiv^i^ 
able,  you  need  not  call  a  living  witness, 
who  may  have  been  a  witness  to  the  same 

(S)  6  Taant.  402. 

(4)  t  Maa.  &  Selw.  576. 

(5)  17  Vas.  454 ;  ■•  c.  4  Taant.  413. 

(6)  f  Mer.  678. 

(7)  19  Vm.  670. 

(8)  S  N«v.  &  Maa.  t68  ^  s. «.  9  Law  J.  lUp.  (if  .8.) 
Exch.  366. 
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fiicti  befbre  you  can  resort  to  the  testiinoiiy 
of  the  deceased ;  but,  here,  the  evidence 
was  not  admissible  in  itself:  notbing  could 
be  looked  at  or  received,  except  what  was 
embodied  in  the  attestation  itself. 

Mr.  Solicitor  General  (Follett),  Sir  John 
Campbell,  ffaddington,  and  Whiie,  appeared 
for  the  diflferent  defendants. — It  was  con- 
tended for  the  defendants,  that  the  will  was 
a  good  and  valid  execution  of  the  power. 
Upon  the  &ce  of  the  instrument  it  purports 
to  be  signed,  sealed,  and  published  in  the 
presence  of,  and  attested  by  the  three 
witnesses.  The  argument  on  the  other 
side  is,  that  there  ought  to  have  been  the 
words  introduced  in  the  attestation,  **  signed, 
sealed,  and  published  in  the  presence  of." 
But,  u  is  hot  necessary  that  the  attesting 
witnesses  should  state  anything  more  than 
that  they  are  witnesses ;  and  the  Court  will 
presume  that  they  attested  every  act  which, 
in  the  body  of  the  instrument,  is  stated  to 
hive  been  done  by  the  testatrix.  If  the 
Court  should  think  that  some  of  the  cases 
which  have  been  decided  are  against  this 
general  proposition,  it  is  to  be  observed, 
that  those  cases  are  distinguishable  from  the 
present*  In  those  cases,  the  attestation 
was  imperfect,  inasmuch  as  it  was  an  attes* 
tation  to  one  or  more  of  several  acts,  to  the 
exclusion  of  some  other,  which  was  re- 
qnired  by  the  power,  fiut,  on  the  face  of 
diis  instrument,  it  must  be  presumed,  that 
the  witnesses  attested  all  the  formalities  re- 
quired by  the  power,  and  stated  to  have  been 
complied  with  by  the  testatrix.  There  is 
also  this  further  distinction,  that  there  is  th% 
evidence  of  the  witnesses  upon  the  deposi- 
tions, that  all  those  formalities  had  been 
complied  with.  The  word  "attested," 
whether  required  to  be  so  by  act  of  parlia- 
ment, or  by  a  power,  purports  a  witness- 
ii^  that  the  person  executing  has  gone 
through  all  the  requisites  of  the  act  of  par- 
liament, or  the  power ;  and  if  the  witnesses 
were  dead,  the  law  would  presume  that  the 
parties,  whose  names  were  there,  had  been 
present,  and  seen  all  the  formalities  gone 
through.  In  Wright  v.  Wakeford,  Sir  J. 
Mansfield  enters  into  the  inquiry  as  to  the 
meaning  of  the  word  "  attest." 

[Loan  DsNMAK,  C.J. — ^That  case,  as 
well  as  the  case  of  Doe  v.  Peachy  certainly 
•eens  to  take  for  granted  the  converse  of 
your  proposition.] 


In  those  cases  the  attestlttion  applied 
particularly  to  some  of  the  acts  required, 
and  they  might  have  proceeded  on  the 
principle,  '*  expressio  unius  est  exclusto  al- 
terius."  The  decisions  which  have  taken 
place  on  the  Statute  of  Frauds  ought  to 
have  some  weight  with  the  Court  in  de- 
termining this  question.  The  statute  re- 
quires, ''that  all  devises  of  lands  shall  be  in 
writing,  and  signed  by  the  party  so  devis- 
ing the  same,  and  that  they  shall  be  at- 
tested and  subscribed  in  the  presence  of 
the  devisors,  by  three  or  more  credible 
witnesses."  Suppose  three  persons  to  put 
their  names  to  a  will,  as  attesting  witnesses, 
without  in  the  attestation  itself  stating, 
that  they  attested  any  of  the  formalities 
required  by  the  act;  would  not  the  at- 
testation be  valid,  and  the  will  good  ?  It 
has  been  decided,  that  such  a  general  at- 
testation is  sufficient.  In  ElHs  v.  Smith{9)f 
where  the  testator  did  not  sign  the  will  in 
the  presence  of  the  witnesses,  but  declared 
it  to  be  his  wiU,  that  was  held  to  be  a 
good  attestation.  Hands  y.  James  (10)  is 
an  authority  to  shew,  that  it  need  not  ap- 
pear to  what  acts  the  party  was  a  witness ; 
and  in  Croft  v.  Pawlet (II)  it  was  held, 
that  signing  in  the  devisor's  presence  need 
not  be  mentioned  in  the  attestation,  and 
stiU  it  will  be  a  good  execution,  ^rtce  v. 
Smith(\2)  and  Westheech  v.  Kennedy  (13) 
are  also  authorities  to  the  same  effect ;  sO 
that,  as  far  as  relates  to  the  Statute  of 
Frauds,  the  argument  on  the  other  side 
would  not  be  listened  to.  Then,  with  re- 
spect to  powers,  it  does  not  appear  in  the 
books  that  the  two  have  ever  been  distin- 
guished ;  and  Mr.  Sugden,  in  his  Treatise 
on  Powers,  considers  them  as  the  same.  In 
Macqueen  v.  Farquhar(l4\  the  deed  exe- 
cuting the  power  was  required  to  be  signed 
in  the  presence  of  witnesses ;  but  the  power 
did  not  there  require  that  it  shotdd  be 
attested;  and  the  word  "signed"  was 
omitted  in  the  attestation,  but  in  the  body 
of  the  deed  it  was  stated  to  be  signed  by 
the  donee,  in  the  presence  of  the  witness, 
according  to  the  power ;  Lord  Eldon  held 

(9)  1  Vet.uiD.  11. 

(10)  Com.  Rep.  531. 

(11)  eStn.  1109. 
(1«)  WiUes,  1. 

(13)  1  VM.&  Bet.  sat. 

(14)  11  Vet.  454. 


Digitized  by 


Google 


76 


COURT  OF  KINOES  BENCH : 


such  attestation  to  be  good.  It  will  be 
said,  on  tbe  other  side,  that  that  case  is  no 
authority,  because  here  the  execution  of 
the  power  is  required  to  be  attested.  In 
Wright  V.  Wakeford  and  Doe  v.  Peachy  the 
attestation  expressed,  that  the  witness  had 
seen  some  of  the  acts  done,  but  not  all  the 
acts  which  were  required  by  the  power ; 
and  the  principle  of  law  would  apply, 
expressio  unius  est  exclusio  alterius,  Stan" 
hope  V.  Keir  is  a  case  to  which  that  obser- 
vation applies.  That  case  was  decided  by 
the  same  Judge  as  afterwards  decided  But* 
Ur  V.  Bwrty  a  copy  of  which,  from  the  MSS. 
of  Sir  J.  Leach,  has  been  obtained  (15); 
and  it  was  there  decided  by  Sir  J.  Leach, 
Master  of  the  Rolls,  that  where  the  word 
"  witnesses,"  without  more,  is  used  in  the 
attestation,  it  affirms  that  all  has  been  done 
in  the  presence  of  witnesses,  which  is 
stated  in  the  body  of  the  deed.  Now,  in 
the  present  case,  every  word  is  inserted  in 
the  statement  made  in  the  body  of  the 
will,  which  is  essential  to  the  due  execu- 
tion of  the  power.  And  yet  the  Court  are 
called  upon  to  presume  that  the  witnesses 
did  not  see  the  signing,  sealing,  and  pub- 
lishing of  the  will,  and  even  to  refuse  to 
hear  the  depositions  of  the  witness  as  to 
those  facts.  Moodie  v.  Reid  turned  on  the 
word  "  published ;"  and  in  the  will  no 
statement  was  made  of  the  will  being  pub- 
lished. In  ffarJv.<Sfri/l(l6),anattesUtioii 
similar  to  the  present  was  held  sufficient. 
The  act  of  parliament,  to  amend  the  laws 
respecting  the  attestation  of  instruments 
of  appointment,  &c.  made  in  exercise  of 
certain  powers  in  deeds,  wills,  and  other 
instruments,  54  Greo.  3.  c.  168,  would  also 
seem  to  imply  a  legislative  enactment  of 
the  sufficiency  of  such  a  general  attestation. 
Then  as  to  the  depositions  being  received 
in  evidence,  it  is  said,  they  were  not  ad- 
missible, because  one  of  the  witnesses  was 
still  living;  but  it  has  been  decided,  in 
Wright  V.  Doe  d.  Tatham,  that  such  a  de- 
position of  a  deceased  witness  is  admfs-* 
sible ;  and  that,  although  the  living  witness 
may  at  the  time  be  in  court.  If  those  are 
admitted,  the  Court  have  then  evidence  of  a 
strict  compliance  with  all  the  formalities 

(15)  See  »  report  of  this  ctse,  7  Lew  J.  Rep. 
Cbanc.  107. 

(16)  1  Cr.  &  Mee.  I7t ;  t.  e.  S  Tyrw.  Iff ;  i.e. 
f  Law  J.  Rep.  (n.b.)  Eieh.45. 


required  by  the  power.  In  WiUiams  r: 
Williams  (17),  an  exemplificadon  of  the  de- 
positions taken  in  an  ancient  suit,  to  per- 
petuate testimony,  to  which  the  plaintiff 
and  defendants  were  privies,  was  held  to 
be  admissible  evidence. 

Preston,  in  reply. — The  case  of  Ward  ¥• 
Swijl  is  an  authority  for  the  plaintiff;  all 
the  different  acts  required  to  be  done  by  the 
power,  were  there  alleged  in  the  attestation. 
Had  such  general  attestation  as  is  con- 
tended for,  been  sufficient,  the  act  of  54 
Geo.  3.  c.  168.  would  have  been  unneces- 
sary. No  presumption  can  arise  from  the 
word  **  witness,"  that  the  parties  witnessed 
all  the  acts  required  by  the  power.  The 
attestation  itself  must  state  itself  to  be  to 
those  acts.  It  has  been  laboured  to  em- 
body,  what  is  stated  in  the  will  itself,  in 
the  attestation ;  but  that  cannot  be  done. 
Cur.  adv.  tmli. 

This  case  was  argued  in  Hilary  term* 
January  27th,  1835,  and  in  Michaelmas 
term,  Nov.  25,  1835,  the  judgment  of  the 
Court  was  delivered  by — 

Lord  Denman,  C.J. — In  this  case  there 
was  a  marriage  settlement  of  Lydia  Hen- 
ning  Ward  with  William  Augustus  Skyn- 
ner,  on  the  15th  of  December  1 788,  which, 
after  creating  some  prior  estates  in  the 
property  in  question,  directs,  that  afler  the 
death  of  Lydia  Henning  Ward,  it  shall  go 
to  the  use  and  behoof  of  such  person  or 
persons,  and  to  and  in  such  trusts,  and  to 
and  for  such  intents  and  purposes  as  she, 
whether  covert  or  sole,  notwithstanding 
her  intended  or  future  coverture,  by  her 
last  will  and  testament,  in  writing,  or  by 
her  codicil  thereto,  by  her  signed,  sealed, 
and  published,  in  the  presence  of  and  at- 
tested by  three  or  more  credible  witnestee, 
should  give,  devise,  direct,  and  appoint ; 
and  in  default  of  such  limitation,  there  was 
to  be  an  appohitment  over.  On  the  12th 
of  December  1 789,  Lydia  Henning  Skyn» 
ner,  before  marriage  Lydia  Henning  Ward, 
made  her  will.  The  defendants,  who  claim 
under  that,  contend,  that  it  was  made  in 
pursuance  of  and  in  a  due  execution  of  the 
power  in  the  marriage  settlement.  The 
plaintiff  says  it  was  not  a  due  execution  of 
the  power,  and  claims  under  a  subsequent 

(17)  4  Men.  &  Selw.  497. 
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limitation ;  and  one  question  in  the  special 
case  is,  whether  that  will  he  a  due  execu- 
tion of  the  power  in  the  marriage  settle- 
ment. At  the  beginning  of  the  will,  Lydia 
Henning  Skynner  publishes  and  declares 
that  to  be  her  last  will  and  testament ;  at 
the  end  of  it  she  declares  that  to  be  her 
only  last  will  and  testament,  and  says,  **  in 
witness  whereof,  I  have,  to  this  my  last 
will  and  testament,  set  my  hand  and  seal, 
on  the  year  and  day  above  mentioned ;" 
and  then  there  is  signed  the  name  of  Lydia 
Henning  Skynner,  and  the  seal  is  affixed 
opposite  to  it.  On  the  face  of  the  instru- 
ment, it  therefore  appears  that  in  the  be- 
ginning of  the  will  she  publishes  it,  and  at 
the  end  of  the  will  she  declares  it  to  be 
her  last  will  and  testament,  and  that  she 
has  put  her  hand  and  seal  to  it ;  and  there 
is  her  hand  and  seal  clearly  affixed  to  it. 
On  the  fiice  of  the  instrument,  therefore, 
it  purports  to  be  her  will,  and  to  be  signed 
by  her,  sealed  by  her,  and  published  by 
her,  and  her  name  and  seal  are  affixed. 

It  was  proved  by  the  depositions  of 
Charles  Ball  and  Elizabeth  Ball,  now  de- 
ceased, as  is  stated  in  the  case,  that  the 
will  was  signed,  sealed,  and  published  by 
Lydia  Henning  Skynner,  in  the  presence 
of  Charles  Ball,  Elisabeth  Ball,  and  Ann 
Ball;  an  objection  was  made,  that  these 
depositioRs,  in  that  stage  of  the  proceed- 
ings, and  considering  who  were  the  parties 
to  the  suit,  were  not  admissible  in  evidence ; 
and  also,  that,  there  being  one  of  the  wit- 
nesses alive,  that  witness  ought  to  be 
called.  We  think  these  objections,  if  weU 
founded,  on  general  principles,  in  them- 
selves are  not  material  in  the  present  case, 
for  reasons  to  be  given  hereafter.  As  the 
settlement  creating  the  power  requires  the 
signiag,  sealmg,  and  publishing,  not  only 
to  be  in  the  presence  of,  but  also  to  be 
attested  by  uree  or  more  credible  wit- 
nesses, unless  they  attest  the  signing,  seid- 
ing.andpubibhing,  the  mere  fact  of  signing, 
sailing,  and  publishing  would  not  support 
die  instrument.  The  plaintiff  contends, 
that  the  attestation  ought  to  have  expressed 
that  the  will  was  signed,  sealed,  and  pub- 
lished by  Mrs.  Skynner,  in  the  presence  of 
three  or  more  credible  witnesses,  and  that, 
not  being  so  expressed,  that  will  is  a  void 
execution  of  the  power.  On  the  other 
hand,  the  defendant  says,  that  whatever 


might  have  been  the  case,  if  some  of  the 
requisites  of  signing,  sealing,  and  publish- 
ing had  been  expressed  in  the  attestation, 
and  that  it  had  been  silent  as  to  the  others, 
this  being  a  general  attestation,  without 
going  into  particulars,  must  be  taken  to 
infer  that  all  has  been  done  in  die  presence 
of  witnesses  which  is  stated  in  the  body 
of  the  will ;  and  as  it  is  there  stated,  that 
the  will  was  signed,  sealed,  and  published, 
the  attestation  is  to  be  taken  to  attest  that 
all  these  three  things  had  been  done.  But 
it  may  be  said,  there  are  three  ingredients, 
which  together  make  one  complex  cir- 
cumstance, which  must  be  verified  ;  and 
although  each,  taken  by  itself,  is  proved, 
yet,  as  it  does  not  express  that  the  attesta- 
tion applies  to  the  whole,  it  may  apply  to 
one  or  two,  or  it  may  apply  to  the  three 
ingredients  altogether;  and  from  the  un- 
certainty as  to  which  it  does  refer  to,  it  must 
be  rejected  altogether.  And  several  cases 
on  this  point  were  referred  to,  none  of 
them  exactly  ad  idem^  but  yet  containing  a 
sufficient  body  of  legal  reasoning  and  au- 
thority to  make  their  principle  applicable 
to  the  present  case.  The  case  most  relied 
upon  is  that  of  Wright  v.  IVakeford, 
in  which  Lord  Chief  Justice  Mansfield 
thought  that  the  attestation  to  the  sealing 
and  delivery  must  be  considered  as  an  attes- 
tation to  the  signing,  but  the  other  three 
Judges  thought  not,  and  that  the  power 
which  required  the  instrument  to  be  signed 
was,  in  consequence,  not  well  executed.  The 
principle  of  this  decision  was  adopted  by 
the  whole  Court  of  King's  Bench,  in  the 
case  of  Doe  d.  Mansfield  v.  Peach,  and  in 
Wright  V.  Barlow  (18)';  now  the  present 
case  differs  from  these  decisions,  which 
must  have  proceeded  upon  the  ground 
that  the  attestation  expressing  part,  but  not 
the  whole,  the  maxim,  "  expressio  unius  est 
exclusio  alterius,'*  was  to  be  applied. 

Before  the  case  of  Wright  v.  Barlow  was 
decided,  the  act  of  parliament  of  the  54 
Oeo,  3.  had  passed,  to  remedy  the  inconve- 
nience and  mischief  which  might  have  oc- 
curred in  consequence  of  the  decision  of 
WriglU  V.  Wakeford,  and  the  odier  cases ;  that 
act  had  only  a  retrospective  effect ;  but  if  the 
case  of  Wright  v.  Waheford  were  now  to  be 
considered,  that  act  might  be  contended  to 

(18)  3Mfto.&S«Iir.  51$. 
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operate  as  a  legislative  declaration^  that 
those  cases  were  rightly  decided.  The  act 
was,  however,  mentioned  in  Wright  v. 
Barlow,  and  it  did  not  draw  forth  any  opi- 
nion from  the  Court,  that  it  had  tlie  effect 
of  such  a  legislative  declaration.  There  is 
another  class  of  cases  where  the  attestation 
has  been  general,  as  is  the  case  here,  and 
their  application  to  the  present  case  must 
now  be  considered.  In  Uie  case  of  Moody 
y.  Reidi  the  Vice  Chancellor  directed  a  case 
to  be  sent  to  the  Court  of  Common  Pleas. 
On  the  general  form  of  attestation,  the 
power  was  held  not  to  be  well  executed ; 
but,  from  the  language  of  the  Chief  Justice, 
it  seems  as  if  the  decision  had  been  come 
to,  on  the  ground  that,  in  fact,  there  was  no 
publication  which  the  power  required,  and 
if  there  had  been,  in  fact,  that  publication, 
the  general  terms  of  the  attestation  would 
have  been  sufficient:  at  the  same  time, 
taking  the  actual  decision  and  the  reasons 
together,  we  think,  that  it  does  not  lead  us 
to  a  clear  conclusion,  as  applicable  to  the 
present  case.  The  next  case  of  a  general  at- 
testation, is  Stanhope  v.  Keir.  There,  there 
was  a  power  given  to  Eugenia  Stanhope,  by 
her  last  will  and  testament,  in  writing,  or  co- 
dicil, the  same  to  be  signed  and  published 
by  her  in  the  presence  oC  and  attested  by, 
three  or  more  credible  witnesses,  to  ap- 
point. The  execution  of  the  power  was  by 
a  will  in  the  following,  amongst  other 
words  : — "  I,  Eugenia  Rice,  formerly  Eu- 
genia Stanhope,  hereby  give  and  bequeath 
all  my  property,  by  this  my  last  will  and 
testament,  made  and  signed  in  the  year  of 
our  Lord,*'  &c..  Signed  Eugenia  Rice,  with 
the  seal  opposite,  in  the  presence  of  A.  C.  D, 
and  E.  F.  To  a  bill  filed,  to  have  a  declara- 
tion made  as  to  the  property,  on  the  ground, 
that  the  will  was  not  executed  according  to 
the  power,  the  defendant  pleaded  the  will, 
and  set  forth  the  will  and  attestation,  and 
averred,  that  the  will  was  signed  in  the  pre- 
sence of,  and  attested  by,  three  or  more 
credible  witnesses.  On  the  argument  for 
the  will,  it  was  insisted,  that  the  appoint- 
ment was  not  duly  made ;  and  it  was  ad- 
mitted, that  the  power  required  that  the 
witnesses  should  attest  the  signing  and 
publishing  of  the  appointment ;  but  it  was 
msisted,  that  the  declaration,  with  which 
the  will  concluded,  was,  in  fact,  a  publica- 
tion as  well  as  a  signing,  and  that  the  wit- 


nesses, by  adding  their  names  to  that  de- 
claration, attested  both  facts. 

Now,  whether  or  not  we  entirely  agree 
with  the  Vice  Chancellor's  observations  on 
this  case,  we  must  remark,  that  though  the 
attestation  is  general,  it  immediately  fol- 
lows, and  may  be  taken  as  adopting  a 
statement  of  the  testatrix,  that  the  will  was 
signed  by  her,  and  not  signed  and  pub- 
lished in  the  terms  of  the  power. 

It  is  to  be  remarked,  that  Sir  John 
Leach  was  the  Master  of  the  Rolls 
who  decided  Butler  v.  Burt,  which  I  am 
about  to  mention,  a  case  heard  before 
him  in  February  1829,  a  copy  of  which 
has  been  furnished  to  us,  and  is  as 
follows :  Louise  Smith,  a  married  woman, 
being  empowered  to  dispose  of  personal 
property,  by  a  deed  sealed  and  delivered 
in  the  presence  of  two  or  more  credible 
witnesses,  executed  an  instrument,  purport- 
ing to  be  a  distribution  of  part  of  the  pro- 
perty in  favour  of  the  defendant  Burt. 
This  instrument  concluded  in  the  following 
words :  "  Signed  and  sealed  at  such  a  place, 
this  Idthday  of  December — ^LouiseSmith ;" 
and  thea  there  follows,  in  the  place  usual 
for  witnesses,  J.  B.  and  H.  B.  The  plain- 
tiflf,  by  his  bill,  alleged,  that  this  instrument 
had  never  been  delivered,  and  that,  even  if 
it  had  been  delivered,  there  was  not  a  due 
execution  of  the  power,  for  want  of  a  proper 
attestation.  The  defendant  Burt,  who 
claimed  under  the  appointment,  swore,  that 
he  believed  that  the  instrument  had  been 
delivered  by  Mrs.  Smith  to  his  fintherb 
J.  W.  B,  among  whose  papers  it  had  been 
found.  The  only  question  argued  at  the 
hearing  was,  whether  the  instrument  was 
a  due  execution  of  the  power ;  and  the 
Master  of  the  Rolls  said,  that  *'the  attests* 
tion  of  the  witnesses  being  considered  as  a 
part  of  the  appointment,  it  must  fdlow^ 
that  where  the  word  'witness*  without 
more,  is  used  in  the  attestation,  it  affirms 
that  all  was  done  in  the  presence  of  the 
witnesses,  which  is  stated  in  the  body  of  the 
deed."  Here,  in  the  body  of  the  deed,  it 
is  stated  to  be  signed  and  sealed,  but  it  is 
not  stated  to  have  been  delivered ;  and  if 
the  general  word,  "witness,"  can  aiSSrm  no 
more  than  the  deed  states,  then,  in  this 
case,  there  has  been  no  attestation  of  ths 
essential  part  which  is  required*  for  the  due 
execution  of  the  power,  the  deliveffy  of  the 
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deed;  the  poi^er,  therefore,  is  not  well 
executed.  The  Master  of  the  Rolls  goes 
on  to  say,  that  *'the  case  of  Moodie  v.  jReid 
isa  complete  authority  for  this  decision ;"  he 
adds,  '*The  difference  in  the  circumstances 
between  the  two  cases  is  only  that  there 
the  word  'published*  was  omitted  in  the 
hody  of  the  deed,  and  here  there  is  the 
omissioo  of  the  word  *  delivered.'  "  In  this 
case,  the  general  terms  of  the  attestation 
were  held  not  to  be  sufficient  to  make  the 
instrument  a  good  execution  of  the  power ; 
bot  this  reason  is  well  and  satisfactorily 
explained  in  the  Master  of  the  Rolls's 
judgment,  in  which  judgment  we  fully  ac- 
quiesce. The  latest  reported  case  on  the 
subject  is  a  case  of  Ward  and  others  y. 
Sm/t,  where,  under  indentures  of  lease 
and  release,  a  power  was  given  to  Mary 
Swifk  to  appoint  by  deed,  or  by  her  last 
will,  to  be  duly  executed  and  published, 
mider  her  hand  and  seal,  in  the  presence 
of  three  or  more  credible  witnesses ;  and  on 
the  Srd  of  August  1801,  she  signed,  sealed, 
and  delivered,  as  and  for  her  last  will  and 
testament,  an  instrument,  to  which  her  sig<« 
nature  and  the  attestation  are  as  follows  :— 
''In  witness  whereof  I  have  set  my  hand 
and  seal,  this  5th  day  of  August  1801,  in 
the  presence  of  the  witnesses  underwritten." 
"Signed,  sealed,  and  delivered,  this  5th  day 
of  August  1801,  as  the  last  will  and  testa- 
ment of  and  delivered  by  the  said  testatrix, 
Mary  Swifl,  who,  in  her  presence,  and  in 
the  presence  of  each  other,  have  put  our 
names  as  witnesses  thereof^"  and  then  three 
names  fi>llow. 

Now,  OD  the  trial  of  the  issue,  the  jury 
fiwnd,  tliat  Mary  Swift  signed,  sealed,  and 
delivered  the  instrument,  as  her  last  will 
and  testament,  in  the  presence  of  three 
witnesses,  who  attested  the  execution  there- 
oH  The  Court  of  Exchequer,  on  a  case 
reserved,  certified,  that  it  was  a  due  exe*- 
cation  of  the  power ;  the  main  question, 
however,  seems  to  have  been,  whether  this 
was  a  pabiication  of  the  will :  and  this  case 
was  much  relied  upon  on  the  part  of  the 
plaintiflr.  We  do  not  feel  that  it  operates 
farther  than  to  shew,  that  the  predse  words 
of  the  power  need  not  be  pursued  in  the 
attestation,  but  that  an  attestation  contain-* 
ing  equivalent  words,  may  be  good. 

In  the  present  case,  the  power  required 
that  the  will  should  be  signed,  sealed, 


and  published,  in  the  presence  of,  and 
attested  by  three  or  more  credible  wit- 
nesses. The  will,  on  the  face  of  it,  has 
all  the  requisites  which  the  power  re- 
quired :  it  purports  to  be  published,  signed, 
and  sealed,  and  the  attestation  is  in  general 
terms,  which,  we  are  of  opinion,  in.  the 
language  of  the  Master  of  the  Rolls  in  the 
case  of  Butler  v.  Burt,  affirms  that  all  has 
been  done  in  the  presence  of  the  witnesses, 
which  is  stated  in  the  body  of  the  instru- 
ment; and,  therefore,  upon  the  formal 
terms  of  that  instrument,  we  are  of  opinion, 
that  it  is  a  good  execution  of  the  power. 

Besides  the  attestation,  it  is  necessary  to 
have  the  &ct  proved  by  evidence,  that  the 
will  was  signed,  sealed,  and  published,  in  the 
presence  of  three  or  more  credible  wit- 
nesses. We  stated,  that  the  depositions  were 
objected  to,  on  the  ground,  that  they  were 
taken  under  circumstances  that  they  could 
not  be  received ;  and  also,  that  one  of  the 
subscribing  witnesses  being  alive,  that  wit- 
ness ought  to  have  been  called,  notwith- 
standing the  case  of  Doe  d.  Tatham  v. 
Wright ;  but  we  said,  that  the  objections 
were  immaterial,  for  the  reasons  which  we 
should  afterwards  assign,  and  now  give* 
The  will  is  more  than  thirty  years  old,  and, 
therefore,  proves  itself,  wiUiout  calling  any 
of  the  witnesses,  even  were  they  all  alive ;  and 
the  will  being  put  in,  it  must  appear  to  be 
witnessed  in  such  a  way  as  proves  that,  upon 
the  face  of  it,  it  was  regularly  and  clearly 
executed  according  to  the  power ;  and  as 
we  are  of  opinion,  that  the  attestation  goes 
the  whole  length  (so  far  as  the  mere  attes- 
tation goes,)  of  attesting,  that  all  the  re- 
quisites of  the  power  were  complied  with, 
it  therefore  purports  to  be  an  instrument, 
on  the  face  of  it,  executed  with  all  the  re- 
quisites ;  and  it,  therefore,  becomes  an  in- 
strument which  proves  itself  as  much  as 
any  other  instrument  of  that  age,  whether 
a  deed  or  will. 

There  was  something  said  on  the  argu- 
ment respecting  the  Statute  of  Frauds, 
which  requires  that  all  devises  of  land 
shall  be  in  writing,  and  signed  by  the  party 
so  devising  the  same,  or  some  other  person 
in  his  presence  and  by  his  express  direc- 
tion, and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor,  by  three 
or  more  credible  witnesses.  There  is  no 
doubt  the  attestation  in  the  present  form 
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would  be  sufficient  to  satisfy  the  Statute  of 
Frauds.  All  that  the  statute  requires  to  be 
done  by  the  testator  is,  that  he  should  sign ; 
and  one  may  call  that  the  statutory  power; 
and,  therefore,  if  it  be  in  fact  signed,  and 
the  witnesses  put  their  names  as  witnesses 
to  a  document,  with  the  signature  before 
their  eyes,  that  is  all  that  the  statute  re- 
quires them  to  attest ;  and  no  doubt  can 
ever  be  entertained  that  that  is  an  attesta- 
tion of  the  signing ;  but  as  the  power  in 
this  case  requires  other  things  to  be  attest- 
ed besides  the  signature,  we  think  it  re^ 
quires  more  discussion  and  consideration 
than  would  arise  on  the  Statute  of  Frauds ; 
and,  therefore,  though,  as  far  as  it  goes,  the 
attestation  under  the  Statute  of  Frauds 
may  assist  the  decision,  yet  something  more 
is  required  to  enable  us  to  come  to  the  con- 
clusion we  have  come  to.  The  special  case 
presents  other  points  for  our  consideration, 
the  fact  of  the  proceedings  in  the  Court  of 
Chancery,  the  copyhold  courts,  and  the 
fines ;  but  in  the  view  we  have  taken  of 
the  case,  these  points  need  not  be  noticed. 
Upon  the  whole,  we  are  of  opinion,  that 
there  must  be  judgment  for  the  defendanu 
in  the  two  cases. 

Judgment  for  the  defendants. 


} 


WISE  V,  CHARLTON.* 


1836. 

April  18. 
Promissory  Note,  what — Stamp. 

"  On  demandf  I  promise  to  pay  to  Mr. 
J.  O.  Johnson,  or  order,  the  sum  of  120/. 
with  lawful  interest  for  the  same,  for  value 
received ;  and  I  have  deposited  in  his  hands 
title  deeds  to  lands  purchased  from  the  de^ 
visees  of  Mr.  Toplis,  as  a  collateral  security 
for  the  same:'* — Held,  to  he  a  promissory 
note  within  the  statute  of  Anne. 

Tl^e  commissioners  are  not  prohibited  from 
placing  a  stamp  after  the  execution  of  an  in- 
strument which  contains  a  promissory  note 
and  an  agreement,  so  that  the  stamp  so  sub- 
sequently  placed  is  not  referable  to  the  tn- 
strument  as  a  promissory  note. 

Assumpsit  by  indorsee  against  the  maker 
of  a  promissory  note. 

*  This  is  one  of  the  cases  standing  over  from 
£utert«nn,1856. 


At  the  trial,  before  Lord  Abinger,  C.B., 
at  ^e  Spring  Assizes,  1885,  for  the  coaaty 
of  Derby,  it  appeared  that  the  instrument 
on  which  the  action  was  brought  was  in 
form  as  follows : — 

"  On  demand,  I  promise  to  pay  to  Mr. 
J.  O.  Jc^nsoD,  or  order,  the  sum  of  120/., 
with  lawful  interest  for  the  same,  for  valoe 
received ;  and  I  have  deposited  in  his  hands, 
title  deeds  to  lands  purchased  from  the 
devisees  of  W.  Toplis,  as-  a  collateral  secu- 
rity £br  the  safltie." 

On  thia  waa  afBxed  a  promissory  note 
stamp  of  sufficient  value,  and  a  mortgage 
stamp  of  21.  had  been  affixed,  upon  pay- 
ment of  the  penalty,  akioe  the  comineooe'> 
ment  of  the  action. 

It  was  objected,  that  the  instrument  in 
question  was  not  a  promissory  note  within 
the  statute  of  Anne,  so  as  to  be  assignable; 
and  secondly,  if  a  promissory  note,  that, 
as  the  instrument  was  not  produoeable  in 
evidence  without  a  mortgage  stamp,  the 
Commissioners  of  Stamps  could  not  pro- 
perly affix  the  stamp  subsequently,  the  in- 
strument being  not  only  a  mortgage,  but  at 
the  same  time  a  promissory  note. 

His  Lordship  overruled  the  objections, 
reserving  to  the  defendant  leave  to  more 
to  enter  a  nonsuit. 

Whitehurst  now  moved,  pursuant  to  the 
leave  reserved,  on  these  two  grounds,  for  » 
nonsuit. — To  be  a  promissory  note  within 
the  statute,  it  is  necessary  that  the  sum 
should  be  to  be  paid  absolutely,  and  not 
subject  to  any  condition.  Upon  the  ^oe 
of  die  note,  the  maker  would  not  be  liaWe 
to  pay  the  note,  without  having  the  tide 
deeds  returned.  Then  with  respect  to  the 
second  objection:  supposing  the  instru- 
ment to  be  a  valid  promissory  note,  as  it 
contained  a  promissory  note  as  well  as  a 
mortgage,  it  could  not  be  stamped  subse- 
quent to  the  making  of  it.  By  the  28  Geo.  S. 
c.  49,  it  ii  required,  that  a  promissory  note 
should  be  stamped.  By  the  81  Geo.  8. 
c.  25,  the  commissioners  are  directed  not 
to  stamp  any  such  instrument  at  any  time 
after  the  making  thereof.  They  had  no 
power,  therefore,  to  stamp  this  instrument 
with  the  21.  stamp — Green  v.  Da»ies{i)i 
and  BuUs  v.  Swann{2). 

(1)  4  B.  &  C.  «S5;  I.  c  S  Liw  J.  Rep.  K.B. 
185. 
(4)  S  Brod.  &  Bing.  78 ;  s.  o.  4  B.  Mo.  484. 
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Lord  Denman»  C.J. — 1  do  not  find  any- 
thing in  the  instrument  to  qualify  the  pay- 
ment of  120/.  What  follows  is  a  mere 
memorandum  that  the  title  deeds  were  de- 
posited as  a  collateral  security.  Thepro- 
missory  note  stamp^  having  been  afl&ed 
before  the  making  of  the  note,  was  suffi- 
cient to  entitle  the  plaintiff  to  recover  on  it. 

LiTTLBDALE,  J. — ^I  must  owu,  with  re- 
gard to  this  instrument  being  a  promissory 
note,  it  does  appear  to  me  to  be  a  dis- 
tinct and  absolute  promise.  The  excep-  - 
tion  in  the  Stamp  Act,  as  to  affixing  the 
stamp  after  the  making  of  the  instrument, 
1  apprehend,  merely  prevents  the  commis- 
sioners from  putting  the  stamp  on  promis- 
sory notes  and  bills  of  exchange,  as  such  ; 
but  they  may  affix  a  stamp  subsequently 
on  an  instrument,  being  in  itself  a  promis- 
sory note  and  an  agreement,  where  the 


stamp  affixed  has  nothing  to  do  with  the 
promissory  note.  The  case  in  Broderip 
and  Bingham  is  quite  distinct  from  the 
present  case.  In  that  case,  the  order  for 
the  payment  of  money  was  so  incorporated, 
that  nothing  could  be  made  of  it. 

Pattesom,  J. — It  is  not  the  less  a  pro- 
missory note,  because  it  has  an  agreement 
upon  the  same  paper.  In  the  cases  cited 
there  was  no  proper  stamp.  Here  the 
promissory  note  stamp  had  already  been 
affixed. 

Coleridge,  J. — If  once  stamped  as  a 
promissory  note,  it  was  admissible  in  evi« 
dence  as  such.  Nor  is  it  the  less  a  pro- 
missory note,  because  it  has  incorporate 
in  it  at  the  end  an  agreement.  That,  if 
anything,  was  a  collateral  security ;  and  how 
can  it  affect  the  principal  security? 

Ruk  refused. 


RULE  OF  COURT. 


It  is  Ordered,  that,  from  and  afler  the  last  day  of  this  term,  all  rules  upon  sheriffs,  other 
than  the  sheriflEs  of  London  and  Middlesex,  to  return  writs  either  of  mesne  or  final  process,  and 
rules  to  bring  in  the  bodies  of  defendants,  be  eight-day  rules  instead  of  six-day  rules. 

(Signed  by  all  the  Judges.) 


END  OF  MICHAELMAS  TERM,  1836. 


New  SrtiEs.VI.— K.B. 
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} 


BROWN  V.  THORNTON. 


Evidence — Copies  of  Foreign  Contracts. 

By  the  Dutch  law,  which  is  in  force  ai 
Java,  the  parties  upon  entering  into  a  char ter* 
P^'f^lfi  go  before  a  notary  public ,  who  writes  the 
contract  in  Ins  book,  which  the  parties  sign, 
and  he  makes  out  copies  either  at  that  time, 
or  when  requested,  which  he  delivers  to  them. 
In  the  courts  in  Holland,  these  copies  are 
received  as  evidence ;  but  at  Java  the  origi- 
nal book  must  be  produced: — Held,  in  an 
action  upon  a  charter-party  entered  into  at 
Java,  that  such  copies  were  not  receivable  in 
evidence,  either  on  the  ground  of  the  notary 
being  a  public  officer,  whose  duty  it  was  to 
deliver  out  copies  to  the  parties,  or  of  his 
being  their  agent,  by  whose  acts  they  had 
agreed  to  be  bound. 

Assumpsit  Tor  freight  and  carriage  of 
goods  from  Batavia  to  Antwerp. 

At  the  trial,  before  Lord  Denifian,  C.J., 
at  Guildhall,  at  the  sittings  after  Trinity 
term,  1 835,  it  appeared  that  the  plaintiff 
who  sued  as  the  manager  of  the  Australian 
Company  of  Edinburgh,  claimed  1,6G8/. 
19*.  Od,  for  freight  of  the  ship  Portland, 


the  property  of  the  company,  earned  on  a 
voyage  from  Batavia  to  London  and  An* 
twerp,  in  1828  and  1829.  To  prove  a  char- 
ter-party entered  into  at  Java,  a  witness  was 
called,  and  was  shewn  a  written  document, 
purporting  to  be  signed,  sealed,  and  attest- 
ed. He  said  that  the  document  was  signed 
by  a  notary  public  at  Java,  with  whom  he 
was  acquainted,  and  that  the  signature  of 
the  notary  was  attested  by  the  first  member 
of  the  colonial  government  at  Java :  that 
when  such  a  contract  is  entered  into  be- 
tween parties  at  Java,  the  notary  writes 
down  the  contract  in  a  book,  which  is  signed 
by  the  parties,  and  the  notary  gives  to 
each  a  copy,  immediately,  or  at  any  future 
period,  when  required  by  either  party: 
that  in  Holland  the  copies  delivered  out 
by  the  notary  were  received  in  evidence 
by  the  Courts  there ;  but  in  Batavia  Che 
original,  in  the  notary's  book,  was  produ- 
ced, and  the  signature  of  the  notary  proved. 
It  was  objected,  that  this  copy  of  the  char- 
ter-party could  not  be  received  in  evidence, 
not  having  been  proved.  The  Lord  Chief 
Justice  admitted  it  in  evidence,  but,  a  ver- 
dict having  passed  for  the  plaintifiT,  he  gave 
the  defendant  leave  to  move  to  set  that 
verdict  aside  and  enter  a  nonsuit. 

Cresswell,   in   Michaelmas    term,  18^5, 
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obtained  a  rule  nisi  accordingly ;  against 
which — 

Sir  J,  Campbell  and  W.  H.  Watson  now 
shewed  cause. — The  evidence  was  admis- 
sible. The  copies  of  the  contract  which 
is  entered  into  before  the  notary  are  given 
out  under  his  notarial  seal,  and  are  binding 
on  the  parties,  because  by  going  before 
him  they  authorize  him  to  make  the  copies. 
It  is  not  contended  that  the  copy  given  in 
evidence  was  admissible  by  reason  of  any 
rale  of  evidence  in  the  courts  in  Holland, 
bat  because  the  copies  are  delivered  out 
by  the  authority  of  tbe  contracting  parties. 
By  the  law  of  the  country  where  the  con- 
tract was  entered  into,  the  copies  given 
oat  have  the  force  of  originals,  and  their 
force  is  not  impaired  by  the  entry  in  the 
notary's  book,  jippleton  v.  Lard  Bray- 
brook{\\  and  Black  v.  Lord  Braybrook{9,\ 
are  inapplicable.  Those  were  actions  on 
jadgments  obtained  in  the  Supreme  Court 
of  Jamaica,  and  in  each  case  it  was  decided, 
that  the  judgment  had  been  properly  au- 
thenticated. But  the  copies  here  resemble 
brokers'  notes,  which  are  admissible  be- 
tween the  contracting  parties,  as  shewing 
the  covitract. 

CreMswell,  contriL. — These  copies  are  not 
like  brokers'  notes,  for  the  contract  in  the 
notary  *8  book  is  signed  by  the  parties 
themselves.  Even  in  Batavia,  the  original 
contract  entered  in  the  notary's  books,  and 
signed  by  the  parties,  must  be  produced. 
But  even  if  the  copies  delivered  out  by  the 
notary  are  admissible  in  evidence  abroad, 
they  are  not  admissible  in  the  courts  of 
this  country ;  for  although  by  the  comity 
of  nations,  the  Courts  will  give  effect  to  a 
foreign  judgment,  the  rules  of  evidence 
of  a  foreign  country  are  not  to  be  adopted. 
There  was  no  proof  here  when  the  copies 
^ere  delivered ;  and  as  there  was  sufficient 
time  to  send  to  Batavia  afler  the  action 
was  commenced,  it  is  to  be  inferred  that 
they  were  delivered  out  long  af^er  the  con- 
tract had  been  entered  into.  And  as  to 
any  agreement  between  the  parties  to  make 
the  notary  their  agent  to  deliver  out  copies, 
it  cannot  be  supposed  that  they  consented 
to  waive  any  objections  which  might  arise 


on  their  production  in  an  English  court  of 
jiistice.  A  chirograph  of  a  fine  is  evidence 
between  the  parties  to  tlie  firie  in  the  courts 
here — Lewis  v.  Lark{S);  because  the  chi- 
rographer  is  an  officer  appointed  by  the 
Courts  here  to  deliver  out  copies,  which 
form  part  of  the  title  of  the  parties,  and 
his  duty  is  not  completed  until  that  has 
been  done.  So,  aho,  copies  of  court  rolls, 
and  the  indorserhent  of  the  inrolment  of  a 
deed,  are  evidence — The  King  v.  Hopper 
(4).  But  the  notary  is  not  an  officer  ap- 
pointed by  aiiy  Court  to  make  chit  copies. 

Lord  Dbnman,  C.J. — It  appears  clearly 
to  me,  that,  unless  the  plaintiff  can  prove 
the  charter-party,  he  cannot  recover  in  this 
Action;  for,  though  there  is  a  common 
count,  yet  tbis  refers  itself  to  the  charter- 
party,  without  which,  indeed,  the  plaintiff 
could  have  no  right  of  action  against  the 
defendant.  It  is  not  sufficient  for  the 
plaintiff  here  to  give  secondary  evidence 
of  the  charter-party,  and  the  original  is 
in  the  notary's  book  at  Batavia.  The 
parties  have  sighed  it,  and  the  notary 
has  the  privilege  of  retaining  it,  and  of 
giving  out  to  them  a  copy.  These  co- 
pies, thus  obtained  by  the  parties,  have  full 
faith  given  to  them  in  the  Dutch  courts,  not 
however  excluding  the  original,  for  in 
Java  the  original  must  be  produced  ;  but, 
at  Rotterdam  and  Antwerp,  copies  might 
be  produced,  and  full  faith  would  be  given 
to  them.  That  does  not  amount  to  saying, 
that  they  are  binding  documents,  but  that 
the  Court  would  receive  them  as  evidence. 
It  occurred  to  me,  that  the  officer  might  be 
considered  as  the  agent  for  both  parties 
authorized  to  give  out  copies,  but  that  is 
not  quite  so.  If  the  copies„on  being  pro- 
duced, proved  that  they  were  given  out 
when  the  contract  was  entered  in  the  book, 
it  might  be  so ;  but  it  appears  here,  that 
these  copies  can  be  obtained  at  any  time, 
and  that  their  being  here  is  no  proof  what- 
ever that  tliey  were  not  made  within  six 
months  of  the  trial.  It  appears  to  me, 
therefore,  that  the  force  of  the  Dutch  law 
gives  to  these  copies  authority,  and  that  in 
a  way  whicb  we  cannot  recognize.     THe 


(1)6  Mau.  ft  Selw.  55  ;  s.  c.  ?  St^k.  Rep.  6. 
(S)  6  Mau.  &  Selw.  S9 ;  s.  c.  «  Stark.  Rep.  7. 


(3)  Plowd.  410. 

(4)  3  Price,  495, 
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cases  that  have  been  referred  to  are  clear 
authorities  to  shew,  that  this  Court  cannot 
adopt  rules  of  evidence  from  foreign  courts, 
by  which  it  is  to  l^e  bound.  The  consent 
of  parties  cannot  make  evidence  ;  and,  as 
Mr.  Cresswell  has  rightly  said,  the  consent 
of  parties  does  not  mean  that  the  parties 
are  to  waive  all  objections  to  the  admissi- 
bility of  documents,  I  am,  th^efore>  of 
opinion,  that  jkhis  rule  must  be  made  abso- 
lute. 

Williams,  J* — I  am  of  the  same  opinion, 
but  I  do  not  willingly  yield  to  this  objiec* 
tion.  I  was  at  one  time  much  struck  with 
the  ai^piBoent  that  the  notify  must  be  con- 
sidered a9  the  agent  for  the  purpose  of 
giving  out  authentic  copies,  but  I  now  think 
that  it  is  impossible  to  view  him  in  that 
light.  The  parties  go  before  a  notary  in 
conformity  with  the  custom,  usage,  or  law 
.of  the  place,  where  the  contract  was  entered 
iato,  but  they  do  not  make  any  agreement, 
that  anything  there  done  shall  give  validity 
to,  or  place  papers,  which  would  not  other- 
wise be  admissible,  in  the  situation  of  bind- 
ing documents.  The  contract  entered  in  the 
i^>tary's  book  is  the  original.  Then  comes 
the  question,  whetlier  the  copy  given  oQt 
by  him  is  an  authentic  copy,  as  required 
by  our  law,  by  analogy  to  a  chirograph. 
With  respect  to  that,  the  reason  given  is 
difll^rent  from  what  Mr.  Cresswell  sup- 
poses* In  BuUer's  Nisi  Prius{5),  it  is  said, 
that  it  is  received  in  evidence,  because  the 
officer  who  makes  the  copy  '*  is  appointed  by 
|he  law  for  the  purpose,  and  the  law  must 
trust  him  as  far  as  he  acta  under  its  autho- 
rity, and  therefore  the  chirograph  is  evi-r 
dence,  because  the  chirographer  is  appointed 
to  give  out  copies  of  the  agreements  be- 
tween the  parties  that  are  lodged  of  re- 
cord ;*'  and  he  gives  the  same  reason  as  the 
Srinciple  on  which  the  proclamations  of  a 
ne  cannot  be  proved  by  copies,  though 
indorsed  by  the  chirographer  —  namely, 
that  he  '<  is  not  appoint^  to  copy  the  pro- 
clamations." 

CoLsaiDGB,  J. — The  plaintiff  cannot 
maintain  this  action  without  giving  some 
legal  evidence  of  the  charter-party.  That 
raises  the  question  of  what  is  evidence, 
and  that  question  must  be  decided  accord- 

(5)  r«g«  U9. 


ing  to  the  law  of  this  country,  though  it 
relates  to  what  was  done  in  a  foreiffn 
country.  We  roust,  therefore,  now  decide 
whether  what  has  been  done  here  can  satisfy 
the  requisites  of  our  law.  This,  it  is  said, 
is  not  a  copy,  but  an  original,  and  binding 
as  the  contract  between  the  parties,  because 
made  out  in  their  presence  by  the  notary 
public;  but  that  cannot  be,  for  it  appears, 
that  he  may  at  any  future  time,  as  well  as 
at  tlie  moment  of  the  parties  appearing  be- 
fore him,  give  out  copies.  We  do  not  know, 
when  these  were  given  out,  or  whether 
they  were  given  out  in .  the  presence  of  the 
parties  or  not.  The  original,  signed  by 
the  parties,  cannot  be  produced.  Jf  the 
original  eannot  be  product,  it  is  not  de- 
nied that,  in  certain  eases,  secondary  evi- 
dence of  it  may  be  given.  But,  then,  it  is 
9aid,  that  there  is  good  secondary  evidence 
here,  for  that  this  is  either  the  very  docu- 
ment made  by  the  officer,  or  it  is  a  copy 
made  by  a  person  didy  authorised  to  make 
it  by  the  parties  themselves,  and  to  deliver 
copies  to  each  of  them,  each  copy  binding 
the  other.  I  do  not  Uiink,  when  v^  exa- 
mine the  facts  of  the  case,  that  it  amounts 
to  more  than  this,  that  the  parties  take 
from  the  notary  copies  which  would  have, 
in  the  foreign  country,  all  the  effect  that  is 
properly  attributed  to  them  in  the  courts 
of  tliat  country,  but  which  are  not  on  that 
account  receivable  in  the  courts  of  this 
country,  according  to  the  laws  of  evidence 
which  govern  us  here. 

Bute  absokUe. 


1837 
Jan.  20, 


.] 


DOE  d.  REKD  V,  HARRIS. 


Devise — R^ocation  by  Burning, 

A  nnll  having  been  properly  execuied^  a 
witness^  an  the  trial  of  an  ejectment  by  the 
heir-at'lam  against  the  devisee^  stated^  that  a 
short  time  b^ore  his  death  the  testator  ex^ 
pressed  an  intention  to  bum  his  will,  but  that 
he  had  been  prevented  by  the  devisee ;  and 
stated  a  conversation  by  the  devisee^  in  which 
she  admitted  that  t/ie  testator  had  thrown  the 
will  on  the  /re,  but  that  she  had  caught  it 
off  the  Jire,  and  had  promised  to  bum  it ; 
the  witness  also  gave  evidence  of  a  subsequent 
quarrel  between  the  testator  alid  the  device. 
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what  the  former  asked  far  his  will^  and  the 
laUer  promised  to  destroy  it  the  next  day, 
I%f  wtU  was  produced  at  the  trial  without 
any  mark  of  fire  upon  it: — Held^  that  tlUs 
nas  no  evidence  of  a  revocation  of  the  will. 

Ejectment  for  hoases  and  land  in  61a- 
morgaiftshire,  tried  before  Patteson,  J.  at 
the  SuoMoer  Aaaixeaof  1835,  for  the  county 
of  Glamorgan.     The  lessor  of  the  plaintiff 
dairoed  as  heir-at-law  of  one  John  Reed» 
and  tbe  defendant  as  the  devisee  in  trust 
under  a  will  executed  by  the  latter.     The 
ezccotien  of  the  will  was  proved;  but  it 
was  contended,  on  the  part  of  the  plaintiff, 
first,  that  it  had  been  executed  under  the 
undue  infloenoe  exercised  by  the  defen- 
dant, and  evidence  was  given  to  establish 
this  charge;    and,  secondly,  that  it  had 
been  revoked  by  the  testator.     The  will 
itself  was  neither  cancelled  nor  torn  ;  but 
a  piece  of  brown  paper,  in  which  it  had 
been    wrapped,  was  said   to   have   been 
scorched ;  auid  a  witness  called  for  the  plain- 
tiff stated,  that  a  short  time  before  the 
death  of  the  deceasedf  be  inquired  of  the 
witness,  who  was  a  servant  in  his  house, 
lor  hia  will,  and  expressed  a  determination 
to  born  it,  but  said  that  he  could  not  get 
it  Gnaa  tbe  definidant,  who  wm  his  niece, 
and  lired  in  his  house  with  him.    Tbe  wit- 
ness then  atated,  that/ibe  applied  to  the 
de&ndaot  to  give  it  up  to  him,  which  she 
refitted  to  do,  saying,  that  she  had  given 
him  the  will  on  the  previous  night,  and 
that  he  bad  thrown  it  on  the  fire,  and 
that  she  bad  scrambled  it  from  there;  that 
if  he  had  it  again  he  would  do  the  same 
thing  with  it;  adding,  that  she  would  burn 
it  herself  before  his  eyes :  that  after  this 
conversation  the  deceased  and  the  defen- 
dant had  a  quarrel,  during  which  time  the 
deceased   frequently  asked   for  his   will, 
and  the  defendant  promised  to  give  it  him 
tbe  next  morning.     On  this  evidence  the 
learned  Judge  told  the  jury,  that  if  they 
believed  that  the  testator  had  thrown  the 
will  oo  the  fire  with  the  intention  of  burn- 
ing k.  Mid  that  the  defendant  took  it  off, 
but  promised  to  burn  it,  the  will  was  re- 
voked ;  and  he  also  left  it  to  them  to  say, 
whether    tbe  will  had  been  obtained  by 
importuoity^  amounting  to  undue  influence. 
Tbe  jury  found  a  verdict  for  the  lessor  of 
the  plaintiff. 


In  the  ensuing  Michaelmas  term,  /. 
Eva/ns  obtained  a  rule  ntW,  for  a  new  trial, 
on  the  ground  of  misdirection  respecting 
the  revocation  of -the  will;  and  also  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence. He  cited  Doe  v,  Perkes{l)t  and 
contended,  th^t  Bibb  d.  Mole  v.  Thomas  {2\ 
on  which  the  direction  proceeded,  if  not 
distinguishaWe,  could  not  be  supported. 

Chilton  and  Jasnes  now  shewed  cause. — 
Two  questions  were  distinctly  left  to  the 
jury,  either  of  which  would  emitle  the 
plaintiff  to  regain  this  verdict.  Now  the 
jury  gave  a  generid  verdict ;  if  the  direc- 
tion, as  to  one  question»  be  right,  the  Court 
will  not  disturb  the  verdict 

[Loan  Pbnman,  C.J. — It  is  quite  clear, 
that  if  there  was  a  misdirection  on  one 
question,  the  verdict  cannot  stand.l 

Then  Bibb  v.  Thomas  is  a  complete  au- 
thority in  support  of  t|iis  direction,  and  is 
good  law.  There  it  was  held,  that  a  slight 
tearing  of  a  will,  and  .a  throwing  it  on  the 
fire  with  a  deliberate  intent  to  consume  it 
by  the  testator,  though  it  fell  off,  and  was 
preserved  by  a  by^under  without  his 
knowledge  and  consent,  was  a  revocation. 
It  was  not  denied  on  the  trial  that  that 
case  was  in  point,  but  ita  authority  ,waa 
impeached. 

[CoLERiDGX,  J. — A  distinction  was  point- 
ed out  on  the  motioui  that  there  aome 
mark  of  the  fire  appeared  on  the  will, 
whereas  there  was  no  such  mark  here.] 

Still  the  same  facts  were  proved  there  as 
in  the  present  cfise.  It  may  be  said,  that 
the  witness  only  proved  the  declarations 
of  the  deceased  and  the  defendant;  and  the 
cases  decided  on  the  Statute  of  Limitations 
will  be  relied  on,  in  which  it  has  beenJield, 
that  the  verbal  acknowledgment  of  a  part 
payment  will  not  satisfy  the  9  Geo.  4.  c. 
U—WiUis  V.  Newham{S\  Wilhy  v.  Hen^ 
f»ai»(4).  That,  however,  has  been  quali- 
fied by  HaydJon  v.  Williams  (5),  which 
holds,  that  parol  evidence  of  a  written 
acknowledgment,  which  is  lost,  may  hit 
given  in  evidence.  These,  however,  were 
determined  on  the  construction  which  tbe 

(1)  3B.  &  Aid  489. 
<«>  «  W.  Bl.  1043. 

(3)  3Y.  5t  Jer.618. 

(4)  «  Cr.  &  M.  668  i  8.  0.  4  Law  J.  Rep.  (n.s.) 
£xch.  f6«. 

(5;  7  Hiog.  163  i  s.  c.  9  Uw  J.  Rep.  C.P.  16. 
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Court  gave  to  the  statute.  ^It  is  clear,  that 
the  mode  of  proving  the  facts,  whether  by 
testimony  of  the  actual  fact,  or  of  admis- 
sions by  the  party,  cannot  be  material. 
But  it  is  said,  that  the  Statute  of  Frauds 
will  not  allow  those  facts  to  operate  as  a 
revocation.  That  statute  authorizes  a  re* 
vocation  by  burning;  and  the  question 
arises,  what  is  a  burning?  It  is  enough 
if  the  will  be  singed.  It  cannot  be  neces- 
sary to  prove  that  it  was  entirely  burnt. 

[CoLERiDOE,  J. — Then  you  contend,  that 
singing  the  envelope,  with  intent  to  destroy 
the  will,  is  a  burning,  within  the  meaning 
fif  the  statute,  so  as  to  operate  as  a  revo- 
cation ?] 

Certainly.  In  Doe  v.  Perkes,  the  doc- 
trine of  Bibb  v.  Thomas  was  recognized  to 
the  full  extent.  Here,  the  committing  to 
the  flames  shewed  the  intent  of  the  party 
to  revoke,  and  that  is  sufficient. 

Mauie,  J.  Evans,  and  E,  F.  Williams^ 
contrii,  were  stopped. 

Lord  Dbvmav,  C.J. — A  will  is  a  most 
solemn  instrument,  and  the  statute  has  re- 
quired that  it  shall  be  executed  with  cer- 
tain solemnities  ;  but  it  is  revocable  ;  and 
where  the  intention  to  revoke  is  clear,  the 
will  shall  be  revoked,  provided  certain  acts, 
which  the  statute  points  out,  be  done.  One 
of  these  is  the  burning  of  the  will.  Now, 
there  it  no  evidence  that  that  act  has  been 
done.  The  singing  of  the  cover  is  not  the 
burning  of  the  will.  It  is  impossible  to 
hold  that  that  is  sufficient.  If  we  did,  we 
should  go  farther  than  the  statute  intended. 
The  statute  prescribes  very  reasonable 
acts.  Cases  may  be  put,  where  the  burn- 
ing or  the  tearing  only  of  a  small  part  may 
operate  as  a  revocation ;  but  the  current 
of  authorities  is  against  the  argument  urged 
by  Mr.  Chilton.  There  are  two  cases : 
first,  Bibb  v.  Thomas,  where  the  party 
slightly  tore  the  will,  with  intent  to  destroy, 
and  it  was  afterwards  thrown  on  the  fire  : 
the  Court  thought  two  of  the  acts  men- 
tioned in  the  statute  were  proved.  The 
extent  of  that  case  is  to  shew,  not  that  the 
Court  will  dispense  with  those  acts,  but 
that  enough  had  been  done  to  satisfy  the 
statute.  Then  in  Doe  v.  Perkes^  where  the 
will  was  torn  in  four  pieces,  but  the  act 
was  not  complete,  and  the  testator  allowed 
it  to  remain  so,  the  Court  said,  that  the 


revocation  was  not  complete:  and  they 
were  right.  He  arrested  his  act  before 
he  had  completed  it,  and  his  intention  of 
revoking  was  itself  revoked.  It  was,  there- 
fore, rightly  left  to  the  jury  to  say,  in 
that  case,  whether  the  devisor  had  a  com- 
plete intention  to  revoke.  Those  cases  do 
not  support  the  present ;  there  was  no  re- 
vocation here.  We  should  violate  the  lan- 
guage of  the  statute  if  we  were  to  say  there 
was ;  and  the  greatest  inconvenience  would 
result  if  we  could  get  rid  of  a  substantial 
compliance  with  the  statute.  On  the  other 
hand,  no  inconvenience  will  result  if  we 
say,  that  if  the  party  mean  to  revoke  his 
will,  he  shall  do  some  of  the  acta  men- 
tioned in  the  statute,  which  some  witness 
must  prove.  In  the  absence  of  all  evi- 
dence of  any  one  of  those  acts,  we  are 
bound  to  say,  that  what  has  been  done  is 
insufficient. 

Patteson,  J. — I  am  now  satisfied  that 
I  left  the  question  to  the  jury  wrongly.  I 
did  not  then  see  the  distinction  that  exists 
between  Bibb  v.  Thomas  and  this  case ;  and  I 
told  the  jury  that  if  they  believed  the  tesU- 
tor  intended  to  revoke  his  will,  there  was  a 
revocation.  That  was  wrong ;  there  was 
something  more  in  that  case  than  in  this, 
namely,  a  tearing,  and  the  Court  relied 
upon  it.  The  will  was  there  torn,  though 
the  comer  was  not  torn  oflP.  It  is  plain, 
that  on  the  production  of  the  instrument, 
the  tear  would  appear :  not  that  that  was 
important  if  the  tearing  could  be  shewn. 
It  is  impossible  to  say  here,  that  the  burn- 
ing of  the  comer  of  the  envelope  is  suffi- 
cient. If  my  direction  be  supported,  we 
must  say  that  an  attempt  to  burn  is  a  burn- 
ing: that  we  ought  not  to  say.  And  there 
was  no  evidence  here  of  any  actual  or 
partial  buming  of  the  will. 

Williams,  J. — There  was  no  revocation 
at  all  in  this  case. 

CoLKRiDos,  J. — If  we  were  to  adopt  the 
argument  of  difficulties,  we  should  lay  the 
foundation  for  a  repeal  of  the  Statute  of 
Frauds ;  for  very  wise  purposes  that  statute 
does  not  allow  this  subject  to  rest  in  mere 
intention,  but  the  definitive  acts  are  to  be 
performed.  Thus,  a  will  cannot  be  made 
by  mere  intention,  however  strongly  ex- 
pressed ;  and  when  it  has  been  made,  the 
same  rule  is  applicable  to  the  destruction 
of  it ;  for  that  purpose  some  act  must  be 
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done  coupled  with  the  intention  to  destroy 
it.  We  have  been  pressed  with  the  diflfl- 
cnlty  of  a  partial  destruction,  and  have 
been  asked,  whether  it  is  necessary  that 
the  whole  should  be  destroyed.  It  is  not 
quite  necessary  to  answer  that  question 
here,  but  I  should  say,  not— but  that  there 
should  be  such  a  burning  as  destroys  the 
entirety  of  the  will,  for  in  such  a  case  the 
will  of  the  testator  no  longer  exists  as  he 
framed  it.  Here  there  was  no  evidence  of 
a  revocation.  The  fire  did  not  touch  the 
will,  but  was  prevented  from  doing  so  by 
the  fraud  of  the  devisee.  Suppose  a  tes- 
tator intended  to  revoke  a  will  in  writing, 
and  be  were  prevented  by  the  fraud  of  the 
devisee,  still  that  would  not  suffice.  We 
must  give  effect  to  the  words  of  the  statute, 
according  to  the  meaning  which  common 
lense  and  legal  reasoning  require. 

Rule  for  a  new  trial  absolute. 


1887.    \ 
Jan.  %5.  ] 


THE  KIMO  0.  THE  INHABITANTS 
OF  SNAPS. 

Settlement — Renting  a  Tenement, 

A  case  stated,  that  the  pauper  in  1817 
Mu  engaged  by  a  master  to  take  care  of  his 
stock  OS  certain  marshes.  It  was  agreed  thai 
he  should  receive  \2s.a  week  wages,  the  keep 
ofne  com,  four  sheep,  and  two  pigs  on  the 
marshes,  and  should  occupy  rent-free  a  house 
situate  there,  which  had  always  been  appro- 
priated to  the  person  who  looked  after  the 
stock  The  pauper  was  to  go  into  the  house 
at  Michaelmas;  and  at  the  time  when  he 
commenced  taking  care  of  the  stock,  it  was 
siijpulaied  that  he  should  not  be  obliged  to 
leave  the  house,  unless  he  had  notice  to  quit 
at  Michaelmas,  He  took  charge  of  the  stock, 
and  had  possession  of  the  house  for  nine 
fears,  and  during  that  time  had  no  other  em- 
ployment  than  the  taking  care  of  this  stock. 
The  Sessions  having  found,  tliat  the  occupa- 
tion by  him  was  in  the  character  of  servant, 
the  Court  refused  to  set  aside  that  finding, 

[For  t]\e  report  of  the  above  case,  see 
6  Law  J.  Rep,  (n.s.)  M.C.  p.  S3.] 


1 887.       \  FARLEY  AND  OTHBR8  V,  BRIANT 
Jan.  80.    /  AND  OTHERS.* 

Ex€Cutors-'Costs—3  %4  Will,  4.  c,  42. 

s.  81. 

As  a  general  rule,  since  the  statute  8  <^  4 
fVill,  4.  c.  42.  s,  SI,  executors  plaintiffs  are 
liable  to  costs  where  they  do  not  succeed ; 
and  it  is  incumbent  on  them  to  shew  some 
facts,  which  may  satisfy  the  Court,  that  they 
should  be  exempt  in  the  particular  case. 

The  fact  that  they  were  advised  by  counsel, 
that  a  point  of  law,  which  was  ultimately 
decided  against  them,  was  in  their  favour, 
or,  at  all  events,  that  there  was  sufficient 
doubt  as  that  the  plaintiffs  ought  to  take  the 
opinion  of  a  court  of  law  upon  it,  is  not  suf- 
ficient. 

The  conduct  of  the  defendant,  afteraction 
brought,  as  that  there  was  greater  prolixity 
of  pleading  than  necessary,  ^c,  will  not  be 
considered  by  the  Court,  in  exercising  their 
discretion  as  to  relieving  executors  from 
costs. 

This  was  an  action  of  debt  on  covenants, 
brought  by  the  plaintiffs,  who  were  execu- 
tors and  executrix  of  Sir  Thomas  Hussey 
Apreece,  against  the  defendants,  the  heir- 
at-law  and  devisee  of  John  Briant,  on  the 
Stat.  8  &  4  Will.  &  M.  against  fraudulent 
devises.  Upon  a  demurrer  to  the  pleas 
of  Mary  Briant,  judgment  was  given  for 
the  defendant. 

A  rule  had  been  obtained  subseuqently, 
on  behalf  of  the  plaintiff's,  for  the  purpose 
of  relieving  them  from  costs,  by  virtue  of 
the  Stat.  8  &  4  Will.  4.  c.  42.  s.  81,  which 
enacts,  "  that,  in  every  action  brought  by 
any  executor  or  administrator  in  right  of 
the  testator  or  intestate,  such  executor  or 
administrator  shall,  unless  the  Court  in  which 
such  action  is  brought,  or  a  Judge  of  any  of 
the  superior  Courts,  shall  otherwise  order, 
pay  cosu  to  the  defendants,  in  case  of  being 
nonsuited,  or  a  verdict  passing  against  the 
plaintiff*,  and  in  all  other  cases  in  which  he 
would  be  liable,  if  such  plaintiff*  were  suing 
in  his  own  right  upon  a  cause  of  action 
accruing  to  himself;  and  the  defendant 
shall  have  judgment  for  such  costs,  and 
they  shall  be  recovered  in  like  manner." 

The  affidavit  on  the  part  of  the  plain- 

*  This  ctae  will  be  founil  reported  iiiif«,  4  Law 
J.  Hep.  (N.s.)  K.B.  946,  upon  other  pohit«. 
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tifis  disclosed  that  the  claim  on  the  estate 
of  John  Briant  was  a  considerable  one ; 
that  it  was  believed  the  assets  were  large ; 
but  the  estate  being  under  administration 
in  Chancery,  it  was  necessary  to  establish 
the  claim  as  a  debt  at  law  before  it  could 
be  carried  into  the  Master's  ofBce ;  and 
that  before  the  action  was  commenced  an 
eminent  counsel  was  consulted,  who  ad- 
vised they  were  likely  to  succeed,  or,  at  any 
rate,  that  it  was  a  point  on  which  it  was 
their  duty,  as  executors,  to  take  the  opi- 
nion of  a  court  of  law.  It  was  further 
imputed  to  the  defendants,  that,  by  an  un- 
necessary proKxity  of  pleading*  Hiey  had 
unnecessarily  increased  the  expense  of  the 
suiti  and  one  of  them  must,  before  its  com- 
mencement, have  been  in  possession  of  the 
facts  which  were  set  out  in  one  of  the  pleas, 
and  which,  if  conununicated  to  the  plain- 
tiff, might  have  discouraged  them  from 
bringing  the  action. 

Maude  shewed  cause  in  Michaelmas  term. 
— It  was  the  intention  of  the  legislature  by 
the  provision  of  3  &  4  Will.  4.  c.  42.  s.  91. 
to  remedy  an  evil  which  arose  fh>m  exe- 
cutors and  administrators,  plaintiflTs,  being 
free  from  the  costs  of  the  suit  as  against 
the  defendant.  The  learned  Judge,  in  the 
case  ofLysons  v.  Barrow  (1),  certainly,  in 
delivering  his  judgment,  appears  to  have 
thought,  that  whether  an  executor  should 
be  made  subject  to  costs  or  not,  depended 
on  whether  the  executor  had  done  any- 
thing wrong — whether,  in  point  of  fact,  the 
action  brought  by  him  was  vexatious  or 
not ;  but  there  is  nothing  in  the  statute  to 
shew  that  executors  were  only  to  become 
liable  to  costs,  in  case  it  should  turn  out 
that  their  action  was  vexatious  or  founded 
on  frivolous  grounds.  In  a  subsequent  case 
of  Sauihgate  v.  Crowley  (2),  the  Court  laid 
down  a  sound  and  satisfactory  rule,  that 
the  executors  should  not  be  exempt,  unless 
there  was  some  misconduct  on  the  part  of 
the  defendants. 

Stephen,  Serf.,  contr^,  mainly  relied  upon 
the  rule  as  laid  down  in  Lysom  v.  Barrow, 
and  contended,  that  this  was  a  reasonable 
case  for  the  Court  to  exercise  their  power 
to  relieve  the  plaintiffs  fVom  costs.     He 

(1)  10  Biog.  563{  8.  0.  3  Law  J.  Rep.  (n.3.) 
C.P.  19«. 

(f)  1  Bmg.N.C.  518;  s.c.  4Law  J.  IUp.(N.s.) 
C.P.  lOf. 


also  cited  the  case  of  Englity.  TwUden 
(3). 

Lord  Dbnmait,  C.  J. — It  will  be  our 
study,  if  we  can,  in  this  case,  to  lay  down 
such  a  rule  as  may  reconcile  all  the  cases. 

Cur,  adv.  vult. 

Lord  Demmak,  CJ. — ^This  was  an  ac- 
tion brought  by  the  plaintiffs  as  executors, 
against  t^e  defendants  as  devisee  and 
heir-at-law  o£  John  Briant,  under  the  3  & 
4  Will.  &  Mary,  c.  14,  in  which,  upon  a 
demurrer  to  the  plea,  judgment  passed  for 
the  defendants. 

The  present  is  a  motion  on  the  part  of 
the  plaintiA,  under  the  3  &  4  Will.  4.  c  4«. 
s.  31,  to  be  relieved  from  the  payment  of 
co^ts;  and  being  the  first  case  which  has 
brought  that  clause  of  the  statute  under 
the  consideration  of  this  Court,  it  stood 
over  for  the  |>urpose  of  determining  the 
rule  for  its  future  construction. 

The  language  of  the  statute  itself  clearly 
points  to  this,  that  executors,  plaintiffs, 
are  now,  generally  speaking,  placed,  in  re- 
ference to  payment  of  costs,  upon  thesaime 
footing  precisely  as  persons  suing  in  th^ir 
own  right.  This  is  the  general  rule,  and 
may  be  considered  to  be  feunded  upon  the 
natural  justice  of  indlemhifying  a  success- 
ful defendant  from  the  costs  of  an  action 
wrongfully  brought  against  him,  upon  the 
principle,  that  the  exemption  which  has 
hitherto  been  enjoyed  by  executors,  suing 
as  such,  is  attributable  not  so  much  to  the 
consideration  of  any  circumstances  legi- 
timately operating  m  their  favour,  as  to 
the  lan^age  of  the  stat.  23  Hen.  8.  c  15. 
(by  which  costs  were  first  given  to  a  defen- 
dsnt  where  die  plaintiff  is  nonsuited  or 
loses  the  verdict,)  not  embracing  these 
cases  of  actions  in  which  the  parties  sue 
in  their  representative  character.  Upon 
that  ffeneral  rule,  however,  the  statute  3 
Be  4  Will.  4.  has  engrafbd  an  exemption, 
which  empowers  the  Court,  in  which  the 
action  is  brought,  or  any  Judge  of  the  su- 
perior Courts,  to  interfere  for  the  relief  of 
executors. 

This  being  an  exemption,  we  are  clearly  of 
opinion,  that  it  is  incumbent  on  the  party 
applying  for  rdief  to  make  out  the  grounds 
for  the  interference  of  the  Court.     In  the 

(S)  t  Bing.  N.C.  263;  8.  c.  5  Lair  J.  Rep.  (n.s.> 
C.P.  1. 


Digitized  by 


Google 


HILARY  TERM,  1837. 


69 


present  case,  the  affidavit  on  the  part  of  th^ 
plaiotiflfs  discloses  that  the  claim  on  the  esr 
tate  of  John  Briant  was  a  considerable  one ; 
that  it  was  believed  the  assets  were  large; 
but  the  estate  being  under  administration  in 
Chancery,  it  was  necessary  to  establish  the 
claim  as  a  debt  at  law,  before  it  could  be 
carried  into  the  Master*s  office ;  and  that 
before  the  action  was  commenced  an  emi* 
Bent  counsel  was  consulted,  who  advised 
they  were  likely  to  snoceed,  or,  at  any  rate, 
that  it  was  a  point  on  which  it  was  their 
duty,  as  executors,  to  take  the  opinion  of 
a  cotirt  of  law.  It  was  farther  imputed  to 
the  defendants,  that,  by  an  unnecessary 
prolixity  of  pleading,  they  had  imneces-* 
sarily  increased  the  expense  of  the  suit ; 
and  one  of  them  must,  before  its  com-^ 
mencement,  have  been  in  possession  of  the 
fiicts  whidi  are  set  ont  in  one  of  the  pleas, 
and  which,  if  communicated  to  the  plain* 
tiffs,  might  have  discouraged  them  from 
brii^ging  the  action. 

But  we  dismiss  these  two  points  from 
oar  consideration ;  the  first,  because  we 
think  the  plaintifB'  liability  to  the  costs 
cannot  be  affected  by  such  conduct  of  the 
defendants  after  the  suit  has  commeneed : 
the  latter,  becanse  it  does  not  appear  that 
any  previous  inquiries  were  made  of  the 
defendants  by  die  pkintifTs  ;  and,  to  say 
the  least,  we  think  it  was  rather  the  duty 
of  the  plaintiflb  to  make  every  endeavoor 
to  procure  all  such  information  before  they 
brought  their  action,  than  of  the  defendants 
to  volunteer  any  disdosure  of  matters, 
wbidi  would  avad  them  in  their  defence* 

The  plainti£&*  case,  therefore,  must  jrest 
en  the  matter  first  suted,  the  result  of 
which  is,  that  the  aciion  was  brought  bond 
jUf,  and  under  legal  advice  encouraging 
as  to  the  result,  or  representing  it  as  one 
which  it  was  proper  for  executors  to  bring. 
We  may  add,  however,  from  our  knowledge 
of  the  case,  that  it  must  always  have  been 
considered  an  action  of  a  very  doubtful 
result — the  first  attempt  of  the  kind,  asap* 
peered  upon  the  argument ;  and  the  plain* 
tiflfs  fiiiled  upon  the  point  of  law ;  and,  there- 
fore, v^e  are  of  opinion  that,  under  these 
circumstances,  there  is  not  sufficient  to  war*- 
raat  us  in  depriving  the  defendants  of  their 
costs.  The  defendants  were  the  heir  and 
devisee;  they  were  not  parties  to  the  origi- 
nal transactions,  nor  have  they  been  guilty 
NewSsBiKs.VL-K.B. 


of  any  fraifd  or  concealment ;  and  they  have 
been  put  to  the  expense  of  defending  them- 
selves against  an  action  which  was  not 
maintainable.  On  the  other  hand,  there 
is  no  ground  for  relieving  the  personal 
estate,  for  if  a  doubt  existed  as  to  the  re^ 
suit,  although  the  executors  might  have 
been  justified  in  bringing  the  action,  they 
were  not  bound  to  do  so.  No  authority 
was  cited,  nor  can  be,  we  believe,  to  shew 
that  the  executors  woiild  have  been  guilty 
of  a  detatiawt  for  declining  to  try  a  doubt«> 
fill  point ;  and  if  they  were  misled  by  ad- 
vice, which,  however  bomAJide,  might  have 
misled  them,  it  is  just  that  the  estate,  and 
not  the  defendants,  should  bear  the  ex- 
pense. There  are  two  decisions  in  the 
Court  of  Common  Pleas  on  that  subject-^— 
SotUhgate  v.  Crowley^  and  IVtlkinson  v. 
Edwards  (4),  which  appear  to  us  calcu* 
lated  to  give  full  effect  to  the  words  and 
intent  of  the  statute.  We  entirely  concur 
in  those  decisions ;  and,  therefore,  this  rule 
must  be  discharged. 

Rule  discharged, 

Nate. — See  also  Asbton  v.  Pointon,  4  Law  J. 
Kep.  ( N.8.)  Exch.  71,  and  Spence  v,  Albert,  in  note 
tbereto. 


1837. 


[ 


'THE  KIKO  tJ.  THE  COMPANY  OF 
PROPRIITORS  OF  THE  MOT- 
TlNOUAIf  OLD  WATER  WOHXS, 

ex  parte  sarah  tctrnbr. 

Mandamus — Compensation  under  Local 
Act, 

A  company  created  by  a  local  aet  of 
parliament  had  been  commanded  by  man^ 
damus  to  summon  a  jury^  far  the  assess- 
ment of  damages  due  under  the  aet  ton 
party  griesed,  and  the  jury  had  according- 
ly assessed  the  damages  at  a  certain  sum^ 
The  act  provided^  that  the  jury  should  be 
summoned  before  the  Justices  at  the  Quarter 
Sessions  t  who  were  to  give  judgment  fbr  the 
compensation  so  assessed^  and  that  the  rer^ 
diet  and  judgment  should  be  registered  by 
the  clerh  of  the  peace,  and  be  deemed  records 
for  all  iiUents  and  purposes;  and  it  was  also 
prooidedf  that  the  costs  of  the  inqwsition 
should  be  recoverable  by  distress  under  a 
warrant,  to  be  granted  by  two  Justices  of  the 

(4)  1  Bing.  N.C.  801 ;  e.  c.  4  Lfw  J.  Rep.  f  N.s.) 
C.P.  7. 
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Peace*  No  specific  mode  was  ^pointed  out 
for  recovering  the  amount  assessed.  The 
Court  refused  to  grant  a  mandamus  to  the 
company  t  to  pay  the  costs  either  of  the  former 
mandamus  or  of  the  inquisition^  as  there  were 
remedies  for  both  these  cases;  but  granted  a 
mandamus  to  them^  to  pay  the  amount  assess^ 
ed,  as  it  did  not  appear  that  there  was  any 
other  convenient  remedy  for  its  recovery. 

The  mandamus  having  issued  for  the 
assessment  of  the  compensation  to  be  paid 
hy  the  company  as  directed  by  the  Court, 
in  Michaelmas  term,  1835  (1),  a  jury 
was  summoned,  an  inquisition  was  taken, 
and  the  amount  of  the  loss  which  Mrs. 
Turner  had  sustained  was  found  to  be 
600/.  This  sum,  together  with  the  sum  of 
St^\L  for  Mrs.  Turner's  costs,  incurred  by 
her  on  the  application  for  the  mandamus, 
and  on  the  inquisition,  was  demanded  by 
her  of  the  company,  but  the  payment 
was  refused.  She  applied  to  the  Court  of 
Quarter  Sessions  of  the  county  of  Notting- 
ham for  a  warrant  of  distress  against  the 
effects  of  the  company,  for  the  recovery  of 
these  sums;  but  that  Court  declined  to 
grant  her  application,  and  a  similar  appli- 
cation was  subsequently  made  to  a  Justice 
of  the  Peace,  without  success.  In  last 
term, — 

Sir  W.  W.  FoUett  had  obtained  a  rule 
nisi  for  a  mandamus  to  the  company,  to 
pay  the  sum  of  500/.  and  the  costs  incur- 
red by  Mrs.  Turner ;  against  which,  cause 
was  now  shewn  by — 

M.  D.  Hill,  N,  R.  Clarke,  and  White^ 
hurst. — ^This  is  an  unprecedented  applica- 
tion, and  quite  unnecessary.  The  Court  is 
required  to  call  upon  a  company,  by  a  writ 
iof  mandamus,  to  pay  a  debt  which  they 
have  incurred.  That  is  a  writ  which  is 
never  granted  unless  there  be  a  total  want 
of  every  other  remedy — The  King  v.  the 
Bank  of  England  {Z\  Here,  there  is  an- 
other remedy.  According  to  the  provisions 
of  the  statute,  any  person  who  is  damnified 
by  any  act  done  by  the  company  is  entitled 
to  have  compensation,  to  be  settled  by  a 
•verdict  of  a  iury;  and  the  sum  is  to  be  re- 
covered and  levied  in  the  same  manner 
as   is  directed   with   respect  to  damages 


before  provided  for  by  the  statute  (3). 
Now,  although  that  clause  does  not  give  a 
specific  remedy,  it  points  out  the  remedy 
which  is  to  be  obtained,  for  by  a  previous 
clause  it  is  provided,  "  that  for  settling  all 
differences  as  to  the  compensation  to  be 
paid  by  the  company  for  land  which  they 
may  take,  an  inquisition  is  to  be  taken  by 
a  jury,  before  the  Justices  at  the  Quarter 
Sessions,  who  are  to  assess  the  compensa- 
tion for  the  land,  and  damages  which  may 
be  occasioned  by  the  company's  taking  of 
the  land ;  and  *'  the  said  Justices  shall  ac- 
cordingly give  judgment  for  such  purchase- 
money,  recompense,  or  compensation,  as 
shall  be  so  assessed  by  such  verdict,  which 
said  verdict,  and  the  judgment  thereupon 
to  be  pronounced  as  aforesaid,  shall  be 
binding  and  conclusive."  And  it  is  en- 
acted, *'  that  all  such  verdicts  and  judg- 
ments shall  be  registered  by  the  clerk  of 
the  peace,  and  be  deemed  records  to  all 
intents  and  purposes."  Then  it  is  enacted, 
*'  that  in  case  the  verdict  given  by  the  jury 
shall  exceed  the  sum  offered  by  the  com- 
pany, all  the  costs  and  charges  incurred  in 
the  summoning,  impanelling,  &c.  the  jury, 
in  taking  the  inquisition,  &c.,  and  record- 
ing the  verdict  and  judgment,  are  to  be 
borne  by  the  said  company ;  and  in  default 
of  payment  of  such  costs,  the  same  may  be 
levied  and  recovered  by  distress  and  sale 
of  the  goods  and  effects  of  the  company, 
undec  a  warrant  to  be  granted  by  any  Jus- 
tice of  the  Peace  of  the  county  of  Notting- 
ham." These  clauses  shew,  diat  the  judg- 
ment for  the  compensation  has  become  a 
specific  debt ;  it  is  a  judgment  which  has 
been  recorded  ;  and,  consequently,  an  ac- 
tion of  debt  will  lie  upon  it,  as  on  any 
common  law  judgment.  Debt  wUl  lie  even 
on  a  foreign  judgment :  why  not,  therefore, 
on  the  present,  which  is  a  record  ? 

[Patteson,  J.  referred  to  The  King 
V.  the  St.  Katlmrine's  Dock  Company  (4), 
where  a  mandamus  was  directed  to  the 
treasurer  and  directors,  commanding  a  sum 
which  had  been  settled  on  an  award  to  be 
paid  by  the  company.] 

Then  it  is  clear,  that  there  is  a  distinct 
remedy  for  the  recovery  of  such  costa  aa 
the  party  is  entitled  to ;  and  certainly^  the 


(1)  SM6L«wJ.IUp,(if.i,)K.B.  11. 
(«)  l.N'Ui;.  624. 


(3)  Thin  cHoM  is  Mf  out  in  the  former  report. 
(4>  4  B.  &  Ad.  360^ 
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tatis  of  the  mandamus  camiot  be  obtained 
in  this  manner  :  the  proper  mode  of  ob- 
taining them  would  be  by  an  attachment. 

Sir  IV.  fV,  Follett&nd  Boume,  in  support 
of  the  rule. — There  is  no  complete  mode 
of  enforcing  the  verdict  of  the  jury.  An 
action  of  trespass  or  on  the  case  will  not  lie 
against  the  company,  or  their  agents,  for  the 
injury  to  Mrs.  Turner's  mill ;  for  the  act  of 
parliament  justifies  them  in  what  they  have 
done.  The  proper  course  under  it  is  to 
have  the  damage  assessed  by  a  jury.  That 
has  been  done :  but  how  is  that  verdict  to 
be  enforced  ?  It  is  said,  that  an  action  of 
debt  may  be  maintained  upon  the  order  of 
the  Court  of  Quarter  Sessions ;  but  there 
is  no  authority  for  such  an  action:  all 
that  can  be  done  on  the  order  is  to  prefer 
an  indictment  for  disobedience.  It  is  like 
a  decree  of  a  court  of  equity,  on  which  no 
action  can  be  maintained  ;  and,  indeed,  it 
is  but  an  assessment  of  damages,  and  not  a 
certain  ascertained  debt,  as  was  the  case  in 
The  KhtgY.  the  St.  Katherine*s  Dock  Com- 
pamff  where  there  was  an  award.  It  is 
similar  to  the  case  in  which  the  Court  has 
held,  that  it  will  enforce  a  judgment  ob« 
tained  against  the  officer  o£  a  company, 
whose  own  goods  cannot  be  taken  to  satisfy 
it 

[Pattbson,  J.  —  Will  not  debt  lie  on 
every  judgment?  And  here  the  statute 
says,  that  the  judgment  shall  be  record- 
ed.] 

All  matters  at  the  Quarter  Sessions  are 
recorded. 

[CoLERiDOK,  J. — Criminal  matters,  not 
matters  of  debt.] 

In  The  King  v.  Kingston  (5),  there  was 
an  indictment  against  trustees  for  non-pay- 
ment of  costs,  ordered  to  be  paid  by  the 
Sessions^  and  not  an  action  of  debt.  The 
legislature  never  meant  that  the  party 
should  be  driven  to  an  action. 

[Pattbsok,  J.  —  The  legislature  has 
said,  that  the  sum  shall  be  levied,  but  has 
not  pointed  out  the  mode  of  levying  it.] 

If  the  remedy  then  be  doubtful,  or  not 
so  complete,  convenient,  or  satisfactory,  as 
by  mandamus,  the  Court  will  grant  the 
writ — The  King  v.  the  Severn  and  Wife 
Rmdway  Company  (G).     The  case  of  Lord 


Boston  (7)  is  also  expressly  in  point. 
There,  the  Sessions  had  made  an  order  for 
compensation,  and  this  Court  granted  a 
mandamus  to  enforce  the  order.  Some 
objections  were  made  on  the  ground  of 
Mrs.  Turner  being  only  tenant  for  life ;  that 
can  onlv  affect  the  quantum  of  compensa- 
tion, which  is  not  now  to  be  questioned. 
So  also  it  was  said,  that  the  verdict  has  not 
been  registered ;  but  the  registering  of  the 
verdict  is  the  act  of  the  clerk  of  the  peace, 
and  not  of  the  parties ;  and  the  omission,  if 
there  has  been  one,  does  not  prevent  her 
from  receiving  the  money.  If  it  be  of  im- 
portance, the  rule  may  be  enlarged  until  it 
is  done ;  but  the  company  did  not  refuse 
to  pay  tlie  money  on  this  objection.  In 
regard  to  the  subject  of  the  costo,  they 
certainly  stand  on  a  different  footing.  It 
may  be  conceded,  that  there  is  a  remedy 
for  them.  The  Magistrates  refused  to 
grant  the  warrant,  thinking  the  clause  did 
not  apply  to  cases  where  compensation  is 
granted  for  damages.  But  the  costs  cer- 
tainly seem  to  follow  the  demand  for  the 
damages,  and  if  the  Court  order  the  man- 
damus to  go  for  the  latter,  it  will,  in  the 
exercise  of  its  discretion,  also  order  it  to  go 
for  the  former. 

pATTBsoir,  J. — This  is  an  application  to 
compel  a  company  to  pay  a  sum  of  money 
awarded  by  a  jury ;  and  also  to  pay  costs. 
I  think  it  is  quite  clear,  that  if  we  should 
be  of  opinion,  that  one  part  of  this  rule  may 
be  made  absolute,  it  might  be  too  mu(ji 
for  us  to  say,  that  that  should  be  the  case 
with  the  other.  I  remember  many  cases  in 
which  the  Court,  in  such  circumstances, 
has  adopted  a  course  of  this  kind.  With 
respect  then  to  the  costs,  it  does  seeta 
to  me  that  this  act  of  parliament  has  given^ 
in  the  section  referred  to,  very  distinct  di- 
rections as  to  the  payment  of  damages,  but 
not  as  to  the  costs.  It  directs,  that  '*  the 
sum  to  be  paid  for  the  same  shall  be  re- 
covered and  levied  in  the  same  manner  as 
the  damages  hereinbefore  provided  for ;" 
but  it  says  nothing  of  the  payment  of  the 
costs.  But  in  the  clause,  as  to  the  taking 
of  the  land,  there  is  a  provision  as  to  the 
costs.     It  is  there  declared,  '*that  if  the 


(5)  B£tst,4f. 

{fi)  SB.  &  Aid. 6^. 


<7)  Tlie  King  v,  tbe  Tbames  and  Isif  Commis 
•iooers,  ante,  p.  17 
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sum  recovered  shall  be  greater  than  that 
offered  by  the  company,  costs  shall  be 
paid,  and  may  be  levied  by  distress  and 
sftle.*'  I  think,  therefore,  that  if  costs  are 
recoverable  at  all,  they  must  be  recoverable 
in  the  same  manner  as  the  damages ;  so 
that  the  rule  cannot  be  absolute  upon  that 
point.  With  respect  to  the  other  matter, 
I  have  great  difficulty  in  saying  that  this 
rule  should  be  absolute,  if  there  is  any 
specific /emedy  applicable  to  that  purpose ; 
and  I  have  had  great  difficulty  in  saying 
that  there  is  not  any  such  remedy.  The 
act  declares,  "  that  th^  judgment  shalf  be 
binding  to  all  intents  and  purposes  whatso- 
ever," and  that  **  the  judgment  being  first 
signed  by  the  derk  of  the  peace,  shall  be 
registered  in  the  records  of  the  Quarter 
Sessions  of  tlie  county,  and  shall  be  deemed 
a  public  record,  and  that  all  persons  shall 
be  at  liberty,  at  proper  tiroes,  &c.,  to  in- 
spect the  same."  It  seemed  to  me  at  first, 
that  a  judgment  entered  of  record  might 
be  enforced  like  any  other  ;  but  I  after- 
wards saw  some  reason  to  doubt  about 
that  matter.  This  is  not  an  ordinary  re- 
cord of  the  Quarter  Sessions,  and  I  have 
never  heard  of  actions  of  debt  on  records 
of  that  court.  The  present  is  a  claim 
for  damages,  for  an  injury  committed  under 
this  act  of  parliament ;  and  this  Court  of 
Quarter  Sessions  is  constituted  a  court  of 
record,  for  the  special  purposes  of  this  act. 
I'he  party  injured  is  to  make  the  claim  in  a 
particular  manner;  and  a  precept  is  to  issue 
to  the  sheriff  to  summon  a  jury,  to  assess 
the  daniages.  I  feel  it  difficult  to  say  how 
we  are  to  act  on  such  a  document.  If  we 
look  at  the  provisions  for  the  payment  of 
the  purchase-money,  we  shall  see  that  there 
is  no  mode  pointed  out  by  which  that 
could  be  recovered.  There  must  be  a  ver- 
dict and  a  judgment ;  but  there  the  direc- 
UotM  as  to  the  proceedings  cease.  It  is 
only  in  the  17th  section  that  it  is  said,  that 
when  this  is  paid,  the  party  shall  be  entitled 
to  take  possession ;  so  that  the  legislature 
has  only  given  that  restriction  as  to  taking 
possession  of  the  land;  as  the  means  of 
the  party  securing  payment  for  the  price 
of  it.  The  act  afterwards  provides  for  a 
difierent  state  of  things,  and  says,  **  that  if 
at  any  time  the  party  suffers  damages  in 
l^s  lands,  &c.,  for  which  compensation 
bhdll  not  before  have  been  provided^  such 


damages  shall  be  ascertained  and  assessed 
by  a  jury."  It  is  not  said,  that  the  amount 
may  be  agreed  on  by  the  party,  nor  that 
there shallbe  a  demand  made,  nor  an  offer 
made ;  but  that  such  damages  shall  from 
time  to  time  be  ascertained  by  a  jury,  and 
that  the  same  shall  be  recovered,  kvied, 
and  applied  in  the  same  manner  as  before 
directed.  With  respect  to  the  value  of 
lands  sold,  the  legislature  has  taken  it  for 
granted,  that  there  was  some  mode  of  levy- 
mg  these  damages.  If  tfaore  were  any  pro- 
cess at  the  Quarter  Sessions,  by  which  they 
could  be  levied,  there  would  be  no  need 
to  have  a  mnddamiis  ftom  this  court ;  but 
there  is  none.  There  is  not  any  officer  to 
whom  the  Court  of  Quarter  Sessions  could 
direct  such  process ;  so  that  the  party  can- 
not levy  on  this  judgment,  nor  can  it  be 
removed  by  certhmri,  and  enfbrced  in  this 
court : — there  is  nothing  in  the  act  of  par- 
liament for  this ;  so  that  the  word  **  levy  " 
cannot  have  any  meaning  in  the  act.  Then, 
the  only  remaining  way  is,  to  treat  the 
money  as  a  debt  to  be  recovered,  and  the 
main  argument  is,  that  it  should  be  so  treat- 
ed, and  that  payment  of  it  maybe  so  enforc- 
ed ;  and  that,  therefore,  this  Court  cannot  in- 
terfere in  the  matter  by  summary  process. 
I  am  not  prepared  to  say  whether  it  can, 
or  whether  it  cannot,  be  so  enforced ;  but 
unless  a  clear  remedy  is  preserved  to  the 
party,  we  are  botmd  to  enforce  the  pw- 
formance  of  what  the  act  of  parliament  lias 
directed  to  be  done  by  mandamus.  In  my 
opinion,  therefore,  this  rule  must  be  ab- 
solute as  to  that  part.  There  are  some 
other  objections  as  to  the  regularity  of  these 
proceedings;  but  there  are  no  affidavits 
on  the  part  of  the  company  to  shew,  that 
they  are  not  Tegular,  the  objection  simply 
being,  that  the  affidavits  on  the  other  side 
do  not  shew  that  they  are  regular.  I  do 
not  think  that  we  are  bound  to  require 
such  affidavits.  We  must  take  it  for  grant- 
ed, that  all  that  has  been  done  has  been 
rightly  done.  We  have  directed  a  manda- 
mus to  summon  the  jury  to  asaeiss  the 
damages,  and  a  jury  has  been  summoned, 
and  the  damages  have  been  assessed*  We 
must  presume,  that  all  Hiia  has  been  done 
regularly.  But  then  it  is  said,  that  this 
party  is  merely  tenant  for  life,  and  that 
there  is  this  objection  to  the  verdict,  that 
the  jury  should  have  been  summoned  to 
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the  damages  austained  by  every 
person  interested  in  the  hind,  and  that  the 
damages  thus  assessed  should  he  divided 
by  the  jury  amongst  the  different  persons 
intereste<l,  according  to  the  amount  of  their 
respective  interests.  However  that  might 
be  with  respect  to  the  clause  as  to  the  pur- 
chase of  the  land,  it  is  not  so  here.  It 
does  not  necessarily  follow,  that  any  other 
person  should  have  a  right  to  compensa-* 
tion.  The  words  of  the  dause  do  not  ex- 
tend to  all  persons  whatever,  but  to  any 
persons  of  the  hind  therein  particularly 
described.  If  the  damages  claimed  are 
more  than  the  tenant  for  Hfe  ought  to  have, 
that  ought  to  be  the  suligect  of  observation 
to  the  jury  at  the  sessions.  It  should  be 
distincdy  pointed  out  to  them  in  what  man- 
ner they  are  to  give  their  damages.  The 
affidavita  here  do  not  object  to  the  mode 
in  which  the  chairman  left  the  question  to 
the  jury ;  and  we  must,  therefore,  assume 
that  it  was  rightly  lef^  to  them.  The  rule, 
most,  therefore,  be  absolute,  so  £ir  as  the 
6002.  are  omoerned,  leaving  the  party  to 
gat  costs  as  the  Justices  may  think  fit,  or 
to  oome  to  us  with  an  application  in  an- 
otker  shape.  As  to  the  costs  of  the  man^* 
damns,  tl^y  can  be  enforced  by  aitachment 
aeoording  to  the  provisions  of  the  act,  by 
wbich  they  were  lately  ordered  to  be  gtven^ 
upon  a  motion  for  a  mandamus. 

Williams,  J. — I  fully  concur  m  this 
o|nnion.  Serious  doubts  have  been  enter* 
taioed  on  the  principal  part  of  the  case,  but 
very  Uttle  as  to  the  other.  As  to  what  was 
done  at  the  Sessions,  there  is  no  doubt  that 
we  must  presume  that  the  Sessions  pro- 
ceeded regularly.  The  principal  question 
wiA  OS  hkM  baen,  whedber  the  party  has 
any  other  full  aild  e£fective  remedy  for  the 
recovery  of  diese  damages.  If  he  has,  we 
thuik  that  a  rule  like  the  present  ought  not 
to  be  granted.  This  was  the  essential. dif* 
ficnhy  that  struck  our  minds.  «  The  ques«* 
tion,  in  fact,  is,  whether,  when  by  a  section 
of  an  act  of  parliament  the  decision  is  to 
be  treated  as  a  record,  that  is  not  in  itself 
a  legislative  declaration,  that  there  is  a  re- 
medy upon  it  by  action  of  debt.  But  the 
natnre  of  the  court,  in  which  it  is  to  become 
a  record,  beii^  considered,  I  cannot  but 
doubt,  whether  the  party  entitled  can  have 
a  full  and  effective  remedy  for  ihe  recovery 
•f  Us  claim ;  and  therefore  I  think  that 


for  the.SOOi.  we  ought  Mo  sAiow  the  'man- 
damus to  go.  I  dmbt  whether  it  was  the 
intention  of  the  legislature  to  put  a  party 
to  a  circuitous  remedy  for  the  recovery  of 
the  very  thing  for  which  a  summary  re- 
medy for  ascertaining  his  right  was  given 
by  the  act. 

CoLEaiDOE,  J, — As  ny  Brother  Patte^ 
son  has  ao,  fully  gone  into  this  question,  i 
shall  feel  it  necessary  to  say  but  a  verv  few 
words  upon  it,  especially  as  I  completely 
agree  with  what  he  has  said.  The  principle 
on  which  a  mandamus  is  allowed  to  issue 
from  this  court  is  well  known.  Two  things 
must  concur  before  this  Court  will  grant  it. 
There  must  be  the  existence  of  a  specific 
legal  right,  and  the  absence  of  a  specific 
legal  remedy.  The  coats  here  must  be 
divided  into  two  parts — those  occasioned 
by  the  rule  here,  and  those  incurred  in  the 
proceedings  below.  As  to  the  former,  there 
IS  an  absence  of  a  specific  legal  right  to 
them,  till  the  Court. has  awarded  them  to 
the  party.  As  to  the  others,  it  aeems  that 
we  caimot  know  that  the  panty  has  a  right 
to  costs ;  and  here  we  are  not  dealing  with 
a  common  law  matter,  but  with  that  which 
is  the  creation  of  an  act  of  parliament.  On 
these  givounds,  I  think  that  we  nnist  refuse 
the  rule  as. to  c«ists.  As  to  the  SOOL^  ^tke 
principle  seems  to  me  to  be  the  o^erway« 
The  party  has  here  a  clear  legal  right,  and 
there  is  also  an  absence  of  any  elear  legal 
remedy.  This  is  a  judgment  of  the  Court 
of  Quarter  Sessions,  which  cannot  be  en- 
forced like  the,  ordinary  judgments  of  that 
court.  If  the  party  proceeded  upon  it  by 
way  of  indictment,  he  would  not  have  a 
beneficial  remedy.  The  Court  might  fine 
or  imprison  the  defendant  for  not  obeying 
the  judgment ;  but  that  would  be  produc- 
tive of  no  advantage  to  the  other  party. 
On  the  other  hand  it  cannot  be  said,  that 
an  action  would  lie  upon  this  judgment. 
We  have  referred  to  the  general  expression 
used  by  Mr.  Justice  Bkekstone  in  hia 
Commentaries ;  and  we  cannot  doubt  that 
an  action  would  not  be  maintaioable.  With 
respect  to  the  otlter  point,  it  is  hardly  worth 
mentioning ;  it  must  not  be  taken  for 
granted,  that  when  a  second  mandamus  is 
souglit  for  as  ancillary  to  the  first,  the 
party  against  whom  it  is  issued  may  come 
and  say,  that  it  prays  for  too  little  or  too 
much,  or  set  up  objections  to  the  proceed- 
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ings  it  is  intended  to  enforce,  which  he 
might  have  taken  upon  the  return  to  the 
first  mandamus.  As  to  the  proceedings  at 
the  Quarter  Sessions,  we  ought  to  apply 
the  maxim,  that  in  the'  absence  of  direct 
and  plain  impeachment  of  them,  we  must 
give  credit  to  the  Court  below,  that  all  that 
has  been  done  there  has  been  rightly  done. 
Rule  absolute. 


1837. 


} 


THE  KINO  V,  WM.  PAYNE,  ESQ. 


County  Rate — County  Treasurer — Man" 
dantus, 

A  treasurer  of  a  county  entered  kis  ac^ 
counts  in  a  hooky  which  he  laid  before  the 
Justices  at  the  Sessions,  and  they  audited 
those  accounts^  checking  them  with  the  billst 
orders,  and  vouchers,  which  he  also  produced 
to  them  at  the  same  time,  and  giving  him  a 
discharge  in  that  book.  They  returned  this 
book  to  him,  and  deposited  the  vouchers,  S^c, 
with  the  clerk  of  the  peace: — Held,  that  that 
book  was  the  account  of  the  treasurer,  which, 
according  to  the  \%  Geo.  3.  c.  21.  s.  8, 
ought  to  have  been  deposited  with  the  clerk 
of  the  peace,  and  that  a  mandamus  might 
issue  to  the  treasurer  to  compel  him  so  to 
deposit  it, 

Semble — that  the  Sessions  could  not  com^ 
pel  the  treasurer  to  return  the  book  to  them. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (m.s.)  M.C.  p.  62.] 


1887.     > 
an.  16.  S 


SILVERY  V,  HOWARD. 


Jan 

Devise — Construction — Estate  for  Life. 

A  testator  being  seised  of  freehold  land, 
gave  several  pecuniary  legacies,  and  then 
devised  as  follows : — "  /  give  unto  W.  L. 
and  A.  his  wife,  for  and  during  their  natural 
lives,  all  and  every  my  messuages,  lands,  and 
tenements,  hereditaments  and  premises  what' 
soever,  in  the  city  of  N.  or  elsewhere  in  the 
kingdom  of  Great  Britain ;  and  from  and 
after  the  decease  of  the  said  W,  L.  and  A. 
his  wife,  my  mind  and  will  is,  the  said  meS' 
suaees,  lands,  and  tenements,  hereditaments 
and  premises,  shall  be  equally  divided  unto 
and  amongst  such  of  the  children  of  the  said 


W.  L.  and  A.  his  wife,  as  shall  be  then  Uv^ 
ing."  He  then  bequeathed  the  residue  of  his 
personal  estate  to  his  executors : — Held,  thai 
the  children  of  W.  L.  took  life  estates  only, 
as  tenants  in  common,  as  there  were  no  words 
conveying  a  clear  intention  to  pass  a  fee. 

Assumpsit  on  a  contract  between  the 

{>laintiirand  the  defendant  for  the  sale  of 
and :  breach,  that  the  defendant  had  not 
made  out  a  good  and  perfect  title.  The 
defendant  pleaded,  that  he  did  make  out  a 
good  and  perfect  title,  and  upon  that  issue 
was  joined. 

At  the  trial,  before  Lord  Abinger,  C.B.t 
at  the  Spring  Assizes,  18^5,  for  the  city  of 
Norwich,  it  appeared,  that  the  title  depend- 
ed upon  the  construction  to  be  put  upon 
the  will  of  John  Lamb  Love.  The  testator 
was  an  illegitimate  child,  and  had  died 
without  issue.  The  will,  after  appointing 
William  Lamb  and  another  person  to  be 
executors,  and  giving  various  pecuniary 
legacies,  proceeded : — "  And  I  do  hereby 
give  and  devise  unto  the  said  William 
Lamb  and  Ann  his  wife,  for  and  daring 
their  natural  lives,  all  and  every  my  met* 
suages,  lands,  and  tenements,  hereditaments 
and  premises  whatsoever,  in  the  city  of 
Norwich,  or  elsewhere  in  the  kingdom  of 
Great  Britain ;  and  ft'om  and  after  the  de- 
cease of  the  said  William  Lamb  and  Ann 
his  wife,  my  mind  and  will  is,  the  said  mea* 
suages,  lands,  and  tenements,  hereditaments 
and  premises,  shall  be  equally  divided  unto 
and  amongst  such  of  the  children  of  the 
said  William  Lamb  and  Ann  his  wife,  as 
shall  be  then  living,  share  and  share  alike; 
and  as  to  what  shall  remain  of  all  and  every 
my  personal  estate  not  hereinbefore  dis-* 
posed  of,  after  pajrment  of  such  just  debts 
as  I  shall  owe  at  the  time  of  my  decease,  my 
funeral  expenses,  charges  of  probate  of  this 
will,  and  other  charges  incident  thereto, 
and  to  the  executorship  thereof,  my  mind 
and  will  is,  and  I  do  hereby  give  and  be- 
queath such  remainder  or  overplus  unto 
my  said  executors,  William  Lamb  and 
Henry  Taylor." 

The  question  was,  whether  by  this  will 
an  estate  in  fee  or  for  life  was  devised  to 
the  children  of  William  Lamb  and  Ann  his 
wife.  The  Lord  Chief  Baron  directed  a 
verdict  to  be  entered  for  the  plaintiflf,  giv- 
ing the  defendant's  counsel  leave  to  move 
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to  set  that  verdict  aside  and  enter  a  verdict 
for  the  defendant.  Accordingly,  in  Easter 
term  1885,^— 

Biggs  Andrews  obtained  a  rule  nisi; 
against  which — 

Storks^  Serf,  and  Palmer^  on  a  former  day 
in  this  term,  shewed  cause. — Under  this 
will,  the  children  of  William  Lamb  took 
only  a  life  estate,  for  there  are  no  words 
specifically  giving  an  estate  in  fee;  and  die 
word  **  estate  "  is  not  used,  and  the  estate 
is  not  charged  with  the  payment  of  debts. 
In  Denn  v.  Melior  (I),  the  words  were, 
**  all  the  rest  of  my  lands,  tenements,  and 
kerediiamenis,  either  freehold  or  copyhold, 
I  give  to  A  ;"  yet  it  was  held,  that  a  life 
estate  only  passed  to  A.  The  words  of  the 
present  will  are  nearly  the  same.  Roe  v. 
Holmes  (2\  Roe  v.  BlackeH{S),  Denn  v. 
Gaskin  (4),  Morgan  v.  Griffith  (5),  and 
Doe  V.  Allen  (6),  shew  that  a  fee  is  not 
conveyed  by  such  words.  '  Goodrigkt  v. 
Faick  (7)  has  been  overruled ;  but  Doe  v. 
Tucker  {S)  is  decisive  against  the  defen- 
dant; and  Roe  v.  Wright  (9),  Chichester  v. 
Oxendem  (10),  and  RandaU  v.  Tuchin  (U), 
are  not  adverse,  for  in  those  cases,  the  word 
"estate"  occurred  in  the  will. 

Biggs  Andrews,  in  support  of  the  rule. — 
It  has  long  been  the  wish  of  the  Courts  to 
give  effect  to  the  bitention  of  the  devisor 
as  &r  as  they  could;  the -decision  has  been 
against  the  supposed  intention  in  almost 
every  case  where  the  words  of  the  devise 
have  been  so  restrained  as  to  give  only  an 
estate  for  life.  By  this  will,  the  testator 
first  appoints  executors ;  he  then  gives 
several  pecuniary  legacies;  then  he  disposes 
of  his  real  property  ;  he  gives  a  life  inter- 
est, and  after  that  has  terminated,  he  di- 
rects a  division ;  disposing  lastly  of  the  resi- 
due of  his  personal  property,  thus  shewing 
that  he  supposed  he  had  entirely  disposed 
of  his  real  property.     In  this  respect,  the 

(I)  5  Tmin  Rep.  561. 
(f )  f  Wilt.  80. 

(5)  Cowp.  S55. 

(4)  Ibid.  657. 

(5)  Ibid.  t34. 

'  (6)  8  Tarm  R«p.  497. 

(7)  Loft,tt4. 

(8)  8  B.  &  Ad.  473 ;  s.  c.  1  Law  J.  Rep.  {u^.) 
K«B.  161. 

(9)  7EMt.259. 
(to)  4TtQ0t.  176. 

(II)  6TanDt410. 


case  differs  from  Doe  v.'  Tttcker ;  but  Bad^ 
deley  v.  Leppingwell  (12),  and  Gates  v. 
Brydon  (13),  are  both  cases  in  point,  and 
the  latter  was  not  cited  in  Doe  v.  Tucker, 
Gall  v.  Esdaile  (14),  and  Stewart  v.  Gar- 
iie«(15). 

Cur,  ado.  cult. 

Loan  Denman,  C.J.  now  delivered  the 
judgment  of  the  Court.  —  This  was  a 
question,  whether  by  a  devise  of  land  to 
children,  share  and  share  alike,  an  estate 
passed  for  life  or  in  fee.  It  has  been  held 
repeatedly,  and  particularly  in  a  late  case 
of  Doe  v.  Tucker,  that  such  words,  uncon- 
trouled  by  clear  proof  of  an  opposite  in- 
tention in  other  pajrts  of  the  will,  carry  an 
estate  for  life  only.  The  cases  cited  against 
the  application  of  the  rule,  all  admit  of  a 
satisfactory  distinction  from  the  present — 
Baddeley  v.  Leppingwell  was  decided  on  the 
creation  of  a  charge  ;  Gall  v.  Esdaile  and 
Stewart  v.  Garnett,  on  the  peculiar  force 
of  the  word  "estate."  One  case,  however, 
was  mentioned.  Gates  v.  Brydon,  which 
was  not  noticed  by  the  learned  counsel 
who  opposed  the  doctrine  in  the  argument 
on  the  present  case,  nor  in  that  of  Doe  v. 
Tucker,  That  was  a  devise  of  a  house  and 
stable  for  the  life  of  testatrix's  husband, 
and  after  his  death  to  her  brother  for  life, 
afterwards  "  to  the  children  of  my  cousins 
B.  and  W,  share  and  share  alike,"  and  if 
the  brother  should  not  be  living  at  the  time 
of  the  husband's  death,  "then  my  mind 
and  will  is,  that  the  said  house  and  stable, 
with  the  appurtenances,  be  divided  amongst 
the  said  children  of  B.  and  W.  as  afore- 
said." Lord  Mansfield  and  the  Court  were 
there  of  opinion,  that  there  was  enough,  on 
the  whole  will,  to  shew  an  intention  that 
the  value  of  the  house  and  stable  should 
be  divided  among  the  seven  children,  and 
the  defendant,  a  purchaser  from  them,  had 
the  postea  delivered  to  him.  This  decision 
would  be  the  more  likely  to  escape  notice, 
both  on  this  and  on  former  occasions,because 
the  principal  point  in  the  case  turns  on  the 
effect  of  confessing  lease,  entry,  and  ouster ; 
and  the  question  of  estate  is  not  mentioned 

(1«)  3  Burr,  1541. 

(13)  Ibid.  1895. 

(14)  8  Bing.  3f3;  ••  c.  1  Ltw  J.  Rep.  (n.s.) 
C.P.  195. 

(15)  3  Sim.  398. 
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in  the  margin.  Nor  does  Sir  James  Burrow's 
statement  of  the  case  appear  very  satisfiic* 
tory,  the  editor,  in  1812,  making  no  less 
than  three  necessary  corrections  in  the 
course  of  a  single  page.  Lord  Mansfield 
also  commences  his  judgment  on  this  point 
of  construction,'  by  observing,  that  the 
whole  property  was  worth  but  100/.,  which 
low  vaiue  of  property  of  a  wasting'  nature 
to  be  divided  among  seven  chiidfen;  after 
two  lives,  led  the  Court '  to  think,  that  it 
must  have- been  meant  to  be  sold,  and  the 
produce  divided.  The  result  was,  that 
upon  the  whole  of  that  wilt  there  was 
enough  to  ^ew  that  the  testatrix  intended 
the  value  of  the  house  and  stable  to  be 
divided  among  the  children.  It  seems  un« 
necessary  fbr  us  to  say  more  on  the  pre^ 
sent  will  dian  that^  we  find  no  womdi  in  it 
which  clearly  convince  us  that  the  testator 
intended  to  pass  »  fee.  The  ordinary  rule^ 
therefore,  must  prevail,  by  which  a  clause 
so  worded  is  deemed'  to  carry  a  life  estate 
only. 

Rub  dheharged. 


\S7:    \ 
.11.  > 


THE  KUfQ'V,  TUC  JtJStlCBS  Of 
STAFTOftDSHIRE. 


18S7 

Jan, 

County  Rate — Inspection  of  Accounti — 
Mandamus, 

County  rate  payers  have  no  rights  ekher 
at  common  lam  or  by  statute^  to  inspect  and 
take  copies  of  the  bilU  of  charges  of  county 
officers,  after  they  have  been  deposked  by  the 
clerk  of  the  peace  among  the  records  ojf  the 
county,  in  pursuance  of  \%  Geo*  t.  c.  29.  i.  8t 
The  Justices  of  the  Peace  for  the  county  are 
alone  tntitled  to  such  an  inspectiom 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  66.] 


1837.       \     DOB  d,  HICKICAR  t^.  RA8LE- 

Jan.  16.  y  wood^ 

Devise — Construction — Estate  in  Fee. 

Devise  asfoUowe :  **I  give  unto  my  nifot 
her  heirs,  and  assigns,  for  ever,  all  the  re- 
sidue  of  my  goods,  chattels  and  personal 
estate  whatsoever  and  wheresoever,  and  also 
all  my  right,  title,  and  interest,  of,  in;  and 
to  all  and  every  sum  and  sums  of  money 


whatever,  which  now  is,  art,  or  skaU  be  du€ 
to  me  upon  and  in  virtue  of  any  bill,  bond, 
or  ot/ier  securities,  I  do  likewise  make  my 
wifefuUemd  sole  executrix  of  the  freehold 
house  situate  in  Great  Queen  Street,  in  the 
parish  of  St.  Giles:''— Held,  that  under  this 
devise  ^  wife  took  a  fee  simple  tn  the  haute 
in  Great  Queen  Street, 

At  the  trial  of  ihm  ejectment,  before 
Lord  Denman,  C.J.,  at  the  Sittings  afcer 
Michaelmas  term,  1 855,  a  verdict  was  found 
for  the  pkintifF,  subject  to  the  following 

CASE. 

George  Haslewood^  being  seised  in  fre 
of  a  housig  in  Crreat  Queen  Street,  made  his 
will,  which  was  in  the  fbllowing  words: 
**  In  the  name  of  Grod,  amen.  I,  O.  H., 
do  make  and  ordain  this,  &c.  I  give  and 
bequeath  unto  my  wifb  Ann  Haslewood,  to 
her  heirs  and  assigns  for  ever,  all  ^e  re* 
sidue  of  my  goods,  chattels,  and  personal 
estate,  whatsoever  and  wheresoever,  and 
also  all  my  right,  title  and  interest  of,  in^ 
and  to  all  and  every  sum  and  sums  of 
money  whatsoever,  which  now  is,  are,  or 
shall  be  due  to  me  upon  and  in  virtue  of 
any  will,  bond,  or  other  securities  ;  and  / 
do  Ukewise  make  my  wife,  the  send  A.  H.^ 
fkll  and  sole  executrix  of  the  freehold  hausa 
situate  in  Great  Queen  Street,  No.  15,  in 
the  parish  of,  &c.  being  the  north  side  of 
the  street  in  the  county  of  Middlesex; 
This  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  made.  In 
witness  whereof,  I,*'  8rc. 

The  testator  died  in  December  1805, 
leaving  his  widow  him  surviving.  The 
testator  and  his  wife  lived  in  the  house 
until  and  at  the  time  of  his  death,  and  the 
widow  afterwards  contmued  in  possession 
until  her  death,  in  November  1883.  A.  H* 
afterwards  married  T.  V.,  who  iied  in  De- 
cember 1817,  and  in  July  1826,  she  was 
married  to  J.  A.,  and  she  with  her  husband 
continued  in  possession  of  the  said  house 
until  her  death  as  aforesaid.  The  lessor  of 
theplaintifT  is  her  nephew  and  heir-at-law. 

The  questions  for  theopinionof  the  Court 
were,  first,  whether  Ann  Haslewood  took  an 
estate  in  fee  simple  under  the  will  of  her 
husband  ; — secondly,  whether,  under  the 
facts  of  the  case,  the  plaintiff  is  entitled 
to  recover.    The  verdict  to  be  entered  ac- 
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wr^ni^    fllM  caie  iifad  ilrgned  in  \mt 


Shr  W.  W.  FMeii,  fbrlh^  ksaorof  the 
plaintiff. — ^Ahhoogh  this  is  a  wiil  drawn 
by  n  ilKteittte  peraon,  the  intention  is 
efear,  thk  the  wife  stioiild  take  a  fee  in 
iIk  fredioM  house*  The  testator  leaves 
bis  penonal  pruperty  to  his  wife,  her  Imtz 
and  assigns;  but  the  executors  would  take, 
aid  not  the  heirs — HUlamay  r,  H^tUorvay 
(1).  So  real  property  may  pass  under  the 
description  of  persmial  property — Doe  r. 
T^JMd{2);  and  effect  is  to  be  given  to  the 
intentkNi  of  the  testator,  if  violent  be  not 
done  to  the  words  used.  It  is  suggested 
that  there  is  a  miaeopying  in  tlie  wiU, 
aad  that  the  paragraph  describing  the 
hiom  in  Queen  Street,  should  follow  the 
words,  ** other  securities  and"  in  the  pre- 
ceding  aentenoe,  and  the  words,  '*  I  do  like- 
wise make  my  wife  execu^x  of,"  should 
be  read  imnediately  befbre  '*  this  my  last 
will,'*  occurring  in  the  latter  part  of  &e 
aenteiKe,  which  would  certaonly  remove  all 
donbt;  but  this  transposition  need  not  be 
made.  The  intention  of  the  testator,  in 
making  his  wife  executrix  of  his  freehold 
boose,  was  not  to  make  her  executrix  of 
all  his  freehold  property ;  he  wished  to  give 
ber  some  interest  in  duit  particular  free- 
hold ;  and  he  meant  to  give  her  the  same 
antkoritf  over  it  that  she  would  have  over 
p«lmoai  property.  She  must  therefore  take 
eiiber  an  estate  in  fee,  or  nothing,  ibr  there 
aie  no  words  to  confine  it  to  a  life  estate. 
The  lettator'a  intuition  here  was  to  give  his 
widow  the  house  in  Queen  Street,  and 
there  are  authorities  to  shew  that  she  is 
capMe  of  taking  it  under  the  term  **  exe- 
catrix."  Laoeacres  v.  Blight  (3),  Rose  v. 
BiU{4i%  and  R^  v.  Patteson{5)i  support 
tbiaeoDstmetion;  mdin Doev.  Oillard(6\ 
where  die  testator  made  eeveral  bequests, 
and  then  said,  *'  I  emiBtttute  R.  G.  my  sole 
oecQtor  for  ever,"  it  was  held  that  the 
exeeator  took  a  lee  simple  in  the  lands. 
The  only  difference  between  that  case  and 
die  present  is,  that  the  words  **  for  ever," 
are  added. 

(1)  5Vea.403. 
(t)  It  East,  t46. 

(3)  Cowp.  35«. 

(4)  3  Burr.  18»1. 

(5)  10.  &«t.  991. 

(6)  5B.&Ald.785. 
New  SERies,  VL--K.B. 


[CoLERiDMi,  J.— In  aaimtlar  case  befbro 
the  Court  yesterday,  Piggot  v.  Penrice  (7), 
and  Sham  v.  BuH  (8),  were  cited.] 

Shaw  V.  Bull  is  reported  in  a  book  of  no 
authority,  and  would  probably  receive  a 
different  decision  at  the  present  day.  In 
Pig  got  V.  Penrice,  and  Clements  v.  Cassye 
(9),  and  a  case  cited  in  Com.  Dig.  *  Devise,^ 
(N)  3,  the  decisions  are  against  the  execu- 
tors taking  the  land,  because  the  intention 
to  disinherit  the  heir  was  not  clear ;  but 
here  the  intention  is  clearly  expressed  with 
reference  to  a  particular  freehold  house. 

[PAtTKSOH,  J. — The  words,  "  I  make  A. 
my  sole  heir,"  were  held,  in  Tayler  v.  fVeh 
(10),  to  pass  the  fee.  If  I  make  A.  my 
sole  executor,  that  should  pass  the  fee  also.] 

Supposing  the  house  were  leasehold  only, 
^is  devise  would  clearly  give  her  the  en- 
tire disposition  of  it. 

[Pattbson,  J. — But  if  the  word  "  exe- 
cutrix" is  to  be  read  "  hefr,"  there  would 
be  no  executrix  to  the  will.] 

^he  might  he  administratrix  with  the 
will  annexed.  But  if  the  Court  should 
hold  that  Mrs.  Haslewood  took  no  interest 
at  all  under  the  wiH,  as  she  has  been  in 
possession  for  twenty  years,  that  would  be 
sufficient  to  give  her  a  right  to  the  pro5>erty 
by  adverse  possession — Doe  v.  Cooke {\l% 

Butt,  for  the  defendant. — A  devise  to 
t^  executrix  in  these  words  does  not 
pass  the  fee ;  the  utmost  that  the  testator 
has  given  his  widow  is  a  life  estate  in  the 
freehold  house.  Loveacres  v.  Blight  is  op- 
posed by  Denn  v.  Gaskm{l^),  and  Qood- 
right  V.  Barron  (13),  in  which  the  will  was, 
"1  give  and  bequeath  to  my  wife,  whom  I 
make  my  sole  executrix,  aU  and  singular 
my  landst  &c.  by  her  truly  to  be  possessed 
and  enjoyed ;"  and  it  was  held,  that  the 
wife  took  only  an  estate  for  life.  Clements 
V,  Caisye  resembles  also  the  present  case ; 
and  was  cited  in  Shaw  v.  Bull,  where  a 
similar  decision  was  given ;  and  Piggott  v. 
Penrice  is  a  stronger  authority  against  the 
lessor  of  the  plaintiff!  In  ^  those  cases, 
the  wills  expressed  eith^  an  intention  to 

(7)  Prsc.  Chan.  47t ;  a.  o.  1  Eq.  Gas.  Abr.  13. 

(8)  lie  Mod.  593. 

(9)  Noy,  48. 

(10)  S^lea.  301. 

(11)  7Bing.346;  •.  c.  9  Uw  J.  lUp.C.P.118. 

(12)  Cowp.  657. 
(IS)  11  East,  f 20. 
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devise  all  the  worldly  estate,  or  the  surplus 
of  the  estate,  of  the  testator,  which  has 
been  held  to  shew  the  testator  meant  to 
devise  his  whole  estate.  Denn  v.  Meilor 
(14)  is  also  an  authority  to  the  same  effect; 
and  although  the  judgment  in  that  case 
was  afterwards  reversed  in  the  Exchequer 
Chamber,  the  decision  of  the  King's  Bench 
was  ultimately  confirmed  in  the  House  of 
Lords.  Doe  v.  Baines  (15)  is  also  in  point. 
A  devise  to  an  executor  has  never  been 
held  to  give  more  than  a  life  interest,  ex- 
cept where  there  has  been  a  charge  upon 
the  estate  devised,  when,  unless  the  execu- 
tor takes  an  estate  in  fee,  he  may  not  be 
able  to  execute  the  will  of  the  testator — 
Doe  V.  Gillardf  RoMe  v.  Hill^  Doe  v.  Holmes 
(16),  Goodikle  v.  Maddem  (17),  and  Doev. 
IVoodhouse  (IS).  The  second  point  is  not 
raised  on  tlie  case. 

Sir  fV.  W.  Folleit  replied.— The  case 
finds  that  the  widow  was  in  possession 
firom  1805  to  1833 — Doe  v.  Cooke. 

[Pattesom,  J. — If  nothing  passed  under 
diis  devise  to  the  widow,  she  would  be  en- 
titled to  dower,  under  which  she  might 
have  been  put  into  possession.] 

She  would  have  no  right  to  possession 
until  her  dower  was  set  out  by  metes  and 
bounds. 

[Pattbson,  J. — Why  may  it  not  be  in- 
tended that  that  was  done  ?  The  person 
against  whom  her  possession  would  have 
been  adverse,  was  the  heir-at-law  of  the 
husband,  but  it  does  not  appear  who  h^  is.] 

No  authority  has  been  cited  to  shew 
that  when  a  specific  estate  has  been  devised 
to  a  particular  person,  the  Court  has  ever 
held  that  no  estate  passes.  It  is  laid  down 
in  6  Cruise's  Dig.  *  Devise,'  c.  11,  p.  225, 
pi.  6,  that  *'  a  devise  to  a  person  to  give 
and  sell  passes  an  estate  in  fee,"  and  Co. 
Lit,  9,  6,  is  cited.  An  executrix  is  a  per- 
son who  has  power  to  sell,  and  dispose  of 
the  property  of  the  testator,  and  doubtless 
the  testator  thought  he  was  giving  his  wife 
the  house  in  question  when  he  gave  her 
those  powers.  As  to  the  cases  cited  in 
Derm  v.  Gaskin,  where  the  fee  was  held 

(14)  5  Tenn  Rtp.  558;  s. o.  1  B.  Ac  P.  558 ;  t 
B.  &  P.  «47. 

(15)  «  Cr.  M.  Ac  R.  US;  s.c.  4  Law  J.  Rap. 
(lf.s.)  Ezch.  141. 

(16)  8  Tenn  Rep.  1. 

(17)  ^JSMt«  496. 

(18)  4TennRep.89. 


not  to  pass,  there  are  no  expressions  m 
the  will  relating  to  executors ;  and  in 
Goodright  v.  Barron^  it  was  merely  held 
that  the  words  **  truly  to  be  possessed  and 
enjoyed,"  were  not  sufficient  to  pass  the 
fee.  But  the  question  still  remains,  whe- 
ther constituting  a  person  executor  of 
lands,  does  not  give  him  an  estate  in  fee. 
Trent  v.  Manning  {19)^  and  Doe  v.  GHbert 
(20),  may  also  be  referred  to  for  the  plahn- 
tiffl  Tayler  v.  Web  was  confirmed  by 
Marrei  v.  Sly  (21).  In  Shai9  v.  BuU,  the 
testator  had  previously  given  an  estate  to 
his  executrix  and  her  heirs,  shewing  that 
he  knew  how  to  distinguish  between  the 
two  estates.  In  Piggot  v.  Penrice^  and 
Clements  v.  Cassye^  the  wills  did  not  shew 
any  intention  to  give  any  specific  estate  of 
freehold. 

Butt. — Doe  V.  Gilbert  was  decided  on  the 
coupling  of  the  introductory  clause  with 
the  residuary  clause.  But  here  no  inten- 
tion is  expressed  at  the  commencement  of 
the  will,  and  there  is  no  residuary  clause. 
Cur.  adv.  vuU. 

Lord  Dbnman,  C.J.,  on  this  day,  deli- 
vered the  judgment  of  the  Court.  After 
reciting  the  will,  and  stating  the  (acts  of 
the  case,  his  Lordship  proceeded  as  follows: 
— Upon  the  argument  of  this  case,  many 
cases  were  cited,  not,  we  think,  (with  one 
exception,)  bearing  directly  upon  this,  but 
rather  in  illustration  of  ihe  general  prin- 
ciple upon  which  our  decision  ought  to  be 
founded.  We  have  referred  to  those  cases 
and  perused  them,  and  are  clearly  of  opi-- 
nion,  that  none  can  be  considered  to  be 
directly  decisive  of  this  point.  We  could 
not  faU.  to.  observe,,  however,  upon  that 
perusal,  a  constant  reference  to  the  prin- 
ciples upon  which  this  and  every  other 
will  is  to  be  construed,  viz.  that  every 
case  of  this  sort  depends  upon  its  own  pe- 
culiar circumstances,  for  in  every  case  the 
question  is  one  of  construction,  to  be  made 
on  the  whole  of  the  will :  every  case,  there- 
fore, is  individual.  The  question  for  our 
decision  seems  to  depend  upon  two  points: 
first,  whether  the  intention  of  the  testator 
can  be  clearly  and  satisfoctorily  collected 
from  the  will ;  secondly,  whether  we  are 

(19)  7  East,  97. 

(fO)  S  Brod.  Ac  BiD(.  85. 

(«1)  «.Sid.75. 
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enabled,  consktently  with  the  rules  of  law, 
to  carry  that  intention  into  effect.  Upon 
the  first  point  it  is  to  be  observed,  that  it 
does  not  appear  that  the  testator  was  pos- 
sessed'of  any  other  property  beyond  that 
which  is  noticed  by  his  will.  Nor  can  we 
perceive  an  allusion  to  any  other  object  of 
his  bounty,  except  his  wife.  Moreover,  in 
the  earlier  clause  of  the  will,  all  the  testa- 
tor's personal  property,  including  every- 
thing due  to  him  upon  securities  of  every 
kind,  is,  (though  the  word  "heirs  "  is  there 
as  much  misapj^ied  as  the  word  "  execu- 
trix" to  the  freehold  house,)  beyond  all 
doubt,  bequeathed  to  the  wife.  Having 
thus  completed  his  purpose,  with  respect 
to  the  whole  of  his  personalty,  the  will 
immediately  proceeds  to  n9tice  the  only 
remaining  property  of  the  testator — his 
freehold  house.  No.  15,  Queen  Street,  in 
the  parish  of  St.  Giles.  For  what  purpose 
then  can  we  suppose  that  the  house  was 
introduced  into  the  will  at  all  ?  Why  is  it 
mentioned  in  immediate  connexion  with 
property  most  certainly  disposed  of,  if 
be  meant  to  die  intestate  with  respect  to 
kt  We  can  discover  no  other  probable  or 
reasonable  supposition,  but  that  the  house 
was  introduced  into  the  will,  with  the  in- 
tention of  disposing  of  it ;  and  if  so,  there 
is  no  other  conclusion  possible,  but  that 
be  meant  the  disposition  to  be  in  favour  of 
his  wife.  We  therefore  think,  that  by  the 
words  '*  I  do  likewise  make  my  said  wife 
fall  and  sole  executrix  of  the  freehold 
house,  &c.'*  the  testator  did  intend  to  de- 
vise that  house  to  his  wife ;  and  that,  (how- 
ever inartificially  he  has  executed  his  pur- 
pose,) he  fully  believed  that  he  had  done 
so.  Whatever  effect  can  reasonably  be 
given  to  the  word  "likewise,"  we  are  not, 
we  think,  authorized  to  reject  and  expunge 
as  wholly  insignificant  and  unmeaning, — 
a  elanse  in  the  will  in  which  we  have  no 
doubt  that  the  testator  himself  thought  his 
meaning  had  been  most  fully  and  even 
learnedly  expressed.  And  if  this  clause 
imist  be  retained,  as  we  are  of  opinion  it 
mtist,  it  seems  impossible  to  say,  that  the 
testator  did  not  intend  to  give  to  his  wife 
tatme  interest,  and  if  so,  there  is  not  only 
iKHhing  to  limit  the  intention  to  giving  her 
anything  less  than  "the  full  and  sole"  do- 
mioion  over  the  house  in  question,  or,  in 
other  words,  an  estate  in  fee  simple  therein ; 


but  the  term  "full  and  sole  executrix," 
as  it  would  import  the  grant  of  the  entire 
interest  and  dominion  in  and  over  property 
whereto  it  is  correctly  applicable,  evinces 
an  intention  to  grant  no  less  in  that  to  which 
it  is  through  ignorance  misapplied.  Thus 
much,  therefore,  as  to  the  intention  of  the 
tesutor.  The  solution  of  the  first  point 
has,  we  think,  a  very  considerable  effect  in 
disposing  of  the  second  ;  indeed,  the  last 
argument,  if  correct,  concludes  that  ques- 
tion ;  because  we  are  aware  of  no  authority, 
and  none  such  has  been  suggested,  which 
affects  to  impose  a  limit  beyond  which  the 
Courts  shall  not  proceed  in  their  favourable 
construction  of  wills,  to  carry  into  effect 
the  intention  of  a  testator.  Words  which 
are  supposed  to  have  (and  which  really 
have,  when  correctly  and  technically  ap- 
plied,) a  precise  and  definite  meaning,  are 
bent  and  diverted  continually  from  that 
meaning,  if  the  sense  of  the  will  requires 
it.  "Heirs,"  "issue,"  "son,"  &c.  are 
familiar  instances  of 'the  kind  now  alluded 
to.  The  word  "legacy"  must  be  admitted 
to  have  a  direct  re^rence  to  a  bequest  of 
personalty,  and  not  to  a  devise  of  land ; 
yet  in  Hardacre  v.  Nash,  in  which,  by  the 
former  part  of  the  will,  there  had  been 
1501.  each  given  to  a  son  and  daughter  ot 
a  testator,  afterwards  certain  land  to  each, 
and  afterwards  it  was  provided,  that  upon 
their  death,  "  those  legacies  that  had  been* 
lefl  them  should  return  to  his  wife  ;"  Lord- 
Kenyon  thus  states  and  deals  with  the  ar- 
gument arising  from  the  proper  meaning 
of  the  word  :  "  Considerable  stress  was 
laid  on  the  word  'legacies,^  and  it  was 
argued  that  that  word  was  an  appropriate 
term  applicable  to  personal  estate  only,  but 
the  same  technical  and  correct  expressions 
are  not  to  be  expected  from  unlettered 
persons  as  are  usually  found  in  wills  drawDL 
by  professional  men ;  even  if  there  were 
no  decision  warranting  us  in  saying,  that 
the  word  'legacy*  may  be  applied  to  real 
estate,  if  the  context  required  it,  1  should 
have  had  no  difficulty  in  making  such  a  de- 
termination for  the  first  time."  His  Lord- 
ship then  adds,  that  such  a  construction  had 
been  put  upon  it  (as  it  had  most  undoubt- 
edly) in  Iiope  V.  Taylor,  upon  the  short 
ground  "  that  it  was  most  agreeable  to  the 
intention  of  the  testator,  in  that  case,  to 
construe  the  word  '  legacy '  to  extend  to 
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land."  Doe  v.  Tofeld,  however,  carries 
the  principle  as  far  perhaps  as  can  be  ne* 
cessary  for  the  decision  of  tbis»  pr  indeed 
any  other,  case.  The  only  question  was, 
(as  stated  in  the  judgment  delivered  by  the 
Court,)  whether  ^eehold  lands  passed 
under  the  words  *'  all  my  personal  estate^" 
and  the  Court  had  no  hesitation  in  saying 
that  the  lands  did  pass  by  that  description. 
One  only  case,  (the  excepted  one  before 
alluded  to,)  we  understood  to  be  adduced 
as  in  point,  for  the  purpose  of  shewing 
that  whatever  may  be  the  probable  con- 
jectures, the  Court  cannot,  or  at  least 
ought  not,  to  infer  that  a  fee  passed  to  the 
wife  in  this  case,  because  the  same  infer* 
ence  has  been  before  repudiated  under 
similar  circumstances.  This  case  is  Pig' 
got  V.  Penrice.  We,  however,  are  so  for 
from  thinking  that  it  is  in  point,  that  the 
manifest  distinction  between  the  cases,  and 
even  the  reasoning  of  the  Lord  Chancellor, 
seem  clearly  to  lead  to  a  conclusion  in 
favour  of  the  lessor  of  the  plaintiff.  The 
question  in  that  case  arose  entirely  upon 
the  following  words— "I  make  my  niece 
executrix  ofall  my  goods,  lands,  and  chat* 
tels ;"  and  it  was  whether  under  those  words 
any  lands  could  pass.  Now,  before  we 
refer  to  the  reasons  of  the  Lord  Chancellor, 
it  is  impossible  not  to  perceive  the  extreme 
dissimilarity  between  that  case  and  the 
present.  There,  the  word  "lands"  is 
placed  in  the  midst  of  words  strictly  and 
legally  referable  to  the  character  of  exe- 
cutrix ;  in  the  present  case,  no  personalty 
is  alluded  to  in  the  clause  in  question,  but 
the  wife,  afler  a  bequest  of  the  personalty^ 
is  made  *'  sole  and  full  executrix "  of  a 
freehold  house  only.  The  Lord  Chancel- 
lor, in  reasoning  upon  the  case,  for  the 
purpose  of  shewing  that  the  heir  could  not 
upon  such  uncertainty  be  disinherited, 
does  not  rest  upon  the  effect  of  the  word 
"lands"  being  neutralized  by  its  juxta- 
position with  personalty,  but  proceeds  to 
observe,  "  that  the  word  *  lands  *  was  not 
to  be  rejected  as  useless,  for  probably  there 
might  be  rents  in  arrear  of  those  lands,  and 
by  making  her  executrix  of  her  (testatrix's) 
lands,  those  rents  would  pass."  Now,  in 
this  view  of  the  case,  there  was  no  infer- 
ence whatever  to  be  drawn  in  favour  of  an 
intention  that  land  should  pass ;  of  course, 
therefore,  it  furnishes  no  argument  against 


giving  that  effect  to  wprda  which  nuike 
that  intention  clear. 

The  word  "executrix"  happens  to  have 
received  a  different  construction  in  two 
other  cases.  In  Clements  v.  Casiyey  the 
devise  was  of  Blackacre  and  Whiteacre  to 
the  wife  for  life,  remainder  in  Blackacre  to 
J.  S.  in  fee,  the  remainder  in  Whiteacre 
not  being  given  over :  "  and  I  make  my 
wife  executrix  of  my  goods  and  landa^" 
But  here  the  limited  devise  of  land,  iol* 
lowed  by  the  combindtioii  of  land  with 
goods,  were  justly  thought  to  negative  the 
intention  of  devising  the  remainder  in 
Whiteacre  to  the  wife.  In  Shaw  v,  Bull^ 
testator,  seised  of  five  houses,  devised  four 
specifically  to  several  persons,  one  of  these 
four  to  his  wife  in  fee  charged  with  1^»- 
cies ;  finally,  '*  all  the  overplus  of  my  es- 
tate to  be  at  my  wife's  disposal,  and  I  make 
her  my  executrix."  The  Cport  was  divided 
in  opinio^,  Nevill,  J.  thinking,  that  a  fee 
passed  to  the  wi&  m  the  fi&h  house  also ; 
the  Chief  Justice  Trevor,  Powell^  J<,  wA 
Blencowcp  J.,  differed  from  him ;  not  be* 
cause  the  words  were  incapable  of  passing 
the  fee,  if  the  intent  were  clear,  but  because 
they  thought  the  intent  negatived  by  the 
other  provisions.  The  last  case  whidi  we 
shall  notice  is  that  of  Thomas  v.  Pheipst 
and,  we  4p  so  partly  because  the  testator 
had  made  nearly  the  same  indiserinunate 
abuse  of  terms  as  in  the'present  instance, 
and  because  the  Master  of  the  RpUs  treats 
very  lightly  such  ^buse  and  confusion.  In 
that  ca^e,  the  testator  had  given  a  certain 
hoi^e  to  his  son,  James  Phelps*  and  then 
added, "  him  and  my  daughter  B.  P.  I  n^ake 
my  joint  executor  and  executrix  of  this  my 
will,  of  all  that  I  possess  in  any  way  l?e* 
longing  to  me,  freely  to  be  possessed  and 
enjoyed,  only  my  household  furniturei 
which  I  give  tp  my  daughter  who  lives 
longest  single,"  &c.  Upon  this  will  the  ar* 
gument  was,  that  the  gift  being  to  an  execu- 
trix, she  could  only  take  personal  property  i 
and  further,  that  if  the  clause  could  pass 
a  freehold,  there  were  no  words  of  Umi* 
tation  to  carry  it  beyond  a  life  estate.  The 
Master  of  the  Rolls  observed,  "  that  it  was 
the  will  of  a  person  wh^  had  not  the  ad* 
vantage  of  professional  assistance!  and  was 
plainly  ignorant  of  the  nature  and  charac* 
^r  of  the  office  of  executor,  and  of  th^ 
distinction  between  real  and  personal  es-* 
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Mes^attitiii^aiUdMt  •See."  Hetiiaii 
advertecl  to  the  w<nrds  above  set  forth,  and 
said,  that  they  were  etfiiivalent  to  the  gift 
of  all  die  testator's  property,  and  would 
Base  aU  the  testator's  interest  in  that  estate. 
Upon  the  whole,  we  are  of  opinion,  that 
the  mtention  of  the  testator  dearly  was  to 
fire  to  his  wife,  Ann  Haslewood,  the  free* 
hidd  of  the  house  in  question ;  and  lurtheri 
that  the  words  in  the  will  are  sufficient  to 
carry  that  intention  into  effect,  and  that  no 
rule  of  lav  will  he  contravened  hy  our 
giving  judgment  for  the  plaintiff. 

Postea  to  plaintiff  (ZZ). 


1 

g      >        DOE  d.  PRATT  V,  PRATT. 

Devise —  Corutrudian. 


ISS7 
Jan,  16 


Tesimtor  t^fter  diractiHg tktU  kU  dehUand 
fwmwml  eycpenus  shouid  be  paid  ^  Ai#  eosf^ 
oiler,  beqmathed  awuuties  to  (mq  of  /Us  re^ 
kUipeSf  tmd  gave  5s,  to  his  heirHU-4am;  and 
he  then  uaed  the  follom'mg  words : — ''  /  op- 
feint  fV.  Pn  s^  whole  and  sok  execnior  of 
ail  mtf  kmues  and  land  situate  at  F:** — ' 
Jield^  thMi  W.  P.  tooh  an  estate  in  fee. 

Ejectment  for  land  in  the  pariah  of 
FoldLton,  in  the  county  of  York. 

At  the  trial,  before  Parke,  B.,  at  the 
Spnng  Assises,  1 835,  for  that  county,  the 
ksMor  of  the  {^aintiff  claimed  as  the  heiis 
at*law  of  Thomas  Pratt,  and  the  defendant 
as  his  devisee ;  and  the  question  in  the  case 
was,  whether  the  defendant  took  any  estate 
under  the  will  of  Thomas  Pratt,  which  was 
in  the  following  terms : — 

'*  I,  Thomas  Pratt,  of  &c.,  do  make  this, 
&c:  first,  I  will  that  all  my  debts  and 
foaeral  expenses  be  paid  and  discharged 
bv  my  executor  hereinafter  named.  I  then 
grve  and  devise  to  my  sister,  Alice  Hall, 
the  sum  of  2/.  10«.  annually  for  each  year, 
daring  the  term  of  her  natural  life.  Also 
to  ny  niece  Ann  Pratt  the  sum  of  iL  lOt. 
effwmally  during  the  term  of  her  natural  life. 
Abo  1  give  uitfo  my  nephew  John  Pratt, 
the  sum  of  5s^  to  be  paid  at  the  end  of 
twelve  months  after  my  decease.  I  ap- 
point my  nephew  William  Pratt  my  whole 

(i2)  S«e  the  feUowiagcwf. 


and  sole  exeoutor  of  all  my  houses  and  land 
situate  at  Flixton,  in  the  county  of  York." 

The  learned  Judge  directed  a  verdict  to 
be  entered  for  the  plaintiff,  reserving  leave 
io  move  to  set  that  verdict  aside,  and  enter 
e  verdict  for  the  defendant. 

Siarkie,  in  Easter  term,  1855,  having 
obtained  a  rule  nisi  for  that  purpose, — 

Alexander  and  Wightman,  in  last  terra, 
shewed  cause. — The  words  in  the  will,  "  I 
appoint  William  Pratt  my  whole  and  sole 
executor  of  all  my  houses  and  land,"  are 
not  sufficient  to  disinherit  the  heir-at-law, 
for  a  will  which  disinherits  the  heir,  must 
be  construed  strictly.  In  Piggott  v.  Pen^ 
riee{l\  the  words  were:  "I  make  my 
niece  executrix  of  all  my  goods,  lands, 
and  chattels :"  the  testator  had  real  and 
personal  estates,  but  no  leasehold  property, 
and  the  Lord  Chancellor  was  dearly  of 
opinion  that  the  real  estate  did  not  pass  to 
the  niece  by  the  will.  8ee  also  Cl&nents 
V.  Cassye{ft), 

[CoLBRin6B,J. — How  do  you  distinguish 
Doe  ^.  GUlard(S)l] 

There  Uie  estate  was  charged  with  the 
pajrment  of  debts.  Shaw  v.  Bull{^)  is 
also  an  authori^  against  the  devisee. 

[Pattbson,  J. — You  give  no  efiect  to 
the  word  *Mand."] 

By  that  word  siu^  lands,  via.  leaseholds, 
as  an  executor  may  take,  pass — Roll.  Ahr* 
61d  ;  1  Eq.  Co.  Abr.  ]^9«  And  it  is  not 
necessary  that  the  executor  should  have 
the  fee  to  effectuate  a  single  object  the 
testator  bad  in  view.  The  real  estate  is 
not  barged  with  the  payment  of  the  debts 
and  funeral  expenses,  though  if  they  had 
to  be  paid  by  the  executrix  out  of  the 
real  estate,  the  fee  would  have  passed-— 
Doe  V.  Baines{b\  Then,  as  the  annuities 
are  not  charged  on  the  real  estate,  they 
would  be  payable  out  of  the  personal.  An 
annuity  is  a  personal  legacy — Hume  v. 
Edwards  (6) ;  and  where  the  portion  of  the 
personal  estate  set  apart  to  pay  an  annui- 
tant, proves  insufficient,  the  deficiency  will 
be  made  good  out  of  the  reaidue-^Domfi- 

(1 )  1  £q.  Ca.  Abr.  t09,  cise  IS ;  9.0.  Pr«c.  in 
Chtno.  471 ;  Gilb.  £q.  Rep.  137. 
(<)  Noy,  48. 

(3)  d  B.  &  Aid.  785. 

(4)  19  Mod.  59a, 

(5)  2  Cr.  M.  &  R.fd;  t.c.4Law  J.IUp.(N.s.) 
Escb.  141. 

(6)  3  Atk.  6». 
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V.  Wattter  (7).  The  land  is  not  necessary 
to  meet  that  charge.  As  to  the  gift  to  the 
heir-at-law  of  55.,  it  is  clear  that  a  gift  to 
the  heir-at-law  will  not  forward  a  con- 
struction which  is  to  disinherit  him — Denn 
V.  Gaskinifi).  Anthony  v.  Rees{9)  may  be 
cited ;  but  the  annuity  there  was  devised  to 
be  paid  out  of  the  freehold  estates,  and 
it  was  necessary  that  the  trustees  should 
have  the  fee  simple  to  meet  that  charge. 
In  Loveacres  v.  Blight  (10),  the  testator 
shewed  an  intention  to  dispose  of  all  his 
real  estate ;  and  there  was  also  a  charge 
on  the  real  estate.  If,  however,  the  exe- 
cutor takes  any  estate  by  the  will,  it  must 
be  admitted  that  he  takes  an  estate  in  fee. 
Cretswell  and  Starkict  contrli.  —  The 
argument,  that  by  the  word  *'  land'*  lease- 
holds pass,  is  not  applicable,  as  the  tes- 
tator was  not  possessed  of  any  leasehold 
property.  Then  the  Court  will  carry  the 
intention  of  the  testator  into  effect,  whe- 
ther it  does  or  does  not  disinherit  the  heir- 
at-law.  '  None  of  the  cases  cited  decide 
the  present  case.  In  Clements  v.  Cassye^ 
no  particular  lands,  of  which  the  wife  was 
to  be  executrix,  were  mentioned;  and 
Shaw  V.  BtM  is  a  case  of  very  questionable 
authority.  In  Piggott  v.  Penrice^  the 
Court  held  the  word  *'land"  to  mean  lease- 
hold land,  because  it  was  interposed  be- 
tween goods  and  chattels.  On  the  other 
hand,  in  TlwmoM  v.  Phelp9{\\)i  there  was 
a  devise  to  A  and  B :  "  whom  I  appoint 
my  executors  of  all  that  I  possess  in  any 
way  belonging  to  me,  by  them  freely  to  be 
possessed  or  enjoyed,  of  whatever  nature 
or  manner  it  may  be ;"  and  the  fee  sim- 
ple of  the  real  estate  was  held  to  pass. 
Here,  also,  the  words  of  the  will  are  suflS- 
cient  to  convey  a  fee,  if  the  Court  can  see 
that  such  was  the  testator^s  intention — 
Doe  V.  Gillardy  though  no  such  intention 
was  there  shewn.  As  to  the  real  estate 
being  charged  with  the  payment  of  debts, 
although  there  is  no  specific  charge  on  the 
lands,  a  general  direction  by  a  testator 
that  his  debts  shall  be  paid,  charges  the 
real  estate  with  the  payment,  unless  the 

(7)  1  Sim.  &  Sta.  46S. 

(8)  Cowp.  657. 

(9)  t  0.  &  J.  75 ;  s.e.  1  Law  J.  Rep.  (n.s.)  Ezch. 
44. 

(10)  Cowp.  dot. 

(11)  4Rut8.548;  i.e.  6Ltw  J.Rep.Chtac.  ItO. 


testator  has  provided  a  specific  ftuid  for 
the  pa3rment  of  his  debts ;  or  the  executors 
are  directed  to  pay  the  debts,  and  no  real 
property  is  devised  to  them — 2  Powell  on 
DevUeSy  by  Jarman,  p.  655,  Awhrey  v, 
Middleton(\%\  and  Akoch  v.  Sparhawk 
(Id).  If  the  executor  takes  any  estate, 
he  must  take  a  fee  simple,  as  it  may  be 
necessary  to  sell  the  estate  for  the  purpose 
of  paying  the  debts — GoodtUle  v.  Maddem 
(14). 

Cur,  adv^  vuli. 

Lord  Denman,  C.J.  on  this  day  deli- 
vered the  judgment  of  the  Court. — ^This 
was  a  motion,  by  leave,  to  enter  a  ver- 
dict for  the  defendant,  as  devisee  under 
a  will,  which,  after  directing  all  the  tes- 
tator's debts  and  funeral  expenses  to  be 
paid  by  his  executor,  giving  several  annui- 
ties for  life,  and  bequeathing  5«.  to  the 
plaintiff,  who  was  his  heir-at-law,  conclud- 
ed by  appointing  "  the  defendant  his  wIm^ 
and  sole  executor  of  all  his  house  and  land 
situate  at  B." 

We  do  not  think  it  needful  to  go  into 
the  authorities  which  have  been  so  re- 
cently considered  by  the  Court,  in  the 
case  oiDoe  d.  Hickman  v.  Ha$lewood{\5), 
It  was  admitted  by  the  learned  counsel  for 
the  plaintiff,  and  is  perfectly  clear,  that  if 
the  defendant  took  any  interest,  it  mus 
be  a  fee  simple;  and  no  man  applying  com- 
mon sense  to  the  construction  of  the  will 
can  doubt  that  such  was  the  estate  given  to 
the  defendant.  No  decided  case  oppose  a 
any  obstacle  to  our  arriving  at  this  conclu- 
sion, and  the  rule  must  be  made  absolute. 
Rule  ahudnUe. 


-  by  Payment  of  Parochial 


1837.     \  TBE  KING  V.  THE   INHABITANTS 

Jan.  25.  /  op  stokb  damsrel. 

Settlement  y- 
Rates, 

The  settlement  by  paroehial  rates  remains 
untouched  by  the  \  Will.  4.  c.  1 8.  Therefore^ 
where  a  pauper  rented  a  house  at  1 6/.  a  year^ 
but  underlet  a  part^  so  that  he  could  not  gain 

(If )  t  £q.  Ca.  Abr.  497,  ctM  Id;  4  Via.  Abr. 
'Cbarge'(D.)460,  pi.  15. 

( 1 3)  2  Vero .  928 ;  a.  c.  1  £q.  Ca.  Abr.  1 98,  oaae  4« 

(14)  4  Eaat.  496. 

(15)  Ante,  p.  96.   . 
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aseidewuni  hyrenihijg  a  tenementf  in  conse^ 
quence  of  the  I  Will;  4.  c.  18,  yet,  as  he  was 
raied/or,  andpmd  the  parochial  rates  for  the 
house,  it  was  held,  that  he  thereby  gained  a 
seUlemenU 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  55.] 


1837 


{ 


THB  KINO  V.  TRB  CORPORATION 
OF  OXFORD. 


Corporation — Mandamus  to  restore, 

J.  7*.,  a  burgess  of  Oxford  in  1885,  was 
elected  a  councHlor  of  the  borough  of  Oxford, 
emd  would  have  continued  in  office  until  the 
year  1887 ;  but  in  September  1 886  his  name 
was  accidentally  omitted  from  the  burgess 
Ibt,  and  he  did  not  apply  to  have  the  omis* 
sioH  supplied  at  the  revision  of  the  lists, 
though  he  had  not  lost  his  qualification.  In 
November  the  mayor  announced  that  his 
cffiee  of  councillor  was  vacant,  and  at  the 
election  of  new  coun^lors  another  person 
mas  elected  into  his  place.  The  Court  re- 
fused  to  grant  a  mandamus  to  the  corpora" 
tion  to  restore  J,  T.  to  his  place  of  councillor^ 

A  rule  iiift  had  been  obtained,  for  a 
mandamas  directed  to  the  mayor,  alder- 
men,  and  burgesses  of  Oxford,  to  restore 
John  Towle  into  the  plaee  and  office  of 
a  councillor.  It  appeared  from  the  affi- 
davits on  both  sides,  that  Mr.  Toi^le 
was  elected  a  councillor  for  the  South 
Ward  of  the  city  of  Oxfi>rd  in  December 
1855,  and  was  then  entitled  to  continue 
as  soeh  councillor  until  November  1887. 
In  September  of  the  last  year,  when  the 
burgess  lists  were  made  up,  his  name  was 
aecidenully  omitted,  and  no  application 
was  made  by  him  to  the  mayor  and  as- 
sessors at  their  court,  held  for  the  revi* 
aaon  of  the  lists,  for  its  insertion.  Pre- 
vious to  the  general  election  of  coun- 
cillors in  November,  the  then  mayor, 
having  perceived  that  Mr.  Towle  was  no 
longer  on  the  burgess  roll,  gave  notice 
that  his  place  was  vacant  on  that  ground, 
and  anotner  person,  named  Dry,  was  elect- 
ed to  be  a  councillor  in  lieu  of  him.  It 
was  admitted  that  Mr.  Towle  had  not  lost 
Ilia  qualification  for  being  on  the  burgess 
list. 


The  Attorney  General  and  Amos  shewed 
cause. — First,  this  application  is  miscon- 
ceived. The  office  which  is  claimed  by 
the  applicant  is  now  filled,  and  therefore  a 
mandamus  will  not  be  granted.  Even  in 
a  case  where  there  are  two  candidates  at 
an  election,  and  the  one  who  has  the  mi- 
nority of  votes  is  admitted,  the  Court  will 
not  grant  a  mandamus  to  admit  the  one 
who  had  the  majority,  but  will  leave  him 
to  bring  a  <mo  warranto — The  King  v. 
BeedlefXi*  1  ^^^  remedy  must  be  resorted 
to  here.  But  the  applicant  had  ceased  to 
be  a  councillor,  and  was  not  eligible.  By 
5  8r  6  Will.  4.  c.  76.  s.  28.  no  person  shall 
be  qualified  to  be  elected  a  councillor  who 
shall  not  be  entitled  to  be  on  the  burgess 
list  of  such  borough.  Now,  no  question 
can  be  raised  here  as  to  the  party's  title  to 
be  on  the  list,  because,  in  point  of  fact,  he 
is  not  on  it,  and  he  has  neglected  the  mode 
pointed  out  in  section  17,  by  which  his 
name  might  have  been  restored.  This, 
therefore,  differs  from  the  case  of  The  King 
V.  Tripp  (Jt),  where  the  question  of  eligi- 
bility was  rawed,  but  the  party's  name  was 
on  the  list. 

[CoLBRiDOE,  J. — In  The  King  v.  Chitty 
(8),  the  party  was  an  uncertificated  bank- 
rupt at  the  time  of  his  election,  yet  it  was 
held,  that  the  52nd  section  did  not  apply 
to  him,  and  therefore  that  he  was  not  ine- 
ligible.] 

That  section  applies  to  the  continuance 
of  the  qualification,  whereas,  under  the 
28th  section,  the  party  must  be  qualified 
as  there  pointed  out. 

Bingham,  contr^. — It  is  not  denied  that 
the  applicant  is  duly  qualified  to  be  on  the 
burgess  list,  but  his  name  has  been  omitted 

(1)  3  Ad.  &  EI.  467. 

(S)  The  case  of  The  King  «.  Tripp  was  tn  appli- 
oetioo  for  an  ioformatioo  is  the  natore  of  a  f  au>  wor- 
ranUi  against  Mr.  Tripp  for  ezeroiaing  the  office  of 
Mayor  of  Bristol,  not  being  quali6ed.  He  was 
elected  a  councillor  in  18:$5,  and  afterwards  waa 
chosen  to  be  mayor.  It  waa  ob^ted,  that  he  was 
not  an  occupier,  and  not  qaali6ed  to  be  on  the 
burgeae  list,  and  tb«tefere  waa  not  eligible  to  tbe 
office  of  mayor.  It  was  anawered  that  be  waa  an 
occupier,  or,  if  not,  that  he  was  on  the  burgesa  liat 
after  the  rerision  by  the  barristers  in  1855,  and 
therefore  waa  eligible.  Thia  Court,  in  laat  Michael- 
maa  term,  made  tbe  rule  absolute  for  the  writ, 
saying,  that  they  were  pointa  of  great  nicety,  and 
required  to  be  determined  aolemnly. 

(5)  1  Ner.  &  P.  78  ;  a.  c.  ante,  p.  If.  X 
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through  the  neglect  of  the  overeeers ;  and 
through  the  delay  at  the  printer's,  he  had 
not  the  due  opportunity  of  availing  him- 
self of  the  mode  of  correcting  the  error. 
Still,  however,  he  is  at  liberty  to  come 
forward  and  prove  his^title  to  be  on  the 
list.  It  is  argued,  that  the  burgess  list  is 
to  be  conclusive,  and  that  as  his  name  does 
not  appear  there,  he  cannot  be  allowed  to 
shew  that  he  is  entitled*  That  cannot  be 
the  law.  Indeed,  the  decision  of  this 
Court,  in  The  King  v.  Tripp^  affords  a 
atrong  argument  to  the  contrary,  which  is 
also  strengthened  by  the  6  &  7  Will.  4. 
c.  104.  It  is  contended,  that  the  writ 
ought  not  to  have  been  directed  to  the 
corporation,  because  they  have  done  no- 
thing wrong;  but  there  is  no  other  person 
to  whom  it  can  be  directed*  Then,  it  is 
said,  that  this  is  not  the  right  mode  of  pro- 
ceeding, and  that  a  quo  tvarranio  is  the 
proper  course ;  but  there  is  no  authority 
which  shews  that  a  party  must  adopt  this 
latter  mode. 

Williams,  J. — It  is  not  necessary  to 
enter  into  the  question  which  is  raised  on 
the  28th  section,  as  to  the  eflFect  of  the 
omission  of  the  name  of  the  applicant  from 
the  burgess  list,  because  it  appears  that 
the  office  is  now  full.  The  argument  is, 
that  the  applicant  has  not  been  displaced, 
but  is  still  an  existing  town  councillor.  If 
that  be  so,  the  mandamus  is  unnecessary. 

CoLERiDos,  J. — ^This  remedy  is  wholly 
or  in  part  misconceived.  If  all  that  had 
been  done  by  the  mayor  had  been  a  nullity, 
and  the  corporation  had  declared  it  void, 
I  admit,  according  to  the  rule  laid  down 
in  The  King  v.  the  Mayor  of  Colchester  (4), 
though  there  might  have  been  a  de  facto 
election,  yet  no  other  person  would  have 
been  elected,  and  in  the  oflSce.  In  such  a 
case  a  mandamus  would  lie.  But  I  cannot 
say  that  what  has  been  done  in  this  case 
is  so  clearly  colourable  and  void  that  a 
mandamus  should  issue.  If  it  were  con- 
sklered  that  the  act  of  the  mayor  was 
void,  and  that  Dry  was  not  a  member  of 
the  council,  and  Towle  still  continued  a 
member,  all  that  could  be  required  would 
ba  a  mandamus  to  the  council  to  allow 
Towle  to  take  his  seat  in  their  meetings, 

(4)  9  Term  Rep.  f59. 


and  perhaps  this  would  not  be  neeetiftry. 
Assuming,  however,  that  the  electton  wvaa 
not  colourable  and  void,  but  that  Dry  de 
facto  fills  the  office,  there  must  be  a  qat» 
warranto,  and  not  a  mandamus.  The  title 
to  an  office  which  is  full,  can  only  be  tried 
in  a  quo  warranto^The  King  v,  the  Mayor 
of  Colchester.  In  lite  King  v.  the  Mayof 
of  York  (5),  a  mandamus  was  granted,  be- 
cause it  appeared  that  the  party  had  not 
been  really  admitted,  and  that  it  was  only 
required  for  the  purpose  of  completing 
his  title.  It  does,  therefore,  but  confirm 
our  decision.  The  King  v.  Beedle  is  also  an 
authority  to  the  same  effect.  We  are,  how- 
ever, ready  now  to  grant  a  quo  nmmmto 
if  it  be  applied  for ;  but  this  rule  must  be 
Discharged^  with  costs* 


1B3T.      \  THSJCINGIU  TBE  TSnMJSltA1l9» 

Jan.  25.  )  of  withbrnwick. 

Order  of  Removal — Notice  of  Appeal, 

An  order  of  removal  of  a  man^  his  wtfe 
and  children,  which  omitted  to  state  the 
names  and  ages  of  his  children,  was  appeaUd 
from,  but  the  statement  of  the  ground  ofss^ 
peal  did  not  conUnn  any  objection  to  the 
order  on  account  of  that  omission : — Held^ 
that  the  Sessions  could  not  entertmn  d,  mmd 
that  this  Court  could  not  quash  the  order  ae 
a  nulHiy  when  brmtght  ^  by  certiorari  on  a 
case  granted  by  the  Sessions. 


[iPor  the  report  of  the  above 
6  Law  J.  Rep.  (n.s.)  M«C.  p.  54.] 


THE  KINO  O.  JOHN  GEORGE. 


1857.     \ 
Jan.  %6.  i 

Poor-rate — Ground  of  Appeal. 

The  mere  fact  of  an  omission  by  the  < 
seers  to  rate  a  particular  occupier  of  landf 
without  proqfofany  spee^  injury,  is  not  a 
st^fioient  grievance  to  warrant  an  appeal  by 
that  occupier  against  a  poor-rate. 

[For  the  report  of  the  above  case,  aee 
6  Law  J.  Rep.  (n.s.)  M^C  p.  94.] 

(5)  5  Term  Rep.  6t0. 
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TBB  KINO  V.  J,  C.  SHEBBBARB. 


1837. 

Jao. 

Cofporatian — Officer — Election — Besig' 
nation  of  Councillor, 

There  being  a  vacancy  in  the  office  of 
tomn  clerky  m  the  borough  of  B^  G,  Z»  one 
9f  the  councilhre  before  the  passing  of  the 
6^7  Will.  4.  c.  104,  tendered  his  resigna- 
tion of  Ids  office  of  councillor  to  the  council, 
who  refused  to  accept  it,  on  the  ground  that 
he  could  not,  under  the  5  ^  6  Will.  4.  c.  76, 
ffi^ii.  ^t  a  subsequent  meeting  of  the 
eomdl,  held  for  the  purpose  of  electing  a 
iomn  clerk,  G.  Z.  ana  J.  C.  S.  were  nomi- 
nated as  candidates;  but  the  mayor,  consider-, 
mg  that  G.  Z.  was  incapable  of  being  elect- 
ed, refused  to  submit  his  name  to  the  council, 
and  declared  that  J.  C.  S.  was  elected  to  the 
efee : — Held,  that  he  wtu  bound  to  submit 
hsth  names  to  the  council;  and,  therefore, 
that  J.  S.  C.  was  not  duly  elected. 

Whether  a  councillor  elected  under  the 
5^6  Will.  4.  c.  76.  could  resign  his  office 
before  the  5  4^  6  Will.  4.  c.  104— quaere. 

A  rule  nisi  had  been  obtained,  for  an  in- 
fiMmation  in  the  nature  of  a  quo  warranto 
against  the  defendant,  to  know  by  what 
authority  he  claimed  to  exercise  the  office 
of  town  clerk  of  the  borough  of  Basing- 
stoke; against  which,  cause  was  shewn  on 
this  day.  It  appeared  from  the  affidavits  on 
both  sides,  that,  on  the  27th  of  February, 
18S6,  Mr.  Lewis,  the  town  clerk,  died,  and 
thereapon  Mr.  George  Lamb  and  the  de- 
fendant became  candidates  for  his  office. 
Mr.  Lamb  was  at  that  time  one  of  the 
town  council,  having  been  elected  in  the 
December  previous,  and  having  two  years 
to  serve  the  office.  On  the  29th  of  Fe- 
broary  he  executed  a  deed  resigning  and 
disclaiming  the  office,  which  he  caused  to 
be  delivered  to  tha  mayor  and  council. 
The  affidavits  were\it  variance  as  to  whe- 
ther the  majTor  actually  put  the  ques* 
tion  to  the  council  at  their  meeting;  but  a 
resolution  vras  entered  on  their  minutes 
that  they  were  not  justified  in  accepting  his 
tendered  reai|ipMition.  On  the  7th  of  March 
a  meeting  of  the  council  took  place  for  the 
Section  of  a  new  town  clerk,  when  it  was 
proposed  that  the  question  as  to  the  accep- 
tance of  Mr.  Lamb's  resignation  should 
be  again  put  to  the  meeting,  but  the  mayor 

New  SsaiEs,  VL— K.B. 


refused  to  do  so,  considering  that  it  was 
already  settled.  The  two  candidates  were 
then  nominated  by  their  respective  friends, 
and  an  adjournment  was  moved  by  Mr. 
Lamb's  friend,  but  the  motion  was  lost. 
The  mayor  refused  to  put  up  Mr.  Lamb's 
name  as  a  candidate,  but  declared  Mr. 
Shebbeare  to  have  been  elected,  and  he 
had  accordingly  since  acted  as  town  clerk. 
A  bye-law  had  been  made  on  the  1st  of 
February  in  pursuance  of  the  5  &  6  Will.  4. 
c.  72.  8.  51,  imposing  a  fine  of  25/.  on  any 
councillor  who  refused  to  accept  the  office, 
which  had  been  approved  of  by  the  secre- 
tary of  state. 

The  Attorney  General  and  R.  V.  Richards 
now  shewed  cause. — Lamb,  being  a  coun- 
cillor, could  not  resign  the  office  at  the  time 
when  he  executed  the  deed  of  resignation.  It 
is  true,  that,  before  the  5  &  6  Will.  4.  c.  76, 
a  member  of  a  corporation  could  resign  his 
office ;  and  it  was  frequently  done,  especially 
where  a  corporator  was  required  to  give 
testimony  for  the  corporation  :  he  dis- 
claimed for  the  occasion,  and  was  re-elected 
after  the  trial  was  over.  But  that  act  re- 
peals all  the  laws  and  customs  of  corpora- 
tions at  variance  with  it ;  and  it  is  ex- 
pressly required  by  section  31,  that  a  coun- 
cillor should  serve  for  two  or  three  years. 
Hence  the  power  of  resignation  was  taken 
away,  and  a  clause  was  expressly  intro- 
duced to  allow  members  of  the  corporation 
to  be  witnesses.  And  the  5  &  6  Will.  4. 
c.  104.  s.  8.  confirms  this  view,  for  it  autho- 
rizes councillors  to  resign  on  payment  of  a 
fine ;  and  if  the  resignation  could  have  been 
available,  it  ought  to  have  been  made  to 
the  burgesses,  and  not  to  the  council.  If, 
then.  Lamb's  resignation  was  void,  he  was 
ineligible  at  the  time  of  the  election,  and  it 
was  not  the  duty  of  the  mayor  to  submit 
his  name  to  the  meeting. 

Sir  W.  W.Follett. — First,  the  resignation 
was  valid.  This  is  not  a  new  corporation, 
but  it  retains  all  the  privileges  and  customs 
not  expressly  repealed.  Now,  by  the  old 
law,  a  member  of  a  corporation  might 
always  resign.  He  might  be  compellable 
to  pay  a  fine  to  the  corporate  body  as  the 
price  of  their  acceptance  of  the  resignation, 
but  if  they  did  accept  it,  it  was  always 
available.  All  the  alteration  which  has 
been  made  is,  that,  on  payment  of  the  fine, 
a  councillor  can  resign  npw  without  the 
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coDsent  of  the  eor^raie  body.  Then  i%  it 
eaid,  that  the  resignation  ought  to  have 
Jbeen  to  the  burgesses.  It  is  true  the  town 
council  are  not  the  electors,  but  they  con- 
stitute the  body  who  are  to  act  for  the 
burgesses*  In  The  Kmgy.  Modern  Rippon 
(1)  it  is  laid  down,  that  a  resignation  of  a 
corporate  office  may  be  by  parol,  and  that 
aldermen  of  London,  who  are  elected  by 
the  freemen,  may  resign  by  letters  sent  to 
the  mayor  and  aldermen.  So  in  the  case 
of  the  borough  of  Norwich. 
,  [Coleridge,  J. — Who  is  it  in  law  that 
accepts  the  resignation  ?] 

The  corporate  body,  not  the  electors. 

[Coleridge,  J. — Does  not  the  principle 
require,  that  the  person  who  elects  should 
also  be  the  party  to  accept  the  resignation  ? 
The  two  instances  cited  may  depend  upon 
the  local  usage.] 

Secondly,  be  that  as  it  may,  the  question 
8$  to  the  acceptance  of  the  resignation  ought 
to  have  been  put  to  the  meeting*  Upon  the 
affidavits,  it  appears  that  that  was  not  put* 
Thirdly,  the  mayor  ought  to  have  put  it  to 
the  meeting  to  say  whether  they  would 
elect  Mr.  Lamb  or  Mr.  Shebbeare;  whether 
the  former  was  eligible  or  not,  his  name 
ought  to  have  l^en  submitted  to  the 
meeting. 

Lord  Denman,  C.  J. — ^That  is  a  sufficient 
objection.  The  names  of  the  two  candi* 
dates  ought  to  have  been  submitted  to  the 
meeting  for  their  choice,  and  the  mayor  was 
not  justified  in  refusing  to  do  so. 

Per  Curiam — 

Buk  absolute  (2). 


1837.  1   SHAW  9»   robbeeds  and 
Jan.  11.  3        others. 

Insurance  against  Fire — Variance  of  Risk 
— Construction  of  Conditions. 

An  insurance  against  Jbre  was  ^ected  on 
m  granary  with  a  kiln  for  drying  com  atf 
tackedfandthe  thirdcon^ion  mdorsedon  the 
policy  stated^  that  unless  the  trades  carried  on 
on  the  insured  premises  were  accuratelu  cfe- 
scrihedf  and  if  a  kiln  or  any  process  offire^ 

'   (1)  1  Lord  Rtym.  5€3. 
(«)  Ut,  SbthbeiM  afWwMds  dlMdauMd. 


heat  were  used  and  not  noticed  In  the  policy f 
the  policy  should  he  void;  and  the  sixth  cpmfi- 
turn  stated  t/uU  if  the  risk  to  which  tlie  insured 
premises  was  exposed  should  be  by  any  means 
increased,  notice  should  be  given  to  the  office^ 
and  allowed  by  indorsement  on  the  policy f 
otherwise  the  insurance  to  be  void,  A  vesmL 
laden  with  a  cargo  qf  bark  honing  sunk  near 
the  premises  of  the  insured^  he  allowed  the  bark 
to  be  dried  at  his  kilnf  gratiSf  asid  in  conse^ 
quence  qf  the  f  re  at  the  kiln  during  this  pro^ 
cesst  the  premises  were  burnt  down^  It  was 
found  by  the  jury ^  that  the  trade  of  drying 
hark  is  more  dangerous  than  that  ^drying 
com: — Held^frstf  that  the  user  of  the  kHm 
for  a  different  purpose  than  that  intended  ai 
the  time  when  the  policy  was  made,  was  npt  an 
inaccurate  descrtptum  within  the  third  con* 
Atian :  secondly t  that  this  gratwtous  ustt  qf 
the  kiln  by  a  third  person^  was  not  such  on 
alteration  of  the  business  and  increase  ofthg 
risk  as  required  to  be  nat{^  to  the  office 
within  the  sixth  condition;  thirdly ,  thai  there 
was  no  warranty  that  nothing  but  com  shouU 
be  dried  in  the  kiln ;  fourthly ^  that  there 
was  no  negligence  on  the  part  of  the  ituured^ 
which  would  vacate  the  policy. 

Assumpsit  against  the  directors  of  the 
Norwich  Union  Fire  Insurance  Society*  on 
a  policy  of  insurance  against  fire. 

The  defendants  pleaded  non  asaumpait; 
and  at  the  trial,  before  Lord  Denman^  C.  J* 
at  Guildhall,  at  the  sittings  after  Trinity 
term,  1835,  it  appeared  that  the  policy  waa 
for  '*  1,400(.  on  a  granary  divided  in  the 
middle  by  a  party-wall,  with  a  counting*- 
bouse  at  the  west,  and  all  under  one  root 
brick  and  slate.  And  also  a  kiln  for  drying 
com  in  and  attached  to  the  outward  walla 
of  the  granary,  and  communicating  there^ 
with  by  one  door.  The  kiln  is  built  en^ 
tirely  of  brick,  and  iron  and  tile,  except 
the  spars  of  the  roof,  and  inside  plastering* 
1,000/.  on  grmn,  pulse,  seed,  and  utensila* 
interest  in  trade  on  commission  or  his  owD 
pro|>erty  in  the  said  divided  granary* 
100/.  on  a  warehouse  near,  but  separate» 
wood,  and  covered  with  pantiles.  All  in 
the  occupation  of  the  aasuredy  and  Mtuat« 
in  the  Boal,  near  the  river  Quse,  in  Lynn.'* 
By  indorsement  on  the  policy«  the  1,4001* 
was  divided  into  1,350/.  on  the  granary 
and  counting-houae,  and  50/.  oh  the  kiln 
adjoining;  and  the    ibllowingi 
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other  eondKtiou,  wert  also  indorsed  there- 
on:— 

*|  Thirdly.  PerMiit  insuring  will  forfeit 
their  right  to  the  sains  insured  hy  the  po* 
Hcies  u^ess  the  buildings  insured,  or  con« 
taining  the  goods  insured,  be  accurately 
described,  the  trades  carried  on  therein 
specified,  and  the  nature  of  the  property 
correctly  stated,  so  that  it  may  be  placed 
under  proper  dasses,  and  charged  at  the 
appropriate  rates  of  premium ;  and  if  a 
building  contain  any  stove  or  oven  used  in 
the  process  of  manufacture,  kiln,  furnace, 
or  steam-engine,  or  any  process  of  fire- 
beat  be  carried  on  therein,  other  Uian  the 
ordinary  risk  of  common  fires  in  private 
houses,-  the  same  must  be  noticed  in  the 
policy,  or  it  will  be  void  in  respect  to  such 
buildings  and  the  goods  therein." 

*'  Six^y.  If  any  alteration  or  addition 
be  made  in  or  to  the  building  or  covering  of 
any  premises  insured,  or  in  which  any  in<* 
sared  property  is  contained,  or  the  risk  of 
fire  to  which  such  building  is  exposed,  be 
by  any  means  increased,  or  if  any  furniture 
•r  goods  be  removed  into  other  premises^ 
sBch  alteration,  addition,  increase  of  risk, 
or  removal,  must  be  immediately  notified^ 
and  allowed  by  indorsement  on  Uie  pc^icy^ 
the  indorsement  being  duly  made  and 
signed  by  one  of  the  society's  partners  or 
agents,  otherwise  the  insurance  aS  to  such 
buildings  or  goods  will  be  void." 

It  finther  appeared,  that  the  kiln  men* 
tionedin  Uie  policy  had  been  used  for  dry- 
ing com  until  the  year  1882,  whefa  a  lighter 
koen  with  bark  having  accidentally  sunk 
near  the  premises  insured,  the  plaintiflP 
gratuitously  aUowed  the  owner  of  Uie  bark 
to  dry  it  in  his  kiln^  In  consequence  &t 
this  the  kiln  took  fire,  and  ihb  whole  of  the 
property  insured  by  the  policy  was  oon-« 
sumed.  No  greater  fire  than  usual  had 
been  kept ;  but  evidence  was  given  that 
kilns  lor  dryins  bark,  and  for  dfying  corn^ 
were  differen^j^  constructed;  and  that 
kilns  for  drying  bark  were  insured  at  a 
h^^  premium  than  kilns  for  drpring  com* 
Hb  Lordship  submitted  to  the  IU17  thre6 
questions : — ^first,  whether  cora-^rying  and 
bark*drying  were  different  trades;  se- 
condly, whether  the  carrying  on  of  the 
former  was  more  hazardous  than  the  latter ; 
and,  thirdly,  whether  the  loss  happened 
firom  using  the  kiln  to  dry  bark ;  and  his 


Lordship  stated  his  opinioti  to  be,  that  if 
the  business  of  bark-drying  was  different 
firom  the  one  expressed  in  Uie  policy,  the 
office  would  be  discharged.  The  jury 
fi>und  these  three  questions  in  the  affirma- 
tive ;  and  the  Lord  Chief  Justice  then  di- 
rected a  verdict  to  be  entered  for  the  de^ 
fendant;  giving  the  plaintiff  leave  to  move 
to  set  that  verdict  aside,  and  enter  a  ver«* 
diet  for  the  whole  suin  insured,  or  such 
part  thereof  as  the  Court  might  think  fit« 
A  rule  nisi  for  that  purpose  having  been 
subsequently  obtained,  in  Michaelmas  term. 

Sir  F.  Pollock,  Sir  W.  W.  FMtU,  and 
fVigktnumt  shewed  cause. — The  jury  have 
fi>und  that  the  business  of  drying  bark  is 
more  dangerous  than  that  of  drying  corn« 
and  therefore  the  contract  entered  into 
with  the  office  when  a  corn-kiln  only  was 
insured,  has  not  been  kept.  That  contract 
is  to  be  collected  from  the  policy,  and 
the  conditions  indorsed  upon  it;  and  the 
third  condition  requires,  that  if  in  any  kiln 
a  process  of  fire-heat  be  carried  on  in  the 
premises  insured,  it  must  be  noticed,  con^ 
seqnently  the  carrying  on  of  a  different 
and  more  dangerous  process  by  the  kiln 
thsn  that  described  vitiates  the  policy.  If 
one  user,  for  the  purpose  of  drying  bark# 
w^re  not  sufficient  to  avoid  the  policy,  the 
assured  might  go  on  ^  h^/initmm;  but  it 
imounts  to  a  misdescription,  as  fatal  in  a 
policy  of  thb  kind,  as  it  would  be  in  a 
marine  policy.  There  was*  therefore,  a 
misrepresentation  by  the  plaintiff  in  the 
ptemises  he  has  insured. 

[Pattbsok,  J. — How  can  this  be  said  to 
be  a  misrepresentation,  when  the  plaintiff^ 
at  the  time  of  insuring  the  property,  only 
mtended  to  insure  a  corn-kiln  ?J 

Strictly,  perhaps,  it  is  not  a  misrepre- 
sentation, but  it  is  a  viiriaoeei  which  leta 
in  all  the  risk  that  wduld  be  caused  by  a 
misrepresentation.  If  a  party,  who  Ht  the 
time  6f  insuring,  describes  correctly  the 
trade  he  carries  on,  be  allowed  to  carry  on 
a  different  trade,  without  vitiating  the  po^ 
licy,  he  may  insure  for  one  business,  and 
then  carry  on  another  much  more  hssard- 
ous.  It  is  on  the  increased  hasard  that  a 
variance  avoids  the  policy;  for  on  the 
faith  of  the  description  given,  the  office 
feaures ;  and  the  insured  have  no  ri£^t  to 
vary  from  the  description  they  have  given, 
and  the  terms  of  the  contract  they  them- 
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selves  proposed.  The  application  of  this 
principle  will  produce  no  hardship,  for  the 
sixth  condition  allows  of  alterations  of  bu- 
siness, if  notice  be  given  to  the  office,  and 
allowed  by  them ;  and  the  plaintiff  did  not 
comply  with  this  condition.  The  mention 
of  the  corn-kiln  in  the  policy  is  mere  de- 
scription, as  the  third  and  sixth  conditions, 
taken  together,  amount  to  a  warranty  that 
corn  only  shall  be  dried  at  the  kiln.  Be* 
sides,  the  assured  has  been  guilty  of  such 
gross  negligence  as  not  to  entitle  him  to 
recover. 

7Vi«  Attorney  General  and  Kelly^  in  sup- 
port of  the  rule. — As  this  was  an  insurance 
against  fire,  and  by  fire  the  loss  was  occa- 
sioned, |>rtm^yacttf  the  plaintiff  is  entitled  to 
recover ;  and  the  verdict  must  be  entered 
for  him,  unless  gross  misconduct  can  be 
shewn  on  his  part.  If  the  policy  contain  a 
warranty  on  the  part  of  the  insured,  that 
the  business  of  drying  corn  only  shall  be 
carried  on,  undoubtedly,  the  insured,  upon 
the  facts  of  this  case,  has  no  right  to  re- 
cover. But  it  does  not ;  for  the  third  con* 
dition  merely  says,  that  the  representation 
made  at  the  time  of  effecting  the  policy 
shall  be  correct ;  and  its  object  is  to  fix 
the  amount  of  premium  ;  and  the  trade  to 
be  carried  on  has  been  truly  stated.  If, 
indeed,  the  plaintiff  had  taken  up  the  trade 
or  business  of  drying  bark,  and  intended 
constantly  to  use  the  kiln  for  that  purpose, 
an  indorsement  to  that  effect  on  the  policy 
might  have  been  necessary.  But  a  trade 
is  something  done  for  profit ;  and  a  single 
act  of  gratuitously  allowing  a  party  to  dry 
bark,  cannot  be  considered  as  carrying  on 
the  trade  of  drying  bark.  This  condition, 
therefore,  can  only  apply  to  a  permanent 
alteration  in  the  business  carried  on  at  the 
time  of  effecting  the  policy. 
•  [Patteson,  J. — In  Dobson  v.  Satheby  ( 1 ) 
a  policy  of  insurance  was  effected  upon  a 
barn.  The  policy  was  stated  to  be  on 
premises  where  no  fire  was  kept,  and  no 
hazardous  goods  were  deposited.  A  fire 
was  occasioned  by  the  introduction  of  a 
tar  barrel,  for  the  purpose  of  repairing  the 
premises,  and  the  premises  were  burnt 
down  :  it  was  held,  that  the  words  of  the 
policy  applied  to  the  habitual  use  of  fire.] 

As  to  the  objection,  that  the  plaintiff 

(1)  1  M.  &  M.  90. 


cannot  recover,  as  the  loss  was  occasioned 
by  his  negligence.  Busk  v.  the  Royal  Ex" 
change  Assurance  Company  (Jt\  Walker  v. 
Maitland  (3),  and  Bishop  v.  Pentland  (4) 
establish,  that  although  the  loss  may  have 
been  occasioned  remotely  by  the  negli- 
gence of  the  insured  or  his  servants,  yet 
die  insured  has  a  right  to  recover.  In  Uiis 
case,  however,  there  was  no  gross  negli- 
gence, but  at  the  utmost  a  want  of  caution; 
and  the  policy  is  not  vacated  thereby. 
Ct«r.  adv.  vuli. 

Lord  Demman,  C.J.  on  this  day  deli- 
vered the  judgment  of  the  Court. — ^Thia 
was  an  action  upon  a  policy  of  insurance 
against  fire.  There  were  two  subjects  of 
insurance  of  certain  buildings,  including  a 
dwelling-house,  and  also  a  kiln  for  drying 
com,  attached  to  the  outward  wall  of  the 
granary  and  communicating  by  one  door, 
built  of  brick  and  iron  entirely.  Both  were 
destroyed  by  the  fire.  The  policy  was 
subject  to  the  usual  conditions,  amongst 
which  the  third  provided,  ''that  if  there 
were  any  misrepresentation  in  the  descrip- 
tion of  the  premises,  the  policy  should  be 
void  ;'*  and  the  sixth, "  that  if  any  alteration 
were  made,  either  in  the  buildings  or  the 
business  carried  on  therein,  notice  shoiihl 
be  given  to  the  insurers,  an  additional  pre-^ 
mium,  if  required,  paid,  and  an  indorse- 
ment made  on  the  policy,  otherwise  the 
policy  should  be  void."  It  appeared  in 
evidence,  that  the  kiln  had  been  constantly 
used  for  the  purpose  of  drying  corn  only ; 
but  that  in  the  year  1832  a  vessel  laden 
with  bark  having  been  sunk  in  the  river 
near  the  premises,  and  the  bark  wetted, 
the  plaintiff  had  allowed  the  bark  to  be 
dried  in  hfs  kiln  as  a  favour  to  the  owner 
of  it ;  no  notice  was  given  to  the  insurers ; 
no  greater  fire  than  usual  had  been  made  ; 
but,  in  the  course  of  drying  the  bark,  the 
kiln  took  fire,  and  both  the  kiln  and  the 
other  premises  were  burned  down.  The  jjiry 
found,  that  corn-drying  and  bark-drying 
are  different  trades;  that  the  latter  is  more 
dangerous  than  the  former,  and  that  the 
loss  happened  from  the  use  of  the  kiln  in 
drying  the  bark.     A  verdict  was  entered 

(t)  SB.  &  AM.  75. 

(5)  5  B.  &  Aid.  in. 

(4)  f  B.kX^.  S19i  t. c.  6  Uw  J.  lUp.  R.B.  6. 
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in  the  defimdaats,  with  lemve  to  the  plain* 
tiff  to  more  to  enter  a  verdict  for  him, 
either  for  the  whole  amoant  of  the  loss  or 
the  value  of  the  kiln.    The  third  and  sixth 
eonditions  were  relied  on  in  argument  by 
the  defendants,  and  it  was  contended,  that 
die  facts  here  shew  either  a  misdescription 
of  the  kiln  within  the  third  condition,  or  a 
ebange  of  business  within  the  sixth.     The 
two  conditions  together  were  also  said  to 
UDount  to  a  warranty  that  nothing  but  com 
ihonld  ever  be  dried  in  the  kiln ;  and  what 
Ins  occurred  was  likened  to  a  deviation  in 
die  case  of  a  marine  insurance.     It  was 
proved  at  the  trial,  that  a  much  higher 
premium  was  regularly  exacted  by  insur- 
inee  offices  for  a  bark-kiln  than  a  malt- 
lain.    The  argument  therefore  was,  that 
die  premises  were  not  truly  described  in 
die  policy,  or  that  the  trade  carried  on 
diere  had  been  altered  at  the  time  of  the 
fire,  without  notice  to  the  insurance  office. 
We  are,  however,  of  opinion,  that  neither 
of  the  conditions  applies  to  this  case.   The 
ddrd  condition  points  to  the  description  of 
die  premises  given  at  the  tnne  of  insuring, 
and  that  description  was  in  this  instance 
perfectly  correct.   Nothing  which  occurred 
afterwards,  not  even  a  change  of  businesr, 
coald  bring  the  ease  within  that  condition 
which  was  fully  performed  when  the  risk 
fim  attached.    The  sixth  condition  points 
at  an  alteration  of  business  as  something 
permanent  and  habitual ;  and  if  the  plain* 
tiff  had  either  dropped  his  business  of  corn- 
drying  and  taken  up  that  of  bark-drjring, 
or  added  the  latter  to  the  former,  no  doubt 
dbe  ease  would  have  been  within  that  con* 
dition.   Perhaps  if  he  had  made  any  charge 
br  drying  this  bark,  it  might  have  been  a 
question  for  the  jury  whether  he  had  done 
so  as  a  matter  of  business,  and  whether  he 
had  not  thereby,  although  it  was  the  first 
mstance  of  bark-drying,  made  an  altera- 
tion  in  his  business  within  the  meaning  of 
dttt  condition ;  but  accordrog  to  the  evi- 
dence, we  are  clearly  of  opinion,  that  no 
soeh  question  arose  for  the  consideration 
of  the  jury,  and  that  this  single  act  of 
Lindneas  was  no  breach  of  the  sixth  con- 
ation.    The   ease  of  Dobton  v.  Sathehy 
»ss  decided  by  Lord  Tenterden  upon  the 
lame  principle,  and  is  an  authority  nearly 
in  point  upon  this  part  of  the  case.     No 
danse  in  this  poUcy  amounts  to  an  ex- 


press warranty  that  nothing  but  com  should 
ever  be  dried  in  the  kiln,  and  there  are  no 
facts  or  rule  of  legal  construction  from 
which  an  implied  warranty  can  be  raised. 
Neither  does  the  principle  on  which  a  de- 
viation puts  an  end  to  a  marine  insurance, 
vis.  that  the  risk  insured  against  is  not  the 
same  as  that  incurred,  and  that  the  insured 
have  no  right  to  vary  it,  apply  to  the  pre- 
sent case ;  this  poUcy,  by  the  sixth  con- 
dition, expressly  provides  for  such  altera- 
tions or  deviations  as  the  parties  deem 
material.  For  the  reasons  already  given, 
we  think  that  the  facts  of  this  case  do  not 
bring  it  within  that  condition,  and  anything 
short  of  that  cannot  be  considered  as  an 
alteration  or  deviation  under  this  contract. 
One  argument  more  remains  to  be  noticed, 
via.  that  the  loss  here  arose  from  the  plain- 
tiBTs  own  negligent  act,  in  allowing  the 
kifaa  to  be  used  for  a  purpoae  to  wfaach  it 
was  not  adapted.  There  is  no  doubt  that 
one  of  the  objects  of  insurance  againat  fire 
is  to  guard  againat  the  negligence  of  ser- 
vants and  others ;  and  therefore  the  simple 
£ict  of  negligence  has  never  been  held  to 
constitute  a  defence :  but  it  is  argued,  that 
there  ia  a  distinction  between  the  negli- 
gence of  servants  or  strangers  and  that  of 
the  assured  himself.  We  do  not  see  any 
ground  for  such  a  distinction,  and  are  of 
opinictai,  that  in  the  absence  of  all  fraud 
the  proximate  cause  of  the  loss  only  is  to 
be  looked  to.  For  these  reasons  we  are 
of  opinion  that  the  rule  must  be  made  ab- 
aolute  to  enter  a  verdict  for  the  plaintiff 
for  the  amount  of  the  whole  loss,  it  having 
been,  produced  by  causes  which  do  not 
prevent  the  policy  from  attaching. 

Rule  absohtte. 


1887.     \ 
Jan.  25.  J 


THE  KINO  V,  THE  INHABITANTS 
OF  WALTHAMSTOW. 


Poor  Law — Settlement  of  Step-children 
— 4  4«  5  Wm.  4.  c.  76. 

Although  a  wommCt  legtttmate  children 
are,  by  the  4  ^  5  Will.  4.  c.  76.  s.  57.  nutde 
part  of  her  $eoond  huthanti^i  family  on  her 
eecond  marriage,  they  are  not  removable  <e 
the  place  of  his  eettlement, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  52.] 
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HAYWARD  V.  PHILLIPS. 


1837. 
Jan.  12. 

Arbitration  —  Awards  Setting  aside  — 
Waiver. 

In  covenant  fair  ren$  im  urrear^  for  non* 
repair f  for  not  pakitingf  and  for  not  repair* 
tng  after  notice,  the  defendant  pkaded^  that 
the  lease  was  obtainal  6y  fraud,  and  per'' 
formance  if  the  several  covenants ;  a  verdict 
was  taken  for  the  plaintiff  on  the  first  issue, 
(as  to  thefraudt)  and  damages  assessed  on 
the  first  breach,  (for  noth^yment  of  rent,)  at 
loLf  subject  to  the  awcard  of  an  arbitrator^ 
to  whom  the  cause  and  all  matters  in  d^er-* 
ence  between  the  parties  was  referred,  to 
order  what  he  should  think  fit  to  be  done 
by  the  parties,  and  with  liberty  to  amend  the 
record,  the  issue  not  having  been  perfected 
on  one  of  the  pleas.  The  arbitrator  directed 
that  the  veraict  entered  an  the  first  issue 
should  stand,  and  susessed  the  damages  on 
the  several  breaches  at  249/.  tn  addition  to 
the  10/.  finmd  on  the  first  breach,  for  which 
sum  he  directed  the  verdict  to  be  entered  for 
the  pUdiU^t-^Held,  that  as  the  amount  rf 
damage  was  fixed  by  the  order  ofrefereneci 
and  Uie  arbitrator  had  no  power  given  him 
to  enter  a  verdict  upon  the  other  breaches, 
he  had  exceeded  his  authority,  and  therefore 
that  the  award  was  bad^ 

An  award  directed  the  defendant  to  pay 
ihepUawAffa  certain  sum  of  money,  andthe 
plmn^to  lay  out  a  certain  sum  cf  money  oti 
premises  which  the  defendant  held  as  lessee 
of  the  nUuntiff.  The  plaintiff,  after  waiting 
some  ttme,  laidout  the  money  on  the  premises 
with  the  knowledge  cf  the  defendant,  and 
agreed  to  abstain  from  enforcing  the  award 
against  the  defendant  for  a  week,  at  the  re- 
quest  of  the  attorney  for  the  latter : — Held, 
that  there  was  no  waiver,  by  the  defendant, 
^any  objections  to  the  award* 

nhere  a  cause  and  all  matters  in  differ^ 
ence  are  referred,  a  motion  may  be  made  to 
set  aside  the  award  at  any  time  during  the 
next  term  after  the  publication  of  the  award. 

Covenant.  The  declaration  alleged  aero* 
nd  breaebcs  of  a  covenant  in  a  leaae ;  first, 
lliat  on  the  25th  of  March  1835,  the  do* 
fendant  was  in  arrear  for  one  quarter's  rent, 
10/. ; — second,  that  defendant  did  not  re- 
pair ;— third,  thai  the  defendant  did  not 
paint ; — fourth,  that  he  did  not  repair  after 


notice ;  and  the  plaintiff  alleged  special 
damage  bj  reason  of  the  breach  oif  die 
covenant  to  repair. 

Plea — ^To  the  whole  declaration,  thalt 
the  lease  was  obtained  by  fraud,  covin,  and 
misrepresentation :  and  to  the  several 
breaches,  performance. 

At  the  trial,  before  Lord  Denman,  CJ.% 
at  the  sittings  in  Middlesex,  after  Michael* 
nas  term,  1885,  as  it  appeared  that  the 
record  was  not  properly  made  up,  the  issee 
on  the  fomrth  plea  not  being  perfroted, 
the  oaase  and  all  matters  in  difference 
were  referred,  by  an  order  of  Nisi  Privs^ 
which  ordered,  **  that  the  jury  find  a  ver* 
diet  for  the  plaintiff  on  the  first  issue,  and 
damages  assessed  on  the  first  breach  10/. 
and  costs  40^.,  subject  to  the  award  of  A.  B* 
to  whom  this  cause  and  all  matters  in  dif« 
forence  between  the  iaid  parties  are  hereby 
referred,  to  order  and  determine  what  he 
shall  think  fit  to  be  done  li^  the  said  par«« 
ties  respecting  the  matters  in  dispute ;  and 
also  to  amend  the  record,  and  to  direct 
what  should  be  done  between  the  partiei# 
except  the  cancellation  of  the  lease."  The 
arbitrator,  after  reciting  that  the  only  mnu 
ter  in  difference  between  the  parties,  be« 
aides  the  said  cause,  which  was  aubmitted 
to  him,  was  a  claim  by  the  plaintiff  againsi 
the  defendant  of  20/.  for  half  a  year's  rent 
ft^m  the  25th  of  March  1835,  to  the  29th 
of  September  1885,  and  that  he  had 
amended  the  record,  proceeded  to  awards 
that  the  verdict  already  entered  up  for  the 
plamtaff  on  the  first  issue  should  stand  | 
and  that  the  assessment  of  lOl.  damagea 
en  the  first  breach  in  the  declaration  riiould 
also  stand ;  and,  that  the  defendant  did 
not  repair  the  said  premises  in  manner  and 
form,  &c. ;  and  assessed  the  damages 
vrhich  the  plaintiff  had  snstained  by  rettoa 
thereof,  at  the  sum  of  249/.  8««;  and 
awarded  that  the  defendant  did  not  paint 
the  said  premises  in  manner  and  foihn,  See*  i 
and  awarded  the  damage  which  the  plain« 
tiff  had  snstmed  by  reason  thereof  at  Is.} 
and  awarded  that  the  defendant  did  not 
repair  the  said  premises  within  the  space 
of  tlwee  calendar  ninths  af^r  notice  im 
manner  and  finrm,  &c. ;  and  awarded  the 
damages  which  the  j^intrff  had  svstained 
by  reason  thereof  at  the  sum  of  ls.\  -for 
which  aon/  several  sums  of  10/.,  249/.  Smj, 
le^  and  Is^  amomUing  altegether  to  the 
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mmtf  U^  &$^  ike  v€rdki  watiohej 
ike  pUmU^ovw  and  abov«  kit  cosu*  Th« 
def«ad«nt  was  farther  orcUred  to  pay  tiie 
sum  of  aoL  OB  a  day  naned  to  the  piakiliff; 
and  the  plaintiff  was  ordered  withia  the 
•pace  of  three  ealeodar  fl(ioDiha»  to  lay  out 
in  repairs  upon  the  premitesy  the  sum  of 
1931  6#.,  and  die  delendant  was  ordered 
m  pay  the  coeto  of  the  reference  and  award* 

TIm  arbitrator  delivered  his  award  on 
the  ft9rd  of  January  1S3^,  in  Hilary  tenn^ 
which  ended  the  lei  of  Februat^*  On  the 
Sftth  of  January,  the  plaintiff  agreed  with 
a  builder  to  do  the  repairs  wh^  he  was 
directed  to  do  under  the  awards  and  they 
were  aooordnigly  commenced,  and  notice 
thereof  was  given  to  the  defendant's  attor- 
ns. They  were  subsequently  completed  ky 
the  pUintiffi  On  the  Ist  of  February,  notice 
to  tax  ooau  was  given  to  the  defendant*ii 
attorney*  who  on  the  2nd  of  February  at« 
landed  the  taxation^  when  judgment  was 
signed  on.the  verdict  directed  to  be  entered 
by  the  eward«  The  defendant's  attorn^ 
reqveeted  the  plaintiff's  attorney  not  to 
isane  exeention»  but  to  give  the  defendant 
e  week'a  indulgence  for  payment  of  the 
amount  of  the  verdict  and  judgment;  which 
was  agreed  to,  provided  the  defendant 
w<niU  waive  wy  personal  demand  upon 
him  fer  the  atun  of  fiOL  mentioned-  in  ihn 
awanL  The  defendant's  attorney  replied 
that  thia  waa  a  reaaeoable  demand^  and 
that  be  had  no  doubt  it  would  be  acceded 
to  by  the  defendant,  and  he  took  away  4 
maaaorandum  which  had  been  drawn  up 
to  that  effect,  and.  which  he  promised  te 
Mtum.  Qn.the.dth  of  Fetumaiy,  the  dcr 
fendant.toeJi  out  a  summons  to  stay  pi^o-t 
eeedings  until  the  4ih4ay  of  Easter  termi 
ID  eoable  the  defendant  to  move  to  sel 
aside  the  award*  On  tbel6thoffebruary« 
Battesont  J*»  before  whom  the  summons 
mm  heacd^  ordered  that,  all  preceedings 
abonld  he  stayed  on  condition  <^  the  de^ 
feodent  bringiag  into  court,  within  one 
week^  ascertain  sum,  the  plaiutiff  being  at 
liberty  to  furoceed*  if  it  were  not  paid  witUo 
that  time.  It  waa  not  paid,  but  on  the 
Idth  of  Fdhmaryi  the  defendant  took  out  a 
snmaaona  for  amooth's  further  time,  which 
the  learned.  Judge  disohaxipMl. 

In  Eaalf  r  term  Imt, 

&r  fF^,W.  Folkit  obtained  a  rule  niti 
for  settii^  aside  the  award,  on  the  gmuMi 


that  the  arbitratcnr  had  exceeded  hia  aiitho-* 
rity,  first,  in  awarding  a  larger  amount  of 
damages  than  he  had  power  to  award  by 
the  order  of  reference ;  secondly,  in  award* 
ing  damages  to  the  amount  of  249i.  $s.  on 
the  second  breach ;  and  thirdly,  in  direct- 
ing a  sum  of  money  to  be  laid  out  in  re- 
pairs.  The  rule  was  drawn  un  upon  read«* 
ing  the  affidavit  of  the  defendant,  waA  the 
paper  writing  thereto  annexed ;  and  the 
affidavit  of  the  defendant  suted  that  the 
paper  writing  was  a  true  copy  of  the  awards 
Sir  J*  CtmpheU  and  Jervis,  now  shewed 
eaose*— *Fir^  the  rule  haa  been  obtained 
upon  reading  the  paper  writing  annexied« 
without  stating  it  to  be  a  copy  of  the  award, 
which  is  not  sufficient — Skerry  v.  Ok${l\ 
Secondlyi  the  application  to  this  Court  is 
too  late,  as  the  award  was  published  nine 
days  before  the  end  of  Hilary  term.  Ao» 
cording  to  Itamsihom  v.  Jlrnold  (9),  a  re* 
ference,  like  the  present,  not  being  under 
the  8  &  9  WilL  3,  e.  15,  the  application 
Ihould  have  been  made  within  the  period 
allowed  for  moving  for  a  new  trial.  Thirdly^ 
the  defendant  has  waived^the  olfaction,  by 
allowing  the  plaintiff  to  go  on  making  all 
the  repairs,  widiout  intimating  any  inten«> 
tien  to  dispute  the  award*  Fourthly,  the 
awaid  is  objected  to,  becaiiae  no  verdict 
was  taken  at  Nisi  Frius  for  the  sum  the 
arbitralor  has  given ;  but,  the  first  issue 
between  the  parties  waa  on  fraud  and  covin, 
on  which  no  damages  could  be  aasessed^ 
and  the  parties  intended  that  the  arbitrator 
should  enter  a  verdict  on  all  the  isauea* 
This  is* to  be  collected  from  theeubmission^ 
and  if  the  arbitrator  bad  no  power  to  assess 
damages  on  all  the  issues,  it  would  have 
been,  unneceasary  to  give  him  the  powee 
to  amend.  The  cases  in  which  it  has  been 
held  that  an.arbi^ator  cannot  award  a 
greater  sum  than  that  for  which  the  verdict 
is  taken,  are  all  distinguishable.  In  Pren-* 
Uce  V*  Reed{3)f  the  verdict  was  taken  on 
the  whole  issue,  and  the  amount  only  waa 
referred ;  and  in  Peera^  v.  CaaMroii(4), 
the  verdict  was  taken  for  the  damages  in 
tbe  declaration^  sutiject  to  a  reference.  In 
Bonner  v.  CharUon{5\  the  cause  itself  was 

(1)  3  Dowl.  P.C.  349. 

(t)  6B.&C.6S9;s.o.5UwJ,RefkK«B.f70. 

(S)  iTaant.l&l. 

(4)  lM»a.£(.Selir.^5. 

(5)  5  EMt,  159. 
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not  referred,  but  only  the  amount ;  and  it 
was  held,  that  the  arbitrator  had  not  power 
to  give  damages  beyond  the  verdict.  Here, 
however,  the  arbitrator  was  empowered  to 
order  and  determine  what  he  should  think 
fit ;  and  he  might  have  directed  one  of  the 
parties  to  give  a  warrant  of  attorney  to 
confess  judgment;  H/artiori,  therefore,  had 
he  authority  to  direct  a  verdict  to  be  en- 
tered. 

Sir  W.  W.  FoUett,  control.-- The  decision 
in  Sherry  v.  Okes  was  founded  on  this, 
^at  there  was  no  affidavit  to  verify  the 
award  at  all,  or  to  shew  that  the  paper 
writing  mentioned  in  the  rule  was  connect- 
ed with  the  award;  but  here  the  affida- 
vit states  the  paper  writing  to  be  a  copy 
of  the  award ; — secondly,  the  dictum  of 
Lord  Tenterden,  in  Ramthom  v.  Arnold^ 
has  not  been  followed  in  practice ;  Macat" 
thur  V.  Campbell  (6),  and  AlUnhy  v.  Proud" 
lock  (7)  shew,  that  the  statute  is  the  proper 
guide.  Then,  the  award  cannot  be  sup- 
ported. When  a  verdict  is  taken  at  Nisi 
Frius,  the  arbitrator  has  not  power  to  go 
beyond  that  verdict ;  and  if  a  verdict  is  not 
taken,  he  has  not  power  to  order  one  to  be 
entered.  In  Prentice  v.  Reed^  the  cause 
and  all  matters  in  difference  were  referred, 
and  the  arbitrator  was  to  direct  what  should 
be  paid  to  the  plaintiff;  but  it  was  held, 
notwithstanding,  that  he  could  not  award  a 
larger  sum  than  that  for  which  the  verdict 
was  taken.  In  like  manner  in  Pearte  v. 
Cameron^  though  the  reference  was  of  all 
matters  in  difference,  it  was  held,  that  the 
arbitrator  had  not  power  to  go  beyond  the 
amount  of  the  verdict.  Another  objeetkm 
to  the  present  award  is,  that  the  arbitrator 
Was  not  authorized  to  enter  a  verdict  at  all 
on  the  other  breaches, 
i  [CoLSRiDOE,  J.  —  The  arbitrator  had 
power  to  direct  money  to  be  paid :  why 
should  not  the  ordering  of  the  verdict  to 
be  entered  be  an  indirect  mode  of  doing 
that  ?] 

•  Cartwrigkt  v.  Blackworth  (8)  is  to  that 
effect,  but  that  case  was  overruled  in 
Donlan  v,  Brett  (9),  which  decides  also 

re)  5  B.  &  Ad.  518 ;  t.  c.  4  Law  J.  Rep.  (n.s.) 
AmB.  25. 

(7)  4  DowL  P.C.  54. 

(8)  1  Dowl.  P.C.  489. 

(9)  t  Ad.  &  £).  344;  a.  c.  4  Uw  J.  Rap.  (n.s.) 
K.B.  55..  f  V       / 


that  an  arbitrator  has  no  power  to  order  a 
verdict  to  be  entered,  unless  authorised  by 
the  order  of  reference  ;  and  Hutchifuon  v. 
Blackwell  (10)  is  to  the  same  effect. 

[CoLBRiDOB,  J. — You  admit  the  award 
is  good  in  part — namely,  as  to  the  verdict 
for  10/.?] 

The  award,  if  bad  in  one  substantial  part, 
is  bad  for  die  whole.  If  two  substantial 
matters  are  referred,  and  the  arbitrator 
only  decides  on  one,  it  is  not  an  award  of 
the  matters  in  difference,  and  therefore 
cannot  be  supported,  as  a  party  only  con- 
sents to  refer  in  order  to  have  a  settlement 
of  the  matters  in  difference.  Here,  the 
arbitrator  has  directed  a  verdict  to  be  en- 
tered and  repairs  to  be  done.  Execution 
could  not  have  been  set  aside,  because  the 
judgment  would  appear  perfectly  regular* 
According  to  M*Arthur  v.  Campbell^  the 
parties  need  not  wait  till  execution  is 
taken  out  upon  an  award ;  but  a  motion 
may  be  made  at  once  to  set  it  aside.  With 
respect  to  the  waiver,  there  is  no  pretence 
for  it,  as  it  does  not  appear  at  all  that  the 
defendant  acquiesced  in  it,  or  that  the  at- 
torney of  the  defendant  had  any  power  to 
make  the  waiver. 

Lord  Dekman,  C.J. — It  clearly  appears 
that  the  arbitrator  had  no  power  given  him 
by  the  order  of  reference  to  enter  a  ver- 
dict on  the  other  breaches ;  and,  therefore, 
the  case  is  brought  within  the  decision  in 
Donlan  v.  Brett. 

LiTTLEOALB,  J. — In  BonncT  v.  Charilamf 
where  the  verdict  was  taken  for  SO/,  sub* 
ject  to  a  reference,  the  Court  held,  that  the 
arbitrator  had  power  to  assess  the  damages 
vrithin  that  amount,  but  not  to  exceed  it ; 
and  the  clear  principle  is,  that  the  parties 
having  limited  the  discretion  of  the  arbi* 
trator,  he  has  no  power  to  exceed  the  au-> 
thority  given  him.     As  to  the  time  within 
which  a  motion  on  an  award,  not  within 
the  statute,  should  be  made,  I  quite  agrees 
that  when  a  cause  and  all  matters  in  differ- 
ence are  referred,  the  motion  may  be  made^ 
at  any  time  within  die  next  term.     No 
doubt,  if  an  award  is  published,  and  the 
party  against  whom  it  is  made  do  not  moyn^ 
to  set  it  aside  vrithin  the  first  four  days  of 
term,  the  other  party  may  s^  judgment. 

(10)  8  Bing.  331  ;•.€.!  Uw  J.  Rsp.  (njmJ\ 
e.P.  9S.  r-  V        ^ 


Digitized  by 


Google 


HIMRY  TE1M»  18ST. 


lis 


WiujAiM^  Jw—lf  the  Older  of  i^fiMreooe 
limitt  the  arbitrator  fa  a  oertaiti  sum,  or 
does  not  mthorize  Kim  to  enter  a  verdict, 
he  exceeds  his  autliority,  if  he  either  gitea 
a  larger  aiiin,  or  directs  that  a  verdict  shall 
he  entered. 

CouBXDOB,  J.— I  thought  at  first  that 
the  order  of  reference  ^ve  the  arbitrator 
power  to  direct  a  vercUct  to  be  entered, 
hat  as  it  appears  it  does  not,  the  authority 
of  DotUmt  v.  Breit  is  conduaive ;  nor  can 
it  be  considered  an  indirect  mode  of  order- 
aig  money  to  be  paid  by  the  defendant  to 
the  plaintHF>  The  occasions  on  which  the 
motioii  to  disturb  an  award  should  be  made 
within  the  first  four  days  of  the  next  term 
are,  where  a  verdict  is  taken  at  Nisi  Prius, 
and  the  arbitrator  is  put  merely  into  the 
place  of  the  jury.  As  to  the  waiver,  which 
it  is  contended  was  made  by  Uie  defendant, 
to  any  defects  in  the  award,  I  do  not  think 
diat  has  been  at  aU  made  ont.  The  appli- 
cation by  the  attorney  for  time,  when  costs 
were  being  taxed  and  execution  sboMt  to 
be  taken  out,  he  giving  no  intimation  that' 
he  was  a^ut  to  mcnre  to  disturb  the  award, 
certainly  does  not  amount  to  a  waiver, 
espedaUy  ae  it  does  not  at  aU  appear  thai 
die  defendant  was  a  party  to  the  iransaC'* 


Jiide  absolute. 


1837. 
Jan.  17. 


} 


HODGKINSOM  V.  MATER. 


Attomeft  Unceri\ficaUd — Penalty, 

An  attorney  who  has  been  admitted  an 
attorney  cf  the  Court  of  King's  Benchy  is  not 
6abk  to  a  penalty  under  the  12  Geo,  2,  c.  15, 
fir  prmUising  m  the  ComUy  Court  during 
the  time  thfU  he  had  negUcUd  to  take  out 

This  was  an  actimi  of  debt  for  penal- 
ties under  the  12  Geo,  2.  c.  13.  s.  17, 
tried  before  Lord  Denman*  CJ.,  at  the 
&afibrdshire  Assises,  in  the  summer  of 
IBS5.  The  first  count  of  the  declaration 
alleipedf  that  within  twelve  months  before 
^  connnencem^t  of  Ae  suit,  the  defen- 
dant commnaced  an  action  of  trespass  on 
the  case,  wherein  one  S.  A.  was  the  plain- 
ti£f^  snd  the  present  plaintiff  was  the  defen- 
dant, in  the  Cqunty  Qpurt  of  Stafford,  the 
Niw  Ssarst,  VI.—K.B. 


defendant  not  beii^  then  legally  admitted 
an  attorney  or  solicitor,  according  to  the 
2  Geo.  2,  c.  2St  contra  formam  statuti.  The 
second  count  charged  him  with  suing  out » 
summons  in  the  same  suit  from  the  same 
court.  The  defendant  pleaded,  that  h0 
was,  at  the  time  of  the  committing  of  the 
said  supposed  offence,  legally  admitted  an 
attorney  of  the  Court  of  King's  Bench,  ac- 
cording to  the  2  Geo.  2,  c.  28, 

It  was  admitted  on  the  trial,  that  the 
defendant  was  duly  admitted  an  attorney 
of  the  Court  of  Kmg's  Bench  in  the  year 
1827,  and  that  he  had  then  taken  out  his 
certificate,  but  had  omitted  to  do  so  in 
1834,  during  which  year  he  commenced 
proceedings  on  behalf  of  one  Jamef  Adams, 
in  the  County  Court  at  Stafford.  It  was 
olnected,  that  the  action  wa$  not  maintain- 
^bis,  but  the  Lord  Chief  Justice  refus^  to 
nonsuit  the  plaintiff,  and  directed  the  jury 
to  find  a  verdict  for  tiie  plaintiff,  giving 
die  defendant  leave  to  move  to  enter  a 
nenauit.     In  Michaehnas  term,  183^, 

Sir  W,  W.  FolleU  obtained  a  rule  ac- 
cordingly ;  against  which,  cause  was  now 
shewn  by — 

IjuUofVt  Se^* — ^This  act;|on  is  brought 
on  the  12  Geo.  2.  c*  13*  s.  7,  which  pro- 
hibits persons  from  acting  as  attomies  in 
the  County  Court,  who  have  not  been 
legidly  admitted  according  to  the  2  Geo.  2. 
c  23,  under  a  penalty  of  20i.  Now  the 
question  turns  upon  dbe  efiect  of  the  sta^ 
tute  37  Geo.  3.  c.  90.  s.  31.  That  avoids 
the  admission,  expressly  enacting,  that  by 
the  neglect  to  take  out  a  certificate,  the 
admission  shall  become  null  and  void.  If 
so,  the  defendant's  plea  is  not  supported ; 
and  it  cannot  be  said  that  at  the  time  when 
he  sued  out  the  process  in  the  County 
Court,  he  was  admitted  an  attorney  of  the 
Court  of  King's  Bench.  He  had  neglected 
to  take  out  his  certificate,  and,  therefore, 
before  he  could  practise,  it  was  incumbent 
upon  him  to  be  re-admitted.  Then  JSx 
parte  Flint  (I)  shews  that  the  issuing  of 
the  summons  in  this  case  was  a  practising 
in  the  County  Court  within  the  meaning  of 
the  statute.  Thifi  rule  was  obtained  on 
the  authority  of  Cross  v.  Kays  (2),  Jones 


(1)  1  a  &  C.  154 ;  1.  c,  t  Uw  J.  Kep.  K.B. 
,11L 

(S)  6  Term  Rap.  663. 
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T.  Stevens  (S),  and  Ex  parte  Hodgson  and 
Ross  (4),  but  they  are  all  distinguishable. 
Cross  V.  Kaye  did  not  proceed  upon  this 
statute,  but  upon  the  25  Geo.  3.  c.  80,  and 
was  an  action  for  a  penalty  for  practising 
in  the  County  Court  without  a  certificate ; 
and  the  Court  held  that  it  did  not  apply  to 
the  practising  in  that  court.  That  statute, 
however,  did  not  render  the  admission 
void.  Jones  v.  Stevens  only  decided,  that 
it  was  no  excuse  in  an  action  for  a  libel  on 
an  attorney,  to  shew  that  he  had  neglected 
to  take  out  his  certificate ;  and  Ex  parte 
Hodgson  and  Ross  was  a  case  upon  the 
construction  of  the  22  Geo.  2.  c.  46,  the 
provisions  and  the  language  of  which  are 
wholly  distinguishable  from  those  of  the 
statute  of  the  12  Geo.  2.  c.  13. 

Sir  W.  W.  Follett,  in  support  of  the  rule. 
— When  the  12  Geo.  2,  c.  IS.  was  passed, 
no  stamp  duty  was  payable  by  the  attorney, 
and  it  only  required  that  a  party  who  prac- 
tised in  the  County  Court  should  have 
gone  through  the  same  ordeal  as  an  attor- 
ney was  required  to  undergo,  who  practised 
in  the  Court  of  King's  Bench.  Why  then 
should  amere  revenue  statute,  subsequently 
passed,  relate  back  to  it,  and  be  incorpo- 
rated with  it?  Now  the  statute  21  Geo.  3. 
c.  80.  first  made  the  regulations  respecting 
the  certificate,  and  imposed  the  penalty  of 
50/.  for  acting  without  one,  and  the  87 
Geo.  8.  c.  90.  s.  81,  made  the  admission 
null  and  void,  and  also  imposed  a  penalty 
of  50/. 

[Coleridge,  J. — Do  those  acts  impose 
any  penalty  for  acting  in  the  County  Court 
without  a  certificate  ?] 
'  The  certificate  is  required  for  practising 
in  any  of  the  superior  courts  at  Westmin- 
ster, or  in  any  court  of  record  holding 
pleas,  where  the  debt  shall  amount  to  40/. 
and  upwards.  The  argument  on  the  other 
side,  therefore,  is,  that  an  attorney  who, 
confining  his  practice  to  the  County  Court, 
is  not  bound  by  the  statute  to  take  out  a 
certificate,  is  nevertheless  subject  to  the 
penalty  imposed  by  the  12  Greo.  2.  c.  18,  and 
loses  the  benefit  of  his  admission.  The  real 
effect  of  this  neglect  is,  that  he  must  obtain 
an  order  of  the  Court  to  be  re-admitted ;  his 
name  is  not  expunged,  though  he  becomes 

(8)  11  Price,  t85. 

(4)  8  Ad.  &  £1.  S«4 ;  s.  c.  4Uw  J.  Rep.  (ii.s.) 
K.B.  264. 


incapable  of  practising.  Upon  a  rule  of 
court  for  his  re-admission,  he  is  sufficiently 
entitled  to  practise, — per  Lord  Tenterden, 
C.J.  in  Coren  v.  Sharpe  (5).  So  the  case  of 
Ex  parte  Hodgson  and  Ross  determined, 
even  in  a  case  of  fraud,  that  an  attorney 
who  was  uncertificated,  was  not  an  unqua- 
lified person,  so  as  to  subject  a  party  to  be 
struck  off  the  roll,  who  allowed  him  to  prac- 
tise in  his  name.  The  penalty  imposed 
by  the  12  Geo.  2.  c.  18,  on  a  person  prac- 
tising in  the  County  Court,  who  has  not 
been  admitted,  according  to  the  argument 
on  the  other  side,  is  to  be  incurred  merely 
for  neglecting  to  take  out  a  certificate. 

Lord  Denman,  C.J. — I  think  the  case 
of  Ex  parte  Hodgson  and  Ross  is  a  distinct 
authority  for  the  defendant.  Indeed,  it  is 
stronger  than  the  present.  The  penalty 
was  not  incurred. 

Williams,  J. — I  agree  with  my  Lord  in 
the  authority  of  the  case  cited,  which  goes 
further  than  the  present,  for  no  certificate 
is  necessary  for  an  attorney  to  practise  in 
the  County  Court.  It  would  be  a  hard 
thing  to  say  that  a  party  should  be  liable 
to  a  penalty  for  not  doing  what  he  is  not 
required  to  do. 

Coleridoe,  J.  concurred. 

Rule  for  entering  a  nonsuit^  abso* 
lute  (6). 


the  kino  0.  KOOPS. 


1887.     7 
Jan.  17.  S 

Evidence — Proof  of  Practice  in  Insolvent 
Debtors  Court. 

On  an  indictment  for  perjury,  committed, 
in  Oft  affidavit  used  in  the  Insolvent  Debtors 
Court,  a  witness  was  called  to  prove  the 
practice  of  that  court,  which  rendered  the 
affidavit  necessary.  He  produced  a  printed 
copy  of  certain  rules,  which  he  had  received 
from  the  office  of  the  Insolvent  Debtors  Court, 
but  which  he  had  not  compared  with  the  ori" 
ginal  rules  hanging  up  in  that  court,  and  he 
had  no  actual  knowledge  of  the  practios 
independently  of  that  paper : — HM,  that 
this  was  not  sufficient  evidence  of  that  prae* 
tice. 

(5)  lB.&Ad.886. 

(6)  See  Bowler  v.  Broim,  8  Ad.&  SL  lt6. 
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This  was  an  indietnient  against  the  de- 
fendant for  peijnry,  alleged  to  have  heen 
committed  by  him  in  an  affidavit,  filed  by 
him  in  the  Insolvent  Debtors  Court  in 
London,  to  which  he  had  pleaded  not 
guilty. 

At  the  trial,  before  Lord  Denman,  C.J. 
at  the  sittings  after  Trinity  term,  1SS5,  it 
appeared  that  the  defendant,  in  1 SSS,  was 
a  prisoner  for  debt,  and  petitioned  the 
Insolvent  Debtors  Court  for  his  discharge 
in  July  1854.  The  7  Geo.  4.  c.  57.  s.  10. 
allows  any  person  in  prison  for  debt  to 
apply  for  his  discharge  at  any  time  within 
the  apace  of  fourteen  days  after  the  com- 
mencement of  his  imprisonment,  and  after- 
wards, if  the  Court  shall  think  it  reasonable 
to  permit  the  same.  It  was  alleged,  that 
that  Court  had  made  an  order  directing 
that  every  application  after  the  fourteen 
days  should  be  supported  by  an  affidavit 
of  the  prisoner,  stating  certain  matters, 
and  requiring  that  he  should  exhibit  an 
account  of  his  estate  and  effects,  to  be 
verified  by  the  affidavit.  Such  an  affida- 
vit had  been  made  by  the  defendant,  and 
the  perjury  was  assigned  upon  certain  al- 
l^ations  contained  therein.  To  prove  the 
order  and  practice  of  the  Insolvent  Debtors 
Court,  Mr.  Sturges,  an  officer  of  the  court, 
was  called,  who  stated  the  practice  of  that 
court  in  this  respect,  from  a  printed  copy 
of  the  order,  which  he  produced.  He 
said,  that  there  was  no  original  signed  by 
the  commissioners  of  which  he  was  cogni- 
sant, though  there  was  a  paper  of  the 
rules  hung  up  in  a  room  adjoining  the 
court  by  their  authority.  He  had  not 
compared  the  printed  copy,  which  he  pro- 
duced, with  that  paper,  but  he  believed 
that  die  former  was  a  correct  copy»  and 
was  a  true  statement  of  the  practice, 
though  he  only  knew  the  practice  from 
that  paper.  This  evidence  was  objected 
to,  but  was  admitted  by  his  Lordship,  and 
the  defendant  was  convicted. 

In  Michaelmas  term,  1885 — 

Humfrey  had  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  this  evidence 
was  improperly  admitted ;  or  to  arrest  the 
judgment,  on  the  ground  that  the  Court 
had  no  power  to  make  such  an  order ;  and 
that,  for  a  fiilse  description  of  property  in 
the  schedule,  which  was  the  real  charge  in 
the  present  case,  the  proper  remedy  is  an 


indictment  for  a  specific  misdemeanour, 
and  not  for  perjury, — citing  The  King  v. 
Moody  (I),  Against  this  rule  cause  was 
now  shewn  by — 

Erie  and  Moody. — The  evidence  in  this 
case  was  properly  admitted.  The  prac- 
tice of  the  Insolvent  Court  is  a  matter  of 
fact,  which  may  be  proved  by  oral  testi- 
mony, and  by  the  information  of  persona 
who  are  conversant  with  that  practice. 
The  law  of  foreign  countries  is  proved  by 
oral  evidence — Gcmer  v.  Lady  Lanesborough. 
(2),  Buchanan  v.  Rucker{S);  though,  where 
the  law  is  in  writing,  a  copy  of  that  writ- 
ing has  been  required  to  be  produced — 
Boehthinck  v.  Schneider  {4). 

[Lord  Dbmm ak,  C.J. — Though  that  be 
allowed  in  the  case  of  the  practice  of  the 
foreign  courts,  is  it  the  same  as  to  the 
practice  of  inferior  courts?] 

[CoLERiDOB,  J.  referred  to  Lacon  v.  Hig'- 
gins{5).;\ 

In  Beaurain  v.  Sir  WilUam  Sfiott  (6),. 
parol  evidence  was  given  by  witnesses  of 
the  practice  in  the  Ecclesiastical  courts. 
Then  it  cannot  be  necessary  to  call  the 
commissioners  to  prove  what  is  the  prac- 
tice of  their  court.  Such  a  doctrine  would 
be  most  inconvenient. 

[CoLERiDOB,  J. — In  Dicas  v.  Lord 
Brougham  (J)f  a  former  Chancellor  was 
called  to  prove  what  was  the  practice  of 
the  Court  of  Chancery.] 

Lord  Eldon  indeed  was  called,  but  he 
had  ceased  to  be  Chancellor  at  the  time. 
But  the  indictment  charges  that  the  facts 
stated  in  the  affidavit  were  material ;  it  is 
enough  therefore  to  shew,  that  the  defen- 
dant deposed  to  them  falsely,  and  the  prac- 
tice of  the  Court  is  immaterial. 

[Lord  Denman,  C.J. — The  statement  of 
those  facts  cannot  be  material,  unless  the 
practice  of  the  Court  requires  the  affidavit 
which  contains  them.] 

The  very  making  of  the  affidavit  by  the 
defendant  is  evidence,  that  by  the  practice 
of  the  Insolvent  Debtors  Court  such  an 
affidavit  is  required ;  and  it  is  incumbent 

(1)  5  C.  &  P.  «S;  8.  0. 1  M.  &  Rob.  138^ 
(t)  Peake'i  N.P.C-  17. 

(3)  1  Campb.  63. 

(4)  3  Esp.  58. 

(5)  3  Stark.  N.P.C.  178. 

(6)  3  Campb.  388. 

(7)  6  Car.  &  Pay,  t49. 
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upon  the  deibhdftnt  to  shew  tb^t  it  was 
Hnne^essary. 

[Lord  DeHman,  C.J. — ^Nd ;  it  lies  upon 
you  to  shew  that  it  was  required.] 

(The  argument  on  the  other  point  is 
omitted,  as  no  judgment  was  giten  upon  it.) 

Humjfrey,  m  support  of  the  rule. — ^The 
evidence  was  improperly  received.  Sturges, 
the  witness,  knew  nothing  of  the  practice 
independently  of  the  rule  which  he  pro- 
duced. He  £iiled  in  identifying  that  rule, 
and  then  he  was  asked  generally  as  to  his 
knowledge  of  the  practice.  The  paper 
which  he  poduced  he  had  not  compared 
with  the  original  copy  of  the  rules,  and 
the  original  was  not  produced. 

(Here  he  was  stopped  by  the  Court.) 

Loan  Denman,  C.J. — ^There  was  no  ju- 
risdiction which  anthorized  the  adminis- 
tering of  this  oath,  unless  the  practice  of 
the  Court  required  this  affidavit.  It  it 
said,  however,  that  it  is  not  necessary  to 
refer  to  the  practice  of  the  Court,  because 
the  general  provision  of  the  statute  implies 
it.  That  is  too  much  to  be  implied  from 
the  language  used.  Then  the  practice  of 
the  Court  was  not  properly  proved.  A 
clerk  produced  a  printed  copy  of  the  rules 
of  the  Court,  but  they  were  not  authen- 
ticated. There  ought  to  have  been  some 
tracing  of  the 'copy  to  the  original,  and  the 
witness  knew  nothing  but  from  this  docu- 
ment. Without,  therefore,  looking  at  the 
other  objection,  the  foundation  of  the  ju- 
risdiction fails. 

Williams,  J. — ^The  assumption  on  the 
part  of  the  prosecution  is  a  begging  of  the 
whole  question.  It  is  said,  that  this  was  a 
proceeding  before  a  court  having  authority 
to  administer  the  oath,  and  therefore  it 
must  be  taken  that  this  was  in  a  judicial 
proceeding.  If  t^e  act  of  parliament,  or 
the  practice  of  the  Court  had  been  shewh 
to  require  them,  it  would  have  been  so ; 
but  that  was  not  done.  The  witness  did 
not  vouch  any  knowledge  of  the  practice 
fVom  himself,  and  therefore  could  not 
prove  the  practice  independently  of  the 
rule.  That  rule,  however,  was  a  printed 
document,  which  he  could  not  authenti- 
cate. No  authority  is  shewn  for  the  affi- 
davit. 

CoLBRiDOE,  J. — The  defendant  had  pe- 
titioned the  Insolvent  Debtors  Coukrt  to  be 


discharged,  and  had  hiade  an  affidaitii  to 
support  his  Application.  It  Was  th^t^fbr^ 
incumbent  upon  the  prosecutor  to  shew 
that  that  affidavit  was  requisite.  Then  the 
question  is,,  whether  the  practice  of  tb^ 
Court  has  been  sufficiently  proved?  Nowg 
the  practice  of  the  Court  must  be  unwrit- 
ten or  written.  The  former  exists  in  the 
breast  of  the  Court,  but  may  be  proved 
by  the  evidence  of  witnesses  who  are  ac^ 
quainted  with  it.  The  witness  who  was 
called  did  not  know  it.  He  referred  ftff 
his  knowledge  to  a  printed  rule,  and  was 
unable  to  say,  whether  that  was  the  prac- 
tice or  not.  If  the  practice  of  the  Court 
be  written,  it  ought  to  be  proved  by  the 
original  document,  or  aA  examined  eopy ; 
and  that  proof  was  not  given  in  the  pre-^ 
sent  case.  Therefore,  though  an  officer 
who  knew  the  practice  of  the  Court  might 
have  proved  it,  the  witness  who  was  called 
did  not  do  so. 


] 


HATWAXD  0*  HASWELL. 


1837. 
Jan.  ft4. 

Landlord  and  Tenant — Agreement  far  a 
Lease. 

An  agreetnentf  whereby  u .  P»  Ii,  agreed 
to  grant  a  lease  «f  the  time  after  mentioned^ 
of  certain  premises  for  a  term  of  Jifty-nine 
and  a  quarter  years,  at  a  certain  rent^  pay* 
able  ^quarterly ;  and  aUo  agreed  to  erect, 
mtk  the  afmtvbation  of  the  smrpeyor  cftko 
Merchant  Tailors'  Company,  tertain  buUd* 
mgs,  on  the  ground  intmded  to  be  demised  ; 
and  whereby  C.  H,  agreed  to  aeetfft  a  lease 
when  tendered  to  her  by  the  said  C»  P.  H, 
and  erect  certain  other  buildings:  iC  being 
also  agreed  between  the  parties,  that  the 
lease  should  be  granted  by  the  said  C  P,,  /#. 
immediately  after  he  had  obtained  Ms  Uase 
of  the  same  premises,  fsttder  an  SigreemenM 
with  the  Merchant  Ttdk/rt"  Company,  and 
should  contain,  on  the  part  of  the  lessee,  Uke 
eooenants  to  those  contained  in  the  original 
lease  to  him,  and  such  other  covenants  as  eate 
usual  and  common  in  iihe  leases  i-^Hsldt 
iiO%  to  ammuit  to  a  dennse. 

Replevin.    Avowry  for  two  years*  lent 
onder  a  demise. 
Plea^-iSToa  temtit. 
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At  tteteid,  hitn4  Lofd  Denttian»  CJ^ 
it  UMflittiDgsiD  LoftdoD,iifler  Michaelinai 
Itrniy  1885,  it  appeared  that  the  plaintiff 
occapied  tba  premisea  uadar  the  following 
igreenMDt  :*-^*'  C.  P.  H,  in  eonaideration 
•f  the  agreemeota  hereinafter  mentioned^ 
mt  the  part  of  the  aaid  C.  H»  agreea  to 
grant  at  the  tiaie  hereinafter  «entioned| 
BDto  the  aaid  C.  H,  a  leaae  of  all  that 
piece,  iiCf  with  the  meaawage  or  teneaaent, 
workahopa  and  huiUing8»  except  auch  of 
them  aa  are  to  be  palled  down,  aa  ia  here-» 
■aaftpr  pnmded  for ;  :  and  alao  of  the 
dwelling-hoaaet  workahopa,  &c.  hereinafter 
agreed  to  be  erected  and  built  on  the  site 
thereof  with  their  appnrtenaacea,  &c.  aa 
the  aame  now  are,  and  have  been  ibr  many 
yeara  paat,  in  the  poaaeaaion  of  the  aaid 
C.  H,  fiir  tha  term  of  fifty*nme  yeara,  and 
#na  quarter  of  another  year,  wanting  ten 
daya,  ham  the  f  £th  of  March  last,  at  the 
rem  of  IS/.  lOa.  for  the  firat  half  year  of 
the  aaid  term,  payable  in  equal  portiona 
m  the  24th  of  June  and  the  it9th  of  Sep* 
lember  next,  and  at  die  yearly  rent  of  60A 
§or  the  remi^nder  of  the  aaid  term,  payable 
qnaraerly.  And  for  the  conaideratiom^re^ 
aaid,  the  aaidCXP.  H.  further  agreea  to  and 
withtheaaidC.H^tinthe,  theaaida  P.  H. 
ahall  and  will,  within  the  apace  of  four 
ealendar  nontha  frem  the  date  hereof,  at 
hia  own  proper  coata  and  charges,  ander 
the  inapection,  and  to  the  aatisftiction  and 
approbation  of  the  aurt eyora  £ot  the  time 
being  of  the  Merchant  Tailors'  Company, 
anct,  bnild»  or  iniah,  fit  fi>r  habitation,  in 
a  good  and  workmanlike  manner,  on  the 
before-mentioned  piece  of  ground,  a  dwell- 
ing-hieaa  and  worlEahc^,  according  to  a 
certain  apecification  and  plana  annexed. 
And  the  aaid  C.  H,  in  eonaideration  of  the 
coau  and  chargea,  &c.  agreea  that  she  shall 
and  wiii  accept  a»d  take  the  said  leaae, 
and  escoote  a  counterpart  thereof^  when 
tendered  to  her  €at  that  purpose ;  and 
also,  that  ahe  will,  within  the  like  period 
of  four  months,  erect,  build,  and  finish  on 
the  aaid  piece  of  ground,  all  such  other 
anctiona  and  bnildiiigs  in  addition  tothoae 
hsreiubefore  acreod  to  be  erected  and 
hoik  by  die  aaid  C.  P.  H,  aa  are  required 
to  be  erected  and  bailt  ander  and  by  vir* 
toe  of  certain  artidea  of  agreement,  bearing 
date  the  5th  of  October  laat,  and  made 
between  the  Merchant  Tailora'  ComfMiny 


of  the  firat  part,  the  Arehdeaeon  of  Ixm* 
don  of  the  second  part,  and  the  aaid  C.  P.  H. 
of  die  third  part,  and  in  conformity  there<* 
with ;  and  that  the  erection  to  be  so  reapec* 
tively  erected  and  built  by  the  said  C.  P.  H. 
and  C.  H,  when  finished,  shall  be  of  the 
aggregate  value  of  800/.  And  it  is  hereby 
agreed  and  declared  by  and  between  the 
parties  hereto,  that  the  lease  hereby  in<* 
tended  to  be  granted,  shall  be  granted  im« 
mediately  after  the  said  C.  P.  H.  shall  ob^ 
tain  his  lease  of  the  aaid  premises,  under 
the  before-mentioned  agreement  of  the  5th 
of  October  laat,  and  which  he  shall  obtain 
with  all  convenient  speed  at  his  own  cost 
and  chargea,  and  shall  contain  on  the  part 
of  the  leaaee,  like  covenants,  provisoes, 
and  agreements  to  those  to  be  contained 
in  the  original  leaae  of  the  aaid  premisea, 
to  be  granted  to  the  said  C.  P.  H,  aa  afore- 
aaid,  and  auch  other  covenanta  as  are  usual 
and  common  in  like  leases.  And  that  the 
said  C.  H.  shall  and  will  well  and  truly 
pay  the  rent  hereby  agreed  to  be  paid  on 
the  days  and  in  the  manner  afbreaaid,  aa 
if  the  leaae  hereby  intended  to  be  granted 
had  been  executed  and  performed,  and 
that  all  and  every  the  stipulations  to  which 
the  said  C.  P.  H.  is  subject  by  the  agree* 
ment  under  which  he  holds  the  said  pre- 
misea, except  sudi  as  he  is  bound  to  per- 
form by  virtue  or  in  pursuance  of  theae 
presenta;  also  to  indemnify  C.  P.  H.  firom 
toaa  by  reason  of  non-performance,  and 
to  pay  and  reimburse  C.  P.  H.  the  expenaes 
of  these  presents,  andof  preparing  the  agree- 
ment and  oountermrt  of  and  l^tween  the 
company  and  C.  P.  H,  and  the  lease  and 
oounterpart  to  be  executed  by  him  to  the 
aaid  C.  H,  by  virtue  of  these  preaenta." 
Then  followed  a  proviao  for  avoidii^  the 
agreement,  and  for  a  penalty  for  non-per- 
formanoe. 

His  Lordship,  being  of  opinion  that  thia 
inatrument  did  not  empower  the  defendant 
to  diatmin,  directed  a  verdict  for  the  plain- 
tiff, but  gave  the  defendant  leave  to  move 
to  enter  a  verdict  for  him  for  60i.,  the 
value  of  the  goods  taken. 

In  Hilary  term,  1636, 

God$on  obtained  a  rule  accordingly; 
against  which,  cause  was  now  ^ewn  by — 

Gurney, — ^First,  it  has  not  been  tfhewn 
that  the  plaintiff  occupied  at  all  under  this 
instrument,  and  she  had  been  in  poaaeseion 
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long  before  it  was  executed;  therefore, 
whatever  be  its  effect,  this  distress  was 
illegiH.  Secondly,  it  was  not  a  demise  of 
the  premises,  but  only  an  agreement  for  a 
lease.  Certainly,  the  mere  contemplation 
of  a  future  lease  will  not  prevent  it  from 
operating  as  a  demise  ;  but  where  there  is 
a  stipulation  that  the  future  lease  shall 
contain  usual  covenants,  it  has  been  held 
that  the  instrument  cannot  of  itself  be 
deemed  to  be  a  lease — Morgan  v.  Bissell 
(1);  still  more,  when  it  is,  as  here,  such 
covenants  as  are  usual  and  common  in  like 
leases.  In  Doe  d.  Pearson  v.  Ries(2\ 
Tindal,  C.J.  says,  that  *'  in  all  the  cases  in 
which  such  a  stipulation  has  been  held  to 
render  the  agreement  containing  it  nuga- 
tory, the  terms  of  the  future  lease  have 
been  unascertained  at  the  time  of  entering 
into  the  agreement."  The  terms  have  not 
been  ascertained  in  the  present  case. 
Again,  it  is  provided,  that  the  lease  shall 
be  granted  as  soon  as  the  defendant  shall 
have  obtained  his  lease  under  the  agree- 
ment of  the  5  th  of  October,  from  the  Mer- 
chant Tailors'  Company;  so  that  at  the 
very  time  he  had  no  power  to  grant  the 
lease.  Doe  d.  Coore  v.  Clare  (3),  and  Reg^ 
nart  v.  Porter  (4),  are  authorities  against 
construing  this  as  a  lease.  So  also  is 
Hope  v.  Booth  (5).  Pinero  v.  Judson{Qi) 
will  be  cited  on  the  other  side ;  but  there 
it  was  expressly  stipulated,  that  until  the 
future  lease  was  executed,  the  party  should 
hold  the  premises  on  the  terms  specified. 
There  is  no  such  stipulation  here.  Then 
one  part  of  the  premises  to  be  demised 
is  to  be  built  upon  by  the  lessor.  That 
is  an  objection  to  the  construing  this  to  be 
a  lease;  but  the  principal  one  is  the  incon- 
venience which  would  result  from  a  party 
being  held  to  have  granted  a  lease  of  the 
land,  to  which,  at  the  time,  he  had  no  title. 
This  is  noticed  in  Roe  d.  Jackson  v.  As* 
burner  (J). 

Godson^  in  support  of  the  rule. — First,  it 
appears  from  the  instrument  that  the  plain- 
tiff was  to  occupy  under  it  afVer  its  exe- 

(1)  STannt.65. 

(f )  8  Biog.  18t ;  8.0. 1  Law  J.  Rep.  (noi.)  C.P. 
75. 

(S)  tTenDR«p.7S9. 

(4)  7  Biog.  451 ;  ■.  c.  9  Law  J.  Rep.  C.P.  168. 

(5)  lB.&Ad.498;8.c.9UwJ.IUp.K.B.21. 

(6)  6  Bbg.  206 ;  %i  c.  8  Law  J.  Rep.  C.P.  18. 
.  (7)  5  Tenn  Rep.  163. 


cution.  Secondly,  this  instrament  was  a 
lease.  It  is  said,  that  the  covenants  and 
terms  of  the  future  lease  were  not  ascer- 
tained ;  but  it  is  provided  that  they  shall 
be  such  as  are  contained  in  the  lease  from 
the  Merchant  Tailors'  Company  to  the 
defendant ;  and,  therefore,  were  ascertain- 
able, as  in  Doe  d.  Pearson  v.  Ries^  where 
there  was  a  reference  to  a  particular  lease. 
The  rule  of  construction  laid  down  by  Lord 
Ellenborough  in  Poole  v.  Bentley\%\  is, 
that  the  intention  of  the  parties  declared 
by  the  words  of  the  instrument,  must 
govern  the  construction.  Here  there  can 
be  no  doubt  that  the  parties  intended  to 
execute  a  demise.  Pinero  v.  Judson  is 
exactly  similar  to  this  case,  and  there  the 
instrument  was  held  to  be  a  lease;  and 
Warman  v.  Faithful  {9)  is  also  in  point* 
In  Morgan  v.  Bissell  the  amount  of  the 
rent  was  not  fixed.  In  Doe  d.  Coore  v. 
Clare^  it  was  uncertain  whether  the  licence 
of  the  lord  to  the  lease  could  be  procured. 
Here,  however,  there  are  words  of  present 
demise  :  the  time  of  the  commencement  of 
the  term  is  specified;  the  possession  is  given 
up  to  the  tenant ;  the  length  of  the  tenUy 
namely,  fifly-nine  and  a  quarter  years,  the 
amount  of  the  rent,  and.  the  days  of  pay- 
ment, are  all  shewn. 

Gurney,  in  reply,  was  stopped  by  the 
Court. 

Lord  Denman,  C.J. — ^It  cannot  be  held 
that  this  is  a  lease,  where  the  party  who 
agrees  to  grant  it  had  no  power  at  the 
time  to  do  so. 

Per  Curiam — 

Judgment  for  ihe'plakUif. 


18S7         C  ^^^  ^'^^  ^'  ^^^    MATOB,  AL- 
C.        OF    BRIDOEWATEE. 

Municipal  Corporation  Act  —  Office  — 
Compensation — Mandamus. 

A  person  who  has  filled  the  (Mce  of  town 
clerk  and  clerk  of  the  peace  of  a  horough^ 
andf  as  incident  thereto^  has  acted  as  cterk 
to  the  Justices  of  such  borough^  previoui  to 

(8)  12  East,  170. 

(9)  5  B.  &  Ai.  104f ; «.  o.  3  Uw  J.  Rep.  (iv.s.) 
K.B.  114. 
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the  passing  of  5  ^  6  WW.  4.  c.  76,  (the 
Municipal  Corporation  Act^J  is  entitled  to  a 
compensation  under  section  66  of  that  statute, 
for  the  loss  of  the  fees  and  emolumenis  of  the 
latter  situation,  as  the  word  ** office**  in  that 
section  is  not  to  be  construed  in  its  strictly 
legal  sense,  but,  with  reference  to  section  87, 
in  its  general  sense,  as  eqtuvalent  to  **  situa^ 
tion  or  employment," 

A  mandamus  lies  to  compel  a  corporation 
to  put  the  corporation  seal  to  a  bond  awards 
ed  by  the  Lards  of  the  Treasury,  securing 
an  annuity  as  a  compensation  for  removing 
from  such  office. 

[For  die  report  of  the  above  case,  see 
6  Law  J.  Rep.  (m.s.)  M.C.  p.  78.] 


7.     1 
28.  / 


SPBMCER  V.  NEWTON. 


1887 
Jan. 

Arrest — Privilege  — Arbitration. 

A  plaintiff  came  from  Yorkshire  to  London, 
to  attend  a  meeting  before  an  arbitrator,  on 
the  6th  of  January.  It  took  place  on  the 
7th,  when  it  was  objected,  that  he  had  olh- 
tinned  the  Judge's  order  for  the  reference 
surreptitiously,  and  that  the  opposite  party 
would  apply  to  the  Court  to  set  it  aside;  and 
thereupon  the  arbitrator  adjourned  the  meet" 
ing  until  the  1 5th  of  February,  to  allow  the 
motion  to  be  made.  The  party  then  went  to 
his  inn  in  the  city,  and  remained  until  the  1 6th 
if  January,  not  having  means  sooner  to  return 
to  his  home,  and  waiting  to  see  if  any  motion 
were  made  in  the  court.  No  motion  having 
been  made  within  the  first  four  days  of  term, 
he  was  proceeding  to  take  his  place  on  the 
I6th,  to  return  to  Yorkshire,  when  he  was 
arrested : — Held,  that  he  was  not  privileged 
from  arrest. 

The  defendant  having  been  arrested  on 
mesne  process,  at  the  snit  of  the  plaintiff, 
and  also  detained  on  a  ca.  sa.  at  the  suit 
of  Mr.  Lane,  an  attorney,  applied  to  be 
discharged  out  of  custody,  upon  affida- 
vits which  disclosed  the  following  circum- 
stances : — He  was  the  plaintiff  in  an  ar- 
bitration which  was  pending  before  an 
arbitrator  in  London,  and  hi^  come  from 
bis  residence  in  Yorkshire  to  attend  a 
meeting  on  the  6th  of  January.  At  that 
meetiiig,  which  took  place  on  the   7th, 


Lane  attended  as  a  witness  for  the  plaintiff*, 
but  an  attorney,  whose  name  was  on  the 
record  as  the  defendant's  attorney,  appear- 
ed before  the  arbitrator,  and  protested 
against  his  proceeding  with  the  reference, 
stating,  that  the  Judge's  order,  referring 
the  cause,  had  been  surreptitiously  obtain- 
ed, and  that  a  motion  would  be  made  at 
the  beginning  of  the  ensuing  term  to  set  it 
aside.  The  arbitrator,  thereupon  adjourn- 
ed the  meeting  until  the  15th  of  February, 
to  enable  the  defendant  to  make  such  mo- 
tion in  the  course  of  Hilary  terra ;  and  Mr. 
Newton,  the  plaintiff,  having  consulted  with 
his  attorney,  resolved  to  wait  in  town  for  a 
few  days,  to  see  the  result  of  the  applica- 
tion, and  to  meet  and  answer  it.  He  was 
staying  at  an  inn  in  the  city,  and  returned 
there,  and  was  taken  ill,  and  was  in  want 
of  pecuniary  means  to  discharge  his  bill  at 
the  inn  and  to  return  to  his  residence,  until 
the  16th,  when  he  took  his  place  in  the 
mail,  and  he  was  arrested  at  the  suit  of  the 
plaintiff*,  on  his  way  from  Lincoln's  Inn  Hall 
to  the  mail  coach  office. 

The  Attorney  General  ohtaxaed  a  rule  nisi 
for  his  discharge,  on  the  ground  that  he 
was  privileged  from  arrest  at  the  time. 

From  the  affidavits,  in  opposition  to  the 
rule,  it  appeared,  that  Mr.  Newton  was  a 
student  of  Lincoln's  Inn,  and  had  kept 
his  term  by  dining  in  hall  on  the  15  th  of 
January. 

Cause  was  now  shewn  by — 

Sir  F.  Pollock  on  behalf  of  Spencer; 
and  Kelly  on  behalf  of  Lane. — It  is  true, 
that  a  witness  attending  upon  an  arbitra- 
tion is  privileged  from  arrest  while  so  at- 
tending— Spence  v.  Stuart  (1),  and  Ricketts 
V.  Gumey(2);  but  no  case  of  privilege  is 
made  out  here.  The  applicant  was  not  a 
witness  in  the  arbitration,  and  was  not 
bound  to  attend ;  the  subpoena,  which  the 
witness  must  obey,  forms  the  real  foun- 
dation for  the  privilege :  here,  there  was 
nothing  of  the  kind.  But  assinning  that, 
being  a  party,  he  was  privileged  in  at- 
tending the  arbitration,  that  privilege  only 
lasted  during  the  time  of  the  meeting:  it 
cannot  be  contended,  that  he  was  privi- 
leged during  the  period  between  the  first 
and  second   meeting.     The  utmost  limit 

(1)  S  East.  89.    See  also  Risbton  v.  Nbbett, 
1  Mo.  &  Rob.  347. 
(f )  7  Price,  69f. 
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which  the  law  affords  accordiiig  to  the  aib* 
thorities,  it  the  remainder  of  the  day  on 
which  the  party  has  heen  examined,  or  per* 
haps  the  next  day ;  and  the  law  also  gives 
a  latitude  to  the  party,  so  as  not  to  he  very 
strict  in  requiring  him  to  go  straight  home ; 
for  in  one  case,  the  Court  held  a  party 
privileged  who  stayed  to  dine  with  the  attor- 
ney at  an  inn«  Lightfoot  y.  Cameron  (3), 
and  Anonymout  (4).  In  Randall  v.  Gumey 
(5),  where  a  party  had  come  to  attend  an 
arbitration  as  a  witness,  at  a  time  unreason- 
ably early,  before  the  appointed  meeting, 
this  Court  held  that  he  was  not  privileged. 
Here,  the  time  which  the  defendant  toA 
for  his  return  was  clearly  unreasonable. 
His  illness  and  want  of  means  afford  no 
groands  of  privilege ;  for  it  is  established 
by  many  cases,  that  the  poverty  of  the  de- 
fendant is  no  reason  for  his  being  discharged 
out  of  custody.  Besides,  it  appears  that  the 
party  did  not  come  to  London  merely  to 
attend  the  arbitration ;  he  came  in  fact  to 
keep  his  term  at  the  inn  of  court,  and  did 
not  attempt  to  return  until  he  had  kept  it. 
The  Attorney  General^  in  support  of  the 
rule.  —  There  is  no  distinction  between 
Spencer  and  Lane :  if  the  arrest  cannot  be 
sustained  at  the  suit  of  the  former,  it  can- 
not at  the  suit  of  the  latter.  The  qiKstion, 
therefore,  is,  whether  the  defendant  was 
privileged  from  Spencer's  arrest.  New, 
the  law  does  not  protect  parties  and  wit- 
nesses upon  any  measurement  of  hours 
and  days,  but  they  are  privileged  until  they 
can,  by  using  reasonable  diligence,  return 
to  their  place  of  abode.  If  a  party  be  de- 
layed by  storms  or  floods,  or  inevitable 
accidents,  or  the  want  of  conveyance,  the 
protection  still  continues — Stokes  v.  WhUe 
(6).  So,  if  illness  prevent  him  from  re- 
turning, he  is  privileged  from  arrest  so 
long  as  he  is  prevented  thereby.  Here, 
the  defendant  was  prevented  by  illness, 
and  the  want  of  means  from  going  home 
before  the  time  when  he  did  attempt  to 
set  off.  In  Spencev,  Stuart^  the  privilege 
was  allowed  to  the  witness  attending  the 
arbitrator.  And  in  Rit^eHi  v.  Gumey^  the 
Court  of  Exchequer  discharged  a  witoess 

(3)  tW.  Black,  ills. 

(4)  Oilb.  SOS  ;  1.  c.  t  Stra.  906. 

(6)  1  Cr.  M.  &  R.  m^  f.  0.  9  Um  J.  Bos. 
(N.S.)  3f  I.  ' 


from  custody,  tm  the  same  facts  as  weta 
shewn  in  RandAll  y.  Gwmey^  where  die 
Court  of  King's  Bench  refused  to  interfere, 
because  they  considered,  that  the  party 
had  only  used  his  summons  to  the  arbitra- 
tion as  a  pretence.  There  is  no  such  pre- 
tence in  this  case. 

Pattesok,.  J.* — I  quite  a^ree  with  the 
observation,  Uiat  this  Court  is  not  bound 
by  the  calculation  of  hours  and  days,  but 
must  look  to  see  whether  the  par^  has  re- 
turned in  a  reasonable  time,  or  has  come 
with  a  bond  fide  intention  of  attending  «poB 
the  cause.  If  the  Court  be  satisfied  on  that 
point,  whether  he  be  a  party  or  It  witness, 
he  is  protected  from  arrest  during  audi 
time.  This  case  altogether  depends  upon 
the  notice  of  the  motion  in  the  Exchequer, 
which  had  been  given  to  the  defendant,  for 
he  would  not  have  been  justified  in  remain- 
ing in  London  during  the  period  of  the 
adjournment.  It  is  said,  that  it  was  im- 
possible for  him  to  go  back;  but  that  im- 
possibility arose  from  his  want  of  means 
alone,  and  this  Court  cannot  take  notice  of 
such  an  e^kcuse,  nor  act  upon  it.  The  ques^ 
tion  then  is,  whether,  when,  on  the  meeting 
before  the  arbitrator,  it  was  sUted,  that 
the  defendant  had  obtained  a  Judge's  order 
surreptitiously,  and  the  arbitrator  adjourn- 
ed the  meeting  to  enable  the  party  to  mov# 
the  Court  to  set  it  aside,  the  defendant 
was  entided  to  be  protected  during  the 
time  he  remained  in  London.  Now,  this 
meedng  was  on  the  6th  of  January,  and 
term  began  on  the  Ilth;  and  it  is  argued, 
that  he  was  entitled  to  wait  until  the  «m>^ 
tion  was  made.  It  was  not  necessary  that 
the  motion  should  be  made  within  the  first 
four  days  of  the  term,  and  I  do  not  know 
that  the  opposite  party  was  bound  to  select 
one  of  them ;  but  he  ought  to  have  made 
it  within  a  reasonable  time.  I^  defen- 
dant waited  and  saw  his  attorney,  and  found 
that  no  modon  would  be  made ;  and  he  then 
took' his  place  to  return.  The  question  ia, 
did  that  nodce  entitle  him  to  stay  so  long? 
There  is  no  case  like  the  present.  RicheitM 
V.  Gumey,  in  the  Exchequer,  only  amounta 
to  a  decision,  that  the  party  did  not  deviate 
from  his  course  of  journeying  to  the  place 
of  meetings  In  other  cases  it  W  bfien  hel4 

•  Lord  PsattSB,  C«l.  wtsBot.ia  QQMt 
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ikM  a  ihorl  time  nnay¥e  allowed  tor  apartjr 
before  he  staria  oa  bis  mute.  Tbe  case 
iDOflt  like  llbe  present  is  that  where  the 
party  was  waidog  for  tbe  heariag  of  hie 
cause,  though  it  was  not  in  the  papen 
There  ie  a  case  in  Cbancer|r,  where  a  suitor 
went  before  tbe  time  of  hia  examination  to 
lee  tbe  interrogatories,  and  was  held  not 
10  have  been  privileged,  because  be  went 
too  90oa^GiUt  t.  FbiHipam  (8).  There 
k  alsa  another  case  in  Chancery,  where 
there  was  an  ad|Ottrnment  of  a  case  to  a 
kter  hour  of  the  day.  Here,  no  motion 
having  actually  been  made  in  court,  the 
^aestion  b,  whether  the  defendant  was  ju8<* 
tified  in  waitmg  eight  days  to  see  whether 
any  would  be  made.  If  we  were  to  hold 
that  he  waa,  we  i^oidd  carry  the  time  far 
beyond  any  former  case.  The  rule  must  be 
discharged. 

WiLMAim,!. — I  shall  only  add  one  word, 
as  to  the  defendant's  waiting  in  London, 
upon  the  suggestion  that  the  other  purty 
irooM  svsp^d  tbe  proceedings  before  the 
arbitratar*  Everybody  is  aware  that  an 
ariatratioa  diiiers  from  other  proceedings, 
aod  that  diere  would  have  been  no  nece^ 
sity  on  die  part  of  tbe  defendant  to  shew 
canae  nutamter^  He  mi^  also  have  shewn 
cause  en  affidanrita,  and  no  meeting  on  the 
leforenee  could  have  taken  place  without 
notiee  to  bim,  wbetber  he  was  at  home 
er  in  Loodoa.  I  am  at  a  loas  to  discover 
tbe  beMifit  which  he  co«dd  derive  from 
waiting  for  the  application  to  the  Court* 
This  is  the  only  pomt  in  the  caue;  for  as  to 
hia  iUntsa,  that  is  not  made  out  on  these 
affidarvits,  soflftdently  to  enable  tbe  Ceurt 
ta  aet  i^kni  it.  It  appears  he  was  well 
eaoi^  to  aatend  Lincofai's  Inn  Hall. 

Coi.sxiDaB,  J. — I  am  quite  of  the  same 
opinion.  Tbe  illness  is  not  made  out,  and 
if  the  want  of  means  were  a  sufficient  ex- 
cuse for  the  deli^,  we  should  have  differ- 
SMt  laws  applicable  to  the  same  matoer, 
bat  depending  on  the  state  of  a  man's 


Ruk  ditckai^ged. 
(a)  t  BMk  ft  Ufi.  19;  a.  •.  a  Law  J.  Rap. 
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TBS  Knro  p.  inEin.tT-tjroir- 
THAins. 

Settlement — Renting  a  Tenement — 59 
Geo.  3.  c.  50. 

An  ttpfjper  granary  forming  an  entWe  floor 
wer  tmother  gremmry^  in  a  yard  belonging 
Ie  a  dmelUng^ouset  ^^  granaries  adjoin-^ 
mg  to  and  under  the  same  roof  with  a  stable^ 
hit  detached  from  the  dwelling' house — 
HeU  not  to  be  a  separate  and  distinct  bmid- 
mg,  within  the  59  Geo.  3.  c.  50,  though 
there  was  no  ir^emal  communieation  from 
one  granary  to  the  other,  nor  between  the 
granary  and  the  stable,  but  the  only  means 
of  access  was  by  a  moveable  ladder  from  the 
fard. 

So  also  a  granary  forming  an  entire  floor 
over  a  stable,  without  any  internal  comrnu" 
nieation  between  them,  and  the  access  being 
bp  means  of  a  moveable  ladder  from  theout- 
stde — Held,  not  to  be  a  separaie  and  dis^ 
Unct  building, 

[For  the  report  of  the  above  case,  see 
e  Law  J.  Rep.  (k.s.)  M.C.  pw  76.] 


18S7 
Jan 


tS7.    > 


THB    KiaO   a.    OCTATIVS    MA- 
SHITBm. 


NtwSEaiei.VL-K.a 


Quo  Warranto — Information  —  Duty  of 
Relator — Meaning  of  the  word  **  Inhabi- 
tants.*" 

A  party  who  seeks  to  disturb  another 
elected  to  an  office,on  the  ground  that  he  had 
not  a  majority  of  votes,  must  shew  the  quali* 
Jkation  of  the  electors,  and  that  another  can^ 
didate  had  the  majority  of  those  duly  fua^ 
k/lid,  before  the  Court  will  grant  a  quo  war- 
ranto informaikm* 

The  word  "  inhabitant"  ha§  no  legal  defi- 
nite meaning,  but  its  signifleation  varies  ac* 
cording  to  the  subject^mtUter  to  which  it  ie 
applied, 

A  rule  nisi  had  been  obtained  for  an  in- 
formation in  tbe  nature  of  a  quo  warranto^ 
againM  the  defondant,  to  know  by  what 
authority  be  claimed  to  be  Justice  of  the 
Peace  fbr  the  liberty,  lordship,  or  manor 
of  Haverii^  atte  Bower,  in  the  cowity 
of  Esseit,  upon  aflfidavits  which  scft  forth, 
that  by  a  charter  dated  Jidy  15,  5  Bdw.  #, 
whi<^  red^,  tHht  the  stftd  lordbhip:  <ft 
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manor  was  of  ancient  demesne,  and  that  all 
real  and  mixed  actions  concerning  the 
lands  there  were  immemorially  accustomed 
to  be  pleaded  in  the  court  of  the  said 
manor  before  the  steward  and  suitors  of 
the  said  court  for  the  time  being,  and  that 
having  heard  by  the  lamentable  complaints 
of  the  tenants  and  inhabitants  of  the  said 
manor,  how,  out  of  the  said  lordship  in 
other  courts  than  in  the  court  before  the 
said  steward  and  suitors,  they  were  trou- 
bled and  molested,  to  the  no  small  loss  and 
grievance  of  them  the  said  inhabitants  and 
tenants,  the  said  king  had  granted  to  the 
said  tenants  and  inhabitants,  that  they 
should  not  be  forced  or  bound  to  answer 
before  any  other  Justices,  &c.,  or  to  be 
sued  in  any  other  court  than  in  that  before 
the  steward  and  suitors.  The  charter  then 
granted  a  court  for  the  trial  of  all  abtiohs 
to  be  held  before  the  steward  and  suitors, 
and  then  continued,  *'And  his  said  Ma-, 
jesty  furthermore  of  his  more  abundant 
grace,  did  grant  unto  the  aforesaid  tenants 
and  inhabitants,  and  to  their  successors, 
that  the  steward  of  the  said  manor  for  the 
time  being,  so  long  as  he  should  continue 
in  the  said  office,  and  one  of  the  discreetest 
and  honestest  tenants  or  inhabitants  afore- 
said, to  be  from  time  to  time  chosen  by 
them,  the  tenants  and  inhabitants,  and  their 
successors,  should  be  for  his  said  Majesty, 
and  his  heirs,  Justices  of  the  Peace,  and 
keepers  of  his  peace,  to  be  kept  within  the 
said  manor  of  Havering  aforesaid."  A 
charter,  dated  March  27,  1  Mary,  con-, 
firming  this  charter  of  £d ward  4 ;  another 
of  Queen  Elizabeth,  dated  June  18,  in  the 
dOth  year  of  her  reign,  by  which  she  incor- 
porated the  tenants  and  inhabitants  of  the. 
lordship  or  manor  of  Havering  atte  Bower ; 
and,  lastly,  a  charter,  dated  April  4, 
2  James  1,  confirming  all  the  previous 
charters,  were  set  out.  The  affidavits  then 
stated,  that,  in  1818,  the  Commissioners  of 
Woods  and  Forests  sold  the  manor  to 
Hugh  Mcintosh,  Esq.,  and  that  Digby 
Neave,  who  had  been  elected  Justice  of  the 
Peace  for  the  manor  in  1 82^,  having  re-: 
signed,  a  court  of  ancient  demesne  was  held 
on  Thursday  the  11th  of  Feb.  1836,  pur- 
suant to  public  notice,  to  elect  a  Justice  of 
Pei|ce  in  his  place.  At  that  court  there 
were  two  candidates,  the  defendant,  Octa- 
vious  Maahiter,   Esq.,   an   inhabitant  of 


the  manor,  and  J.  H.  Younge,  Esq.,  alsd 
an  inhabitant  of  the  manor.  They  were 
both  nominated  and  proposed,  and,  on  a 
show  of  hands,  the  election  was  in  favour 
of  the  latter.  A  poll  was  demanded,  and 
ordered  to  take  place  on  the  15th  and  16th 
of  February.  It  took  place  accordingly. 
At  the  polling,  several  persons  claimed  to 
vote  as  inhabitants  within  the  manor;  but 
they  were  objected  to,  on  the  ground  that 
they  were  not  householders,  and  the  Court 
received  them  only  as  tenders.  When  the 
poll  closed,  the  numbers  were,  for  Mashiter 
455,  and  48  tenders :  for  Younge  341,  and 
170  tenders.  The  court  was  adjourned  to 
the  23rd,  and  then  the  tendered  votes  were 
rejected,  and  Mr.  Mashiter  was  declared 
duly  elected.  He  was  afterwards  sworn' 
in,'  and  had  since  acted  as  Justice  of  the 
Peace.  The  present  application  was  at  the 
relation  of  Mr.  Younge,  who  claimed  to 
have  been  duly  elected.  According  to  his 
affidavit,  there  was  no  instance  of  any  pre-*- 
vious  poll  having  taken  place  in  the  manor, 
but  several  entries  were  set  out,  which  re- 
corded former  elections  of  Justices  of  the 
Peace,  to  which  entries  there  were  many 
signatures  of  the  electors,  and  it  was  sworn, 
that  many  of  those  persons  had  not  been 
householders.  No  scrutiny  appeared  to 
have  taken  place  on  those  occasions. 

Sir  W.  W.  FoUett  (Barstow  was  with 
him)  now  shewed  cause.— The  question 
turns  upon  the  meaning  of  the  word  **  in- 
habitants," in  the  charter  of  Edward  4.* 
The  manor  being  of  ancient  demesne,  it  • 
may  be  contended,  from  the  nature  of  the 
privileges  granted,  that  *'  inhabitants  "  must 
be  construed  to  mean  inhabitants  being 
tenants,  as  in  Fear  on  v.  Webb{\)\  at;  at 
all  events,  **  inhabitants"  must  be  con-i 
strued  to  be  occupiers  within  the  manor. 
The  word  "  inhabitants,"  in  ancient  char- 
ters, is  never  explained  by  mere  inhabi- 
tancy. No  decision  in  the  books  gives  to' 
the  word  any  full  and  definite  meaning ; 
but  it  is  to  be  construed  always  secundum 
subjectam  nuUerianu  SirE.  Coke,  2  Inst,' 
702,  commenting  on  the  statute  of  bridges, 
says,  that  **  the  word . '  inhabitant*  is  the 
largest  word  of  the  kind ;  for  although  a 
man  be  dwelling  in  a  house  in  a'  foreign 
county,  riding,  city,  or  town  corporatei^ 

(t)  14  Yes.  13. 
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yet  if  he  hath  lands  or  tenements  in  his 
own  possession  and  manurance,  in  the 
county,  riding,  city,  or  town  corporate, 
where  the  decayed  bridge  is,  he  is  an  in- 
habitant, both  where  his  person  dwelleth, 
and  where  he  hath  lands  or  tenements  in 
his  own  possession,  within  this  statute." 
That  was  a  statute  throwing  a  pecuniary 
burden  on  the  inhabitants  of  a  county ; 
and  the  obvious  exposition  of  the  word 
there  is,  a  person  having  property  in  his 
possession  in  the  county.  But  in  The 
King  V.  Adlard  (2),  a  non-resident  oc- 
cupier was  held  not  liable  to  serve  as 
constable,  as  an  inhabitant.  In  many  old 
deeds,  a  pow^r  of  electing  the  clergy- 
man oi  the  parish  has  been  given  to 
"the  parishioners  and  inhabitants,''  as  in 
The  Attorney  General  v.  Parker  {S)\  but 
inhabitants  have  never  been  held  to  include 
any  but  occupiers,  the  lowest  class  of 
whom  wee  householders ;  and  the  limitation 
has  been  so  applied,  that  it  includes  house- 
holders only  bearing  parochial  burdens ; 
The  Attorney  General  v.  Fonter  (4).  The 
contemporaneous  exposition  of  the  word 
"  inhabitants,"  at  the  time  of  Edward  the 
Fourth's  charter,  may  be  found  in  the 
class  of  persons  by  whom  so  many  public 
officers  at  that  time  were  chosen,  namely, 
in  freeholders,  by  whom  only,  the  coroners 
of  a  county,  members  of  the  House  of 
Commons,  &c.,  were  chosen.  There  is  no 
case,  in  which  the  word  **  inhabitants"  has 
ever  been  held  to  include  more  than  oc- 
cupiers. 

[LiTTLBDALB,  J. — Suppose  the  Crown 
had  granted  a  charter  to  the  inhabitants 
of  the  parish  of  A,  who  would  be  the  par- 
ties to  take  ?] 

The  occupiers  within  the  parish.  When 
a  grant  of  that  kind  has  been  held  to  ex- 
tend to  occupiers,  it  has  often  been  re- 
stricted to  occupiers  paying  scot  and  lot. 
But  the  relator  ought  to  shew  what  the 
meaning  of  the  word  is.  Before  he  is  en- 
titled to  his  quo  warranto,  he  must  make 
oat  who  the  inhabitants  within  the  manor 
are,  and  that  he  has  a  majority  of  such 
inhabitants.  He  has  sworn  that  several 
persons  claimed  to  vote,  all  of  whom,  he 
believed,  were  inhabitants  of  the  manor, 

(f )  4  B.  &  C.  77«  ;  g.  0.  7  D.  &  R.  S40. 

(3)  3  Atk.  576 ;  «.  c.  1  Vei.  Mn.  43. 

(4)  10  V«t.  335. 


though  not  householders  therein.  Does 
the  relator  mean,  by  the  word  "  inhabi- 
'  tants,"  all  who  have  resided  in  the  manor 
for  a  year,  or  for  a  month?  or  would  he 
include  persons  who  came  into  the  manor 
the  night  before  the  election,  servants 
and  children,  for  they  are  all  inhabitants? 
So  are  beggars  within  the  manor ;  and  if 
the  relator's  claim  can  be  established,  a 
beggar  may  be  a  Justice  of  the  Peace ;  for 
no  other  qualification  is  required  from  the 
Justice  than  from  the  electors.  There 
is  in  fact  no  legal  meaning  to  the  word 
"inhabitants;"  and  whether  it  means  oc- 
cupiers within  the  manor,  resident  occu- 
piers, or  residents  only,  the  relator  ought 
to  have  shewn  himself  to  be  elected  by 
the  majority  of  one  of  such  classes,  before 
he  can  apply  to  this  Court. 

Thesiger,  contra. — No  doubt,  it  is  neces- 
sary to  shew  what  kind  of  inhabitancy  in 
this  manor  entitles  persons  to  the  benefits 
of  the  charter,  but  the  affidavits  clearly 
shew  that  the  contest  is,  whether  the  in- 
habitants need  be  householders  or  not; 
and  the  question  is,  whether  such  a  quali- 
fication attaches  to  the  term.  Only  four 
instances  have  been  recorded  of  elections 
of  Justices  of  the  Peace,  and  it  is  sworn 
that  the  court  of  ancient  demesne,  where 
the  elections  are  held  on  all  such  occa- 
sions, was  always  open  to  all  inhabitants. 
Lord  Eldon,  in  The  Attorney  General  y, 
ForsteTf  said  of  the  word  "  inhabitants," 
"  No  words  are  more  capable  of  a  larger 
or  more  limited  interpretation ;  that  is,  no 
words  are  more  capable  of  being  acted 
upon  by  usage.  And  in  The  Attorney  Ge^ 
neral  v.  Parker,  Lord  Hardwicke  said : — 
"  Inhabitants  is  a  still  larger  word  (than 
parishioners),  and  takes  in  housekeepers, 
though  not  rated  to  the  poor ;  it  takes  in 
also  persons  who  are  not  housekeepers, 
as,  for  instance,  such  who  have  gained  a 
settlement,  and  by  that  means  become  in- 
habitants;" and  he  adds,  "In  the  con- 
struction of  ancient  grants  and  deeds, 
there  is  no  better  way  of  construing  them 
than  by  usage,  and  contemporanea  expositio 
is  the  best  way  to  go  by."  The  usage 
here,  as  far  as  it  goes,  shews,  that  the  fidl 
sense  of  the  word  has  always  been  given 
to  it ;  and  the  observations  of  Lawrence, 
J.  in  Withnell  v.  Gartham  (5),  are  to  the 
(5)  6  Term  Rtp.  398. 
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sane  efTect.  It  is  submitted  here,  that 
the  residents  within  the  manor  of  Haver* 
ing  are  entitled  to  construe  it  in  the  full 
sense. 

[Coleridge,  J. — What  do  you  contend 
is  the  full  sense  to  be  given  to  the  word 
**  inhabitant"?] 

Every  in-dweller ;  every  one  who  comes 
into  the  manor  ammo  morcmdit  as  in  the 
case  of  the  borough  of  Preston  formerly, 
and  The  King  v.  Woolpit  (6). 

[LiTTLEDALE,    J. YoU    WOuld    iucludc 

then  under  the  term,  women,  children,  and 
servants.] 

That  might  not  be  wrong,  as  the  juris- 
diction given  in  the  charter  extends  over 
servants.  In  The  Attorney  General  v. 
Parker^  The  Attorney  Qeneral  v.  Forster, 
and  The  Attorney  General  y,  Newcombe(jl\ 
which  are  different  stages  of  the  Clerken- 
well  case,  a  usage  was  shewn  to  limit 
the  meaning  of  the  word,  which  the  Court 
felt  bound  to  give  ef!ect  to.  It  is  evi- 
dent that  all  the  provisions  in  the  charter 
were  not  intended  to  apply  to  tenants 
in  ancient  demesne  only,  as  they  are 
calculated  for  the  benefit  of  the  whole 
population.  Anciently,  before  the  grant 
of  courts  leet,  all  tenants  andresiants  were 
obliged  to  do  service  at  the  sherifTs  toum ; 
and  Lord  Coke  says,  2  Inst.  71,  "It  hath 
appeared  befbrCy  that  of  ancient  time  the 
sheriff^ad  two  great  courts,  viz.  the  toum 
and  the  county  court :  afterwards,  for  the 
ease  of  the  people,  and  especially  of  the 
husbandmen,  that  each  of  them  might  the 
better  follow  their  business  in  their  several 
degrees,  this  court  here  spoken  of,  vie. 
view  of  frankpledge,  or  leet,  was  by  the 
king  divided  mid  derived  from  the  tourn, 
and  granted  to  the  lords,  to  have  the  view 
of  the  tenants  and  resiants  within  their 
manors,  &c.,  so  as  the  tenants  and  resiants 
should  have  the  same  justice  that  they  had 
before  in  the  toum  done  unto  them  at 
their  own  doors,  without  any  charge  or 
loss  of  time."  So,  it  is  contended  here, 
the  court  given  by  the  charter  was  in- 
tended to  give  the  same  advantage  to  the 
tenants  and  inhabitants,  as  the  court  leet 
to  tenants  and  resiants.  It  is  said,  there 
is  no  case  in  which  the  fUll  sense  has  been 

(6)  4  Ad.  &  E!.  f05 :  i.  c.  5  Law  J.  Bep.  (ii.i?.) 
{7)  14  Ve».  1. 


given  to  the  word,  but  it  has  been  held, 
that  if  the  queen  by  her  carter  were  to 
grant  land  to  the  good  men  of  Islington, 
that  would  make  them  a  corporation.  In 
Co.  Lilt,  3, 41,  it. is  said  the  parishioners  or 
inhabitants  of  Dale  are  not  capable  to 
purchase  lands,  but  goods  they  are.  In 
Russell  V.  the  Men  of  Devon  (8),  an  action 
on  the  case  was  brought  against  the  mett 
dwelling  in  the  county  of  Devon:  and 
Lord  Coke,  4  Inst,  297,  says  expressly, 
'*  And  concerning  claims,  it  is  specially  to 
be  observed,  that  by  the  forest  law«  a  grant 
made  of  privilege  within  the  forest  to  all 
the  inhabitants,  being  freeholders  within 
the  forest,  or  such  other  commonalties  not 
incorporated,  is  good.'*  In  all  these  cases, 
these  general  words  appeared  to  be  under- 
stood, and  to  be  thought  capaUe  of  a  legal 
construction. 

Lord  Dskh ah,  C.  J.*-*-I  eonless  that  I 
was  rather  alarmed  at  some  of  the  oonae* 
quences  which,  at  first  sight,  i^fpenred  to 
be  likely  to  arise  from  making  this  role 
absolute ;  but  still  I  am  not  prepared  to 
say,  that  I  should  have  felt  myself  bound 
to  put  an  exclusive  meaning  on  the  word 
*'  inhabitants,"  or  to  say,  tluit  it  must  ne- 
cessarily mean  an  occupier.  But  it  seems 
to  me,  that  that  defect  which  early  in  the 
argument  we  pointed  out  to  Mr.  Tkesiger^ 
as  affecting  his  case,  hasjiot  been  removed* 
We  must  see,  before  we  grant  a  qm  Mir- 
ranto  against  a  man  who  primd  facie  ap- 
pears to  have  been  duly  elected,  some  good 
ground  on  whidi  it  it  clear  that  the  per- 
son who  applies  to  the  Court  has  some, 
right  to  remove  him  from  his  ofliee.  The 
applicant  has  certainly  not  satisfied  us  upon 
this  point.  What  he  says,  is,  Oxat  he  was 
duly  elected  by  a  majority  of  persons  who 
had  a  right  to  vote,  diough  they  were  not 
householders.  It  is  not  enough  fer  him 
to  say  this.  He  ought  to  shew  that  he 
has  a  majority  of  good  legal  voters.  He 
does  nothing  of  the  wrU  He  says,  the 
216  persons,  of  whom  the  majmity  voted 
for  him,  were  inhabitants  of  the  manor . 
or  hnrdship,  though  not  householderB* 
He  does  not  shew  that  as  inhabitants  sot 
being  hoaseholdera,  thej  were  entitled 
to  vote.     Now,  the  word  "inhabitants'*  is 

^8)  i  Ttrm  R«p.  66f, 
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•  ward  of  such  uncertaiii  legal  mfanfng, 
that  tke  poity  bringmg  before  as  a  clami 
Ibtnded  upon  that  word,  should  put  a  legal 
ooostrttctioB  upon  it,  and  ^lew  by  facts 
that  the  construction  he  puts  is  the  right 
one.  That  has  not  been  done  in  the  pre* 
feat  case ;  and  there  is,  therefore,  no  ques* 
tioa  brought  before  us  on  which  we  can 
properly  ad|ttdicate.  Although  Mr.  Jus- 
tice Lawrence  has  said,  in  a  case  in  which 
it  was  not  important  to  consider  the  ques- 
tion, tliat  die  woid  '*  inhabitants  "  may  re- 
eeiye  a  full  legal  meaning,  sdll,  I  think, 
thathe  did  not  intend  to  say,  and  did  not 
say,  what  that  meaning  was.  The  case  in 
which  that  learned  Judge  so  expressed 
bimsel^  is,  therefore,  not  applicable  te 
the  present*  The  other  case  referred  to, 
Runell  ▼.  tke  Men  of  D4w<m^  was  a  suit 
by  an  individual  against  the  inhabitants 
of  the  county  of  Devon,  for  an  injury 
aiisiBg  to  him  from  their  non-repair  of  a 
bridge.  Lord  Kenyon  referred  to  the 
case  in  Dyer  (9),  and  said,  "I  do  not  say, 
that  the  inhabitants  of  a  county  or  hundred 
may  not  be  incorporated  to  some  purposes; 
as,  if  the  king  were  to  grant  lands  to  Ihemt 
rendering  rent,  like  the  grant  to  the  good 
nen  of  the  town  ai  Islington.'*  That  ob- 
servation, however,  is  not  at  all  applica- 
ble to  the  present  case,  nor  is  the  case 
to  which  Lord  Kenyon  there  refers ;  for 
there  can  be  no  doubt  that  the  proposition 
snpposed  to  be  laid  down  in  that  case  by 
Lord  Chief  Justice  Bromeley,  is  good  law. 
All  these  eases  shew  only  this,  that  none 
of  the  learned  Judges  have  thought  them- 
selves called  on  to  form  or  express  any 
very  distinct  idea  of  what  the  legal  mean- 
ing of  the  word  ''inhabitants'*  is. 

LfTTLsnALS,  J. — I  have  great  di£Bculty 
in  sajring,  f^iat  meaning  can  be  given  to 
the  word  '*  inhabitants,"  so  as  to  bring  it 
within  any  strict  legdi  definition.  It  seems 
to  me  to  have  a  different  meaning  in  dif- 
ferent cases.  In  some,  it  merely  implies 
peraosal  residence,  as  in  the  inhabitants  of 
a  parish,  daaming  to  have  a  way  over  a 
fi(U  to  a  church ;  any  person  who  was  in 
the  pariah  at  dhc  time  would  have  a  right 
to  use  the  way  in  going  to  church.  Ine 
laord,  therefore,  must  be  taken  according 
to  the  sutjact-matter.    In  some  cases  it  is 

{9)  AnoDymoQS,  D^«r,  lOO,  a. 


explained  by  usage.  In  o&ers,  by  the 
construction  necessarily  to  be  put  upon 
other  parts  of  a  charter.  I  cannot  say, 
that  there  is  any  universal  legal  meaning 
of  the  term ''  inhabitants."  The  applicant  is, 
therefore,  bound  to  shew  what  description 
9£  persons  he  insists  to  be,  as  inhabitants, 
entitled  to  vote.  He  has  not  done  this, 
and  I  do  not  think  that  he  has  made  out 
any  ground  for  our  interference. 

\¥iLLiAM8,  J. — ^I  am  of  the  same  opinion. 
We  ought  not  to  put  the  applicant  in  the 
course  of  disturbing  the  defendant  in  the 
possession  of  his  office,  unless  there  is  some 
good  ground  for  believing  that  he  has  not 
been  properly  elected  to  it.  The  applicant 
ought  to  have  made  out  this  ground  to  our 
satis&ction;  and  he  might  have  done  so  in 
one  of  two  ways,  either  by  establishing  by 
authorities,  that  the  word  ^inhabitants" 
has  a  certain  definite  meaning,  or  by  shew* 
ing  facts  to  prove,  that  the  persons  who 
tendered  their  votes  for  him  were  inhabi- 
tants, within  the  usual  acceptation  of  that 
term,  and  were  entitled  as  such  to  vote  at 
this  election,  so  that  then  we  might  have 
come  to  some  conclusion  on  the  matter. 
Now,  it  seems  to  me,  that  the  word  has  no 
ascertained  legal  meaning,  and  the  facts  I 
have  referred  to, have  not  been  proved;  so 
that  we  have  no  ground  for  saying,  that 
this  person  seeking  to  impeach  the  election, 
had  a  good  majority  to  entitle  himself  to 
be  elected. 

CoLsaiDOB,  J. — It  is  quite  clear  that  the 
party  who  is  applying  for  this  rule  is  bound 
Ui  establish  a  clear  pnm4 /ode  case  of  bis 
right  to  this  ofBoe.  That  has  not  been  done 
here.  All  that  the  affidavits  state  is,  that  he 
had  for  him  a  majority  of  persons  believed 
tjo  be  inhabitants,  but  not  householders, 
and  who  were  objected  to  on  that  account. 
It  is  said,  that  in  this  application,  he  has 
made  use  of  a  term  which  is  not  restrained 
by  legal  construction,  by  the  context  of  the 
charter,  or  by  usage ;  and  which,  it  is  there- 
fore contended,  must  have  a  i^  legal 
meaning.  If  that  were  so,  the  applicant 
might  go  on  to  make  out  his  case ;  but  I 
think  that  he  has  not  made  5ut  thkt  that 
term  is  not  so  restrained.  We  must  see  in 
what  instruments  it  is  used,  in  ordet  to 
know  its  meaninff ;  for  it  means  on^  thing 
in  one  place,  and  a  different  thing  in  an- 
other.    It  has  no  distinct  legal  meaning 
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attached  to  it.  The  foundation,  therefore, 
of  this  application,  fails  altogether.  Then, 
it  is  said,  that  we  are  to  look  at  the  context 
of  this  charter ;  but  still  the  same  objection 
occurs.  It  is  said,  that  every  person  who 
comes  into  the  manor  animo  morandi^  is  an 
**  inhabitant,"  and  that  the  Court  must  so 
understand  the  term.  But  even  if  that  were 
so,  the  applicant  ought  to  go  on  and  say, 
that  he  has  a  majority  of  the  persons  in  the 
manor  animo  morandi,  desirous  of  voting 
for  him.  If  he  had  put  this  upon  his  affi- 
davit, the  other  side  would  have  had  an 
opportunity  of  answering  it ;  but  he  has 
not  done  so.  But  this  charter  is  not  clear 
upon  this  point,  as  to  that  being  the  right 
construction.  This  rule,  therefore,  cannot 
be  made  absolute  upon  the  principles  which, 
it  is  conceded,  must  govern  the  Court  in 
the  application  of  its  summary  power,  in 
cases  like  the  present. 

Rule  discharged  (10). 


1887. 
Jan.  80. 


} 


THE  KING  V»  THE  OOYERNOltS 
OF  SANDFORD. 


Election — Meaning  of  the  term  "  Inhabi" 
tants  *' — Mandamus. 

A  usage  for  the  governors  of  a  corpora^ 
tion  to  nominate  a  chaplain^  to  perform  divine 
service  in  the  vill  of  jS*.,  and  to  give  notice 
to  the  inhabitants  to  meet  at  a  fiUure  day, 
and  to  assent  or  dissent  to  the  nomination  so 
made,  is  not  inconsistent  with  a  charter  of 
Edw.  6,  granting  to  the  governors  of  the 
corporation  the  right  of  nominating  and  ap" 
pointing  una  cum  assensu  majoris  partis 
inhabitancium. 

In  1741,  a  decree  by  the  Lord  Chancellor 
declared  the  right  of  voting  to  be  in  the  tn- 
habitants  only  paying  rates  and  assessments, 
and  the  usage  since  that  decree  had  been  in 
accordance  with  it.  An  election  having  been 
made  by  such  inhabitants^  at  which  the  votes 
of  non^rated  inhabitants  were  tendered  and 
refused^  the  Court  refused  to  grant  a  man' 
damus  for  a  new  election,  as  the  parties 
applying  for  it  did  not  shew  that  the  term 
** inhabitants**  had  any  other  signification. 

A  charter  of  Edw.  6,  after  reciting  that 
as  well  for  the  increase  of  divine  worship 

(10)  SettbenextcMe. 


and  the  better  preservation  and  govemanee 
of  the  goods,  chattels,  and  hereditaments 
of  the  parish  church  of  Crediton,  in  the 
county  of  Devon,  then  being  and  thereafter 
happening  to  be,  and  for  the  instructing  of 
children,  as  also  for  other  causes,  &c.,  grant- 
ed to  the  inhabitants  of  the  said  parish,  that 
from  thenceforth  there  should  be  within 
the  same  parish,  of  the  inhabitants  of  the 
same  for  the  time  being,  twelve  govemorg 
of  the  hereditaments  and  goods  of  the 
church  of  Crediton,  of  the  which  governors 
three  should  be  always  of  the  village  or 
hamlet  of  Sandford.  The  charter  then  in- 
corporated these  governors,  and  granted  to 
them  a  perpetual  succession  and  a  common 
seal ;  and,  after  setting  forth  various  duties, 
proceeded  as  follows :  *'  Et  volumus,  ac  per 
praesentes  declaramus  et  ordinamus,  quod 
illi  tres  dictorum  duodecim  gubernatorum 
qui  ex  parte  villatae  de  Sampford  praedict& 
de  tempore  in  terapus  fuerint  und  cum  ot- 
sensu  majoris  partis  inhabitancium  ejusdem 
villatse  de  Sampford  nominabunt  et  ap- 
punctuabunt  ac  nominare  et  appunctuare 
valeant  et  possint  unuro  capellanom  ad 
divina  servicia  ac  sacramenta  et  sacramen- 
talia  ministrandum  in  capell4  de  Sampford 
praedictHpro  inhabitantibus  vi\\&te&  et  hame- 
letti  de  Sampford  prsedictae  et  per  illos  tres 
dictorum  duodecim  gubernatorum  qui  ex 
parte  villatae  et  hameletti  de  Sampford 
pr»dict4  unk  cum  assensu  pr«edict»  majoris 
partis  inhabitancium  ejusdem  villatae^  et 
hameletti  de  Sampford,  de  tempore  in 
tempus  pro  rationabili  cau84  expellatur  et 
amoveatur,  et  alius  ejus  loco  per  eos  po- 
natur." 

Upon  the  death  of  the  Rev.  Hugh  Bent, 
the  last  chaplain  of  the  village  or  hamlet 
of  Sandford,  the  three  present  governors. 
Sir  H.  P.  Davie,  Bart.,  W.  Harris,  and  E. 
Tremlett,  without  the  assent  of  the  major 
part  of  the  inhabitants  of  Sandford,  nomi- 
nated the  Rev.  Charles  Gregory  to  be  the 
chaplain  of  Sandford,  and  caused  a  notice 
to  be  fixed  on  the  door  of  Saiidford  church, 
stating  that  they  had  so  nominated  him, 
and  requiring  the  inhabitants  of  the  said 
vill  to  meet  in  the  chapel  on  Sunday,  the 
26th  of  June  inst.,  immediately  hher  the 
evening  service,  in  order  that  they,  or  the 
major  part  of  them,  who  should  be  present 
at  such  meeting,  might  assent  or  dissent  to 
such  nomination. 
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At  the  appointed  day,  one  of  the  goTer- 
nors  took  the  chair,  and  the  resident  rate- 
payers were  called  upon  by  name,  and  gave 
in  their  assent  or  dissent.  An  attorney,  on 
behalf  of  certain  inhabitants,  tendered  the 
votes  of  five  non-rated  inhabitants,  and 
also  five  non-resident  rate-payers ;  but  the 
votes  of  these  classes  were  refused.  The 
numbers  were  declared  to  be,  assents  thirty- 
nine,  dissents  thirty-two,  leaving  a  majority 
of  seven  in  favour  of  the  Rev.  Charles 
Gregory.     In  Michaelmas  term  last — 

Sir  F,  Pollock  obtained  a  rule  nisi  for  a 
mandamus  to  the  three  governors,  com- 
manding them,  with  the  assent  of  the  in- 
habitants of  the  said  vill  or  hamlet,  to 
nominate  and  appoint  a  chaplain.  Affidavits 
in  answer  to  the  rule,  were  made  by  the 
clerk  to  the  governors,  the  three  governors, 
the  vestry  clerk,  and  several  old  inhabi- 
tants, who  stated,  that  none  but  inhabitant 
rate-payers  had  ever  been  called  upon  to 
assent  or  dissent,  and  that  the  custom  and 
usage  was  always  understood  to  be  for 
the  three  governors  to  nominate,  and  for 
die  inhabitants  paying  rates  to  assent  or 
dissent.  It  appeared  by  the  charters,  that 
the  churchwardens  of  the  hamlet  of  Sand- 
ford  were  to  be  chosen  by  the  inhabitants, 
in  the  same  manner  as  the  churchwardens 
of  the  parish  of  Crediton;  and  it  was 
sworn  that  the  usage  had  been  for  none 
but  inhabitants  paying  scot  and  lot  to 
vote  for  chapelwardens.  Several  decrees 
of  the  Lord  Chancellor,  made  in  proceed- 
ings in  the  Court  of  Chancery,  from  the 
year  1750  to  1741,  in  a  suit  touching  the 
election  of  the  chaplain  of  Sand  ford,  were 
also  set  forth.  A  decree  of  the  25th  of 
July  1737,  made  on  the  rehearing  of  a 
cause,  by  Lord  Hardwicke  (1),  declared 
that  neither  of  the  candidates  for  the  office 
of  chaplain,  Blackall  or  Lang,  the  former 
of  whom  had  been  elected  by  two  of  the 
governors  and  a  minority  of  the  inhabitants, 
and  the  latter  by  one  of  the  governors  and 
a  majority  of  the  inhabitants,  were  duly 
nominated  and  appointed ;  and  ordered, 
that  the  said  three  governors  "should  pro- 
ceed to  nominate  a  chaplain,  and  thereupon 
give  notice  to  the  inhabitants,  to  meet  on 
Uie  Sunday  se'nnight  after  such  nomination, 

(1)  Id  a  tuit  of  The  Attorney  General  at  the  re- 
laCioD  of  Bremridge  and  other  Inhabitants  v.  John 
l>iTi0  and  cihtfn,  goveroort. 


to  assent  or  dissent  to  such  nomination." 
By  another  decree  of  the  20th  of  January 
1741  (2),  the  Lord  Chancellor  ordered  and 
declared,  that  no  notice  having  been  given 
to  one  of  the  governors,  the  nomination 
and  appointment  of  a  chaplain  by  the. 
other  two,  was  null  and  void ;  and  his 
Lordship  thereupon  ordered  the  gover- 
nors of  Sandford  to  proceed  to  nominate 
a  chaplain,  with  the  assent  of  the  major 
part  of  the  inhabitants,  according  to  the 
charter  and  the  decree  of  1737  ;  and  de- 
creed further,  "that  the  right  of  assenting 
or  dissenting  to  such  nomination  was  only 
in  the  inhabitants  of  the  said  hamlet,  pay- 
ing the  rates  and  assessments  for  the  poor 
and  the  chapel  within  the  said  hamlet." 
A  decree  of  the  27th  of  July  1741  (8), 
recited  that  in  pursuance  of  the  above 
decrees,  the  said  governors  did  proceed  to 
nominate  a  chaplain,  and  two  out  of  the 
three  concurred  in  nominating  William 
Barter  as  chaplain,  but  the  other  governor 
refusing  to  concur,  the  two  governors  gave 
notice  in  writing  to  the  inhabitants  to  meet 
to  assent  or  dissent  to  such  nomination  ; 
and  that  in  pursuance  of  such  notice,  "  all 
or  much  the  greatest  part  of  the  inhabitants 
within  the  said  hamlet  of  Sandford,  who 
were  payers  or  owners  or  occupiers  of 
lands  charged  to  the  rates  and  assessments 
of  Sandford,"  did  meet  and  assent  to  the 
nomination  of  Barter,  and  that  not  one  in- 
habitant present  dissented ;  and  the  de- 
cree declared,  that  the  Lord  Chancellor 
was  of  opinion,  that  Barter  was  duly  nomi- 
nated and  appointed,  and  that  he  should 
be  admitted. 

Sir  W.  W.  Follett  and  M.  Smith,  now 
shewed  cause. — The  King  v.  Mashiter  (4) 
decides  the  present  case.  No  definite 
meaning  was  there  given  by  the  parties 
applying  for  the  rule,  to  the  term  "  inha- 
bitants." Neither  is  it  given  here.  There 
is  no  suggestion  of  the  mode  in  which  the 
election  should  take  place.  It  is  necessary 
to  consider  two  points  only ;  first,  what  is 
the  best  mode  of  construing  this  charter ; 
and  secondly,  what  is  the  meaning  of  the 

(9)  In  a  tfipplemental  suit  between  Sir  J.  Chi- 
cheater,  Bart.,  Reed,  and  Tremlett,  the  Governors, 
and  The  Attorney  General 

(S)  The  AUornej  General  v.  Twelve  Governors, 
Davie  and  others,  reported  t  Atk.  t\t, 

(4)  AhU,  1«1. 
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Vtrord  *' inhabitanto."  Ajb  to  the  firat»  uaage 
ia  the  best  exposition  of  the  terms  of  an* 
ckat  charters;  and,  it  appeara  that  the 
usage  has  always  been  for  \\te  inhabitants 
only  paying  rates  to  vote  for  chapelwar- 
dens ;  for  the  three  governors  to  nominate 
a  chaplain;  and  then  for  the  rated  inhabi- 
tants to  meet  and  assent  to  or  dissent  from 
such  nomination.  This  mode  of  nomioatioii 
is  consistent  with  the  terms  of  the  charter. 
The  governors  and  the  inhabitants  are  dis- 
tinct constituent  bodies  ;  and.  the  words  of 
the  diarter  are  not  that  the  governors  and 
inhabitants  ^all  nominate  and  ap^int; 
but  that  the  governors,  together  with  the 
assent  of  the  inhabitants,  shall  do  so.  The 
proper  construction,  therefore,  is,  that  one 
body  shall  nominate,  and  with  the  assent 
of  the  other  body,  shall  appoint ;  and  the 
usage  in  conformity  with  this  has  been, 
confirmed  by  the  decree  of  the  Court  of 
Chancery.  Lord  Hardwicke  decided  that 
the  right  of  voting  was  in  the  inhabttanta 
paying  rates  and  assessments  ;  and  he  re- 
fers to  that  decision  in  The  Attorney  Gene-- 
ral  v.  Farker  (6\  and  the  same  construe- 
lion  has  been  put  o&  the  word  "inhabi- 
tants,*' in  other  cases.  Then,  The  King 
V.  AdUurd  (6)  and  other  cases  shew»  that  anr 
inhabitant,  in  eases  of  this  kind»  means  an 
c^cupier;  and  it  is  clear  that  the  word 
"  inhabitanta  "  nmst  receive  some  restric- 
tion. The  question,  as  to  the  claim  of  the 
non-resident  rate-payers,  doea  not  arise 
upon  the  present  ekction.  It  distinctly 
appears  that  only  five  of  such  persons  were 
present  at  the  election^  whose  votes  were 
refused  ;  and  Mr.  Gregory^a  majority 
beiag  seven,  those  persons,  if  they  had  all 
voted  against  him,  could  not  have  turned 
the  election ;  and  Lord  Eldon,  Chancellor^ 
said,  in  The  Attorney  General  y.  Foster  {7\ 
*'  the  mere  absence  of  persons  not  making 
any  inquiry  nor  attending  to  vote,  was  not 
an  objection  that  ought  to  destroy  the 
dection." 

Sir  F.  Felioek  and  RogerM^  contra.— The 
terms  of  the  charter  clearly  indicate  that 
the  inhabitants  are  to  have  an  equal  share 
in  the  election  with  the  governors;  and  as 
the  governors  are  to  nominate  and  appoint 
una  cum  astemu  inhabUancnanj  it  is  also 

(5)  S  Atk.  A76;  a. c  1  Vea.  4& 

(6)  7  D.&R.S40;  t.  o.  4  B.  &  C.  772. 

(7)  10  Vm.  346. 


dear,  that  there  is  to  be  a  uinty  of  persons 
and  of  thnea,  when  and  by  whom  the  no* 
mination  and  appointment  are  to  be  made, 
and  that  the  inhabitants  are  to  take  an 
equal  share  in  the  nomination  as  well  as 
in  the  appointment.  A  ueage,  therefore, 
which  gives  the  nomination  to  the  govetnora, 
and  the  mere  power  to  dissent  to  the  in- 
habitants, is  directly  contrary  to  the  words 
of  the  charter,  and  cannot  be  supported. 
But,  in  this  case,  there  is  no  old  usage,  for 
Lord  Hardwicke,  in  his  mention  of  ^ie  ease, 
in  1  Fes,  sen.  p.  43,  expressly  says,  "that 
there  was  no  proof  of  any  usage.*'  No  doubt 
the  usage  has  been  in  conformity  widi 
Lord  Hardwicke*8  advice  since  that  time  ; 
but  as  the  points  now  raised  were  not  then 
brought  before  the  Court,  any  opinion  ex-* 
pressed  by  Lord  Hardwidie  as  to  the  m«>de 
of  election,  by  the  governors  nominating  and 
the  inhabitants  assenting  or  dissenting,  ov 
as  to  the  meaning  of  "  inhabitants^"  waa 
extra-judicial.  The  question  in  the  first 
suit  was,  whether  an  election  by  a  majority 
of  governors  and  a  majority  of  the  ndiabi- 
tants  was  sufficient ;  and,  in  the  second, 
whether  a  nomination  by  two  of  the  gover- 
nmrs  only»  where  the  third  had  not  notice, 
waa  good.  It  also  appears  bow  the  usage 
has  sprung  up,  and  that  it  had  not  a  legal 
(mgin.  .^i^in,  as  the  object  of  the  grant 
was  to  provide  for  die  performance  ai 
divine  service  for  the  inhabitanta  at  large, 
it  cannot  be  contended,  that  inhabitants 
only  paying  scot  and  lot  were  to  partake 
of  this  benefit.  Besides,  the  charter  was 
granted  fifby  years  before  the  4$  Eliz.,  and 
there  is  no  inalance  in  whidi  "inhabitanta'^ 
occurring  in  a  charter  previous  to  tint 
statute,  which  originated  parochial  rates, 
has  been  limited  to  rate-payers.  The 
result  of  the  dedsiona  en  dmrters  of  tiiis 
date  and  earlier  is,  that "  inhabitant"  means 
every  independent  person  boiling  his  owh 
pot,  being  a  paterfamiliiUt  having  his  room 
or  other  lodging  to  himself,  though  not  n 
househdder.  In  Fasdkner  v.  Elgar  (8), 
the  opinion  of  the  Court  seems  to  have 
been,  that  where  there  was  a  custom  for 
the  parishioners  of  a  parish  to  dect  a 
perpetual  curate,  it  was  not  competent  for 
the  parishionera  to  limit  the  riflht  of  voting 
to  those  parishioners  only  who  had  paid 

(8)  4  B.  &  C.  449  ;  •.  c.  6  D.  Ii  R.  517. 


Digitized  by 


Google 


HILARY  TERM,  1837. 


129 


church-rates;  and  it  would  seem  from  i/r- 
nold  V.  the  Bishop  of  Bath  (9),  that  an  an- 
cient custom  for  the  parishioners,  in  vestry 
assembled,  to  elect  a  curate,  is  not  sup- 
ported by  evidence  of  a  custom  of  a  right 
to  elect  by  those  parishioners  only  who 
have  paid  church-rates.  Those  cases  pro- 
ceed upon  the  principle,  that  no  usage  can 
overcome  a  right  established  by  custom ;  d 
fortiori^  therefore,  where  the  right  is  con- 
tained in  a  charter. 

LoKD  Denmaw,  C.J. — In  this  case,  the 
Court  is  required  to  issue  a  mandamus, 
directing  the  governors  to  elect  a  chaplain 
for  the  parish  of  Sandfbrd,  on  the  ground 
that  the  election  which  has  taken  place  is 
void.  But  before  this  can  be  done,  the 
Court  must  see  clearly  that  the  election 
was  void.  One  objection  made  is,  that  the 
nomination  is  required  by  the  charter  to  be 
made  with  the  assent  of  the  inhabitants ; 
and  that  that  has  not  been  the  case  here. 
The  words  relied  upon  are,  und  cum  assensu 
maforis  partis  tnhabitandum ;  and  it  is  in* 
sisted  that  these  words  mean,  that  the  inha- 
bitants shall  act  with  the  governors  in  no- 
ninadng  as  well  as  assenting  to  the  appoint- 
ment of  the  chaplain  to  be  chosen.  1  confess 
I  am  not  of  that  opinion,  and  I  see  no 
objection  whatever  to  the  mode  which  has 
been  adopted  in  the  parish.  If  the  inhabi- 
tants do  not  assent  to  the  party  nominated 
by  the  governors,  they  must  make  a  fresh 
nomination,  and  no  election  can  take  place 
without  the  assent  of  the  parish.  The  as* 
sent  being  given,  then  the  three  governors 
do  nominate  and  appoint,  together  with  the 
assent  of  the  major  part  of  the  inhabitahts, 
in  die  very  words  of  the  charter.  As  to 
the  risht  of  voting  claimed  by  the  inhabi- 
tants, we  have  decided,  this  term  (10),  that 
the  word  *' inhabitants'*  in  a  charter  must 
receive  its  explanation  from  circumstances 
—namely,  either  from  the  context  with 
which  it  is  found,  or  from  the  usage  which 
bas  gone  along  with  it.  The  usage  here 
lias  been  to  confine  it  to  inhabitant  rate- 
payers. It  is  said,  indeed,  this  limitation 
could  not  be  in  accordance  with  the  mean- 
ing of  the  charter,  because  poor-rates  were 
not  imposed  on  parishioners  till  many  years 

(9)  IM.  £t  P.  559;  8.C.7  Uw  J.Rep.C.P.lfO. 

(10)  The  King  v.  Mashiter,  ciie«,  XtU 
New  Sbribs.  VL— K.B. 


afterwards,  by  the  43  Eliz. ;  but  I  do  not 
know  that  such  is  the  case,  or  that  compul- 
sory relief  to  the  poor  was  first  imposed 
by  that  statute,  and  I  rather  apprehend  it 
would  be  found  that  there  were  parochial 
burdens  of  this  kind  on  inhabitants  before 
that  statute  (1 1).  It  is  then  said,  that  there 
is  no  evidence  of  usage,  but  I  think  there 
clearly  is.  There  is  Lord  Hardwicke's 
express  decision  on  the  point ;  and  Lord 
Eldon  seems  to  have  concurred,  in  another 
case,  in  this  Opinion  ;^  and  I  think  it  must 
now  be  taken,  that  the  point  which  he  de- 
cided was  at  issue,  and  that  it  was  esta- 
blished to  his  satisfaction  by  facts  brought 
before  him. 

Williams,  J. — I  do  not  see  anything  in 
the  expression  "  una  cum^**  8cc.  that  at  all 
makes  it  necessary  for  the  nomination  by 
the  governors,  and  the  assent  by  the  inha- 
bitants to  go  on  pari  passu.  If  any  usage 
were  set  up,  that  the  two  bodies  should  do 
it  together,  there  might  be  some  foundation 
for  this  construction — but  the  usage  is  the 
other  way.  The  words  of  the  charter, 
therefore,  stand  alone,  and  a  nomination  by 
the  governors,  with  the  assent  given  after- 
wards by  the  inhabitants,  concur  in  making 
an  election  by  the  whole  (und  cum)  to- 
gether, completely  within  the  words  of  the 
charter. 

Rule  discharged. 


1887. 
Jan.  25. 


} 


THI  KINO  V.  THE  INHABITANTS 
OF  CLOSWORTH. 


Settlement  by  Foreign  Apprenticeship — 
Evidence. 

An  indenture  of  apprenticeship  mas  made 
in  Newfoundland,  hy  an  English  sailor,  who 
thereby  agreed  to  serve  on  board  his  master* s 
ship  : — Jffeldt  that  a  settlement  was  gained 
by  a  service  and  inhabitancy  in  England  for 
forty  days  under  that  indenture. 

Held  also,  that  the  parly  relyif^  on  the 
indenture^  was  not  bound  to  prove  that  it  was 
valid  by  the  law  of  Newfoundland. 

iFor  the  report  of  the  above  case,  see 
aw  J.  Rep.  (n.s.)  Af.C.  p.  71.] 

(11)  See  1  Black.  Com.  359 ;  6urn*8  History  of 
the  Poor  Laws,  cap.  4;  and  1  Nol.  P.L.  5. 
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lSd7.       >  TBK  KINOV.  THB  INHABIT AKT8 

Jan.  25,  }  of  rittendbm. 

Poor  Law — Settlement  by  Hiring  and 
Service--^  ^  5  WiU.  4.  c.  76. 

Apawper^  who  had  served  from  J\me  1 833 
to  Michaelmas^  under  monthly  hirings^  was 
hired  at  Michaelmas  for  a  year^  and  served 
the  whoU  period. .  The  ^  ^  5  Will.  4.  c.  76. 
was  passed  on  the  I4th  of  Augiut  1 834  :— 
Heldj  that  though  a  settlement  would  have 
been  gained  previous^  to  that  act  by  such 
service,  it  was  defeated  by  the  65th  section ; 
the  contract  for  the  yearns  hiring  not  having 
been  completed  at  the  time  of  the  passing  of 
the  act. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  77.] 


} 


1837. 
Jan.  \2. 

Act  of  Parliament' 
— Costs. 


THE  KINO  V.  GARDNER. 


'Compensation  Clauses 


A  compensation  clause  in  a  railway  actf 
enacted^  that  the  value  was  to  be  settled  by  a 
jury ;  and  that  in  case  the  jury  should  give  a 
greater  sum  than  had  been  offered  by  the 
company t  '*  all  the  costs  of  summoning  the 
jury  and  the  expenses  of  witnesses,**  should 
be  defrayed  by  the  company;  but  if  the 
jury  should  give  the  same  or  a  less  sum  than 
had  been  ofired,  one  moiety  of  the  said  costs 
and  expenses  was  to  be  defrayed  by  the  party 
to  whom  the  lands  belonged :  and  a  subse~ 
quent  clause  enacted,  that  the  party  with 
whom  the  company  should  have  any  dispute, 
should  enter  into  a  bond  to  pay  his  "  propor- 
tion of  the  costs  and  expenses  of  summoning 
and  returning  such  jury,  and  taking  such  ver* 
diet,  and  of  the  summoning  and  attendance 
of  witnesses,**  in  case  any  part  of  such  costs 
should  fall  upon  him :  Held,  that  the  words 
"  the  costs  of  taking  such  verdict,**  did  not 
mean  the  costs  of  trial;  and  that  the  fees  of 
counsel  and  the  costs  of  the  attorney  respect- 
ing  the  preparing  for  and  attendance  at  the 
trial,  could  not  be  allowed. 

The  North  Union  Railway  Company 
requiring  certain  lands  belonging  to  R.  T. 
Norreys,  Esq.,  served  him  with  notice  to 
that  effect.    Negotiations  for  the  purchase 


commenced,  but  in  consequence  of  the 
company  thinking  Mr.  Norreys'  claim  ex- 
orbitant, they  were  broken  off,  and  no 
tender  or  ofier  of  any  sum  was  made  by  the 
company.  An  inquisition  to  determine 
the  value  of  the  land  was  taken  under  the 
statute  4  Will,  4.  c  25.  (1)  before  the  de* 
fendant,  as  one  of  the  coroners  for  the 
county  of  Lancaster;  and  a  bill  of  costs  of 
Norreys*  attorney  for  conducting  the 
inquisition,  including  the  fee  of  couBsel, 
the  expenses  of  certain  surveys  that 
had  been  made,  and  the  expenses  of 
Ae  attorney  in  preparing  the  brief^ 
attending  the  inquisition,  and  negotiate 
ing  with  the  company,  amounting  to 
346/.  7^.  4d,,  was  delivered  to  the  defen- 
dant for  his  allowaBce.  He  disallowed  all 
those  items,  and  allowed  only  the  expense 
of  the  summoning  and  attendance  of  the 
jurors  and  witnesses,  and  so  much  of  the 
expense  of  the  surveys  as  was  incurred  with 
a  view  to  the  trial,  amounting  altogether  to 
63/.  5s.  A  rule  nisi  had  been  obtained 
for  a  mandamus  to  the  defendant  to  review 
his  taxation.     Against  which — 

Cowling  now  shewed  cause. — The  right 
to  costs  depends  upon  the  construction  of 
the  71st  and  72nd  sections  of  this  act  (2). 

(1)  Intituled,  *  An  Act  for  Umtiof  the  Wigia 
Rnmoh  lUilway  Company,  tnd  tbo  Prvstoo  and 
Wigan  Railway  Company.'  Section  66  enacts,  '*  ibat 
in  ca«e  differences  shall  arise  between  the  company 
and  parties  as  to  the  lands  to  be  taken,  the  value 
•ball  be  settled  by  a  jury ;  and  it  is  provided,  that 
in  all  oases  where  there  shall  be  an  inquiry,  the  pei^ 
son  claiming  compensation  shall  alwaya  be  deemed 
to  be  plaintiff,  and  entitled  to  the  same  rights  and 
privileges  as  plaintifRi  in'aotions  at  law  tie  entitled 

10." 

i  («)  SectioB  71.  enaeto*  *'That  io  every  ceae  is 
which  the  verdict  of  a  jury  shall  be  given  for  a 
greater  sum  than  shall  have  been  previously  oFered 
by  the  said  company,  for  the  purchase  of  any  lands 
to  be  used  or  taken  by  them  for  the  purpeeee  of  this 
act,  or  as  compensation  or  satiafaction  for  may  dm* 
ma^  or  loss  which  may  happen  or  arise  in  the  exa- 
cuUon  of  any  of  the  powers  hereby  granted,  cU  thg 
coits  of  sununoning  such  jury ,  and  the  eipetiMs  of  «p/f- 
keties,  shall  be  Jefrayed  by  the  said  company  ;  end 
such  costs  and  expenses  shall  be  settled  and  deler- 
Vuned  by  the  said  aheriff,  under-sheriff^,  coroner,  or 
other  person  as  aforesaid  ;  and  in  case  such  costfc 
and  expenses  shall  be  settled  and  determined  by  the 
said  sheriff,  under-sheriff,  coroner,  or  other  peraoto  ee 
afbreiaid  ;  and  in  case  such  cosu  and  expeaaea  shall 
not  be  (>aid,  to  the  psrty  entitled  to  receive  the 
ssme,  within  ten  days  after  the  same  shall  have  been 
demanded^  then  the  same  shall  and  may  be  levied 
and  recovered  by  distress  and  siJe  of  sny  goods  or 
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The  7l8t  tection  limits  the  costs  to  be  de- 
firayefl  by  the  company  to  the  costs  of  sum- 
moning the  jury»  and  the  expenses  of  wit- 
nesses, and  cannot  be  controuled  by  the 
7iSnd  section,  which  only  explains  the  words 
used  in  the  former,  and  shews,  that  the 
expenses  of  summoning  the  jury  and  wit« 

chtttelt  of  tbe  said  company,  uoder  t  warraot  to  be 
iatn^d  for  that  parpoM  by  any  Joadoe  of  tbe  Peaoe 
for  tbe  eosnty  or  place  wbere  aocb  inquiaitioo  aball 
be  beld,  not  iotereated  in  tbe  natter  in  queatiou  ; 
wbich  warrant  inch  Justice  is  bereby  autborised 
and  required  to  iasne  under  bia  band  and  seal,  on 
application  made  to  bim  liar  tbat  pnrpoae  by  any 
party  entitled  to  receive  aocb  cotta  and  ezpenaea ; 
bat,  if  tbe  rerdict  of  tbe  jury  aball  be  given  for  tbe 
aame  or  a  leaa  anm  tban  aball  bave  been  previously 
offered  by  tbe  aaid  company,  one  moiety  of  tbe  aaid 
eoata  and  expenaee  aliall  be  defrayed  by  tbe  party 
wiib  wboaa  tbe  said  company  aball  bave  aucb  con- 
troversy or  dispute*  aocl  tbe  lymainder  aball  be  de- 
frayed by  tbe  said  company ;  and  tbe  former  moiety 
of  aocb  coata  and  expenses  baving  been  ascertained 
and  aettled  in  manner  bereinbefore  mentioned,  aball 
and  may  be  deducted  out  of  the  money  adjudged  to  be 
paid  to  sacb  otber  party  as  so  much  money  advanced 
to  and  for  bis  use,  and  tbe  payment  or  tender  of  tbe 
remainder  of  tbe  money  so  adjudged  sball  be  deemed 
and  taken,  to  all  intents  and  purpoeea,  to  be  a  good 
pnyawnt  or  tender  in  aatialaction  of  tbe  wbole 
tbereof ;  Provided  aliniys,  tbat  in  caaes  in  wbicb, 
by  reason  of  abaence  in  foreign  parta,  or  from  any 
other  cause  or  disability  not  hereinbefore  provided 
for,  any  person  aball  have  been  prevented  from  treat- 
ing and  agreeing  aa  aforeaaid,  tbe  wbole  of  aueb 
cbarges  and  expenses  sball  be  borne  and  paid  hy  tbe 
said  company." 

Section  72.  enacts,  *'  Tbat  all  parties  with  whom 
tb«  said  company  aball  have  any  dispute,  aball, 
at  their  own  costs,  before  tbe  said  company 
aball  be  obliged  to  issoe  their  warrant  for  tbe  aum- 
nosing  of  such  jury,  enter  into  a  bead,  with 
two  somrient  sureties,  to  tbe  said  company,  in  a 
pevalty  of  100^,  to  prosecute  their  complaint, 
and  to  bear  and  pay  tbeir  proportion  of  the  rmti 
mnd  expenses  rf  tHmmtming  and  returning  such 
Jury,  mnd  taking  nch  verdict,  and  of  the  mmnkming 
and  attendance  of  witnefset,  in  caae  any  part  of 
•«ch  costs  and  expensea  aball  fall  npon  them  ;  or, 
M  caae  tbe  said  company  aball  have  thought 
fit  to  iaso^  mch  warrant,  without  such  bond  having 
be«o  previously  entered  into,  it  shall  be  law- 
ful for  tbe  said  company,  in  tbe  aaid  notice*  of  tbe 
tiifcs  and  place  at  which  aucb  jury  are  to  be  returned 
as  afaieseid,  to  senre  as  aforesaid,  to  give  notice  tbat 
a  bood  is  tbe  said  penalty  of  100/..  with  two  sufB* 
dmkt  soreties,  conaitioaed  to  bear  and  pay  their 
proportion  of  tbe  costa  and  expenses  aforesaid,  will 
1m  required  to  be  entered  into  by  the  said  parties  to 
tbe  said  company  before  tbe  said  inquiry  is  com- 
wume^A ;  and  tbereupon,  unless  such  bond  be  giten, 
flat  aaid  parties  so  in  dispute  with  tbe  said  company 
Shall  not  be  allowed  to  be  heard,  or  to  produce  any 
I  at,  or  to  ^ke  any  part  or  share  in  the  said 


nesses  shall  not  he  limited  to  the  summoaa 
alone,  but  shall  include  also  their  attendance 
at  the  triaL  The  words, "  the  costs  of  taking 
such  verdict,*'  cannot  mean  the  costs  of 
trial;  for  then  it  would  have  been  un^ 
necessary  to  specify  tbe  expenses  of  wit- 
nesses, which  are  implied  in  the  term 
"  costs  of  trial."  In  The  King  v.  the  Jus- 
ticei  of  the  City  of  York  (8),  the  words  used 
in  the  act  were  '*  the  costs  of  the  inquest,** 
which  were  held  to  mean  the  costs  of  trial ; 
but  those  words  are  very  different  from 
"  the  costs  of  taking  such  verdict." 
The  Court  here  called  upon — 
Colimcm,  contrd. — It  may  be  collected 
frotai  the  72nd  section,  that  the  costs  to  be 
defrayed  by  the  losing  party  are  to  be  one . 
half  of  the  total  of  the  costs  incurred ;  the 
case  is,  therefore,  very  similar  to  Tbe  Kins 
V.  the  Ju$tice$  ^  the  City  of  York :  an^ 
indeed,  **  the  costs  of  taking  the  verdict**  and 
the  '*  costs  of  the  inquest,**  are  expressions 
very  diflScidt  to  be  distinguished.  A  liberal 
construction  is  put  upon  the  language  of 
acts  of  parliament  giving  costs :  "  the  costs 
of  the  writ  purchased,**  in  the  statute  of 
Gloster  (4),  have  been  expounded  to  give 
the  whole  costs  of  the  suit.  Besides,  sec* 
tion  66  enacts,  that  in  9II  cases  where 
there  is  an  inquiry  before  a  jury,  the  per- 
son claiming  compensation  shall  have  the 
same  rights  as  a  plaintiff  in  an  action  at 
law,  and  one  of  the  rights  of  a  plaintiff  at 
law  is  to  have  full  costs  if  he  is  successful. 

Lord  DbnMan,  C.J. — I  feel  no  difficulty 
in  saying,  that  if  the  words  at  all  permitted 
the  allowance  of  counsel's  fees  and  charges 
for  the  attendance  of  attornies,  I  should  be 
inclined  to  give  effect  to  them.  But,  there 
are  no  such  words  in  the  act.  The  72nd 
section  speaks  only  of  the  proportion  of  the 
costs  and  expenses  of  the  summoning  and 
returning  of  such  jury,  and  taking  such  ver- 
dict, and  of  the  summoning  of  witnesses  in 
case  any  such  part  of  the  expenses  should 
fall  on  them.  With  much  regret,  therefore, 
I  come  to  the  conclusion,  that  this  rule 
cannot  be  made  absolute.  In  the  case  of 
The  King  v.  the  Justices  of  the  City  of  York, 
the  Court  did  not  strain  the  wordis  at  all. 
The  costs  of  the  inquisition  included  those 

(3)  1  Ad.  &  £1.  828. 

(4)  6£dw.  I.«.  i.s.t. 
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of  the  trial,  so  that  we  are  not  departing 
from  the  rule  declared  in  that  case,  when 
we  say,  that  these  costs  cannot  be  allowed. 
The  act  here  declares,  that  the  persons 
claiming  compensation  shall  be  considered 
plaintiffs,  and  shall  have  the  same  advan- 
tages as  plaintiffs :  that  enactment  only 
refers  to  the  mode  of  conducting  the  trial, 
and  not  to  the  costs,  for  the  party  claiming 
compensation  may  have  some  costs  even  in 
some  cases  where  he  does  not  succeed, 
which  is  certainly  not  the  case  of  an  ordi- 
nary plaintiff.  But,  there  is  no  provision 
here  for  giving  him  all  the  costs  now 
claimed.  It  seems  to  me,  that,  in  this  re- 
spect, the  public  are  not  protected,  as  they 
ought  to  be. 

LiTTLBDALE,  J. — I  entirely  concur  with 
my  Lord.  There  is  not  any  uniform  rule 
as  to  what  is  the  right  in  a  plaintiff  to 
recover  costs.  I  lament  that  we  must  draw 
a  distinction  between  this  case  and  one 
where  the  words  were  nearly  similar. — 
[His  Lordship  here  read  the  wOrds  in  The 
King  V.  the  Justices  of  the  City  of  York.'] — 
Nothing  is  said  here  of  notice  and  of  pre- 
cepts, but  merely  of  summoning  the  jury, 
and  of  summoning  the  witnesses.  Nor  is 
anything  said  of  the  expenses  of  the  wit* 
nesses  when  summoned,  nor  of  the  costs  of 
the  inquiry.  I  do  not  doubt  that  the  costs 
of  the  counsel's  fees,  and  of  the  attorney's 
attendance,  ought,  in  justice,  to  be  allowed, 
but  the  words  of 'the  act  do  not  sanction 
the  allowance  of  them. 

Williams,  J. — If  there  had  been  any 
generality  of  expression,  on  which  alone 
the  question  turned,  I  should  have  been 
disposed  to  allow  the  costs  as  now  con- 
tended for.  But  it  is  impossible  to  do  so, 
for  there  is  such  an  enumeration,  in  the 
71st  section,  as  leaves  no  doubt  of  what 
was  the  meaning  of  the  legislature  in  this 
particular  act  of  parliament.  The  72nd 
section  speaks  of  the  cost^  of  taking  such 
verdict,  which  at  first  sight  seems  a  very 
general  enactment ;  but  that  does  not  stand 
by  itself,  but  is  coupled  with  the  former 
section,  in  which  there  is  a  complete  ex- 
position of  what  was  the  meaning  of  the 
legislature.  There  is  no  generality  of  ex- 
pression in  this  act  on  which  we  could  rely 
with  safety  for  giving  the  costs  now  re- 
quired. 

CoLBRiDox,  J. — The  expression,  "  costs 


of  taking  such  verdict,"  is  said  to  mean  all 
the  costs  of  the  trial.  It  might,  perhaps, 
be  so,  according  to  the  ordinary  rules  of 
construction.  But,  it  does  not  bear  that 
meaning  in  this  statute,  for  there  are  other 
words  which  expressly  limit  and  define  the 
object  of  the  act,  and  do  not  leave  us  at 
liberty  to  imply  anything  from  these  general 
expressions  alone.  .  Then  we  have  been 
pressed  with  the  authority  of  The  King  v. 
the  Justices  of  the  City  of  York.  But  there 
is  a  considerable  distinction  between  the 
two  cases.  That  distinction  has  already 
been  fully  pointed  out. 

Rule  diecharged. 


1837. 
Jan.  SO. 


} 


THE  KINO  0.  THE  POOR  LAW 
COMMISSIONERS  FOR  BNG- 
LAITD  AND  WALES. 

Poor  Law  Amendment  Act,  —  4^5 
fVilL  4.  c.  76 — Election  of  Guardians. 

The  Poor  Law  Commissioners  have  no 
power  to  direct  a  parish  which  is  governed 
as  to  the  management  of  the  poor  by  a  local 
act,  and  also  by  section  2ofi  Will.  4.  c.  60, 
(Sir  John  Hohhouse's  Actj)  to  elect  guar' 
dians  of  the  poor^  under  section  $9  of  the 
Poor  Law  Amendment  Act, — (Dissentiente, 
Williams,  J.) 

[For  the  report  o£  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  41.] 


1887. 
Jan.  23. 


} 


DOE    d.  ORATREX  AND    AN- 
OTHER V.  HOMFRAY. 


Devise — Legal  Estate,  where  given  to 
TrusUes. 

A  testator  gave  certain  lands  tolas  son  in 
fee,  and  all  other  his  freehold  estates,  to  the 
use  and  intent  that  certmn  persons  should  re* 
ceive  and  take  the  rents,  issues,  and  pro/its^ 
and  pay  them  to  his  son  for  his  life,  and^ter 
his  death  he  gave  the  same  to  the  heirs  of  the 
body  of  his  said  son  : — Held,  that  the  legal 
estate  in  the  lands  so  devised  for  life  was  in 
the  trustees,  and  not  in  the  son. 

Ejectment  to  recover  a  house  and  lands 
at  Llantsaintfraed,  in  the  county  of  Brecon, 
which  came  on  for  trial  before  Patteson,  J. 
at  the  Summer   Assizes  for    Brecon,  in 
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}S85,  when  the  lessors  of  the  plaintiff 
claimed  under  the  will  of  John  Jones,  who 
died  in  1826.  The  will  was  dated  the 
SOth  of  July  1825,  and  was  as  follows : — 
^'I  give  and  devise  all  those  my 
farms,  messuages  or  tenements,  and  pre- 
mises, called  or  known  by  the  names  of, 
&&,  situate  in  the  parish  of  Langainarch, 
in  the  county  of  Brecon,  and  now  in  the 
several  occupations  of,  &c.,  unto  my  son, 
James  Jones,  to  hold  to  my  said  son, 
James  Jones,  his  heirs  and  assigns  for 
ever,  and  all  other  my  freehold  estates 
situate  in  the  several  parishes  of,  &c.,  in 
the  said  county  of  Brecon,  with  their  re- 
spective purtenances  thereunto  belonging, 
and  every  part  thereof,  to  the  use  and  m- 
tentf  that  the  Rev.  Richard  Davies,  Arch- 
deacon of  Brecon,  and  Walter  Lewis,  of 
Trevecca,  in  the  county  of  Brecon,  minister 
of  the  Grospel,  their  executors,  adminis- 
trators, or  the  executors,  administrators, 
of  the  survivor  of  them,  shall  and  may  re- 
ethe  and  take  the  rents^  issues^  and  profits 
of  the  above-mentioned  estates,  and  pay 
the  same  to  my  son^  James  Jones,  for  and 
during  the  term  of  his  natural  life ;  and 
from  and  immediately  after  his  decease, 
then  I  give  and  devise  the  same  and  every 
part  thereof,  to  the  heirs  of  the  body  of 
my  said  son,  James  Jones,  lawfully  to  be 
hegotten ;  and  in  default  of  such  issue,  then 
I  give  and  devise  the  same,  and  every  part 
therefore  to  my  daughter,  Catherine  Jones, 
and  the  heirs  of  her  body,  lawfully  to  be 
begotten;  and  in  default  of  such  heirs, 
then  I  give  and  devise  the  same,  and 
every  part  thereof,  unto  my  son,  John 
Jones,  his  heirs  and  assigns  for  ever."  The 
trostees  appointed  by  the  will  disclaimed, 
and  executed  a  deed  of  disclaimer.  A  bill 
was  filed  in  Chancery,  and  the  present  les- 
son of  the  plaintiff  were  appointed  trus- 
tees to  carry  the  trusts  of  the  will  into 
effect. 

It  was  objected  at  the  trial,  that  the  legal 
estate  was  not  in  the  trustees,  but  in  James 
Jones,  and  the  learned  Judge  was  re* 
quested  to  nonsuit,  but  his  Lordship  refused 
to  do  so,  reserving  the  point.  In  Michael- 
mas term  following — 

J.  Evans  obtained  a  rule  nm,  citing  Sil- 
tester  v.  fTtZiOfi  (1),  and  Doe  d.  Leicester  v. 

(1)  STeraRtp.  244. 


Biggs  {ft),  and  Co.  Lit.  2U0,  6,  249,  Bntl. 
note. 

-  Chilton  now  shewed  cause. — The  trus- 
tees did  take  the  legal  estate  in  this  pro- 
perty. The  rule  of  law  is  clear,  that  if  the 
trustees  are  to  suffer  the  cesttd  que  trust  to 
take  the  rents  and  profits,  the  use  is  exe- 
cuted in  him  and  he  has  the  legal  estate ; 
whereas,  if  they  are  to  take  the  rents  and 
profits,  and  merely  to  pay  them  over  to 
him,  they  have  the  legal  estate.  See  note  to 
Jeffireson  v.  Morton (S),  Garth  v.  Baldwin{^\ 
Robmson  v.  Grey  {5).  Here  the  trustees 
are  to  take  the  rents  and  profits,  and  to  pay 
them  over  to  James  Jones  for  his  life.  The 
testator  too  did  give  other  estates  at  once 
to  the  devisee,  but  here  he  has  interposed 
the  trustees.  Doe  d.  Leicester  v.  Biggs 
was  cited  on  the  other  side,  but  there,  after 
the  direction  to  the  trustees,  to  pay  the  rents 
to  the  cestui  que  trtutt  there  was  a  direc- 
tion to  permit  and  suffer  her  to  take  them, 
and  this  was  held  to  operate  as  a  revoca- 
tion of  the  prior  devise.  There  is  no  such 
provision  in  the  present  will. 

/.  Evans,  contra. — The  defendant  takes 
under  James  Jones,  the  cestui  que  trust,  and 
he  had  the  legal  estate.  It  is  said,  that  it 
was  not  in  the  trustees.  That  is  not  so. 
There  is  no  devise  here  to  them,  nor  in- 
deed to  any  one,  and,  consequently,  the 
present  case  is  not  within  the  admitted 
rule,  which  points  out  the  distinction  be- 
tween directions  to  pay  to  the  cestui  que 
trust,  and  where  they  are  to  permit  him  to 
take  the  rents.  It  has  never  been  applied 
to  a  case  where  there  has  been  no  devise 
of  the  estate  to  the  trustees.  Besides,  no 
necessity  is  shewn  for  the  trustees  to  take 
the  legal  estate. 

Lord  Denman,  C.  J. — As  Mr.  Justice 
Patteson's  attention  has  been  called  to  this 
will,  and  he  was  present  when  the  rule 
nisi  was  obtained,  we  will  consult  him. 
Cur,  adv.  vuU. 

On  this  day  the  judgment  of  the  Court 
was  delivered  by — 

Lord  Denman,  C.  J. — In  this  case,  we 
are  of  opinion,  that  the  devise  gives  the 
legal  estate  to  the  trustees.     We  do  not 

(«)  9  Tiunt  109. 

(3)  tSaund.  ]J.(/. 

(4)  t  Ves.  646. 
{b)  9  East,  1. 
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think  that  there  is  any  difference  on  ac* 
count  of  the  contingency  which  succeeds 
the  direction  to  the  trustees  to  pay  over 
the  rents  to  the  son.  Doe  d.  Leicester  v. 
Biggs  is  not  an  authority  governing  the 
present  case.  The  will  there  did  not  direct 
the  trustees  to  do  anything.  Here,  there 
is  a  direction  to  them  to  pay  the  rents,  which 
they  could  not  do  without  having  the 
power  to  receive  them.  Mr.  Justice  Pat- 
teson  was  of  this  opinion  at  the  trial. 

RuU  discharged* 


1837.       \    ATLIMO  AMD  MART  ANN,  HIS 

Jan.  24.  J  wife,  t).  whichbb. 

Trm>er — Baron  and  Feme. 

A  woman  advanced  money  on  certain  fur*- 
niture  and  stock  in  trade,  which  was  assigned 
to  her  by  a  deed,  to  which  an  inventory  was 
atmexedf  the  possession  not  being  given  up. 
It  was  provided,  that  if  the  money  and  the 
interest  due  on  it  were  repaid  on  a  certainday, 
or  earlier  upon  a  notice  in  writings  the  deed 
was  to  be  void.  Before  that  time  arrived  she 
married: — Held^  that' she  was  not  improperly 
joined  in  an  action  of  trover  to  recover  the 
inventory,  which  was  alleged  to  have  been 
converted  after  the  marriage. 

Trover.  The  declaration  alleged,  that 
by  an  indenture,  made  the  29th  of  October 
1834,  before  the  marriage  of  the  plaintiffs, 
between  one  George  JLemon  and  the  plain- 
tiff Mary  Ann,  George  Lemon  bargained 
and  sold  to  the  said  Mary  Ann,  all  his  fur- 
niture, stock  in  trade,  &c.  belonging  to  the 
Ship  Inn,  in  Tower  Street,  Chichester, 
enumerated  in  an  inventory  annexed,  as  a 
security  for  payment  of  95/.,  on  the  29th  of 
Oct.,  1837,  or  earlier,  upon  notice  in  writing 
from  the  said  Mary  Ann,  and  interest 
thereon,  payable  quarterly,  provided  that  if 
the  interest  was  duly  paid,  and  also  the  said 
sum  of  95/.,  when  due,  or  when  called  in, 
the  indenture  should  be  void :  it  was 
averred,  that  the  plaintiffs  had  not  become 
possessed  of  the  goods,  but  were  on  the 
24th  of  July  1835,  lawfully  possessed  of 
the  indenture  and  inventory,  as  of  their 
own  property,  and  casually  lost  the  in- 
ventory, and  alleged  a  conversion  after- 
wards by  the  defendant  to  the  plaintiffs '  da- 


mage. The  defendant  demurred  apecially, 
on  the  ground  that,  as  it  appeared  the  con* 
version  was  subsequent  to  the  mi^riagei 
the  action  ought  to  have  been  brought  in 
the  name  of  the  husband  alone,  and  his 
wife  ought  not  to  have  been  joined  with 
him  in  the  action. 

GalCf  in  support  of  die  demurrer. — 
The  rule  of  law,  as  to  the  right  of  the  hus- 
band and  wife  to  join  in  an  acticm  of 
trover,  is  laid  down  in  2  Sound.  47  n.  (t),  that 
when  a  conversion  takes  place  afler  mar- 
riage, the  husband  and  wife  may  join,  or 
the  husband  may  sue  alone ;  but  that  where 
it  is  alleged,  that  they  were  both  possessed 
of  the  goods,  it  cannot  be  averred  that 
they  were  afterwairds  converted  to  their 
damage.  See  also  Bac.  Abr.  'Detinue/ 
(A.)  Here,  the  goods  have  really  vested  in 
the  husbandt  for  they  had  vested  in  the  wif^ 
before  her  marriage ;  and,  therefore,  after 
that  event,  they  belonged  to  him — Co.  Litt. 
300 ;  Com.  Dig.  *  Baron  &  Feme,*  (E,  S.) 
There  was  nothing  required  to  be  done  by 
the  husband  to  vest  this  property  in  him  ) 
it  was  not  in  action  so  as  to  require  appro- 
priation by  hhn,  as  in  Wildman  v.  WUdman 
(1),  and  Nash  v.  Nash  (2).  If  the  plain- 
tiffs be  right  in  thus  joining  in  the  action, 
those  goods  would  survive  to  the  wife, 
which  can  hardly  be  contended.  The  only 
cases  where  husband  and  wife  can  join, 
are  where  the  action  is  brought  for  a  per- 
sonal injury  to  her,  or  where  the  right 
would  survive  to  her.  Then,  if  the  goods 
have  vested  in  the  husband,  and  he  ought 
to  have  sued  alone,  the  inventory  stands  in 
the  same  state,  for  it  is  only  incidental  to 
the  goods. 

Peacock,  contrk. — There  are  many  cases 
in  which  the  husband  may  sue  alone  or 
jointly  with  his  wife ;  and  this  is  one.  If 
the  goods  were  not  reduced  into  possession 
by  the  husband,  they  would  survive  to  the 
wife,  and  the  inventory  would  go  with  them 
to  her,  and  not  to  his  executors.  It  is  like 
the  case  of  a  bond  to  the  wife,  in  which  the 
husband  and  wife  must  join  in  the  action, 
and  if  the  bond  be  taken  away  during  the 
coverture,  the  right  of  action  would  survive 
to  the  wife.  The  present  declaration  shews 
the  nature  of  her  interest  in  the  inventory ; 


(I)  7  Ve«.  174. 
^t)  2  Msdd.  133. 
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there  hftd  been  a  mortgage  of  the  goods  to 
her ;  and  it  is  averred,  that  the  plaintiffs 
have  not  obtained  possession  of  the  goocls» 
consequently  the  husband  had  not  reduced 
them  into  possession ;  and  then  it  is  alleged 
that  the  inventory  has  been  lost.  In  Pur* 
dnv  ?.  JacJuon  {$\  the  Vice  Chancellor  in 
his  judgment  states,  that  a  wife's  choses  in 
action  and  personal  property  not  reduced 
into  possession  could  not  be  assigned  by 
the  husband.  Here,  there  is  an  interest 
remaining  in  the  wife,  which  will  survive 
to  her.  In  Batmore  v.  Graves  (4),  it  is  laid 
^wn,  that  where  there  is  a  bailment  of 
goodSf  and  the  conversion  is  after  the  mar* 
riage,  the  husband  may  sue  in  trover,  either 
joindy  or  alone ;  and  in  Com.  Dig,  *  Baron  & 
Feme,'  (X,)  many  cases  are  shewn  in  which 
the  husband  and  wife  may  join.  Then  the 
property  in  the  goods  passed  by  the  bill  of 
■ale,  though  there  was  no  possession  of 
them  given  up — MarUndale  v.  Booth  (5). 

Gale,  m  reply. — ^If  ihe  mortgage  deed 
partook  of  the  nature  of  the  goods,  it  ought 
not  to  have  been  alleged,  that  the  plaintiffs 
were  not  possessed  of  it. 

Loan  Dehhak,  C.J. — It  appears  to  me, 
that  this  is  one  of  the  cases  in  which  the 
hosbaad  aiid  wife  may  join  in  the  action, 
or  the  husband  may  sue  alone.  I  cannot 
say,  in  this  case,  that  the  goods  have  been 
reduced  into  possession  by  the  husband.  At 
the  time  when  the  right  to  possess  dicse 
goods  will  become  vested,  the  money  ad- 
vanced may  be  paid  off,  so  that  the  goods 
may  never  belong  to  the  plaintifls.  The 
wife's  interest,  therefore,  must  continue 
vuil  that  time  arrives,  and  would  survive 
to  her^  She  has^  therefore,  a  right  to  sne 
in  the  meantime. 

WiuLiAMs,  J.  concurred. 

CoLERiDOE,  J. — The  true  test  is,  not  to 
inquire  whether  the  husband  might  sue 
abne,  but  whether  the  wife  has  such  an  in- 
terest in  the  subject-matter  of  the  action, 
that  it  would  survive  to  her.  In  the  latter 
e?entshe  mayjpin  in  the  action.  That  would 
be  the  case  here.  During  the  payment  of  the 
mterest,  the  interest  in  the  goods  would  not 
vest  in  the  mortgagee.   It  is  not  necessary 

(3)  1  Roaii  1 ;  s.^c.  4  Law  J.  Rep.  Ch^ne.  1. 

(4)  1  Vent.  261. 

(&)  3  B.  &  Ad.  498;  t.c.  1  Law  J.  Rep.  (n.S.) 
K.B.  166. 


in  regard  to  a  husband's  Hght  to  hia  Wife^a 
persoiial  chattels,  that  she  should  reduce 
them  into  possession.  But  this  deed  con- 
templates  that,  under  certain  circumstancesi 
the  property  in  the  goods  should  noi  pass. 
Those  circumstances  might  last  during  the 
whole  of  the  coverture,  and  taight  extend 
beyond  it.  The  right,  therefore,  would 
survive,  and  the  wife  may  be  joined  in  the 
action. 

JudgmerUfor  the  plautiff$» 


1837.       \  THE  KINO  V,  THE  INHABlTAMTt 
Jan.  31.    J  OF  BEEXSWELL. 

Settlement— Renting  a  Tenement— I  Will. 
4.  c.  18. 

4fter  the  passing  of  the  1  Will.  4.  c.  18, 
a  pauper  hired  two  separate  dwelUng^hoases 
under  tlie  same  roof,  together  with  three  acres 
of  land,  €tt  an  entire  rent  ofl^La  year..  He 
oofiupud  one  houte  and  the  land,  and  under* 
let  the  other  lumse  for  4/.  a  year : — Held^ 
that  he  did  not  gain  a  settlement  bu  renting 
a  tenement^  as  he  did  not  exclusivenf  occupy 
the  whole  subject-matter  of  the  taking. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (m.s.)  M*  C.  p.  35^  nom. 
The  King  v.  BalsalL^ 


1887.     > 
Jan.  26.   > 


DOE  dem.   THEBLFALL  AKD 
AKOTHBR  1^.  SELLERS*. 


Ejectment — Insolvent  Debtor — Evidence 
— Proof  of  Assignment. 

The  assignment  from  an  insolvent  debtor, 
discharged  under  the  53  Geo.  3.  c.  102,  to 
the  provisional  assignee,  cannot  be  proved 
in  the  mode  prescribed  by  the  7  Geo.  4.  c«  57. 
s.7e. 

Ejectment  for  land  at  Uttoxeter,  in  Staf- 
fordshire, brought  by  Threlfall,  the  assignee 
of  an  insolvent  debtor.  At  the  trial, 
before  Lord  Denman,  C.J.,  at  the  Sum- 
mer Assizes  for  the  county  of  Stafford, 
in  1835,  a  certified  copy  of  the  assign- 
ment from  the  insolvent  to  the  provi- 
sional assignee  was  put  in,  under  the  seal 
of  the  Insolvent  Debtors  Court.  It  was 
objected,  that  this  was  not  sufficient  proof 
of  the  assignment,  as  the   insolvent  was 
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discharged  in  1816,  when  the  53  Geo.  3. 
c.  102.  was  in  force ;  but  his  Lordship  ad<* 
mitted  the  evidence,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit.  In  the  en- 
suing term,' — 

Maule  obtained  a  rule  accordingly ; 
against  which — 

R.  V,  Richards  and  Buihy  now  shewed 
cause. — The  evidence  in  the  present  case 
was  sufficient.  The  insolvent  was  dis- 
charged under  the  authority  of  the  53 
Geo.  3.  c.  102,  which  expired  in  1819,  and 
the  1  Geo.  4.  c.  119.  was  passed,  and  sub- 
sequently repealed  by  the  7  Geo.  4.  c.  57 ; 
and  there  is  no  doubt  that  the  evidence 
which  was  offered  would  have  been  suffi- 
cient, if  the  discharge  had  taken  place 
under  the  latter  act,  or  under  the  1  Geo.  4. 
c.  119,  according  to  Doe  dem.  Phillips  v. 
Evans  (1).  According  to  the  7  Geo.  4. 
c.  57.  s.  76,  a  copy  of  the  proceedings,  pur- 
porting to  be  signed  by  the  officer  in  whose 
custody  they  shall  be,  and  sealed  with  the 
seal  of  the  Court,  is  to  be  admitted  as 
evidence  in  all  courts.  It  is  said,  that 
that  provision  does  not  extend  to  pro- 
ceedings under  the  53  Geo.  3.  c.  102.  The 
54  Geo.  3.  c.  23.  s.  13,  indeed,  gave  power 
to  the  Court  to  appoint  a  provisional  assig- 
nee, to  whom  the  insolvent  debtor's  pro- 
perty was  to  be  assigned,  and  the  insolvent 
m  this  case  was  discharged  under  the 
powers  given  by  the  53  Ueo.  3.  c.  102. 
s.  10.  l%e  1  Geo.  4.  c.  119.  8«  36.  autho- 
rizes the  Court  appointed  under  it  to  do 
all  such  acts  and  make  such  orders  respect- 
ing insolvent  debtors  discharged,  or  the  pro- 
visional assignee  appointed  by  the  former 
Court,  as  the  latter  could  have  done  ;  and 

(1)  1  Cr.  &  M.  450;  s.  0.  2  Law  J.  Rep.  (n.s.) 
Exch.  179. 


by  section  37|  all  the  records  are  to  be  de* 
livered  over  to  the  officers  appointed  by 
the  second  statute ;  and  section  45  enacts, 
"  that  a  true  copy  of  the  proceedings,  sign- 
ed by  the  proper  officer  and  certified  by 
him  to  be  a  true  copy,  is  to  be  admitted  in 
evidence  ;*' — that  must  be  taken  to  apply 
to  proceedings  under  the  53  Geo.  3.  c.  102. 
as  well  as  those  under  the  1  Geo.  4.  c.  119. 
The  7  Geo.  4.  c.  57.  s.  89.  enacts,  that 
all  the  records,  &c.,  received  under  the 
authority  of  the  Insolvent  Debtors  Court, 
(which  was  continued  by  that  act,)  shall 
be  deemed  to  be  records  of  the  Court  so 
thereby  continued.  The  provisional  as- 
signment must,  therefore,  be  treated  as  a 
record  of  the  present  Insolvent  Debtors 
Court,  and  was  properly  proved  by  a  cer- 
tified copy  under  the  seal  of  the  Court. 

MaulCf  in  support  of  the  rule. — This 
was  an  assignment  to  a  provisional  assignee 
under  the  54  Geo.  3.  c.  23,  which  merely 
authorizes  that  assignment  to  him,  without 
making  it  a  record,  or  other  proceeding  of 
the  Court.  The  1  Geo.  4.  c.  119.  s.  4, 
however,  provides,  that  this  assignment 
shall  be  filed  of  record.  There  is,  conse- 
quently, a  distinction  between  the  present 
case  and  Doe  dem.  Phillips  v.  Evans,  Bat 
the  propriety  of  that  decision  may  be  ques- 
tioned ;  for  it  does  not  appear  to  have  been 
noticed,  that  the  76th  section  of  7  Geo.  4. 
c.  57,  by  the  use  of  the  words  "  such  pri- 
soner," relates  to  the  prisoners  dis<^ai^^ 
under  that  act. 

Lord  Dekman,  C.J. — ^We  are  all  satis- 
fied that  the  distinction  which  has  been 
pointed  out,  is  correct,  and  cannot  be  got 
over.  The  rule  for  entering  a  nonsuit 
must  be — 

AbsoluU. 


[On  the  Itst  dty  of  this  term,  Thomas  Prake,  Jun.,  Eeq.,  Bsmtter-it-Liw.  sAer  t  long  inditpofitum,  died 
tt  the  house  of  hie  father,  Mr.  Serjetnt  Peake.  in  Torriogton  Square.  In  oonaequence  of  Bfr.  Peake's 
iUnesf  4  eome  of  the  preoediog  Reports  are  supplied  by  two  of  hit  frieodi  at  the  Bar.] 
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COX  0.  PAINTER. 


1887. 

April  19. 

Amendment  at  Nisi  Prius — Date  of  Writ* 

The  record  of  Nisi  Prius  did  not  contain 
the  date  of  the  writ  .'---Held,  that  the  Judge 
was  warranted  in  supplying  the  omission 
after  the  jury  were  sworn. 

Trespass  for  breaking  and  entering  the 
pkintin*s  house,  and  expelling  him. 

Plea—Sot  fipiilty. 

At  the  trial,  before  Parke,  B.,  at  the 
last  Berkshire  Assizes,  after  the  evidence 
in  the  case  had  been  closed  on  both  sides, 
it  appeared,  that  the  Nisi  Prius  record  did 
not  contain  the  date  when  the  writ  was 
sued  out.  The  learned  Judge  said,  that 
the  proceedings  were  irregmar,  and  the 
record  defective;— 'and  the  defect  was  ma- 
terial, because  he  could  not  tell  the  jury 
how  to  estimate  the  damages.  He  allowed, 
however,  the  writ  to  be  put  in  by  the  plain- 
tiff, and  then  amended  the  record  by  inser- 
tion of  the  date,  on  payment  of  costs  by 
the  plaintiff,  saying,  he  had  done  so  once 
before  at  Liverpool ;  but  gave  the  defen- 
dant's counsel  leave  to  move  to  enter  a 
nonsuit.  The  plaintiff  having  recovered  a 
verdict, — 

Nkw  Series,  VI.— K.6. 


/•  /.  Williams  now  moved  pursuant  to 
leave.  He  contended,  that  the  record 
was  defective,  not  being  in  the  form  re- 
quired in  the  schedule  to  the  rule  Hilary 
term,  4  Will.  4.  No.  ft.  By  that  form,  the 
date  of  the  issuing  of  the  writ  is  to  be  in- 
serted in  the  record,  and  if  it  be  a  mate- 
rial omission,  as  it  certainly  was,  the  Judge 
at  Nisi  Prius  could  not  amend  it  by  sup- 
plying the  omission.  In  John  v.  Currie  (1), 
m  trespass  for  taking  mirrors  and  hand- 
kerchiefs, the  defends^t  in  his  justification 
having  omitted  to  include  the  handker- 
chiefs, Parke,  B.  said,  "he  had  no  autho- 
rity to  order  an  amendment."  The  date 
was  important,  to  shew  that  the  action  was 
not  commenced  before  the  cause  of  action 
accrued. 

[LiTTLBDALB,  J. — Why  could  not  that 
be  shewn  by  other  evidence  ?] 

It  is  submitted,  that,  now,  the  record  is 
the  only  evidence  of  that  fact. 

[LiTTLBDALB,  J. — There  is  a  proviso 
in  the  rule,  that  in  case  of  non-compliance, 
the  Court  or  a  Judge  may  give  leave  to 
amend.  The  only  doubt  I  feel,  is  from 
the  fact  of  the  jury  having  been  sworn  in 
this  case.] 

(1)  6  Car.  &  P«y.  618. 
T 
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Lord  Denman,  C.J. — If  the  learned 
Judge  was  wrong  in  amending,  yet  the 
production  of  the  writ  shewed  that  the  ac- 
tion was  commenced  in  time.  But  as  it  is 
provided,  that  a  Judge  may  give  leave  to 
amend,  and  it  is  not  said  at  what  time,  I 
do  not  see  why  he  should  not  amend  when 
he  sees  there  would  otherwise  be  a  failure 
of  justice.  The  case  cited  is  quite  differ- 
ent from  the  present.  There  was  nothing 
to  amend  by  there. 

Per  Curiam — 

Rule  refused. 


] 


CLARB  0.  MATKARD. 


18S7. 
April  20. 

Warrant}f — What  recoverable  as  special 
damage. 

Where  a  declaraitonr  on  a  breach  of  war* 
ranty  on  the  sale  of  a  horse  alleged,  by  viay 
of  special  damage,  that  the  purchaser  resold 
the  horse  at  an  advanced  price,  and  was 
aftemards  compelled  to  take  it  back  and  re^ 
turn  the  money : — Held^  that  the  plaintiff 
was  not  entitled  to  recover  the  difference  6e* 
tween  the  purchase-money,  and  the  advance 
at  which  he  sold  it,  as  it  was  not  alleged 
that  he  had  expended  any  money,  so  as  to  in^ 
crease  the  value  of  the  horse  m  the  intervaL 

Quaere — Whether  ii  could  kave  been  re^ 
covered,  \f  there  had  been  any  such  averment 
and  prorf  thereof* 

The  declaration  stated^  that  the  defen- 
dant sold  a  horse  to  the  plaintiff  for  a  cer* 
tain  price,  to  wit,  45/.,  under  a  warranty 
that  be  was  sound,  free  from  vice^  and 
quiet  in  harness;,  whereas,  it  was  not 
sound,  and  became  and  was  useless  to  the 
plaintiff;  and  that  the  plaintiff  had  naces^ 
sarily  incurred  a  great  charge  and  expense 
in  causing  the  horse  to  "be  examined,  and 
in  the  feeding,  keeping,  and  taking  care  of 
the  horse,  and  incidental  thereto ;  and  it 
was  averred,  that  the  plaintiff,  before  he 
discovered  the  unsoundness,  sold  tbe  horse 
under  a  warranty  to  one  W.  Collins,  for  &5L, 
and  was  afterwards  obliged  to  repay  that 
turn,  alid  also  three  guineas,  for  tlie  ex- 
penses of  the  said  W.  C,  in  the  examining, 
feeding,  keeping,  and  taking  care  of  the 
said  horse,  and  incidental  thereto,  and  in 
and  about   tlie    returning  of  him ;    and 


that  the  plaintiff  was  afterwards  obliged  to 
sell  the  horse,  and  the  produce  of  the  sale 
amounted  to  17/.  14«.  6(f.  And  the  plain- 
tiff, by  reason  of  the  premises,  hatn  lost 
all  the  bene6t,  profit,  and  advantage  which 
he  would  have  derived  from  reselling  the 
same. 

Plea — Payment  into  court  of  39/.  fts., 
in  satisfaction  of  the  damages. 

Replication — Damages  ultra. 

At  the  trial,  before  Lord  Denman,  C.J., 
the  plaintiff  sought  to  recover  the  amount 
of  the  feed  and  keep  of  the  horse,  of  cer- 
tain law  expenses  which  he  had  incurred 
with  his  attorney,  including  an  opinion  by 
counsel  upon  his  case,  the  expenses  of  an 
examination  and  certificate  of  a  veterinary 
surgeon,  and  the  difference  between  the 
produce  of  the  sale,  and  the  price  at  which 
he  had  sold  it  to  Mr.  Collins.  The  defen- 
dant had  paid  into  court  a  sum  to  cover 
the  expenses  of  the  keep  by  the  plaintiff 
and  by  Mr.  C,  the  difference  between  45/., 
the  original  price  of  the  horse,  and  the 
produce  of  the  sale,  and  the  expense  of 
the  service  of  a  notice  of  the  unsoundness. 
His  Lordship  held,  that  the  plaintiff  could 
not  recover  either  the  law  expenses  or  the 
veterinarv  surgeon's  certificate,  and  told 
the  jury  that  the  proper  measure  of  damages 
was  the  difference  between  the  price  which 
the  home  was  sold  for  at  the  anction,  and 
the  sum  it  would  have  been  worth  at  the 
time  when  the  plaintiff  bought  it,  supposing 
it  to  have  been  sound,  which  was  not 
proved  to  e?ccee4  45/.  Th^  jury  returned 
a  verdict  for  the  defendant ;  and  now — 

M.  D,  Hill  moved  for  a  new  trial,  on 
the  ground  of  a  misdirection* — The  plain- 
tiff was  entitled  to  recover  the  damage 
which  he  had  sustained  by  the  breach  of 
the  warranty.  He  had  sold  the  horse  for 
an  increased  price,  and  that  must  be  con- 
sidered to  have  been  the  remaneratipn  to 
him  for  the  capital  which  he  had  expended 
in  the  purchase,  and  the  expense  of  bring- 
ing him  from  the  place  where  he  waa  pur- 
chased, to  the  place  where  he  was  veaoldL 
The  plaintiff  has,  in  truth,  sustained  a  loss 
of  10/.,  through  the  breach  of  Warranty^ 
and  is  entitled  to  recover  it. 

Lord  Denman,  C.J. — The  declaration 
stated,  by  way  of  speeial  damage,  that  the 
horse  had  been  sold  to  Collins  at  an  ad- 
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vanoed  price.  If  that  had  been  ckhhed  at 
the  trkJ,  I  should  have  told  the  jur]rto 
say,  whether  the  price  given  by  Collins 
satisfied  them  that  that  was  the  value  of 
the  ho»e  when  sold  .1^  the  defendant,  ac- 
cording to  the  ea8e4>f  Ct»  V.  Walker  {l\ 
in  this  oourt.  Bitt  the  daim  wtui  given  up. 
Tkt  damage  is  now  stirtedinthis  way:  the 
niaintiflrsajfthe  is  entitled  to  this,  as  money 
laid  out  by  him,  because  he  hais  received 
diat  sum  from  Mr.  CoUms*  Certain  ex* 
penses  were  allowed:  but  6L  more  is 
BOW  daimed,  making  up  the  sum  of  10/., 
over  and  abovie  .'the  price  of  the  horse.' 
Hits  oMKle  of  claiming  the  damage  eannot 
be  allowed^  It  is,  in  eflfect,  a  daim  foi^ 
the  loss  of  the  bargain*  The  real  question 
IB  the  caose  was,  whedier  the  plamtiflrwas 
entitled  to  recover  the  costs  of  the  attor- 
ney's bill,  which  I  thought  he  was  not. 

PATTBSoKt  J. — The  question,  whether 
or  not  a  party  who  lays  out  money  on  an 
artide  whiofa  he  has  purchased.oa  a  war- 
ranty, with  the  intention  of  improving  it, 
can  recover  it  in  an  action  for  a  breach  of 
warranty,  after  he  has  sold  it,  and  been 
oUiged  to  take  it  back,  does  not  really 
arise  in  this  case.  The  declaration  onlv 
ehtms,  by  way  of  spedal  damage,  the  dif- 
ference beti^een  the  sale  to  the  plaintiff 
and  the  purchase  by  Collins.  That  alle- 
fttion«  withoiit  any  statement  that  the 
plaint^  had  laid  out  any  money  to  increase 
the  vatne,  can  only  mean  the  loss  of  the 
bargain.  It  is  admitted  that  there  was  no 
evidence  6f  there  having  been  any  money 
expended  on  the  borse.  It  seems  to  me, 
that  die  verdict  is  right.  How  far  money 
whidi  is  laid  out,  may  be  recovered,  need 
not  be  determined. 

CoLsmiDOEj  J. — ^This  verdict  ought  not 
to  be  disturbed.  I  found  myself  on  the 
drcumstanees  ofthis  case.  It  is  admitted 
that  tbe  horse  waa  worth  45i«,  when  it  was 
bought.  Certain  expenses  were  incurred, 
and  there  was  a  resale  at  an  advanoedpriee. 
It  b  not  alleged  that  that  was  inconsequence 
of  any  tnoney  laid  out  upon  it  by  the  plain- 
taflT.  He  has  recovered  for  the  costs  of 
the  keep,  and  the  loss  by  the  sde  at  the 
auction ;  so  that  the  present  cldm  is  no« 

( 1 )  Hot  jM  r6port«d,  suatrmg  for  judgmest 


thing  more  than  a  seeking  to  recover  for 
the  loss  of  the  bargain,  which,  it  is  con« 
ceded,  cannot  be  done  (2). 

Rule  rejused. 


} 


TOMLINSON  V.  OBI.L. 


1687. 

April  25. 

Statute  o/*  Fraudi — Guarantie  for  the 
Debt  of  another 4 

An  agreement  hetibeen  a  de^kndant  in  a 
Muk  m  equity^  and  the  fMnt$ff*9  eoUeUqr^ 
mth  the  consent  of  the  ptamHff,  that  the  euit 
shall  be  detetmmd^  and  the  defimdant  shall 
pay  the  costs  cf  ^e  woUeitor,  f^ho  does  noi 
vndertake  to  release  his  onm  client^  is  ah  en* 
gagetnenifor  the  debt  of  another  within  the 
29  Car.  2.  c.  8.  «.  4,  tmd  require  a  note  m 
writing. 

The  declaration  stated,  that  certain  difi 
ferences  and  disputes  had  arisen  between 
one  William  Buxton  and  Anne  his  wife^ 
ind  the  defendant,  as  executors  of  a  certain 
person  deceased;  and  a  suit  had  been 
commenced  on  behalf  of  the  said  W.  B* 
and  his  wifet  in  the  Court  of  Chancery, 
against  the  defendant,  to  compel  an  ac- 
count, and  that  thto  plaintiff  had  been  re- 
tained and  employed  as  the  attorney  and 
solicitor  for  the  said  W.  B;  and  A,  in  the 
said  suit,  and  certain  costs  aoid  charges 
had  become  due  to  the  said  piaiotifF,  in 
the  course  of  the  said  suit,  to  a  ku%e  amount, 
to  wit^  to  the  amount  of  dO/.,  and  die  said 
plaintiff  was  about  further  to  prosecute  the 
said  suit  and  proceedings  on  behalf  of  the 
said  W.  B.  and  Anne  his  wife,  for  the  re- 
covery of  the  sums  claimed  by  them,  and 
of  their  costs;  and  thereupon, in  consider- 
ation of  the  premises^  ancf  for  thd  purpose 
of  putting  an  end  to  all  differences  and 
disputes  between  the  said  W.  B.  and  Anne 
his  wife,  and  the  said  defendant,  it  was 
agreed  between  the  plaintiff  and  the  de- 
fendant, with  the  consent  of  the  said  W.  B. 
and  A,  that  all  further  proceedings  in  the 
said  suit  should  be  stayed  and  disconti- 
nued, and  that  the  defendant  should  pay 
to  the  plaintiff  the  costs  and  charges 
whith  had  become  due  to  him  as  such  at- 


(t)  S<*e  Walk«r  v.  Moom,  10  a  &  C.  416 ;  a.  c. 
8  Uw  J.  Rep.  K.B.  159. 
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torney  and  solicitor.  The  declaration  then 
alleged  a  promise,  in  the  terms  of  this 
agreement,  to  pay  the  plaintiflTs  costs,  and 
stated  that  the  suit  had  long  since  been 
determined.  Breach,  non-payment  of  the 
said  sum  of  30/.,  or  of  any  part  of  it. 

Plea — That  the  defendant's  undertaking 
was  a  special  promise  to  answer  for  the 
debt  of  another;  and  there  was  no  memo- 
randum in  writing,  as  required  by  the  Sta- 
tute of  Frauds.     Demurrer  thereto. 

Kelly  f  in  support  of  the  demurrer. — This 
is  not  a  case  to  which  the  Statute  of  Frauds 
applies.  The  suit,  which  had  been  com- 
menced against  the  defendant  was  deter- 
mined on  an  undertaking  and  promise  by 
him  to  pay  the  plaintiflTs  costs.  He  thereby 
incurred  a  direct  liability,  and  did  not  be- 
come merely  a  surety  for  the  debt  of  an- 
other. There  was  also  a  sufficient  consi- 
deration for  his  promise,  since  the  suit  was 
put  an  end  to,  which  determination  of  the 
suit  was  a  sufficient  consideration  for  the 
defendant's  promise  to  pay  the  costs. 
Tliat  is  a  new  consideration,  and  the  real 
foundation  for  the  defendant's  promise— 
WUlktmB  V,  Leper  ( 1 ). 

[Lord  Dknman,  C J.— What  right  has 
the  present  plaintiff*  given  up  ?] 

He  has  lost  the  security  of  the  suit  it- 
self. If  there  had  been  a  decree  for  the 
plaintiffs,  he  would  have  had  a  lien  thereon 
for  his  costs. 

[CoLBRiDOs,  J. — ^Here  Mr.  and  Mrs. 
Buxton  still  continue  liable  to  the  plaintiff* 
for  their  costs,  and  it  must  be  taken  that 
they  have  not  been  released.  In  the  case 
cited,  it  was  said  that  the  goods  were  the 
security,  and  the  lien  was  given  up.] 

The  suit  is  the  plaintiffT's  debtor;  he 
looks  to  that  for  payment  of  his  costs ;  and 
when  that  suit  was  ended,  he  lost  his  secu- 
rity.— He  referred  to  LiUey  v.  Hayi  (2), 
and  Bampton  v.  PauUn  (S). 

Plattf  contrli. — This  was  not  a  direct 

Sromise  by  the  defendant.  Mr.  and  Mrs. 
i,  the  original  debtors,  were  not  released, 
but  still  continue  liable  to  the  plaintiff^ 
That  being  the  case,  the  defendant  is  only 
a  surety  for  their  debt.     It  cannot  be 

(1)  S  Borr.  1886;  t.  c.  S  Wilt.  .108.  See  ■!«> 
TbomM  V.  Williami,  10  B.  &  C.  664;  a.  o.  8  Law 
J.  ll^p.K.B.  314. 

<X)  1  N.  &  P.  26 ;  1.  c.  ante,  p.  5. 

(5)  4  Biog.  364  ;  •.  c.  6  Uw  J.  Rep.  C.F.  168. 


put  higher  than  a  promise  to  pay  in  consi- 
deration of  forbearance. — (Here  he  was 
stopped.) 

Lord  Dbnman,  C.J. — I  think  it  very 
doubtful  whether  there  was  any  considera- 
tion at  all  for  this  promise,  for  I  cannot 
see  what  was  given  up  by  the  plaintiifl 
His  clients  in  the  Chancery  suit  nre  still 
liable  to  him,  and  the  defendant  is  not  in 
any  better  situation,  in  consequence  of  his 
promise.  If  there  be  a  consideration,  it 
can  only  be  the  undertaking  to  pay  the 
debt  of  another.  Now,  it  appe»rs  that 
there  was  an  unliquidated  debt  due  from 
the  defendant;  a  suit  in  Chancery  had  been 
brought,  and  the  event  of  that  suit  was 
uncertain.  It  is  given  up,  upon  the  defen- 
dant agreeing  to  pay  the  costs  due  to  the 
solicitor,  who  had  been  employed  on  the 
other  side.  That,  in  fact,  was  a  debt  owed 
bv  the  plaintiffs  in  the  suit,  to  the  present 
plaintiff',  which  the  defendant  took  upon 
himself,  and  the  agreement,  not  being  in 
writing,  is  invalid. 

LiTTLEDALB,  J. — The  cRse  appears  to 
tae  to  be  this.  The  plaintiffs  in  equity, 
having  some  claim  against  the  defendant, 
commenced  a  suit  against  him.  The  par- 
ties then  agree  to  put  an  end  to  it,  the  de- 
fendant paying  the  costs  of  the  plaintiffs. 
The  determination  of  the  suit  would  be  a 
sufficient  consideration  for  the  defendant's 
promise  to  pay  these  costs.  However, 
the  attorney  is  anxious  to  have  the  costs 
secured  to  him ;  and  it  not  making  much 
difference,  whether  the  defendant  paid 
them  to  the  plaintiffs  in  the  equity  suit,  or 
to  their  attorney,  he  promised  to  pay  them 
to  him.  Therefore,- the  attorney  is,  in 
some  respects,  a  party  to  the  agreement, 
and  identified  with  the  plaintiffs  in  equity. 
Nevertheless,  it  does  appear  to  me,  that 
this  was  the  debt  of  a  third  person  within 
the  Statute  of  Frauds.  The  plaintiff*  had 
a  claim  on  Buxton  for  the  costs.  They 
had  been  incurred  for  him,  and  the  defen- 
dant undertook  to  pay  them.  This  is  not 
quite  a  common  case.  Generally,  the  de- 
fendant who  is  sued,  is  an  entire  stranger 
to  both  parties.  Here,  the  attorney  was  a 
party  to  the  arrangement.  Still  it  was  a 
debt  due  from  Buxton  to  him. 

Patteson,  J. — The  question  here  arises 
on  the  Statute  of  Frauds,  whether  the  de- 
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fendant's  undertaking  to  pay  the  plaintiffs* 
costs  ought  to  have  been  in  writing.  Now, 
it  is  clear  it  was  the  debt  of  another  person, 
because  the  plaintiff*  would  have  had  no 
right  to  sue  the  defendant  in  the  Chancery 
suit  for  his  costs.  If  the  decree  had  been 
for  the  plaintiff*'s  clients,  and  they  had  been 
eodtled  to  receive  any  money  under  it,  he 
would  have  deducted  his  costs  as  a  debt 
dne  firom  them  to  him ;  and  there  is  no- 
thing alleged,  whidi  shews  that  that  debt 
is  not  still  due  from  his  own  clients,  or 
tliat  he  has  given  them  up,  and  taken  the 
defendant  for  his  paymaster.  It  is  said, 
however,  that  this  is  a  direct  liability,  be- 
cause  a  new  consideration  has  intervened. 
It  does  not,  however,  appear  to  me,  that 
there  has  been  any  such  new  consideration 
as  would  take  it  out  of  the  statute.  That 
occurs  in  cases  where  some  benefit  is  ac- 
quired by  a  party  independentlv  of  the 
original  act,  or  where  there  is  a  relinquish- 
ment of  some  advantage  by  the  party  to 
whom  the  promise  is  made.  Her^,  no  new 
consideration  is  created,  as  in  Goodman  v. 
Chawe  (4),  where  the  debt  was  satisfied  by 
the  discharge  of  the  debtor  by  the  plain- 
dflTs  consent ;  and  the  Court  held  that  case 
not  to  be  within  the  statute,  because,  under 
the  circumstances,  it  appeared  that  the 
debt  was  gone.  It  cannot  be  said  that  a 
party  undertakes  to  answer  for  the  debt  of 
another,  when  the  debt  itself  is  extin- 
guished. 

CoLERiDOE,  J. — It  is  unnecessary  to  say 
whether  the  eonsideration  would  have  been 
sufficient,  supposing  there  had  been  a  note 
in  writing.  The  question  is,  whether  this 
was  an  undertaking  for  the  debt  of  another 
within  the  statute.  It  is  argued,  that  the 
debt  is  not  due  from  any  other  person  than 
the  defendant.  But  when  the  declaration 
is  looked  at,  it  will  appear  that  that  argu- 
ment cannot  be  sustained.  It  states  a  re- 
tainer of  the  plaintiff*  by  Buxton  and  wife ; 
a  debt  is  therefore  due  from  them,  and  it 
is  not  shewn  .to  have  been  discharged.  As 
it  appears  to  be  still  subsisting,  the  defen- 
dant** promise  is  an  engagement  for  the 
debt  of  another. 

Judgment  for  the  defendant. 

(4)  1  B.  &  Aid.  297. 


18S7.   7    TAYLOR  0.  TOUMG  AND 

April  25.  y  others. 

Landlord  and  Tenant — Demise — Evi* 
dence. 

A  party  signed  an  instrument^  by  which  he 
agreed  to  take  certain  premises,  at  a  fixed 
yearly  rent,  commencing  at  a  specified  time, 
and  which  was  directed  to  the  landlords  of  the 
premises,  who  did  not  execute  it;  but  it  was 
proved,  that  Ite  was  put  into  possession ;  that 
certain  fixtures  belonging  to  the  landlords 
were  appraised  to  him,  and  that  he  wasinpos^ 
session  at  the  expiration  of  a  year : — Held, 
that  there  was  evidence  from  which  the  jury 
might  infer  a  demise  from  year  to  year* 

Replevin  for  taking  goods. 

Avowry,  that  one  W.  Barnes  was  tenant 
of  the  premises,  under  a  demise  by  Young 
and  Fothergill,  two  of  the  defendants,  at 
the  yearly  rent  of  60/.,  payable  quarterly, 
and  that  12/.  10«.,  a  quarter's  rent,  was  in 
arrear. 

Plea  in  bar,  that  William  Barnes  did  not 
hold  as  tenant  of  Young  and  Fothergill, 
under  the  said  demise. 

At  the  trial,  befdVe  Vaughan,  J.,  at  the 
last  Kingston  Assizes,  it  was  proved,  that 
the  goods  were  distrained  on  an  inn,  called 
the  Griffin,  in  the  Borough,  of  which  the 
defendants  were  the  landlords.  In  March 
1835,  William  Barnes  signed  this  memo- 
randum : — 

"  Griffin,  Church  Street,  Southwark. 

"Gentlemen, — I  hereby  agree  to  take 
your  house,  situate  as  above,  at  the  yearly 
rent  of  60/.,  commencing  from  Christmas 
day  now  last  past,  payable  quarterly,  to 
pay  all  taxes,  land,  sewer,  parliamentary, 
and  parochial.  I  further  agree  to  quit 
and  yield  up  quiet  and  peaceable  posses- 
sion of  the  above-named  house  and  pre- 
mises, (together  with  the  licences,  properly 
assigned  to  you,  or  any  person  you  may 
appoint,)  upon  receiving  three  months*  no- 
tice in  writing,  without  reference  to  any 
particular  quarter  of  the  year. 

"William  Barnes. 

"  Messrs.  Young  &  Bainbridge." 

He  was  put  into  possession,  and  it  was 
proved,  that  a  regular  appraisement  was 
made  to  him  from  the  landlord,  of  the 
fixtures  and  other  effects,  and  he  was 
shewn  to  have  been  in  possession  in  June 
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1836.  No  connexion  existed  between 
the  plaintiff  and  the  defendants*  but  he 
had  taken  Barnes's  interest  from  him.  It 
was  contended,  that  as  Barnes  only  had 
signed  the  agreement,  there  was  no  evi* 
dence  of  the  demise ;  but  the  learned 
Judge  left  it  to  the  jury  to  say,  whether, 
taking  all  the  circumstances  together,  there 
was  not  evidence  of  a  demise  from  year  to 
year ;  and  the  jury  found  a  verdict  for  the 
defendants. 

Channellt  on  a  former  day  in  this  term, 
moved  for  a  rule  for  a  new  trial,  and 
renewed  the  objection.  He  contended, 
that  there  was  nothing  to  create  a  tenancy 
from  year  to  year,  such  as  the  actual  pay- 
ment of  rent  or  allowance  in  account. 
The  only  facts  were  the  execution,  by 
Barnes  alone,  of  the  agreement,  and  his 
possession  of  the  premises — ClayUm  v. 
BuritHikaw  (1)  is  in  point. 

Car,  adv.  vuh. 

Afterwards  on  this  day, — 

Lord  Denmak,  C.J.  said,  that  there  was 
no  ground  for  granting  a  rule. 

Rule  rtfiued. 


DAVIS  0.  CHAPMAN,  ESQ. 


} 


THE  KINO  0.  THE  INHABITANTS 
OF  EXMINSTEB. 


1857. 

April  26. 

Poor — •Settlement  by  ApprenticeMp — 
Error  in  Indorsement  of  Acceptance — iVa- 
tice  of  Assignment. 

Where  a  parish  apprentice  named  EUssa* 
heth  Matthews,  rsas  assigned  hy  her  muzster 
Thomas  Melhuishf  and  an  acceptance  by  her 
new  master,  of  the  said  EUxabeih  Melhuish, 
W€u  indorsed  on  the  assignment,  pursuant  to 
the  82  Oeo.  8.  c.  57 : — Held,  that  it  suffix 
ciently  appeared,  that  this  was  an  acceptance 
of  the  same  apprentice. 

Where  a  parish  apprefUiee  is  assigned 
from  one  parish  toa  master  in  another  parish^ 
it  is  not  necessary  to  gioe  notice  of  such  as- 
signment to  the  overseers  of  the  latter  parish^ 
according  to  the  56  Geo,  8.  c.  189. 

[For  the  report  of  the  above  case,  iee 
«  Law  J.  Rep.  (n.s.)  M.C.  p.  82.] 

(1)  6  B.  &  C.  41 ;  a.  e.  7  D.&  R.  800. 


1887.     \ 
May  5.    J 

Practice, — Bill  of  Particulars — Escape. 

In  an  action  eammeneed  against  the  mar- 
shal  of  the  King's  Bench,  for  an  escape, 
he  is  entitled  to  a  partkular  of  the  escape 
or  escapes  eomplam^  of,  with  a  specijho' 
tion  of  times  and  places. 

This  was  an  action  for  an  escape,  against 
the  marshal,  and  the  writ  was  served  on 
the  28rd  of  February;  a  summons  was 
taken  out,  returnable  before  the  Lord 
Chief  Justice,  who  afterwards  made  an 
order,  that  the  plaintiff  should  deliver  an 
account  in  writing,  of  the  particulars  of 
the  alleged  escape  or  escapes,  for  which 
this  action  was  brought,  specifying  the  time 
and  place,  and  that  in  the  meantime  all 
further  proceedings  shoxdd  be  stayed,  the 
defendant  undertaking  to  plead  issuably. 
On  a  former  day  in  ^s  term,— ^ 

Mansel  had  obtained  a  rule  nut  in  the 
Bail  Court,  to  rescind  this  order ;  against 
which,  cause  was  now  shewn  by — 

The  Attorney  General  — TYoa  is  the 
common  order  usually  obtained  by  the 
marshal  in  cases  of  escape,  and  it  is  a  very 
reasonable  one.  The  marshal  doea  not 
know  what  act  is  relied  on,  or  what  may 
be  the  nature  of  the  escape  cbmplaiiied  of. 
But  the  Court  have  already  determined 
that  such  an  order  is  valid — Wehster  v. 
Jones[\). 

Mansel, — Since  that  case  was  decided, 
the  new  rules  have  come  into  operation, 
by  which  the  plaintiff  is  tied  up  to  one 
count.  It  will,  therefore,  be  a  great  hard- 
ship on  him,  if  he  is  to  be  confhied  to  any^ 
fixed  days  and  times,  in  die  terms  of  tbe 
present  order.  The  plaintiff  wiU  be  de- 
^Bated  if  he  make  any  defkult  in  his  par^ 
ticulars. 

Per  Curiam. — If  there  be  more  th«i  one 
escape,  there  will  be  no  difficulty  in  the 
plaintiff*  having  different  counts.  But  this 
order  cannot  be  rescinded.  It  is  in  its 
correct  form.  If  the  plaintiff  does  know 
the  time  aind  place  of  the  escape,  he  ought 
to  communicate  it.  Indeed,  he  must  give 
the  particulars  in  the  best  tnahner  he  can ; 

(1)  7  D.&R,7n. 
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and  if  the  defendant  be  not  satisfied  with 
them*  he  must  apply  for  further  particu- 
lars, and  the  plamtiff  will  have  an  oppor- 
tunity of  answering  this  application.  At 
present,  there  is  no  necessity  for  modify- 
ing the  terms  of  the  order. 

Ride  diaehargedf  wUh  cof  <#* 


1837 
May  6 


^\ 


IBB0^80K»  BAET.^  ABJ>  VOL^ 

LARD,  O.  FEMTON. 

IBB0T80N,  BART.,  AND  BACON, 

V*  FBNTON. 

Outlawry — Terms  of  Reversal — Interest, 

Where  an  outlawry  after  final  judgment 
u  feoersed  on  motion^  for  errar^  it  is  not  the 
practice  of  the  Court  to  impose  upon,  the  de- 
fendant  tit  terms  of  paying  interest  on  the 
judgment. 

The  6r8t  was  An  action  of  debt  on  a 
bond  for  4,000^  The.  second  was  on  a 
covenant  to  pay  l,000/«,  in  which  a  ver-^ 
diet  had  been  recovered  £br  4861.  18j^ 
Final  judgment  was  signed  on  the  26th  of 
November  1835.  Proceedings  were  tal^eD 
to  outlaw  the  defendant  in  both  actions, 
which  were  completed  on  the  i24th  of  No- 
vember 1 836,  when  a  special  writ  of  eapias 
utlagatum  waa  issued  in  each  cause.  In 
March  last,  a  summons  was  taken  out  by 
the  defendant's  agents  to  reverse  the  out- 
lawry, (on  what  ground  did  not  appear  by 
the  affidavits,)  and  the  pLiintiffs'  attorney 
was  willing  to  consent  to  the  reversal,  on 
payment  of  the  principal  and  interest  to 
the  day  of  payment,  on  the  sums  so  found 
to  be  due,  together  with  the  costs.  The 
defendant's  attorney  objected  to  the  pay-* 
ment  of  interest;  and  Lord  Demnan,  C.J.< 
before  whom  the  parties  attended  at  cham- 
bers, made  an  order,,  that  on  payment  of 
the  principal  and  costs,  as  taxed  on  the 
final  judgments,  and  the  costs  of  the  out- 
lawry to  the  plaintiffs,  and  on  payment  of 
the  interest  into,  courts  the  proceedings  in 
the  outlawry  should  be  reversed.  The  Mas-* 
ter  computed  the  interest  at  1 7itl.  \1ts^  and 
34^  LOt..  4cL,  which  sums  were  paid  into 
court.  A  rule  had  been  <^lkiaed  by  the 
plaintiffs  to  have  these  two  sums  paid  out 
to  them ;  against  which — 

Cressw^U  now  shewed  cause. — The  in- 


terest cannot  be  cbiimed  in  this  case.  Out- 
lawry is  only  a  mode  of  compelling  a  party 
to  come  into  court,  and  do  what  he  has  been 
ordered  by  the  Court  to  perform.  If.it 
proceeds  upon  a  de&ult  of  appearance,  the 
party  must  appear  before  he  can  reverse 
the  oudawry,  and  if  bail  be  required,  he 
must  put  in,  bail.  If  it  proceed  in  execu* 
tion,  the  party  must  pay  the  debt  and  the 
costs.  It  is  for  hi»  default  in  payment  of 
thejudgmentdebtthatbeisoudswed.  The 
d^ndant  has  done  that ;  he  has  paid  the 
judgment  debt  and  the  costs«  I'here  is  no 
ground  for  calling  upon  him  to  pay  inter- 
est on  the  judgment. .  On  writs  of  error, 
indeed,  mtefest  is  payable  when  the  judg- 
ment is  affirmed. 

[LitTVLBDALE,J.! — That  is  by  the  Statutes 
S  Hen»  7.  c.  10,,and  19  Hen.  7.  c  ^.] 

But  there  is  no  instance  where  such 
teems  as  these  have  been  imposed,  when  an 
outhtanry  is  reversed.  >  It  is  only  necessary 
for  the  party  to  aj^ar,  in  order  to  have 
the  outlawry  reversed. 

[CoLBBiDOB,  J. — la^not  the  reversal  for 
error,  on  motion,  discretionary  with  the 
Court  ?] 

[Patteson,  J. — There  ia  no  act  of  par* 
liament  which  gives  a  party  a  right  to  re- 
verse his  outlawry,  except  there  be  some 
error  in  the  proceedings.  J 

The  4  &  5  Will.  8.  c.  18.  s.  8.  autho*- 
rizes  the  appearance  of  die  party,  who 
shall  have  been  oudawed  in  court  by  his 
attorney. 

[Pattbson,  J. — ^That  is  only  where  the 
party  himself  could  have  appeared  in 
court.] 

The  Court  must  have  the  power  by  its 
general  audiortty.  But  the  pracdce  has 
never  been  to  require  interest  on  the  judg* 
ment. 

Bayley^  contril. — ^The  reversal  of  out- 
lawry on  modon  is  a  matter  of  indulgence ; 
and,  therefore,  the  Court  can  impose  terms. 
The  defendant  may  be  driven  to  his.  writ 
of  error,  if  he  will  not  consent  to  do  what 
is  equitable.  Then  is  it  not  equitable  that 
he  should  pay  the  interest?  He  ought 
not  to  be  allowed  to  gain  any  advantage 
by  his  own  delay.  In  a  court  of  equity,  a 
judgment  carries  interest — Brown  v.  Bark- 
ham  (1),  and  even  in  an  action  on  a  foreign 

(1)  1  P.  Wini.  65«. 
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judgment,  interest  has  been  given  as  da- 
mages by  a  jury — Bonn  v.  DoLzel  (2). 

Lord  Denmam,  C.J. — I  am  of  opinion, 
that  the  plaintiffs  ought  to  have  their  costs ; 
but  the  practice  is  otherwise.  The  defen- 
dant is  in  the  same  situation  as  though  he 
were  now  applying  to  the  Court  to  be  re- 
lieved; and  the  practice  is  inveterate,  that 
on  motion  to  reverse  an  outlawry  for  error— 
and  we  must  take  it  to  have  been  erroneous 
in  this  case — it  would  be  improper  to  im- 
pose such  terms  as  are  now  asked  for. 

LiTTLEDALE,  J. — I  think  the  Court  would 
depart  from  its  usual  course,  if,  in  the 
exercise  of  its  discretion,  the  interest  were 
allowed  in  the  present  case.  If  the  practice 
of  the  Court  be  considered,  it  will  be  seen, 
that  the  allowance  of  interest  has  depended 
upon  the  nature  of  the  proceeding.  ^Vhere 
a  writ  of  error  is  brought,  the  statutes 
provide,  that  the  party  shall  recover  his 
costs  and  damages  for  the  delay,  and  the 
damages  there  are  interpreted  to  be  the 
interest.  Here,  there  has  been  a  judgment, 
and  the  exigent  could  only  be  on  a  ca.  «a. 
If,  before  the  outlawry  were  complete,  the 
party  had  appeared,  he  would  only  have 
been  required  to  satisfy  the  judgment. 
Here,  then,  as  I  am  satisfied  that  the  out- 
lawry must  be  erroneous,  and  therefore, 
if  a  writ  of  error  had  been  brought,  it 
would  have  been  reversed,  and  as  the 
practice  is  to  reverse  an  outlawry  which  is 
erroneous,  without  imposing  these  terms, 
I  do  not  think  we  can  require  the  interest 
to  be  paid. 

Patteson,  J. — We  cannot  introduce  a 
new  practice.  The  course  has  been  to  re- 
verse the  judgment,  both  before  and  after 
final  judgment,  without  requiring  pa3rment 
of  the  interest.  Of  course,  before  judg- 
ment, that  term  could  not  be  imposed ;  be- 
cause that  would  be  prejudicing  the  ques- 
tion in  the  cause. 

Coleridge,  J.  concurred. 

Rule  discharged, 

(2)  Moo.  k  Milk.  228. 


1887. 


V 


WBDOB  V.  THE  HON.  MAURICE 
FREDERICK  FtTEHARDIlTO 
BERKELEY. 

Justice  of  the  Peace — Notice  of  Action. 

A  Justice  of  the  Peace,  who,  upon  his  omi 
view,  seines  property  as  stolen,  under  ctr- 
cumstances  which  do  not  raise  a  reasonable 
ground  of  suspicion,  is,  under  the  24  Geo.  2. 
c.  44,  entitled  to  a  notice  of  action,  at  the 
suit  cf  the  party  whose  property  is  taken. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (m.s.)  M.C.  p.  86.] 


1837. 
April 


".{ 


DUNK  AHD  OTHERS,  ASSIGNEES 
OF  ROBERT  SHAW,  A  BANK- 
RUPT, V.  ICASSET  AND  OTHERS. 

Bankruptcy — Mortgage — I^le  Deeds. 

The  6  Geo.  4.  c.  16.  s.  70.  does  not  give 
the  assignees  of  a  bankrupt  the  property  in 
the  title-deeds  of  an  estate  mortgaged  by  the 
bankrupt,  on  their  tendering  ^  principal 
and  interest  after  the  day  of  payment  has 
elapsed. 

Trover  for  title  deeds  bel<mging  to  the 
bankrupt ;  the  first  count  alleging  a  con- 
version before,  and  the  second  t^r  the 
bankruptcy. 

Pleas^Fint,  not  guilty ;  second,  deny- 
ing the  bankrupt's  property  in  the  deeds ; 
and  thirdly,  denial  of  the  title  of  the  as- 
signees. 

At  the  trial,  before  Lord  Denman,  C.  J., 
in  London,  at  the  Sittings  after  last  term, 
it  appeared,  that  the  bankrupt  had  been  a 
corn-merchant  at  Lynn,  and  was  seised  in 
fee  of  certain  granaries  and  warehouses  in 
that  town,  which  in  1 880  he  mortgaged  to 
a  person  named  Allen.  In  1832,  they  were 
burned  down,  but  afterwards  rebuilt  by 
him.  He  borrowed  money  of  Dunn,  one 
of  the  plaintiffs,  and  charged  it  upon  the 
same  premises,  but  Dunn  neglected  to  give 
any  notice  to  Allen;  and,  in  1833,  the 
bankrupt  executed  another  mortgage  in 
favour  of  the  defendants,  who  were  bankers 
at  Lynn,  and  to  whom  he  was  largely  in- 
debted. Shortly  afterwards  he  committed 
an  act  of  bankruptcy,  and  the  defendants 
paid  off" Allen's  mortgage,  and  t6ok  an  aa* 
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fligiiBK«it  of  k  to  themselves.  The  as- 
signees tendered  to  the  defendants  the 
aoMHiBt  of  Allen's  mortage,  and  the  inte- 
rest due  thereon,  and  demanded  the 
deeds,  but  the  defendants  refused  to  de- 
liver them  up;  and  the  question  in  the 
case  aobmitted  to  the  jury,  was,  whether 
the  mortgage  to  the  defendants  was  a 
▼<^nntary  preference  or  not,  and  thev 
found  that  it  was.  But  it  was  ohjected, 
thsl^  as  die  legal  esti^  was  in  Allen,  the 
pbintiffii  were  not  entitled  to  the  deeds, 
and  ooold  not  maintain  this  action.  His 
Lordship,  being  of  that  opinion,  nonsuited 
the  plainti£5i,  but  gave  them  leave  to  move 
to  enter  a  verdict  for  them,  if  the  Court 
^uld  diink  them  entitled. 

Sir  F.  PoUock  now  moved  accordingly^ 
The  qneatkm  tnn»  on  the  construction  of 
6  Geo.  4.  c  L6.  s.  70  (1).  The  plaintifis 
contend,  that  if,  at  any  time,  the  assignees 
tender  the  amount  of  the  principal  and  in- 
Isfest  to  the  mortgagee,  they  are  empo  wered 
to  dispose  of  the  estate,  and  thererore  have 
a  legal  title  to  thexleecb.  Consequently,  in 
this  caae,  dienonsoit  is  wrong. 


LiTTLXDALB,  J. — The  legal  estate  is  still 
in  the  mortoagee.  In  mortgage  deeds, 
there  is  luuwy  a  proviso,  that  the  estate 
shall  not  vest,  if  the  money  be  repaid  by  a 
certain  day.  Then  the  estate  is  not  abso- 
hileiy  parted  with,  but  reverts  to  the  mort- 
mpor,  if  he  pays  the  money  on  that  day. 
Tht  objeel  of  this  cUmseis  merely  to  put 
the  aasignees  in  the  sane  aituaiion  as  the 
banknipt ;  thf  y  are,  by  this  clause,  enabled 
to  pay  the  money  on  the  day,  or  to  tender 
it  befcre  Uie  day,  which  perhaps  the  mort- 
ngor  might  not  have  been  entided  to  do. 
The  mortgagee  might  have  refused  to  re- 
ceive the  money  befbre  the  day,  but  he  is 

(1)  Wluch  anacU,  "That  if  u^  btnknipt  •ball 
km  gnntod,  coDTejed,  aisored,  or  pledged  any 
fcsl  w  pefSOMl  eelate,  or  depoaited  any  deeda,  anch 
frmat,  ooiiTeyasce,  aaaorance,  pledge,  or  depoait, 
being  upon  cooditioB  or  power  of  redemptioD  at  % 
Ibtiire  imf,  by  payment  of  money  or  otherwise,  the 
aaaigueea  may,  befi>re  the  time  of  such  performance 
of  a^h  conditioo,  make  tender  or  payment  of  money, 
er  other  ptrftarknanoe  acoordinf  to  auob  condition, 
m  fJBtj  as  the  banknipt  might  have  done,  and  after 
•acb  tender,  pejment,  or  perfbrmanee,  may  aaH  or 
dispoMof  aneh  feel  or  peraenal  eaiate  for  the  bene- 
fit of  the  cfoditora  aa  aforeaaid." 
New  Sbsibs,  VX— K.B. 


bound  to  take  it  if  the  assignees  tender  it^ 
In  either  of  those  cases,  the  legal  estate 
will  revert  to  the  assignees.  Here,  how- 
ever, the  day  of  payment  was  passed,  and 
the  legal  estate  is  in  the  mortgagee,  or,  at 
all  events,  the  tide  deeds  are  not  the  pro- 
perty of  the  assignees. 

Pattsson,  J. — Independently  of  die 
6  Geo^  4.  a  16.  s.  70,  this  action  is  not 
maintainable.  The  assignees,  after  the  day 
of  payment  in  the  mortgage  deed  had 
elapsed,  could  not  have  obtamed  the  legal 
estate  without  a  reconveyance.  The  effect 
of  that  section  is,  not  to  give  them  back 
the  legal  estate  when  it  hiA  been  absolntely 
divested  by  the  lapse  of  the  time  of  pay- 
ment ;  but,  it  gives  them  a  power  to  inter- 
pose before  the  condition  has  been  broken. 

Loan  DsMitAir,  C.  J.  and  Colseidob  J. 
concurred. 


THB   UNO  O.  THV  JUSTICES  Of 
BCCKlNOHAlfSHIEB. 


18*7.       > 

Jan.  30.  3 

Justices — Church  Rate — Construction  of 
Local  Act. 

An  aei  for  rebuilding  Marlow  Church 
authortMed  the  church  trustees  to  assess  all 
housetf  uforehouses^  shops,  buildings,  lands, 
tenements,  and  hereditaments,  rated  or  rate* 
able  for  t^  relief  of  the  poor  of  that  parish. 
The  rectorial  tithes  and  glebe  had  neeer  been 
assessed  to  an^  church  rate,  but  had  been 
rated  to  the  relief  of  the  poor  :—Held,  that 
the  trustees  were  justified  m  assessing  these 
tithes  and  glebe  under  the  words  of  this  act* 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.8«)  M.C.  p.  89.] 


KIERAN  V.  SANDAE8. 


18S7.     > 
AprU  20.  i 

Vendor  and  Vendee^  Title  of  Purchaser 
— Trover — Pleading  and  Evidence, 

Where  afottyseUs  goods  to  A*  andmakes 
out  an  invoice  to  him,  and  directs  a  ware- 
houseman to  transfer  them  to  him,  which  he 
does,  the  vendor  cannot  afterwards  set  up  the 
title  of  B,  as  a  joint  purchaser  with  A;  and 
evidence  of  B*s  title  is  not  admissible  in  an 
action  of  trover  against  the  vendor^  though 
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there  he  a  plea  alltgmg  the  johU  property 
of  A.  and  B,  and  issue  thereon* 

Trover  for  wheat,  oats,  and  barley. 

Pleas — First,  not  guilty ;  —  secondly, 
that  the  plaintiff  was  not  lawfully  possessed 
thereof,  as  of  his  own  property ; — thirdly, 
that  Luke  Marsden  and  Thomas  Holyland, 
assignees  of  John  Marsden,  were  jointly 
interested  with  the  plaintiff,  as  tenants  in 
common  of  the  said  wheat,  and  that  by  the 
assignees,  the  defendant  committed  the 
conversion  complained  of,  not  being  a  de- 
struction ;: — fourthly,  that  the  plaintiff  de- 
livered the  wheat  to  the  defendant  and  his 
co-partners,  who  are  corn-factors  and 
merchants,  to  be .  kept  by  them  in .  their 
warehouse,  at  a  weekly  rent,  and  the  de- 
fendant claimed  to  detain  the  wheat. for 
rent  due. 

Replication  to  the  third  plea,  that  Luke 
Marsden  and  Thomas  Holyland  were  not 
jointly  and  together  interested  in,  and  the 
owners  of,  the  said  wheat ;— to  the  fourth 
plea,  de  injurid* 

At  the  trial,  before  Patteson,  J.,  at  the 
last  Liverpool  Assizes,  it  was  proved,  that 
the  defendant  Sandars,  who  was  a  corn- 
factor  at  Manchester,  sold  a  quantity  of 
wheat  to  the  plaintiff,  in  February  1836. 
On  the  18th  of  March,  an  invoice  of  the 
sale  was  delivered  b^  the  defendant  to  the 
plaintiff,  together  with  an.  account  of  all 
charges  due  up  to  that  time,  and  the  same 
was  paid  for  by  the  plaintiff.  The  wheat 
at  the  time  was  lying  in  a  wu-ehouse  at 
Liverpool,  and  the  warehouse  -  keepers 
having  received  notice  from  the  defendant 
to  do  so,  weighed  it,  and  transferred  it  in 
their  books  to  the  account  of  the  plaintiff, 
and  debited  him  with  the  subsequent 
charges.  In  October,  a  claim  was  made 
by  Mr.  John  Marsden,  to  the  wheat,  as 
being  interested  therein  jointly  with  the 
plaintiff,  and  the  defendant  gave,  notice  to 
the  plaintiff  of  that  claim.  A  correspon- 
dence took  place,  and  in  the  meantime 
Marsden  became  bankrupt.  The  assignees 
aj^ared  to  have  also  made  some  claim, 
and  the  defendant  orderedvthe  warehouse-, 
keeper  at  Liverpool  not  to  allow  the  plain- 
tiff to  have  the  wheat.  These  facts  being 
proved,  the  learned  Judge  held,  that  the 
defendant  having  sold  the. wheat  to  the 
plaintiff^and  having  ordered.it  to  be  trans-) 


ferred  to  him,  could  not  say  ifiow  that  he 
was  not  the  sole  purchaser.  He,  therefore, - 
refused  to  admit  any  evidence  to  prove 
the  joint  interest  in  Marsden,  and  directed 
a  verdict  to  be  entered  for  the  plaintiff. 

Alexander  now  moved  for  a  new  trial, 
contending,  that  as  there  was  a  direct' 
issue  raised  on  the  pleadings  of  the  title 
of  Marsden,  the  defendant  had  a  right  to 
prove  that  title.  That  issue  must  be  dis- 
posed of,  and,  therefore,  the  evidence  was 
improperly  rejected.  Wilson  v.  Hart  (1) 
and  Bywater  v.  Richardson  (2)  establish 
that  a  contract  may  be  explained,  and  i^ 
may  be  shewn  who  is  the  real  party  to  it. 
If  the  conduct  of  the  defendant  were  an 
estoppel,  as  the  learned  Judge  held,  it 
ought  to  have  been  replied.  .  . 

[Patteson,  J. — This  estoppel  could  not 
have  been  pleaded;  it. was  merely  evi* 
dence.] 

Then,  if  there  was  a  delivery  of  the 
wheat  to  the  plaintiff  by  the  defendant,  the 
latter  cannot  be  held  liable  to  an  action  of 
trover.  If  there  was  not  a  delivery,  then 
he  has  a  lien  for  the  subsequent  charges, 
which  have  not  been  satisfied. 

Per  Curiam.  —  (Lord  Dbnmak,  C.J., 
Pattesoit,  J.,  and  CoLEftinoB,  J.) — ^The 
evidence  was  properly  rejected.  After  the 
sale  of  the  wheat  by  the  defendant  to  Uie 
plaintiff,  and  the  delivery  of  it,  and  trans- 
fer of  the  account  to  him  in  the  books  of 
the  warehouseman,  the  defendant  was  not 
at  liberty  to  set  up  that  some  other  per- 
son was  a  joint  purchaser  with  the  plain- 
tiff. 

St^  refused. 


1837.   )  TATLOa  AND  OTHERS  O.  WIL- 

April  22.  y       KiNsoN  and  another. 

Costs — Bail — Amendment. 

Where^  after  hail  have  heen  put  in  to  the 
action,  the  declaration  is  amended  by  the  ad-- 
dition  of  other  causes  of  action,  and  the 
plaintiff  recovers  on  the  original  and  on  the 
added  causes  of  action,  the  bail  are  not  lia^ 
bk  to  the  costs  of  the  latter,  and  it  is  the 

(1)  7  Tiunl.  J95. 

(t)  1  Ad.&£1.508i  a.o.3Ltw  J.Rep.(N.5.) 
K.B.  164. 
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dtUy  of  the  plmnliffto  procure  a  seoaration 
ofthecaU  of  the  orignuU  and  of  the  added 
cause*  of  actianf  becausct^  if  there  be  one 
general  taxaikm  of  the  whokt  he  cannot  re' 
'  the  anumnt  agtmut  the  bail. 


In  this  case,  which  is  reported  in  4  Lam 
J.  Rep.  (h.s.)  K.B.  259,  the  plaintifli  sign- 
ed judgment  for  the  amount  of  the  recog- 
nisance, and  an  application  had  been  made 
on  behalf  of  the  bail,  that  they  should  be 
discharged  on  payment  of  the  damages  re- 
corered  on  the  original  eanses  of  sction,  and 
a  mle  nUi  obtained,  against  which — 

Sir  W.  W.  Folktt  now  shewed  cause.— 
The  £Mts  of  this  case  have  been,  several 
times  before  the  Court,  and  it  appears,  that 
after  the  action  had  been  ccMnmtnced,  and 
the  defeikdanu  had  been  put  in  as  bail,  the 
declaration  was  amended  by  the  insertion 
of  new  counts.  The  Court  has  already 
decided  that  they  are  liable  on  their  re- 
cognisance for  the  damages  in  the  action 
to  the  extent  of  those  recognisances :  there 
is  no  reason  therefore  why  they  should  not 
be  liable  to  the  costs  of  that  action.  No 
doubt,  if  the  plaintiff  recover  on  the  cause 
of  action  declared  upon,  the  bail  are  liable 
finr  the  costs.  On  the  other  hand,  if.  the 
dedaration  be  amended  hj  the  insertion  of 
sdditiimal  counts,  and  the  plaintiff  only 
recoTer  upon  them,  the  bail  are  not  re- 
ipoosible  for  the  costs  at  all—  Wheelwright 
T.  Jutimg  (1).  Here  the  plaintiff  has  re- 
covered on  the  original  causes  of  action, 
and  also  on  those  which  were  added ;  the 
costs  have  been  taxed  generally  on  the 
whole  declaration;  and  it  is  now  contended, 
that  the  plaintiffs  have  no  right  to  recover 
any  of  those  costs.  But  there  is  no  ground 
for  the  Court's  depriving  them  of  their 
costs.  The  defendants  should  have  caused 
the  costs  on  the  different  counts  to  be  se- 
vered, if  that  could  have  been  done.;  and 
then  the  plaintiffs  might  possibly  have  been 
restrained ;  but  that  has  not  been  done. 

The  Attorney  Qeneral,  in  support  of  the 
rule* — ^The  judgment  has  been  signed  for 
the  whole  amount  of  the  recognisance,  and 
the  Court  are  now  called  upon  to  limit  the 
execution  to .  the  amount  of  the  damages 
recovered  on  the  original  dedaration.  If 
the  defendants  are  responsible  for  the  costs 

(1)  7Tsa]it504. 


of  the  whole  declaration,  the  judgment  of 
the  Court,  which  has  been  delivered  in  this 
case,  is  erroneous.  But  it  is  there  inti- 
mated, that  the  defendants  are  not  liable 
for  the  costs.  The  plaintiffs  have  taken 
the  precaution  of  having  a  separate  assess- 
ment of  the  damages ;  they  ought,  in  like 
manner,  to  have  had  the  costs  severed. 
As  the  case  now  stands,  the  Court  have  no 
means  of  determining  what  are  the  costs 
upon  each  separate  count,  and  it  would  be 
most  unjust  upon  the  bail  to  hold  them 
liable  for  the  costs  incurred  by  the  addi- 
tional counts.  Suppose  the  case  of  an  ar- 
rest upon  an  aflBdavit  of  debt,  made  with 
reference  to  a  bill  of  exchange,  and  the 
plaintiff  afterwards  adds  a  count  on  a  war- 
ranty of  a  horse,  or  a  policy  of  insurance, 
whidi  are  totally  different  causes  of  action, 
and  necessarily  create  great  additional 
costs,  it  never  can  be  contended;  that  the 
bail  are  to  be  responsible  for  those  costs. 
But  it  is  said,  that  the  costs  may  be  severed. 
Then  who  ought  to  procure  that  to  be 
done?  It  is  clear  the  bail  cannot,  for  they 
are  not  before  the  Master  when  he  makes 
the  taxation.  It  follows  that  the  plaintiff 
must  do  it.  Here,  as  it  has  not  been  done, 
the  bail  cannot  be  charged. 

Lord  Dbkman,  C.J. — It  seems  to  me 
that  the  plaintiffs  have  given  judgment 
against  themselves  in  this  matter,  by  pro- 
curing the  damages  to  be  assessed  sepa- 
rately on  the  different  counts,  but  omitting 
to  sever  the  costs.  The  bail  are  not  liable 
for  those  costs. 

LiTTLSDALB,  J. — ^Thc  ouly  question  is, 
whether  it  was  the  duty  of  the  plaintiffs  to 
have  the  costs  severed  before  the  Master. 
The  point  must  have  happened  over  and 
over  again.  It  is  clear  that  the  bail  ought 
not  to  be  liaUe  for  the  whole  of  the  costs; 
and  it  appears  to  me,  that  the  plaintiff^ 
ought  to  have  severed  the  costs,  and  they 
have  not  done  what  they  ought  to  have 
done.  I  do  not  say,  whether  this  separa- 
tion of  the  costs  could  now  be  made  or  not. 

Pattbson,  J. — This  rule  must  be  made 
absolute.  The  onus  of  procuring  the  se- 
paration of  the  costs  lay  upon  the  plaintiffs.* 

CoLBRiDOB,  J.  concurred. 

R^  absolute^ 
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1837       1 
April  k  I      Bl-BNCEE  r.  WEWTON. 

Affidavit  of  DeU-^Waiver  of  Defect— 
Prisoner — Delivery  of  Declaration. 

An  affidaoH  of  debt  int^form:  "J.H. 
of,  <f>c.,  manager  of  the  Ripon  Branch  of 
the  Yorkshire  District  Bank^  maketh  oath, 
4-c.,  that  A,  N.  isjuHly  indebted  unto  J.  S,^ 
of  ^.y  as  one  rf^  registered  public  Meers 
of  the  said  Yorkshire  District  Bank^  for 
money  lent  by  tins  deponent^  as  such  manager 
as  aforesaid,  to  the  said  A*  N*" — is  defective f 
but  not  void, 

A  defendant,  being  arrested  on  the  ISth 
of  January,  applied  to  the  Court  to  be  dis* 
charged  an  the  ground  of  privilege ;  aiul  on 
the  2Uh  of  January  a  rule,  whteh  he  had 
obtained  for  that  purpose,  was  discharged^, 
On  the  8rd  of  Febriuiry,  he  applied  to  m 
Judge  at  chambers  to  be  discharged,  on  the 
ground  of  an  irregularity  in  the  affidavit  of 
debt,  and,  the  Judge  refusing  to  relieve  him, 
he  came  to  the  Court  in  Easter  term:-^ 
Held,  that  as  his  affidavits  did  not  state 
when  he  first  became  acquainted  with  this 
defect,  he  had  waived  it,  and  his  appHcatioH 
to  the  Judge  was  too  late. 

A  deUt^ry  of  a  declaration  to  the  attorney 
of  a  defendant  who  is  in  custody,  is  irre* 
gular. 

The  defendant  was  arrested  on  the  16th 
of  January  last,  on  a  capias,  which  issued 
on  the  following  affidayit: — "John  Har-* 
vey,  of  Ripon,  in  the  county  of  York,  ma- 
nager of  the  Ripon  Branch  of  the  Yorkt 
shire  District  Bank,  maketh  oath  and  saith, 
that  A.  N.  is  justly  and  truly  indebted 
unto  J.  Spencer,  of  Plantation,  in  the 
county  of  the  city  of  York,  Esq.,  as  one  of 
the  registered  public  officers  of  the  said 
Yorkshire  District  Bank,  in  the  sum  of 
50/.,  for  money  lent  by  this  deponent,  as 
such  manager  as  aforesaid,  to  the  said  A.  N. 
at  his  request."  On  that  arrest,  the  defen- 
dant applied  to  this  Court  to  be  discharged 
out  of  custody,  on  the  ground  that  he  was 
privileged,  but  the  rule  which  he  had  ob- 
tained was  discharged  on  the  24th  of  Ja- 
"huary.  At  that  time  no  objection  was  taken 
to  the  sufficiency  of  the  affidavit  to  hold  to 
bail ;  but  on  the  Srd  of  February  the  defen- 
dant took  out  a  summons  before  Patteson, 
J.  to  be  discharged  out  of  custody  on  the 


ground,  that  the  affidavit  was  defective ; 
but  his  Lordship  then  thought  it  sufficient, 
and  refused  to  nudce  any  order,  and  Lit* 
tledale,  J.  subsequently  refused  to  inter- 
fere. On  the  16th  of  February,  a  «opy  of 
a  declaration,  was  left  at  the  office  of  an 
attorney,  who  had  attended  for  the  defen« 
dant  on  certain  rules,  and  a  rule  to  plead 
was  obtained.  Ccderidge,  J.,  on  a  summons 
before  him,  refused  to  set  aside  this  mlei 
and  judgment  was  signed  for  want  of  a 
plea.  An  application  was  made  (o  the 
Lord  Chief  Justice  at  chambers,  but  he 
would  not  make  any  orders  and  execution 
had  since  been  sued  oat  against  the  de- 
fendant. 

On  a  former  day,  in  this  term,  the  de^ 
fendant,  in  pcrsmi,  obtained  a  rule  lUsi  to 
set  aside  idl  die  proceedings  in  this  aotioni 
on  the  ground  of  the  insuffieiency  of  the 
affidavit  of  debt,  and  also  for  irregdartty ; 
against  which,  cause  was  shewn  by — 

Sir  P.  Pollock  and  Barstaw.—Fitst,  th« 
affidavit  is  sufficient.  It  is  made  by  ona 
of  the  officers  of  a  bank,  established  under 
the  7  Geo.  4.  c  46,  for  money  advanced 
by  the  manager  of  the  bank. 

[Loan  Dbnman,  C.J. — ^It  does  not  ap-* 
pear  that  the  Ripon  Branch  of  the  Yoi^- 
shire  Bank  is  a  bank  within  that  i^atute.] 

That  may  be  inferred  from  the  affidavit ; 
and  it  is  not  suggested  that  it  is  noc  There 
would  have  been  no  difficulty  in  ascertain^* 
ing  die  fiict,  because,  by  the  7  Geo.  4.  c 
46,  the  firm  and  name  of  the  bank  must 
have  been  registered  at  the  Stamp  Office, 
and  by  the  schedule  A,  impended  to  that 
act,  it  appears  that  the  names  and  descrip-^ 
tions  of  die  public  officers  of  the  bank  are 
also  to  be  stated  in  -the  return  which  is 
registered.  It  might  therefore  have  been 
easily  ascertained  whether  or  not  Spencef 
was  the  manager  of  this  bank. 

[CoLBRTDOE,  J.-— Should  It  ttot  have  been 
stated,  that  he  was  the  registered  officer 
of  a  bank  formed  and  registered  under  the 
act  of  parliament  7] 

It  is  a  matter  of  difficulty  to  frame  a 
proper  affidavit.  But  why  might  not  the 
deponent  make  oath  that  money  was  lent 
by  him,  for  which  the  defendant  is  in- 
debted to  Spencer? 

[Lord  Denm an,  C.J. — It  does  not  ap« 
pear  what  right  Spencer  has  to  sue  in  this 
character.]  t  ? 
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[y^mmvt  J. — I  Aomoi  know,  by  Mm 
affidavit,  that  Uie  manager  of  this  faanJc 
had  any  right  to  lend  tUs.  money.] 

But,  secondly,  the  application  is  too  late. 
It  ought  to  have  been  made  in  Hilary  term, 
when  the  defendant  was  arrested.  This 
objection  was  not  taken  until  the  Srd  of 
February.  Then,  as  to  the  irregularity 
complained  of  in  the  delivery  of  the  decla- 
ration, it  is  true,  that  in  the  ordinary  case 
of  a  prtsovier,  a  declaraiioa  must  be  deli- 
vered to  him  personally  or  to  the  turnkey " 
—DetU  V.  HaJ^fUi(\)  ;  but  that  is  not  the 
case  when  he  has  actually  employed  an 
attorney,  as  he  did  in  this  case,  for  he  ap- 
peuned  by  attxNmey  before  the  Judge. 

[Pattbsov,  J. — ^A  person  in  prison  can 
only  i^ypear  by  attorney  before  a  Judge, 
but  he  does  not  therdiiy  as  a  consequenee 
make  that  person  his  gener^  attorney.] 

The  deleadant  m  person  argued,  that 
his  first  application  to  the  Court  was  on  a 
qnealioii  of  privilege  (2),  and  his  attention 
WM  not  ealled  to  the  defect  in  the  affidavit 
until  the  3rd  of  February,  when  he  went 
before  Patteson,  J.  at  chambers.  There- 
fore the  Court  would  not  hxM.  that  he  had 
waived  a  de&ct,  of  which  he  had  not  been 
aware.  This  was  not,  however,  a  mere 
defect;  the  affidavit  was  a  nullity,  and 
therefore  the  objection  could  not  be  waived. 
The  affidavit  does  not  shew  any  title  in  the 
pUintiflr  to  sue.  It  is  not  stated  that  it  is 
a  bank  authorized  by  the  statute,  and  even 
if  it  wttre,  the  7  Goo.  4.  c.  46.  s.  9.  does 
not  vest  the  property  of  the  bank  in  the 
registered  public  officer,  though  it  enables 
his  name  to  be  used;  whereas,  in  other 
itatntes,  fhe  property  itself  is  vested  in  the 
nomnial  party,  as  in  Uie  case  of  the  Friendly 
Societies  Act,  10  Geo.  4.  c.  bQ.  s.  21,  l^ 
which  all  the  property  of  the  society  is 
vested  in  the  treasurer.  (He  was  st<^ped 
by  the  Court  firora  arguing  the  other  point.) 

Loan  Dbkkah,  C.J.-^We  are  all  of 
op&iion,  that  the  service  of  the  declaraticm 
it  bad,  and  that  that  irregularity  has  not 
been  waived.  But  the  Court  has  been 
applied  to  to  set  aside  all  the  proceedings, 
OB  the  ground  of  the  affidavitof  debt  being 
null  and  vmd ;  and  ii  that  be  not  the  case, 

(1)  t  Taont.  493. 
(t)  See  once,  p.  119. 


all  tJie  prooeedti^  after  the  service  of  the 
dedaration.  In  the  6rst  place,  this  affi- 
davit cannot  be  considered  as  a  nullity, 
though  it  is  defective.  There  is  a  diffi- 
culty in  saying  how  it  ought  to  be  worded. 
It  is  contended,  that,  according  to  the  lan- 
guage of  the  statute,  it  is  a  correct  mode 
of  making  the  a6Bdavit.  I  am  not  <^  that 
opifuim ;  though  I  cannot  wf  tliat  this  is 
altogether  a  nullity.  The  words  of  the 
daiue  are  [here  his  Lordship  read  the 
7  Geo.  4.  c.  46.  s.  0.  (3).]    Now,  there  is 

(3)  Whicli  enectr,  <«Thtt  all  ictioM  mid  euito 
•gainst  M^  petaon  er  persoas  who  say  be  mdebted 
to  toy  sueb  coptrtnenbip  carrying  oo  biuuiese 
under  this  act,  and  all  proceedings  at  law  or  in 

aoitj  under  anj  commission  of  bankraptcy,  and 
other  prooeedmgs  at  law  or  in  equity  to  be  oom* 
Baeoed  or  instttutsd  for  or.  on  behalf  of  any  snofa 
copartnettbip,  against  any  person  or  persenii  bodies 
politic  or  corporate,  or  others,  whether  members  of 
such  copartnership  or  otherwise,  for  recorering  any 
debts  or  ei^broing  any  elains  or  demsnds  doe  to 
•ueh  copartnership,  or  relating  to  the  ooooems  of 
snob  copartnership,  shall  be  in  the  name  of  any 
one  of  the  public  officers  nominated  as  aforesaid,  for 
the  time  being,  of  such  copartnership,  as  the  nominal 
plainttir  or  petitioner  tit  and  on  behalf  of  suoh 
eopartnership ;  and  diat  aU  actions  or  suits,  and 
proceedings  at  law  or  in  equity,  to  be  commenced 
or  instituted  by  any  person  or  persons,  bodies  po- 
litie  or  corporate,  or  others,  whether  members  of 
suoh  eopartnership  or  otherwise,  against  such  oo^ 
partnenhip,  shall  be  commenced,  institated,  and 
prosecuted  i^^nst  any  one  or  more  of  the  public 
officers  nominated  as  aforesaid  for  the  time  being, 
of  such  copartnership,  as  the  nominal  defendant  for 
and  on  behalf  of  such  copartnership ;  and  that  all 
iadiolments,  infbruuitions,  and  prosecutioas,  by  or 
on  behalf  of  such  copartnership,  for  any  stealing  or 
embezzlement  of  any  money,  gfoods,  effects,  biHa, 
notes,  securities,  or  other  property  of  or  belonging 
to  such  copartnership,  or  for  any  fraud,  forgery, 
erime,  or  offince,  committed  sgulost  or  with  intent 
to  injure  or  defraud  soch  copartnership,  shall  be 
had,  preferred,  and  carried  on  in  the  name  of  any 
one  ot  the  public  officers  nominated  as  aforesaid  for 
the  time  being  of  such  copsrtnership ;  and  that  in 
all  indictments  and  informatious  to  be  had  or  pre* 
ferred  1^  or  oo  behalf  of  such  copartnership,  against 
any  person  or  persons  whomsoever,  notwithstaod* 
ing  such  person  or  persons  may  happen  to  be  a 
member  or  members  of  such  oopartoerahip,  it  shall 
be  sufficient  to  stste  the  money,  goods,  bills,  ef- 
fects, notes,  seouritiee,  or  other  property  of  such 
oopartaership,  to  be  tlie  money,  &c.  of  anv  one 
of  the  public  officera  nominated  as  aforesaid  for 
the  time  being  of  soch  copartnership ;  and  that  any 
Ibrgery,  fraud,  crime,  or  other  offence  ooausttted ' 
against  or  u4th  intent  to  injure  or  defraud  aay  Mch 
eopartnerahip,  shall,  in  such  indictsoent  or  indict- 
ments, notwithstanding  as  aforesaid,  be  laid  or  stated 
to  have  been  committed  against  or  with  intent  to 
injure  or  defrsud  any  op^  of  the  pnUto  officers 
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no  proper  connexion  of  the  plaintiff  with  the 
bank  shewn ;  neither  is  there  a  statement 
of  any  facts  which  could  bring  the  bank 
within  the  provisions  of  this  statute.  Still 
it  is  only  an  irregularity,  and  is  capable  of 
being  waived.  The  question  then  is,  whe- 
ther or  not  it  has  been  waived.  An  ap« 
plication  was  made  to  the  Court  on  the 
ground  of  privilege,  which  was  unsuccess* 
ful ;  and  the  defendant  now  states,  in  the 
course  of  his  argument,  that  his  attention 
was  con6ned  to  mat  point,  and  that  he  was 
not  aware  of  this  objection  at  the  time. 
This  does  not,  however,  appear  on  his 
affidavit ;  and  I  think  it  ought  to  have  ap- 
peared distinctly  at  what  period  he  first 
became  acquainted  with  this  defect.  As 
it  does  not,  tne  irregularity  has  been  waived. 
The  irregularity  of  ihe  service  of  the  de- 
claration was  not  waived;  and  as  it  was 
clearly  irregular,  the  service  of  the  decla- 
ration and  subsequent  proceedings  must 
be  set  aside. 

Pattbsoh,  J. — ^I  was  certainly  wrong  in 
discharging  the  order,  on  the  ground  Uiat 
this  affidavit  was  sufficient.  It  is  a  de- 
fective affidavit ;  therefore,  if  the  applica- 
tion was  made  to  me  in  proper  time,  this 
application  also  is  in  proper  time,  as  it  is 
an  appeal  from  my  decision.  The  defen- 
dant first  applied  to  me  and  my  Brother 
Alderson,  at  chambers,  to  be  discharged 
out  of  custody,  on  the  ground  of  privilege, 
and  from  us  he  went  to  the  Court  upon 
that  objection.  The  Court  decided  against 
him;  and  he  ought Uo  have  informed  us 
when  he  first  became  acquainted  with  this 
defect.  He  has  not,  however,  done  so  by 
his  affidavit,  and  therefore  has  not  put 
himself  in  a  situation  to  take  the  objection, 
which  does  not  render  the  affidavit  a  mere 
nullity.  On  the  other  point,  I  think  the 
service  of  the  declaration  was  wrong. 
When  a  defendant  is  in  prison,  there  cannot 
be  a  delivery  of  a  declaration  to  his  attor- 

nominated  m  tfbretaid  for  tb«  time  being  of  raeh 
oopartnenhip ;  and  any  offender  or  oflbnden  mav 
thereupon  be  lawfully  cooTioted ;  and  that  in  afi 
other  aUegatione,  indictments,  informationa,  or  pro- 
ceedioga  of  any  kind  whataooTer,  in  which  it  other- 
wiie  might  or  would  have  been  neceatary  to  state 
the  names  of  the  persona  competing  aaoh  copartner* 
ship,  it  ahall  be  auffioient  to  state  the  name  of  any 
one  of  the  paUio  officers  nominated  aa  aforeaaid  for 
the  tioie  being  of  such  copartnership." 


ney,  unless  under  very  peculiar  circum- 
stances. 

CoLEEiDOB,  J.  concurred. 

Ride  absolute,  for  setting  aside  the 
service  of  the  declaration  and  sub- 
sequent proceedings;  discharged 
as  to  the  rest. 


1897  r^B*  ^^^^  ^«  T^'  BIRmNOHAM 
Aoril  29  )      ^^^    STAFPORDsmaB   gas- 

^  '  ^       LIGHT  COMPANY. 

Poor-rate — Value  of  Machinery* 

A  local  act  for  regulating  the  poor  of 
Birmmgham^directed  a  survey  emd  valuation 
to  be  made  of  all  houus,  Itrnds^  tenementrt 
and  hereditaments,  within  the  parish,  and 
the  poor-rate  to  be  made  on  that  t>alMation : 
— Aeld,  that  the  value  of  steam'^ngines  and 
other  fixed  machinery,  ought  to  have  been 
taken  into  estimation  m  cakmlating  the  vaim 
of  the  biMings  andprenuses  to  which  they 
wereattaehe£ 

[For  the  report  of  the  above  case,  8«e 
6  Law  J.  Rep.  (m.s.)  M.C.  p.  9ftJ] 


S.  S 


FORD  0.  LECHB. 


1837. 

May 
Sheriff—Special  Bailiff- 


Agency. 


A  pkunUff  sent  a  writ  cf  capioM  to  the 
under'sher^,  inclosed  in  m  letter,  wherein  he 
requested  that  warrants  might  be  granted  to 
particular  officers,  whom  Kb  named,  and  to 
one  of  whom  he  said  he  would  write  in  a  day 
or  two.  One  of  the  officers  afterwards  or- 
rested  the  defendant  on  a  writ,  at  the  suit  of 
another  party,  and  let  him  go  at  large,  on  hts 
JbuUng  bail  to  that  action: — Held,  that  under 
these  cireumstances,  the  plaintiff  had  made 
the  officers  Am  special  bailiffs,  and  that  the 
sher^was  not  aneweraUe  for  the  neglect  of 
the  qfficer  to  deUUn^he  party  on  the  pUm» 
tiffs  writ. 

Case.  The  first  count  stated,  that  one 
£•  W.  Dickenson,  on  &c.,  was  indebted  to 
the  plaintiflTin  a  large  sum,  to  wit,  &c.  upon 
a  certain  cause  of  action,  and  that  the  plain- 
tiff sued  an  aUas  testatum  cajnas  ad  respon^ 
dendum  out  of  the  Court  of  King's  Bench, 
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directed  to  thesheriflfof  Cheshirei  by  which 
he  was  cominanded  to  take  the  said  E.  W. 
D.,  and  safely  keep  him,  which  writ,  in« 
dorsed  for  bail  for  500/.,  was  afterwards 
delivered  to  the  defendant,  who  was  sheriff 
of  Cheshire,  to  be  executed  in  due  form 
of  law,  by  virtue  of  which  writ  the  defen- 
dant afterwards  took  and  arrested  the ' 
said  £•  W.  D.,  by  his  body,  and  detained 
him  in  his  custody ;  yet  the  defendant,  not 
regarding  his  duty,  without  the  leave  and 
licence  of  the  plaintiff,  voluntarily  suffered 
the  said  E.  W.  D.  to  escape,  so  that  he  did 
not  appear  at  the  return  day  of  the  writ, 
whereby  the  plaintiff  lost  his  means  of  re« 
covering  his  debt.  The  second  count  was 
not  materiaL  The  first  plea,  on  which  alone 
the  question  arose,  was,  not  guilty. 

At  the  trial,  before  the  Lord  Chief  Baron, 
at  the  Liverpool  Summer  Assizes,  in  1835, 
it  was  proved,  that  on  the  5th  of  June  1882 
a  writ  of  captor  ad  respondendum  was  issued 
against  Dickenson,  at  the  suit  of  Rannie, 
and  was  delivered  to  the  defendant,  who 
was  then  sheriff  of  Cheshire.  On  the  7th 
€i  June,  the  plaintiff  sued  out  an  aUae 
capias  against  Dickenson,  and  sent  it  in  a 
letter  by  the  post,  from  London,  to  the 
onder-sheriff  of  Cheshire,  which  letter  was 
in  the  following  terms  :~- 

"June  8,  18S«. 
"Myself  i>.  Dickenson. 
"Aldridge  t^.  Same. 
"Sir, — I  enclose  you  writs  herein,  and 
shall  feel  obliged^  by  your  granting  war- 
rants hereon,  directed  to  Mr.  Bateman  and 
Mr.  Mee.     I  shall  write  to  Mr.  Bateman 
in  a  day  or  two. 

"  I  am,  8rc. 

"G.  S.  Ford." 

A  warrant  was  given  by  the  under- 
sheriff  to  Mee,  and  the  writ  at  the  suit  of 
Rannie,  on  the  8rd  of  July ;  but  it  did  not 
appear  whether  it  was  given  to  Bateman  or 
■ot.  On  the  20th  of  August,  Dickenson  was 
arrested  by  Mee  on  Rannie's  writ,  but  was 
not  taken  to  prison,  as  he  gave  bail  to  the 
sheriff.  No  arrest  was  made  on  the  plain- 
tiff's writ,  and  it  was  not  shewn  that  any 
eonununication  was  made  by  the  plaintiff 
to  the  sheriff  af^er  the  above  letter.  On 
these  facts,  the  defendant  contended,  that 
he  wu  not  responsible  for  any  neglect  in 
Uce  to  make  the  arrest;  and  his  Lordship, 


being  of  that  opinion,  nonsuited  the  plain- 
tiff.    In  the  ensuing  Michaelmas  term, — 

Alexander  obtained  a  rule  nisi  to  set  that 
nonsuit  aside ;  against  which— 

Cresswell^  Wigktman^  and  TomUnscn  now 
shewed  cause, — ^The  nonsuit  was  right. 
The  sheriff  was  not  in  default,  and  cannot 
be  rendered  responsible  in  this  case.  The 
letter  of  the  plaintiff  to  the  under-sheriff, 
in  fact  relieved  the  sheriff  from  all  liability, 
because,  by  nominating  his  own  bailifl^, 
the  plaintiff  took  upon  himself  the  conse- 
quences of  their  default.  The  plaintiff 
said,  that  he  would  write  to  Bateman ;  and 
the  inference  is,  that  he  gave  him  express 
directions  as  to  the  arrest.  The  case  is, 
therefore,  within  the  authorities  which  hold 
the  sheriff  to  be  free  from  liability,  on  ac- 
count of  the  neglect  by  the  bailiffs  nomi- 
nated by  the  plamtiff  to  make  the  arrest — 
Hamilton  v.  DaUnel  (1),  and  De  Moranda 
V.  Dunhin{i).  No  doubt,  if  the  arrest 
take  place,  and  the  party  be  delivered  into 
the  sheriflTs  hands,  Uie  agency  of  the  officer 
is  determined,  and  the  sheriff  is  responsible 
for  a  subsequent  escape — Taylor  v.  Rich^ 
ardson  (8),  but  here  there  was  no  arrest  at 
all.  It  is  contended,  that  because  the 
writ  was  in  the  sheriff's  possession,  at  the 
time  of  the  arrest  at  the  suit  of  Rannie,  there 
was  in  law  an  arrest  on  the  former  writ. 
But  that  doctrine  cannot  apply  to  a  case 
where  the  plaintiff  has  nominated  his  own 
bailiffs.  If  Mee  had  had  the  warrant  in 
his  possession,  and  had  neglected  to  arrest, 
the  sheriff  would  not  have  been  responsible. 
How  can  he  be  made  so  by  the  circum- 
stance of  Mee's  not  having  it  ?  Benton  v. 
Sutton^'i)  has  been  cited;  but  it  is  not  ap- 
plicable. 

Alexander  and  Bayley^  contrH.— The 
sheriff  is  responsible  for  this  escape.  In 
Frost* s  case{5\  it  is  said  to  have  been  re- 
solved, "  that  when  a  man  is  in  the  custody 
of  the  sheriff  by  process  of  law,  and  after- 
wards another  writ  is  delivered  to  him  to 
arrest  the  body  of  him  who  is  in  his  cus- 
tody presently,  he  is  in  his  custody  by 
force  oi  the  second  writ,  by  judgment  of 
law,  although  he  do  not  actually  arrest  him ; 

(1)  2  W.  Black.  95t. 
(t)  4  Tern  Rep.  119. 

(3)  8  Term  Rep.  505. 

(4)  1  Boi.  &  Pul.  24^ 

(5)  5  Co.  Rep.  89. 
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for  to  what  purpose  should  he  arrest  him 
who  is  and  was  before  in  his  custody  ?  Et 
lex  nan  pracipU  mutilia^  quia  mutilis  labor 
stttUiu ;  and  the  words  of  the  ca.  sa.  are  not 
only  quod  capiat^  ^c.^  but  quod  $aU>o  cus- 
toduUf  ^c.  Ua  quod  habeat  corpui^  ^c.  So 
that,  alUiough  he  cannot  take  him  (wh<Hn 
he  has)  in  his  custody,  yet  he  may  safely 
keep  him."  See  also  Jackson  v.  Humphreys 
(6),  and  Benton  v.  StUton^  per  Eyre,  C.J. 
In  the  present  case,  therefore,  when  Dick- 
enson was  arrested  at  the  suit  of  Rannie, 
he  was,  in  contemplation  of  law,  in  custody 
at  the  suit  of  Ford,  whose  writ  was  then 
in  the  sheriff's  possession.  This  is  not  a 
case  where  the  plaintiff  has,  by  his  own  con- 
duct, released  the  sheriff  from  his  respon- 
sibility. The  cases  which  have  been  cited 
are  distinguishable  from  the  present.  In 
HannUon  v..  Dalsaelf  the  writ  was  not  sent 
to  the  under-sheriff  directW,  but  to  some 
person  who  was  the  agent  for  the  plaintiff 
himself;  and  in  De  Moranda  ▼.  Dunkmt 
the  writ  was  sent  to  the  sheriff  himself 
lo  execute.  Here,  it  was  sent  to  the  under- 
sheriff  in  the  first  instance.  In  Porter  v. 
riner  (7),  and  in  Pallister  y.  PallUter  (8), 
the  plaintiffs  had  interfered  with  the  officer 
in  the  execution  of  the  TOrooess ;  but  no- 
thing of  that  kind  took  place  here.  Here, 
the  plaintiff  did  nothin^r  more  than  request 
the  under-sheriff  to  direct  his  warrant  to 
particular  officers;  and  did  not  thereby 
mtend  to  constitute  the  latter  special  bailiffs, 
so  as  to  render  them  his  agenta — Balson  v. 
Meggait  (9). 

Lord  Dbnm am,  C.J. — ^The  first  question 
is,  whether  the  plaintiff,  in  this  action,  did 
in  effect  appoint  his  own  bailiff,  and  I  do 
not  think  it  can  be  doubted  but  that  he 
did.  .  The  expression  is,  that  warrants 
shall  be  granted,  directed  to  Bateman  and 
Mee,  and  that  he  shaU  write  to  Batraoan 
in  a  day  or  two.  It  would  require  great 
ingenuity  to  make  out  more  than  this,  that 
the  sheriff  is  to  be  the  plaintiff's  agent  for 
the  purpose  of  directing  the  writs  to  those 
officers;  and  that  supersedes  the  authority 
of  the  sheriff,  and  the  i^intiff  has  made 
Bateman  and  Mee  the  persons  who  are  to 

(6)  Salk.  €75. 

(7)  1  Chit.  lUp.  613,  D. 

(8)  Ibid.  614,  n. 

(9)  4  DowL  P.O.  557. 


execute  the  writ  for  him,  and  not  the  riie- 
riff.  On  the  7th  of  June  he  sent  the  writ, 
one  having  come  previously,  on  the  5  th, 
from  another  plaintiff,  and  the  defendant 
was  arrested  on  the  latter.  No  doubt,  in 
some  sense  he  was  then  in  custody  at  the 
suit  of  the  plaintiff,  as  the  writ  was  in  the 
sheriff's  office,  but  was  he  in  custody  so  as 
to  render  the  sheriff  liable  for  an  escape  ? 
Can  that  be  said  when  he  is  in  the  custody 
of  the  person  whom  the  plaintiff  has  ap- 
pointed? The  escape  took  place  before 
there  had  been  any  determination  of  the 
authority  which  the  plaintiff  had  commu- 
nicated to  Mee  and  Bateman,  and  there- 
fore the  principle  applies,  that  when  an 
officer  is  appointed  by  the  plainti£^  the 
sheriff  is  relieved  from  responsibility.  This 
is  not  like  the  case  of  Porter  v.  Finer^  or 
the  case  before  my  Brother  Coleridge, 
(Balion  ▼.  MeggattfJ  where  it  was  o^y 
considered,  thi^  in  point  of  fact,  the  ex- 
pression by  the  attorney  was  not  an  ap- 
Swtmentof  aspecial  bailiff  by  the  plaintiff, 
ere  the  plaintiff  dealt  with  the  writ  him- 
self, and  the  direction  to  these  two  persona 
was  his  own  act. 

LiTTLBDALB,  J. — I  have  no  doubt  that 
Mee  and  Bateman  are  to  be  considered 
as  special  bailiffs  appointed  by  the  plain- 
tiff; and  not  only  are  they  special  bailiffs, 
but  the  effect  of  the  letter  was,  that  the 
under-sheriff  was  not  bound  to  deliver  the 
warrants  to  them  until  he  heard  from  the 
plaintiff.  His  duty  was  suspended.  The 
defendant  was  afterwards  arrested  at  the 
suit  of  Rannie.  At  that  moment,  in  point 
of  law,  he  was  arrested  at  the  suit  of  the 
plaintiff.  But  he  is  not  in  actual  custody 
until  he  is  sent  to  gaoL  It  is  said,  that 
the  sheriff  ought  not  to  have  let  him  go 
out  of  custody,  but  to  have  detained  him 
upon  the  plaintiff's  writ :  but  it  appears 
to  me,  that  the  sheriff  ought  not  to  be  an- 
swerable for  this,  which,  in  point  of  law, 
is  an  escape,  because  the  plaintiff  having 
taken  the  management  of  the  matter  oat 
of  the  iiands  of  the  sheriff,  there  was  m 
suspension  of  all  proceedings  on  the  part 
of  Uie  under-sheriff. 

Pattbson,  J. — Oar  decision  in  this  case 
will  not  throw  any  doubt  or  difficulty  on 
the  law,  with  respect  to  the  duty  or  liability 
of  the  sheriff.  If  a  man  be  in  the  custody 
of  the  sheriff,  and  another  writis  lodged,  he 
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is  immediately  in  the  custody  of  the  sheriiT 
oo  that  writ,  for  the  reason  given  in  Frotfs 
ease,  because  the  sheriff  has  him  in  custody 
without  the  intervention  of  any  warrant  or 
bailiff.     If  he  has  issued  a  warrant,  and 
other  writs  come  into  his  hand,  he  is  bound 
to  arrest  on  those  also ;  and  therefore  the 
moment  the  officer  has  the  person  in  his 
custody,  the  party  is  in  custody  on  all  the 
writs  then  in  the  sherifi^s  office.     Why  ? 
Because  it  is  the  duty  of  the  sheriff  to 
arrest  on  all,  and  to  give  notice  to  his 
officer  of  the  existence  of  those  writs.    All 
this  is  untouched  by  our  present  decision, 
which  proceeds  upon  the  ground  of  the 
plaintiff's  having  appointed  a  special  bai- 
uff ;  for,  I  have  no  doubt  that  there  was 
an  appointment  of  a  special  bailiff.     The 
letter  does  not  merely  request  that  the 
warrants  may  be  given  to  a  particular  offi- 
cer, but  the  plaintiff  says,  he  will  himself 
conmnonicate  with  Bateman.     That  is,  in 
effect,  a  taking  it  out  of  the  hands  of  the 
riieriff,  and  an  appointment  of  his  own 
officer.     The  case  decided  by  my  Brother 
Coleridge  proceeded  on  the  ground,  that 
there  was  nothing  more  than  a  suggestion 
of  the  officer  to  be  appointed,  and  not  an 
appointment  of  a  special  bailiff.     I^is, 
after  all,  rather  a  question  of  evidence  than 
of  law.     Assuming  that  there  has  been  an 
appointment  of  a  special  bailiff,  what  is 
the  efiect?     The  sheriff  is  prevented  from 
sending  the  writ  to  the  same  person  who 
may  be  in  the  possession  of  the  others, 
beonise,  though  in  the  present  case  it  does 
happen  that  the  bailiffs  were  the  same,  it 
mi^t  have  been  otherwise,  and  then  the 
party  could  not  have  been  taken,  because 
the  officer  had  not  the  warrant.     Having 
a  warrant  in  one  action  only,  it  may  be 
doubtful  whether  he  could  detain  on  the 
ground  that  there  are  other  writs.     Per- 
haps he  might  detain  for  a  reasonable  time, 
m  order  to  inquire  whether  there  were 
other  writs  out  against  the  party  or  not ; 
bat  I  give  no  opinion  on  this  point.     In 
all  cases,  where  a  special  bailiff  is  ap- 
pomted  at  the  request  of  the  plaintiff,  the 
sheriff  is  discharged  from  responsibility 
fat  the  acu  of  that  bailiff.     It  is  true,  that 
if  there  be  an  arrest,  and  the  prisoner  is 
delivered  over  to  the  sheriff's  custody,  the 
sheriff  becomes   responsible  afterwards ; 
bat  that  is  not  the  present  case.     The 
Kiw  SitiBS,  VL— K.B. 


party  never  was  in  the  sheriff's  custody ; 
and  the  plaintiff  is  precluded  from  saying 
that  he  was. 

Coleridge,  J. — I  should  not  have  said 
anything  in  addition,  but  for  the  reference 
to  the  case  of  Balson  v.  Meggattt  which, 
however,  is  distinguishable  from  the  pre- 
sent. I  did  not  intend  to  go  farther  than 
the  circumstances  of  that  case  warranted. 
It  is  known  to  be  a  common  practice  for 
attornies  to  have  their  own  officers  to 
whom  they  wish  their  writs  to  be  delivered, 
but  they  never  intend  to  relieve  the  sheriff 
from  his  responsibility,  and  I  decided  with 
reference  to  that  practice.  Now,  looking 
at  this  letter,  it  is  clear  that  Mee  and  Bate- 
man  were  nominated  by  the  plaintiff  to  be 
special  bailiffs ;  and  the  rule  is  quite  free 
from  doubt,  that  so  long  as  the  agency  of 
the  special  bailiff  lasts,  the  sheriff  is  not 
answerable  for  his  acts.  And  therefore 
the  question  is,  whether  the  agency  was 
actually  at  an  end.  I  think  it  was  not. 
It  is  said,  that  by  the  arrest  on  Rannie's 
writ,  the  defendant  was  in  the  sheriff's 
custody.  No  doubt,  in  the  case  of  an  ac- 
tual arrest  by  the  sheriff,  or  an  arrest  and 
delivery  into  the  custody  of  the  sheriff,  the 
party  is  arrested  on  all  the  writs  which 
may  then  be  in  the  sheriff's  T>ffice.  Does 
that,  however,  apply  to  the  present  case  7 
Suppose  Bateman  had  actually  arrested  on 
the  plaintiff's  writ,  his  special  agency 
would  not  have  ceased ;  and  this  cannot  be 
stronger  than  the  case  of  an  actual  arrest. 
If,  after  the  arrest,  he  had  let  him  escape, 
the  sheriff  would  not  have  been  responsi- 
ble, as  the  special  agency  would  not  have 
been  at  an  end.  Nothing  would  be  harder 
than  to  hold  the  sheriff  to  be  liable  in 
such  a  case.  He  is  desired  to  deliver  the 
execution  of  the  writ  to  a  particular  officer 
in  whom  he  may  have  no  confidence,  and 
whom  he  would  not  otherwise  have  em- 
ployed. 

Rule  discharged. 


WEST,  CLERK,  V,  TURNER, 
CLERK. 


1837.       \ 

April  27.  J 

Clergy—Curate— 57  Oeo,   3.   c.   99 — 
Pleading* 

Where  a  curate  brings  an  action  against 
lus  rector i  for  his  stipend^  the  drfendant  may 
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plead  in  bar^  that  the  rector  being  iiofi-r«<t- 
dentf  his  stipend  was  appointed  by  the  bishopt 
according  to  the  57  Oeo,  3.  c.  99.  s.  53 ; 
that  certain  differences  arose  touching  the 
stipend  and  the  arrears;  and  that  the  action 
was  brought  for  such  arrears ;  and  he  need  not 
state  in  his  plea  the  nature  of  those  differences. 

Assumpsit  for  work  and  labour,  and 
attendance  of  the  plaintiflf  in  preaching 
and  celebrating  divine  service  in  the  paro- 
chial church  of  Luckington,  for  the  defen- 
dant, and  at  his  request. 

Plea — Actio  non,  because,  before  the 
doing  of  the  said  work,  and  before  the 
said  promise  in  the  declaration  mentioned 
in  respect  thereof,  the  defendant  was  rector 
of  the  rectory  of  the  parish  of  Luckington, 
in  the  county  of  Wilts,  and  within  the  dio- 
cese and  ecclesiastical  jurisdiction  of  the 
Bishop  of  Salisbury;  and  held  another 
benefice,  with  cure  of  souls,  within  the 
meaning  of  the  57  Geo.  3.  c.  99,  and  did 
not  duly  reside  in  the  said  rectory,  within 
the  meaning  of  the  said  statute ;  and,  there- 
upon, before  any  of  tlie  said  work  and 
labour  of  the  plaintiff,  to  wit,  on  &c.,  the 
plaintiff  then  being  duly  admitted  into  the 
sacred  orders  of  the  church  of  England, 
procured  from  the  Bishop  of  Salisbury, 
and  the  said  bishop,  in  pursuance  of  the 
aaid  statute,  did  give  and  grant  to  the 
plaintiff,  licence  and  authority  to  perform 
the  office  of  stipendary  curate  in  the  said 
parish  of  L.,  in  reading  the  common  prayers, 
and  performing  other  ecclesiastical  duties ; 
and  the  said  bishop  did,  in  the  said  licence, 
duly  assign  unto  the  plaintiff  the  yearly 
stipend  of  80/.,  to  be  paid  quarterly,  for 
serving  the  said  cure,  together  with  the 
surplice  fees,  and  the  use  of  the  rectory- 
bouse  and  offices  sec.  form,  statutij  and 
that  the  work  and  labour  in  the  declaration 
mentioned,  was  done  and  bestowed  by  the 
plaintiff,  for  and  at  the  request  of  the  said 
defendant,  as  in  the  said  declaration  is 
mentioned,  under  and  by  virtue  of  the  said 
licence,  as  such  curate,  and  not  otherwise ; 
and  that  after  the  doing  of  the  said  work, 
^vers  differences  and  disputes  arose,  and 
are  still  depending  between  the  plaintiff 
and  defendant,  touching  and  concerning 
the  said  stipend  in  the  licence  assigned, 
and  the  payment  thereof,  and  of  the  ar- 
reait  diera>i;  kx  respect  of  the  sfud  work. 


labour,  and  attendance,  and  the  laid  kc^ 
tion  is  brought  touching  and  concerning  the 
said  stipend,  &c. ;  touching  which  premises 
the  said  disputes  and  differences  have 
arisen,  and  are  still  depending  as  aforeeaidf 
contra formam  statuti.  Verification.  Con- 
clusion— ^and  therefore  and  by  reason  of 
the  statute,  &c.,  he  prays  judgment,  &o., 
as  aforesaid. 

To  this  plea  there  was  a  special demmrer, 
assigning  nine  different  causes  of  deniitnrer, 
afterwards  mentioned  in  the  argument. 

Manning  J  this  day,  argued  in  support  of 
the  demurrer. — ^This  case  depends  upon 
the  57  Geo.  3.  c.  99.  ss.  48,  53(1),  and 
74(2). 

[Pattesok,  J. — It  is  confessed  by  tlie 
plea,  that  the  work  and  labour  was  done 
by  the  plaintiff,  at  the  request  of  the  d&« 
fendant;  the  latter  must,  therefore,  have 
appointed  the  plaintiff  to  be  his  curate,  sod 
the  case  does  not  come  witHia  the  4ftth 
section.] 

The  plea  is,  however,  bad.  First,  it  is 
in  effect  a  plea  to  the  jurisdiction  of  tW 

(1)  Which  emott.  ''That  it  shall  be  bwfal  for 
the  bishop,  sod  be  is  bvrebj  required,  subject  to 
the  several  proTisioos  sod  restrictions  io  this  act 
eontsined,  to  sppoint  to  every  curate  such  salarj  as 
is  allowed  and  specified  in  this  act,  and  every  licenee 
to  be  granted  to  a  stipendiary  ourafte  undet  this  act 
shsU  cootsin  and  specify  the  amount  of  the  salary 
allowed  by  the  bishop  to  the  curate,  and  tuch  licence 
or  any  copy  of  the  registry  thereof,  iigned  by  the  re- 
gittrarqfihe  d/^rese,  or  his  deputy »  ihall  be  evidence 
of  the  amount  ef  tko  salary,  so  appoinled  to  any 
curate,  in  all  courts  of  Imu)  or  equOy,  and  in  case  any 
difference  shall  arise  between  any  rector  or  vicar» 
or  person  holding  any  benefice,  and  his  curate, 
touching  such  stipend  or  allowance,  or  the  payaent 
thereof,  or  of  the  arrean  thereof,  the  biabop  on  eMo* 
plaint  to  him  made,  o^ay  and  i^iall  aummartly  bear 
and  determine  the  same ;  and  in  case  o^  wilful  neg- 
lect or  refusal  to  pay  such  stipend,  salary,  or  allow- 
ance of  the  arrears  thereof,  he  shall  be  and  is  hereby 
empowered  to  proceed  by  monition  and  seqaeatnL- 
tion  to  sequester  the  profiita  of  the  benefice,  for  and 
until  payment  of  such  stipend  or  allowance  of  tba 
arrears  thereof." 

(t)  Which  enacts,  '<  That  in  every  ease  in  whidi 
jurisdiction  is  given  to  the  bishop  ef  the  diocese,  4m 
any  archbishop  under  the  provisions  of  this  act,  a«4 
^r  the  purposes  thereof,  and  the  enforcing  the  duft 
execution  of  the  provisions  thereof,  all  other  an^ 
concurrent  jurisdiction  ih  respect  thereof,  ahmit 
wholly  oeaae,  and  no  other  jurisdiction  in  rsIatioD 
tQ  the  proviaioa  of  llUa  act,  shall  be  used,  exesciaed* 
or  enforced,  save  and  except  such  jurisdiction  of  thtt 
bishop  and  archbishop  under  this  act,  anything  in 
any  act  or  acts  of  parliament,  or  law  or  lawa,  or 
vsages  or  evstooi  to  Ae  coatiaiy  aetwkhslnadiogu'' 


Digitized  by 


Google 


EASTER  TERM,  1837. 


1A4 


Cofirt,  and  aught  to  have  been  pleaded  in 
Abatetnent ;  whereas,  this  is  a  plea  in  bar. 
Secondly,  it  is  not  shewn  that  the  74th 
section  applies,  because  the  defendant  has 
BOt  stated  what  was  the  nature  of  the  dif- 
ferences. 

[Loan  Denhan,  C.J. —  Has  not  the 
bishop  jurisdiction  in  this  case?] 

That  does  not  appear;  he  has  a  jurisdic- 
tion for  certain  purposes,  as,  for  instance, 
to  inquire  into  the  differences ;  but  if  the 
defendant  had  set  out  what  the  diflferences 
were,  the  plaintifTmight  have  replied,  that 
there  were  no  such  differences,  whereas 
he  cannot  do  so  now,  because  he  does  not 
know  what  the  defendant  means.  He 
should  have  stated  whether  the  differences 
were  as  to  the  reasonableness  of  the  amount 
or  the  non-payment  of  the  stipend,  or  any 
other  matter.  Thirdly,  the  plea  admits  a 
good  <5ause  of  action,  founded  on  a  valid 
eoasideration,  and  sets  up  a  collateral  mat- 
ter which  does  not  defeat  that  cause  of 
action.  Fourthly,  this  plea  admits  that 
he  made  the  contract  mentioned  in  the  de- 
daratioo,  but  only  shews  that  this  is  not 
the  proper  court  to  try  the  case  in.  It 
is  provided  in  the  SSrd  section,  that  the 
Hceoce  ^all  be  evidence  of  the  amount 
of  the  curate's  salary  in  all  courts  of 
kw  and  equity,  which  contemplates  cases 
where  those  courts  will  have  jurisdiction. 
The  defendant  cannot  plead  such  a  plea ; 
he  does  not  traverse,  neither  does  he  con- 
leas  and  avoid.  Fifthly,  this  plea,  if  avail- 
able, amounts  to  the  general  issue,  for,  in 
effect,  it  denies  the  implied  promise  alleged 
in  the  declaration.  Sixthly,  as  already 
noticed,  the  nature  of  the  differences  ought 
to  have  been  stated.  Seventhly,  the  ]^ea 
is  so  framed,  tliat  the  plaintiff*  cannot,  by 
timveffsing  any  one  fact,  maintain  his  ac- 
tion. 

[Loan  Dbkhak,  C.J. — Suppose  it  had 
been  pleaded  that  differences  had  arisen, 
and  that  they  had  been  referred  to  an  arbi- 
trator, and  that  the  time  for  his  award  had 
not  arrived ;  would  not  that  have  been  4 
good  plea?  It  is  very  like  the  present 
oaee.J 

Then  the  party  would  have  known  what 
the  differences  were.  The  8th  and  9th 
caiisea  have  already  been  referred  to.  The 
•ttbotantial  objections  are,  that  this  plea  is 
plaaded  in  bar,  whereas  it  is,  in  truth,  a 


plea  in  abatement,  and  that  the  nature  of 
the  differences  ought  to  have  been  stated. 

Cowlings  contra. — The  plea  is  good,  and 
is  supported  by  sections  53  and  74. 

[Lord  Denman,  C.J. —  We  have  no 
doubt  as  to  the  effect  of  those  sections:  but 
is  this  properly  pleaded  in  bar  ?] 

Yes ;  it  could  not  have  been  pleaded  in 
any  other  way.  In  Parker  v.  Elding  (4)| 
where  an  act  of  parliament  had  prevented 
a  party  from  suing  for  a  debt  under  40«. 
in  the  superior  court,  it  was  held  that  the 
defendant  might  avail  himself  of  it  on  the 
plea  of  the  general  issue,  and  the  objection 
taken  at  the  trial  was,  that  it  ought  to  have 
been  pleaded  specially.  Now,  here,  the 
statute  has  prohibited  the  suit  from  being 
brought  in  this  court.  It  may  be  well  to 
consider  the  state  of  the  remedies  which  a 
curate  is  entitled  to.  It  is  laid  down  in 
fl  Bum*s  Ec.  Law,  69,  where  Johnson* s  Ec, 
Law  is  cited,  that  if  the  bishop  assign  a 
salary,  the  curate's  most  effectual  remedy 
for  his  pay  is  in  the  Ecclesiastical  Court ; 
but,  if  he  sue  at  common  law,  he  must 
prove  an  agreement  between  the  incum- 
bent and  himself, — in  which  case  he  must 
prove  that  he  has  properly  qualified  himself. 
The  statute  12  Ann.  st.  2.  c.  12.  provided, 
that  the  bishop  might  summarily  deter- 
mine differences  between  the  curate  and 
the  incumbent.  This  gave  to  the  parties 
only  a  power  to  apply  to  the  bishop  at 
their  discretion.  The  present  has  gone 
fiirther,  and  has  confined  the  remedy  to 
the  bishop's  summary  decision.  The  sta- 
tute prohibits  an  action  from  being  brought 
in  any  other  court.  The  present  defence 
is  not  to  be  pleaded  in  abatement.  It  is 
not  that  the  action  ought  not  to  be  brought 
in  this  court ;  but  that  it  ought  not  to  be 
brought  in  any  court — that  is  properly  a 
plea  in  bar.  Then  it  clearly  appears,  that 
this  was  not  an  appointment  by  the  bishop, 
but  by  the  defendant,  and,  consequendy, 
the  plea  is  not  an  argumentative  traverse 
of  the  declaration.  The  plea  admits  the 
implied  promise  alleged  in  the  declaration, 
but  avoids  it  by  shewing  that  the  Court 
cannot  decide  upon  it.  That  defence  could 
not  be  given  in  evidence  under  the  general 
issue,  as  a  want  of  consideration  for  a  pro- 
mise is  not  admissible  under  that  plea— 

(4)  1  East,  S5f. 
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Passenger  v.  Brookes  (5).  Then,  as  to  tbe 
omission  to  state  the  nature  of  the  differ- 
ences— if  they  had  been  stated,  the  vety 
object  of  the  legislature  would  have  been 
defeated,  which  was  to  confine  those  dis- 
putes to  that  private  tribunal.  With  regard 
to  the  difficulty  felt  by  the  plaintiff  in  not 
knowing  what  fact  to  traverse,  if  that  be 
any  objection,  it  would  have  been  obviated 
by  his  replying  de  injurid,  which  would 
have  put  all  the  plea  in  issue. 

Manning,  in  reply. — This  point  was  not 
decided  in  Parker  v.  Elding. 

[Coleridge,  J.  referred  to  Taylor  v. 
Blair  (G),  and  added,  Is  it  not  the  common 
practice  to  take  notice  of  the  Courts  of 
Requests  Acts  after  plea  ?] 

They  generally  contain  provisions  which 
expressly  authorize  the  Courts  in  so  doing. 

Lord  Den  man,  C.J. — The  objections  to 
the  plea  are  ultimately  these  two  : — first, 
that  the  nature  of  the  differences  does  not 
sufficiently  appear ;  second,  that  the  plea 
ought  to  have  been  pleaded  in  abatement. 
I  have  no  doubt  that  the  statement  in  this 
plea  is  sufficient.  I  cannot  see  why  we 
should  go  into  the  nature  of  those  differ- 
ences. Then,  is  the  jurisdiction  of  this 
Court  taken  away  by  the  74th  section  ? 
No  reasonable  doubt  can  be  entertained  on 
this  point,  that  the  bishop  alone  is  to  have 
jurisdiction  in  such  a  case  as  the  present, 
and  that  no  other  jurisdiction  can  interfere. 
Mr.  Manning  says,  however,  that  this  ob- 
jection ought  to  have  been  pleaded  in 
abatement.  It  is  enough  to  say,  in  answer, 
that  this  is  not  the  setting  up  of  some  other 
court  in  exclusion  of  this,  but  it  is  a  state- 
ment that  there  is  no  tribunal  by  which  the 
action  can  be  tried.  The  act  of  parliament 
has  set  up  another  mode  of  determining  the 
case,  and  a  better  tribunal.  Lord  Kenyon 
appears  to  have  decided  this  very  case  in 
Parker  v.  Elding,  [His  Lordship  here 
read  the  report  of  that  case.]  Every  word 
of  that  judgment  is  applicable  to  the  pre- 
sent case.  Here  it  is  expressly  enacted, 
that  the  parties  shall  not  sue  in  this  court; 
and  we  could  not,  without  overruling  that 
act  of  parliament,  entertain  it.  In  the  case 
referred  to,  the  defence  was  admitted  under 

(5)  1  Bbg.  N.C.  587  ;  §.0.  4  Law  J.  Rep.  (n.8.) 
C.P.  195. 

{6)  3  Term  Rap.  45f . 


the  general  issue ;  now,  since  the  new  rules, 
this  plea  has  been  specially  pleaded,  and 
shews  that  our  jurisdiction  is  completely 
taken  away. 

Patteson,  J. — There  are  two  questions 
which  it  is  necessary  to  consider  : — first, 
whether  the  jurisdiction  is  taken  away; 
and  if  it  be,  whether  the  plea  onght  to 
have  been  pleaded  in  abatement.  The  se- 
cond is,  whether  the  plea  shews  that  this 
case  was  exclusively  within  the  jurisdic- 
tion of  the  bishop.  Now,  the  74th  section 
is  in  very  general  terms.  It  seems  to  me, 
supposing  it  to  be  shewn  that  the  subject- 
matter  is  within  the  jurisdiction  of  the 
bishop,  it  is  clear  that  the  jurisdiction  is 
taken  away  by  the  statute.  It  is  said  that 
it  should  be  pleaded  in  abatement.  This 
is  a  transitory  action ;  and  it  is  laid  down 
in  1  Tidd's  Practice,  p.  631,  that  in  transi- 
tory actions  the  defendant  cannot  plead  to 
the  jurisdiction  of  the  Court,  unless  the 
declaration  shew  that  the  cause  of  action 
accrued  within  some  other  jurisdiction. 
Whether  that  be  laid  down  too  generally 
or  not,  I  do  not  stay  to  inquire.  He  goes 
on  to  treat  of  the  claim  of  conusance,  which 
may  extend  beyond  the  plea  to  the  juris- 
diction. This  may  be  too  general ;  I  do 
not  say  that  it  is  not ;  but  the  present  is 
not  a  case  where  another  jurisdiction  is 
given,  but  where  in  fact  there  is  no  juris- 
diction at  law  anywhere.  A  plea  in  abate- 
ment must  give  a  better  writ,  and  must 
shew  where  the  action  might  hare  been 
brought:  that  could  not  be  done  here. 
The  only  difficulty  I  have  felt  has  arisen 
from  the  enactment  in  the  5Srd  section, 
"  that  the  licence  shall  be  evidence  of  the 
amount  of  the  salary  in  all  courts  of  law  or 
equity,**  which  raises  an  implication  that 
that  subject  might  come  in  question  some- 
how in  these  courts.  It  is  not  enough, 
however,  to  take  away  the  effect  of  the 
74th  section.  Let  us  then  see  whether  the 
tacts  are  sufficiently  stated  in  the  plea  to 
bring  the  case  within  the  5Srd  section. 
First  it  states  the  non-residence  of  the  rec* 
tor.  Now,  under  the  48th  section,  if  a 
parson,  having  a  right  to  be  non-resident 
from  his  benefice,  be  absent  from  his  be- 
nefice for  a  certain  period,  without  having 
a  curate,  the  bishop  may  appoint  and 
license  a  curate,  and  is  the  proper  person 
to  do  so ;  but  he  has  no  right  to  appoint 
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and  license  a  curate,  except  under  this 
iiectioa.  Soipething  more  was  required 
tban  is  stated  in  this  plea  to  shew  that  the 
Bishop  appointed  the  plaintiff  to  be  the 
curate.  The  plea  goes  on  to  allege,  in  the 
words  of  the  5drd  section,  that  certain 
differences  arose  toudiing  the  salary.  Now 
the  bishop  has  jurisdiction  in  all  cases 
where  any  dispute  arises  touching  the  sti- 
pend. There  is  a  pointed  averment  in  the 
plea,  that  there  arose  differences  touching 
tbe  stipend  and  the  payment  thereof;  and 
that  the  action  is  brought  to  recover  the 
payment  of  that  sum,  concerning  which 
the  differences  have  arisen:  so  that  the 
case  appears  to  be  clearly  within  the 
bishop's  jurisdiction.  But  it  is  said,  that 
die  plea  ought  to  have  set  forth  the  nature 
of  those  differences.  If  so,  that  might  have 
been  traversed,  and  the  case  would  have 
been  carried  to  another  tribunal — namely, 
to  a  jury  ;  and  thus  the  very  thing  would 
come  to  be  decided  by  the  Court,  or  a 
jury,  which  the  legislature  has  directed  to 
be  decided  by  the  Bishop :  whereas  the 
mere  traverse  of  the  fact  of  the  existence 
of  sach  disputes  will  be  quite  sufficient 
for  the  plaintiff.  It  is,  however,  sufficient 
for  UB  to  say,  that  the  plea  follows  the 
lai^^uage  of  the  statute. 

CoiERinoE,  J. — I  do  not  think  that  our 
decision  will  trench  upon  the  genertil  prin- 
ciple. This  is  not  a  plea  to  the  jurisdic- 
tion, which  must  give  a  better  writ ;  but 
suppose  the  plea  had  stated  that  all  dis- 
putes had  been  referred  to  an  arbitrator, 
who  was  to  settle  them,  it  would  not 
have  been  a  plea  in  abatement.  Here, 
there  is  no  plea  in  abatement ;  but  it  is 
pleaded,  that  no  action  is  to  l^  brought  at 
all,  for  the  proceeding  before  the  bishop 
is  not  an  action. 

Judgment  for  the  defendant ;  and  the 
Court  refused  leave  to  amend. 


1 B57.       7  THE  KING  V.  THE  BRISTOL  DOCK 

April  24.  3  COMPANY. 

Local  Act — Limitaium  Clause — Compen" 
Motion, 

The  43  Geo.  S,  c.  cxl,  which  incorporated 
the  Bristol  Dock  Company^  contained  a 
clause  which  rtcited^  that  certain  premises 


would  be  rendered  useleu  by  their  works,  and 
authorized  the  company  to  purchase  them,  or 
to  make  compensation  for  the  injury,  at  the 
option  of  the  persons  interested  in  those  pre 
mises,  and  also  to  any  other  persons  who 
might  sustain  any  damage  through  their 
works.  There  was  another  clause,  which 
provided,  *Hhat  all  claims  for  cotnpensation 
should  be  made  six  months  after  any  injury 
happened:*' — Held,  that  this  loiter  clause 
applied  as  well  to  the  premises  specified  as 
to  others. — Held,  also,  that  where,  at  the 
time  of  the  completion  of  the  works,  a  mill, 
which  was  mentioned  in  the  above  clause, 
was  held  by  a  tenant  for  life  under  a  settle  ^ 
ment,  he  ought  to  have  claimed  for  the  whole 
compensation,  and,  not  having  done  so  within 
six  months,  the  reversioners  were  barred, 

A  rule  nisi  had  been  obtained,  on  the 
behalf  of  J.  E.  Mosley  and  others,  for  a 
mandamus  directed  to  the  Bristol  Dock 
Company,  calling  upon  them  to  issue  a 
precept  to  the  sheriff  of  the  county  of 
Gloucester,  calling  upon  him  to  summon  a 
jury  at  the  Quarter  Sessions,  to  assess  the 
sums  of  money  to  be  paid  by  the  company 
to  the  said  J.  E.  Mosley  and  others,  as  a 
compensation  for  the  injury  sustained  by 
them  by  reason  of  the  damage  done  to  a 
close  of  ground,  called  Netham,  and  to 
the  engine,  mills,  buildings,  and  premises 
thereon  erected,  by  reason  and  means  of 
the  execution  of  an  act  of  parliament, 
passed  in  the  43  Geo.  3,  for  improving 
the  port  of  Bristol.  Against  that  rule, 
cause  was  shewn  this  day.  It  appeared 
that  in  1803,  the  company  was  incorpo- 
rated by  the  43  Geo.  3.  c.  cxl.  for  the 
purpose  of  improving  the  harbour  of  Bris« 
tol,  by  pounding  back  the  waters  of  the 
river  Avon,  and  obtained  power  to  pur- 
chase or  compensate  all  persons  whose 
property  might  be  injured  by  their  works, 
and  an  express  provision  was  made  for  the 
injury  which  might  be  sustained  by  a  mill, 
called  Netham  Mill,  in  s.  107(1).     The 

(1)  Which  recittd,  '*  That  tha  sevena  works  tnd 
improvemeuts,  hereby  tuthorised  to  be  mtde,  will 
render  ■  cerUiD  dock,  otlled,  &c,  uteleis  m  a  dry 
or  graioing  dock,  and  will  also  render  certain  mee- 
■oagee  and  premises  at  Hanbam,  in  the  county  of 
Gloucester,  a  eertam  mill  and  prtmuti,  eatled  Emgin4 
9f  Netham  Mill,  in  th$  pariih  of  St,  Gtorte,  in  tht 
county  rf  CUtucetteTf  a  certain  mill,  called  Trim 
Mill,  in  the  parish  of  St.  Mary,  Reddiffe,  in  the 
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works  of  tke  company,  which  did,  m  fiict, 
render  this  inill  uselessy  were  completed 
on  the  1st  of  May  1609.  At  that  time  all 
the  premises  were  held  by  the  trustees  of 
the  Bristol  Waterworks  Company,  under  a 
kase,  dated  the  ISdrd  of  February  1793, 
from  the  Rev.  J,  P.  Mosley  and  his  wife, 
heiress  of  W.  P.  Clothier,  for  the  term  of 
twenty *one  years,  from  the  25th  of  March 
1 793.  That  term  was  by  a  covenant  con* 
tained  therein  on  the  part  of  the  lessors, 
renewable  at  the  end  thereof  for  a  further 
term  of  twenty-one  years,  upon  six  months' 
previous  notice,  and  payment  of  a  fine  of 
50/L,  until  the  expiration  of  a  term  of  199 
years,  from  the  iSth  of  March  1709.  In 
this  lease  there  was  merely  a  covenant  to 
repair  the  hedges,  fences,  and  ditches,  and 
the  lessees  were  at  liberty  to  remove  all 
erections.  The  mill  and  the  greater  part  of 
the  premises  were  underleased  to  Messrs* 
Pitt,  Anderson,  &  Co.,  who,  in  1809,  made 
a  claim  for  compensation,  and  a  sum  of 
10,000/.  was  awarded  to  them  by  a  jury, 
and,  in  the  same  year,  the  lease  was  as* 
signed  to  the  Dock  Company  from  the  Wa- 
terworks Company.  No  claim  was  then 
made  on  behalf  of  the  lessors.  In  1814 
the  term  having  expired,  a  lease  for  twen* 

ckj  of  Brbtol,  sad  a  oerttin  mill  in  the  parnh  of 
St,  James,  in  the  city  of  Bristol,  called  Bridewell 
l^ill,  uteless  ss  mills,  and  bj  means  of  such  works 
and  improrements,  or  in  the  progress  and  execution 
thereof,  injury  and  damage  might  be  done  to  other 
hereditaments,  houses,  lands,  and  tenements,  or  the 
same  might  be  rendered  Un  FaluaUe  thereby;" 
and  enacted,  "  That  the  said  company  should,  and 
thej  were  thereby  directed  either  to  purchase  or  to 
make  a  just  and  liberal  compensation  or  satisfaction 
to  the  owner  or  owners,  and  all  other  person  or 
persons  interested  in  such  dock,  mills,  lands,  bouses, 
tenements,  and  hereditaments,  so  rendered  useless, 
injured,  or  made  less  ▼aluable,  at  the  option  of  such 
owner  or  owners,  or  other  persons  as  aforesaid,  for 
the  injury,  loss,  or  damage,  which  toch  owner  or 
owners,  or  other  person  or  persons  interested  as 
sfi>resaid,ahould  or  might  have  suffered  or  sustained 
by  reason  or  means  of  any  loss  or  damage  which 
any  dock  or  docks,  mills,  messnsges,  or  heredita- 
ments, as  aforesaid,  belonging  to  such  owner  or 
owners,  or  in  which  such  person  or  persons  should 
or  miebt  be  interested  as  aforesaid,  should  have  re- 
ceded from  or  by  means  of  the  said  works  and  im- 
proTements  thereby  authorised  to  be  made,  or  in 
case,  at  any  time  or  times  thereafter,  any  person  or 
persons  should  sustain  any  damage  in  his,  her,  or 
their  lands,  hereditaments,  or  property,  by  reason 
or  means  of  the  execution  of  any  or  the  powers 
hereby  given,  or  through  or  by  means  not  hereby 
provided  for." 


ty^na  years  waa  granted  to  tht  Dock 
Company,  parsuant  to  the  covenant  Ibr 
renewal,  which  was  allowed  to  expire  mb« 
Bolutely  in  1835  through  an  inadvertence* 
The  Dock  Company,  in  1 624,  tnade  a  tow** 
ing*path  over  part  of  the  land,  but  have 
done  no  other  works  since  1809.  The  pro« 
pcrty  of  the  lessors  was  in  settlement; 
having  been  conveyed  in  1791  to  trustees^ 
upon  the  roarnage  of  Sarah  Maria  Clothier 
with  the  Rev*  J.  P.  Mosley,  to  the  use  of 
the  wife  for  life,  remainder  to  the  trustees 
to  preserve,  &Cm  remainder  to  the  husband 
for  life,  remainder  to  tlie  trustees  to  pre<^ 
serve,  &c.,  remainder  to  the  use  of  such 
children  as  the  aaid  S.  M.  C.  and  J.  P.  M« 
should,  appoint  by  deed,  with  other  re* 
roainders  over.  In  1817,  it  being  conai" 
dered  necessary  to  have  one  of  thf  leasee 
of  this  property  confirmed,  Mr.  and  Mrs. 
Mosley,  in  execution  of  their  power,  ap* 
pointed  it  to  their  eldest  son,  and  he  con« 
firmed  the  lease  which  had  been  executed 
by  them.  On  the  28th  of  January  1834 
the  husband,  who  had  survived  his  wife* 
died ;  and  on  the  18th  of  April  1836,  a 
memorial  of  claim  for  compensation  was 
served  upon  the  Dock  Company  on  behalf 
of  the  children  of  Mr.  and  Mrs.  Mosley, 
pursuant  to  the  113th  section  (2).     The 

(S)  Which  enacts,  "  That  all  olaims  ibr  compen* 
sation,  under  or  by  virtue  of  this  act,  shall  be  madt 
vHhin  fix  calendar  months  next  after  any  injury, 
loss,  or  damage  shall  happen,  and  that  all  and  eterj 
bodies  and  My  politic,  corporate  or  osllegiste,  aaik 
all  other  person  or  persona  whomsoever,  claiming 
such  compensation,  shall  tender  the  said  respectire 
claims  to  be  entered  in  a  book,  to  be  for  that  pur- 
pose prepared  and  kept  by  the  clerk  of  the  said 
company,  which  book  the  Mid  clerk  is  bere^  rs^ 
quired  to  prepsre  and  keep«  and  therein  to  sMika 
such  entry  accordingly,  and  that  in  case  any  com- 
pensation to  be  claimed  under  this  act,  shall  not  be 
claimed,  and  a  memorial  of  soch  claim  tendered 
within  the  said  sii  months,  and  tW  aaeertainmeat 
of  such  eomp^satios,  in  manner  aforesaid,  pro- 
ceeded in  without  delay,  on  the  part  of  the  claimant 
or  claimants,  then  ana  in  every  such  caae  no  com* 
pensation  shall  be  allowed  fbr  such  loss  or  damage ; 
and  all  and  every  person  and  persons  whomsoerer 
who  might  hare  claimed  aoch  compensation  or  com- 
pensations as  aibreaaid,  but  who  aball  have  neglect- 
ed to  claim  the  same,  and  tender  as  before  directed 
s  measorial  of  such  olaim  within  the  said  six  calen- 
dar knonths,  snd  proceed  without  delay  in  caoaing 
to  be  ascertained  such  compensation  or  compenstf- 
tions,  shall  be  barred  and  excluded  from  aU  right 
and  title  to  any  soch  compensation  or  compenaations 
whatsoerer,  under  or  by  rirtoe  of  thia  aot,  cnything 
herrinsfler  costakied  to  the  osnttnry  notwithstaad* 
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eonpMiy  oomickved  ihal  they  were  not 
cadtled  to  compensation,  and  refiiwd  to 
piyit, 

mr  W.  W.  FoUeH  and  J.  Henderson  now 
•bewed  eaoae. — ^The  CcMirt  «yi  not  grant 
ihb  maodanma.  First,  the  application  is 
elearly  too  late.  The  claim  sliould  have 
been  made  whe»  the  works  were  completed 
in  1809,  or  at  latest  in  1824,  when  the 
l«wing*-path  was  made.  It  is  to  be  con- 
tended, howerer,  that  the  state  of  the  title 
of  the  applioants  prevented  an  earlier  appli- 
estiMi  &om  being  made.  That  argument 
k  grovndless.  The  father,  though  only 
tenant  lor  hX^  might  have  claimed  for  the 
vfaole  compenaation  due  to  him,  and  to 
these  in  remainder,  by  section  109 ;  the 
sabseqoent  chmses  provide  for  the  appli- 
estioD  of  money  belooging  to  persons  under 
say  incapacity  ;  and  section  114  provides, 
'^tlMt  where  persons  have  been  barred  of 
tbeir  remedy  by  the  lapse  of  time,  they 
■ay  have  an  action  of  debt  against  the 
parties  who  ooght  to  have  claimed  for  the 
SQonnt  of  the  eompensatioo  that  would 
have  been  dsie,'^  which  provisions  shew 
diat  tho  &ther  might  have  claimed  for  the 
whole  amoiNit.  As  to  any  incapacity  on 
the  part  of  the  children  to  sue,  express 
psovisioo  ia  made  for  one  class  of  persons 
incapable  in  consequence  of  their  being 
abroad,  and  it  is,  that  they  may  make  a 
daim  wiUm  eighteen  months  afi^  the  in- 
jary  baa  been  done ;  evidemly,  therefore, 
BO  other  incapacity  ia  intended  to  be  ex- 
sapted.  But  the  rights  of  the  persons  in 
femaioder  were  vested  in  1817,  when  the 
aae  waa  appointed  to  the  eldest  son*  He 
had  the  whole  estate  in  Mm  at  that  thne, 
attd   wHght  have  claimed   for  ^  entire 

ittf :  provided  tlways,  tint  if  mj  person  or  persons 
ililiiii  ta  Of  wboovght  to  claim  any  ovofc  hist-men- 
tmi«laoanMOMiiD%  sboll  bsppoa  to  be  oboeal  from 
the  Uaitad  Kioedom  of  Great  Britiun  sod  IreUnd 
deriar  the  whole  of  the  said  six  calendar  months, 
■ad  there  shall  sot  be  anj  person  in  this  kingdom 
dalj  coipoiesrcd  to  act  for  him,  her.  or  them,  mi 
that.befcmlf.  then  aad  in  orery  sock  case  it  shall  bo 
knrfal  for  the  person  or  persoos  so  being  or  baring 
been  abeent,  to  make  his,  her,  or  their  claim  of  such 
eoatpeaeation,  and  tender  a  memorial  thereof  at 
afiMeeaid,  and  paooaed,  wHhoot  delajp  in  theaseei^ 
laiaaMot  of  aoofa  cowpeaaatioo,  at  any  time  within 
aifhlice  calendar  OMmths  after  aoch  injuiy,  loss,  oi 
dasaage  siiall  happen,  or  in  default  thereof  ahall  be 
in  like  nniiner  barred  and  eiclnded  from  all  right 
aad  title  to  any  compensation." 


eoropensatioB.  Secondly,  there  is  no  in- 
jury to  be  compensatecL  The  mill  is  sup- 
posed to  be  damnified  by  the  pounding 
up  of  the  waters,  but  the  lessors  had  no 
interest  in  that  mill,  the  lessees  imder 
the  covenants  of  their  lease  had  power 
to  remove  it ;  and  The  King  v.  the  Dhtee* 
tort  of  the  Bristol  Dock  Company  (3)  shews, 
that  for  an  injury  to  the  river  itself  a  party 
cannot  claim  any  compensation. 

The  AUomey  General  and  fVhatelj,  hk 
support  of  the  rule. — The  Court  ought  to 
grant  the  writ  of  mandamus,  and  let  the 
company  make  an  answer  in  their  return 
to  the  writ.  It  appears,  from  the  very 
107th  section,  that  the  present  applicants 
have  a  right  to  compensation,  which  has 
never  been  satisfred.  It  is  there  recited, 
that  damage  will  be  done  to  the  Netham 
Mill ;  and  it  is  enacted,  that  compensation 
ahall  be  made  to  the  owners  in  a  liberal 
aoanner.  Here  there  was  an  sctaal  rig^t 
in  the  water  of  the  river  vested  in  the 
owner  of  this  mill,  and  therefore  the  case 
is  very  diflferent  from  that  which  has  been 
cited.  The  injury  here  was  not  immediate, 
but  consequential.  The  company  were 
either  to  purchase  or  make  compensation; 
thev  knew  by  the  act  of  parliament  that 
their  works  would  be  injtnrioua  to  this 
mill,  and  they  ought  to  have  gone  to  the 
owner  to  know  what  compensation  would 
be  required.  It  was  not  incumbent  upon 
him  in  such  a  case  to  make  any  claim,  and 
the  section  referred  to  as  limiting  die  time 
for  making  the  claim,  does  not  apply  to 
tlie  present  applicants^  This,  though  a 
p«blic  act,  is  a  bargain  in  effect,  and  falls 
wi^n  the  principle,  well  established  by  a 
variety  of  cases — Dudley  Canal  Company 
V.  Graxebrook{4),  Scales  v.  Pickering  {5)^ 
The  King  v.  the  Inhabitants  of  Cumber* 
ivar/A(6).  Btit  even  if  it  were  necessary  to 
nsake  a  claim,  it  was  made  in  proper  time, 
considering  the  title  of  the  parties^  It  was 
made  as  soon  as  the  peitiea  interested  in 
remaiiider  came  into  possession ;  for  as  to 
the  appointment  to  the  eldest  son,  that  waa 
a  mere  temporary  act  to  render  validity  to 

(5)  If  East,  499. 

(4)  1  B.  &  Ad. 59;  S.C.  8  Uw  J.  Rep. K.B.  S$t, 

(5)  4  Bing.  44» ;  s.  e.  6  Law  J.  Rep.  C.P.  53. 
C6>  1  Not.  &  P.  197  j  a.c.6  Law  J.  Rep.  (a.s.) 
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a  lease,  and  there  was  an  immediate  re- 
conveyance by  him  to  trustees. 

LoED  Denman,  C.J. — If  I  entertained 
the  smallest  doubt  in  this  case,  I  should 
think  the  mandamus  ought  to  go,  but  I 
cannot  bring  my  mind  to  entertain  any 
doubt.  The  act  of  parliament  contains  a 
recital  that  the  particular  mill  will  sustain 
an  injury,  for  which  the  company  Tire  to 
render  satisfaction  either  in  the  form  of 
purchase-money,  or  of  a  compensation  to 
be  settled  by  a  jury.  The  parties  now  come 
and  say  that  they  have  been  injured,  and 
cannot  obtain  compensation.  Now  no  act  of 
this  sort  can  exist,  unless  there  be  some 
limit  as  to  the  time  within  which  claims  must 
be  made,  and  accordingly  there  is  a  section 
which  requires  that  the  claim  shall  be  put 
forth  within  six  calendar  months  after  the 
injury  has  happened.  Here  an  injury  was 
done  many  years  ago,  and  the  trustees  of 
the  settlement  might  have  made  their  claim 
within  six  months.  If  they  had  done  so, 
they  would  have  been  trustees  of  the 
money  which  they  would  then  have  receiv- 
ed. As  it  is,  the  limitation  clause  applies, 
and  the  parties  are  now  too  late. 

LiTTLEDALB,  J. — In  the  107th  section, 
it  is  stated,  the  mill  will  be  injured,  and 
that  the  injury  is  to  be  compensated.  It 
appears  that  the  parties  have  only  lately 
come  into  possession,  so  as  to  entitle  them- 
selves to  the  ownership ;  but,  under  the 
109th  section,  a  party  might  claim  not 
only  for  himself,  but  for  all  those  any  way 
interested,  and  the  sum  to  be  paid  might 
have  been  apportioned.  It  was  competent, 
therefore,  for  the  owner  of  the  life  estate 
in  this  property,  to  have  obtained  the  com- 
pensation for  the  whole  in  the  first  instance. 
How  it  was  to  have  been  disposed  of,  de- 
pended upon  the  nature  of  the  different 
interests.  And  by  the  114th  section,  the 
party  would  be  at  liberty  to  bring  an  action 
of  debt  against  the  person  receiving  the 
compensation,  who  neglected  to  pay  it 
over.  Then  the  act  provides,  that  the 
claim  shall  be  made  wiUiin  six  months.  It 
is  contended,  however,  that  the  case  in  not 
within  that  section,  because  it  is  provided 
for  by  the  107th  section.  But  that  section 
gives  to  the  owner  an  option  of  having  the 
property  sold,  or  a  compensation  assessed, 


He  must  therefore  declare  his  option,  and 
the  language  of  the  llSth  section  is  gene- 
ral, all  persons  being  required  to  make 
their  claim,  and  send  in  their  memorial 
within  the  six  months.  Here  then  there 
were  persons  who  could  have  made  the 
claim,  and  the  applicants  must  look  to  the 
parties  who  neglected  to  make  it. 

Patteson,  J. — The  question  arises  prin- 
cipally upon  the  lldth  section,  because,  if 
that  does  apply,  the  present  application  is 
not  in  proper  time.— [The  learned  Judge 
read  the  clause.]  It  is  quite  clear  that 
this  is  not  a  consequential  injury,  but  one 
which  was  caused  immediately  upon  the 
construction  of  the  works.  It  is  expressly 
stated  in  the  act  of  parliament,  that  they 
will  be  injured,  and  accordingly  even  be- 
fore the  works  were  completed  Uie  damage 
was  sustained.  The  limitation,  therefore, 
if  it  ran  at  all,  must  have  run  fW>m  the  1  at 
of  May  1809.  But,  it  is  said,  that  it  did 
not  run  at  all  here,  because  there  are  two 
classes  of  premises  to  which  the  107th 
section  of  the  statute  applies.  It  recites, 
that  certain  mills  will  be  injured,  and  those 
form  one  class,  and  also  that  other  pre- 
mises may  be  damaged,  and  those  form 
the  other  class  ;  that  as  the  latter  are  not 
necessarily  injured,  the  claim  will  only  be 
required  in  cases  of  that  class.  The  enact- 
ing clause,  however,  applies  generally  to 
both  classes,  and  enables  the  company  to 
purchase  or  render  compensation  in  either 
case.  Then  follow  provisions  in  the  sta- 
tute for  the  disposition  and  application  of 
the  purchase-money,  and  the  interest  of 
persons  not  competent'  to  convey.  And 
the  113th  section  can  only  apply  to  the 
cases  mentioned  in  the  107th.  It  is  gene- 
ral in  its  terms,  and  must  apply  to  all  that 
is  there  contained.  I  can  see  no  ground 
for  any  distinction  in  the  limitation  between 
such  cases  where  the  premises  are  neces- 
sarily injured,  and  those  where  it  is  con- 
tingent only.  It  is  said,  however,  that  the 
onus  of  tendering*  satisfaction  is  thrown 
upon  the  Dock  Company.  But  the  act  of 
parliament  does  not  say  who  are  the  owners 
of  this  property.  The  company,  therefore, 
did  not  know  to  whom  they  should  tender 
the  money,  while  the  owners  had  full 
knowledge  to  whom  they  should  make  their 
claim. 
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CoLBUiMB,  J. — ^Two  points  have  been 
made  in  support  of  this  application  :  one 
on  the  107th  section,  without  any  refer- 
ence to  the  state  of  the  title  to  this  pro- 
perty ;  the  other  with  reference  to  the  state 
of  that  title.     It  is  said,  as  to  the  first 
point,  that  this  was  a  specific  and  definite 
injury  which,  it  was  contemplated,  must 
neceMarily  have  resulted  from  the  works 
of  the  Dock  Company.     Therefore,    no 
claim  was  required;   and  the    limitation 
dause,  it  is  contended,  applies  to  those 
eases  only  where  it  is  necessary  to  make  a 
daim.    Bat  if  the  policy  and  object  of  the 
act  be  considered,  that  construction  cannot 
prevail.  Besides,  the  language  of  the  113th 
section  is  quite  general.     And  to  support 
the  view  that  no  datm  need  be  made  in 
Mch  a  ease  as  this,  the  Attorney  General 
■Hist  contend  that  the  company  are  to  take 
the  first  step,  and  find  out  the  owner  of 
die  property ;  and  that  if  they  failed  to  do 
so,  the  owner  might  at  any  time  bring 
forward  hit  daim.     That  would  be  an 
enactment  unprecedented.     The  act  gives 
them  no  legal  means  of  knowing  who  the 
owners  are — and  how  are  they  to  obtain 
that  knowledge  ?     It  applies,  however,  in 
its  terms  to  certun  as  well  as  to  uncertain 
injuries.  Therefore,  in  the  case  of  a  tenancy 
in  fee»  the  tenant  in  fee  was  bound  to  make 
his  claim  within  six  mondis.     But  then  it 
is  said,  secondly,  that  the  state  of  the  title 
protected  the  parties  in  this  case,  and  that 
they  were  not  bound  to  come  forward  until 
tiwDr  reveruon  vested  in  possession.     The 
proriaion  in  the  act,  which  enal>les  the 
owner,  who  is  abroad,  to  come  and  claim 
wirhin  eighteen  months,  affords  a  strong 
ai^tnnent  that  the  limitation  clause  is  ap- 
phcable  to  all  persons,  and  renders  it  im- 
peratiTe  vpon  the  tenant  for  lilt  or  the 
tmateqi  to  cone  forward  and  daim  for  the 
wboi»; — aad  there  is  no  hardship  in  such 
a  proTMOn,  because,  if  he  do  come  in,  the 
purtieo  who  wonkl  have  been  barred,  have 
a  rcnacdy  against  him  for  their  compensa- 
tioB.     No  maodunus,  therefore,  ought  to 
be  granted. 

Rule  discharged. 


1887.     > 
rU  17.  i 


TUE  KINO  V.  C.  P.  HARRIS. 


New  Series,  VI,— K.B. 


April 

Quo  Warranto -^Municipal  Corporation 
Act. 

Where  a  party  had  been  elected^  and  had 
acted  as  town  clerk  previous  to  the  passing 
of  the  Municipal  Corporation  Act^  but  was 
not  a  burgess  at  the  time  of  his  election^  and 
had  not  taken  the  oaths  nf  allegiance  and  su^ 
premacy,  nor  signed  the  declaration  required 
by  9  Geo,  4.  c.  17.  s.  2— the  Court  refused, 
at  the  instance  of  a  private  individual^  to 

frant  a  quo  warranto  information  against 
im,  to  know  by  what  authority  he  had  ex- 
ercised  the  ojficeifor  the  purpose  of  shewing 
that  he  w<u  not  an  officer  of  the  corporation^ 
and  therefore  not  entitled  to  compensation  on 
being  removed  from  his  office. 

This  was  an  application  for  a  quomarranta 
information  against  the  defondant,  to  know 
by  what  authority  he  exercised  the  office 
of  town  clerkof  the  borough  of  Cambridge, 
previous  to  the  year  1836.  It  appeared 
that  Mr.  Harris  had  been  elected  town 
clerk  of  that  borough,  in  1888,  and  had 
continued  to  act  until  December  1885, 
when  the  Municipal  Corporation  Act  came 
into  force,  aad  he  was  removed  from  his 
office,  and  a  new  town  clerk  was  appointed. 
Mr.  Harris  had  made  a  claim  for  a  com- 
pensation under  the  5  &  6  WilL  4.  c.  76. 
s.  66,  but  the  present  corporation  consi- 
dered that  he  had  not  been  duly  elected 
town  clerk,  not  having  been  a  burgess  of 
the  town  at  the  time  of  his  election,  and 
not  having  taken  the  oaths  of  allegiance 
and  supremacy,  as  prescribed  by  the  25 
Car.  2.  e.  ftp  nor  signed  the  declaration 
required  by  the  9  G«o.  4.  c  17.  s.  2.  The 
object  of  the  relator,  who  was  a  private 
individual,  was  to  shew  diat  he  was  not  an 
officer  of  the  corporation,  and  therefore 
not  entitled  to  compensation. 

Sturkie,  who  anplied  for  the  rule,  con- 
tended, that  the  Court  ought  to  grant  it, 
because,  according  to  the  66th  section  of 
the  Municipal  CcMrporation  Act,  no  person 
not  legally  appointed  an  officer,  can  be  en- 
titled to  compensation;  and  it  was  proposed 
to  try  the  validity  of  Mr.  Harris's  election 
by  this  proceeding. 

[Lord  Denman,  C.J.  —  Does  the  act 
say  anything  about  his  title  ?  Was  he  not 
in  the  office  ?] 

Y 
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Not  until  he  had  been  sworn  in.  Some 
doubt  might  have  been  raised,  whether  the 
judgment  ought  to  be  final  ouster,  or 
ouster  quousque  only ;  but  The  King  v. 
jReeks(l\  The  King  v.  Pindar {2\  The 
King  V.  Courtney  (8),  and  The  King 
v.,  Roberts  (4),  are  authorities  against 
the  doubt  expressed  in  The  King  v. 
Clarke  {5\  that  the  judgment  should  be 
quousque  only.  It  may  be  urged,  that  the 
annual  Indemnity  Act  should  be  called  to 
the  defendant's  aid,  but  it  will  not  be  avail- 
able, for  two  reasons  :  first,  it  only  reca- 
pacitates  and  restores  the  party  who  takes 
the  oaths  within  a  certain  period,  (see 
5  &  6  Will.  4.  c.  11,)  which  was  not,  and 
cannot  now  be  done  by  Mr.  Harris ;  and 
secondly,  there  is  a  proviso  whioh  prevents 
the  application  of  the  act  wh^n  the  office 
has  been  already  filled  up  (see  section  9). 
Here  the  ofilce  has  been  filled  up. 

Lord  Denman,  C.J. — The  defendant 
was  removed  from  this  office,  by  the  au* 
thority  given  by  die  Municipal  Corporation. 
Act ;  and  yet  it  is  said  that  he  is  not  an 
officer,  so  as  to  be  entitled  to  compensa* 
tion.  If  there  be  sufficient  grounds  for 
refusing  it,  they  may  be  stated  before  the 
proper  tribunal. 

LcTTz.BJ>ALE,  J. — There  have  been  cases 
of  informations  granted,  to  impeach  bygone 
elections,  but  they  have  occurred  where 
there  have  been  elections  of  a  mayor  or 
aldermen,  and  the  validity  of  other  elec- 
tions depends  upon  that  of  those  officers. 
But  here  A  private  relator  comes  to  impeach 
the  title  of  an  officer  now  out  of  office,  not: 
fi[>r  the  purpose  of  removing,  him,  but  to 
determine  his  right  to  the  compensation. 
If  he  was  not  an  officer,  you  may  refuse  to 
give  him  compensation,  and  then  the  ques- 
tion of  his  right  to  it,  will  come  on  in  a 
regular  course  of  proceeding. 
.  Pattsson,  J.— The  decision  of  this  quo 
fvarranto  would  not  at  all  settle  the  con- 
struction of  the  Municipal  Corporation  Act. 

CoLERiPOB,  J.  concurred. 

Rule  refused. 

(1)  t  Lord  lUym.  1447. 

<9)  Stra.Sn. 

(3)  9  East,  S46. 

(4)  S  Ad.  &  El.  771 ;  s.  c.  4  Urn  J.  Rep.  (h.s.) 
M.C.  118. 

(5>  «  EMt,  75. 


1837.    ^  THB  KING  V.  WILLIAM  TIMDALL 
Jan.   11.    /  AMD   OTHERS. 

Indictment — Nuisance  in  a  public  Port — > 
Special  Verdict, 

On  an  indictment  for  a  nuisance  byplac' 
ing  erections  in  the  port  of  Scarborough,  a 
special  verdict  found,  that  the  defendants 
were  owners  of  ship-building  yards  on  the. 
^^^  of  the  upper  part  of  the  harbour  ;  thai 
the  piles  in  question  had  been  driven  into  a 
sandy  bottom  during  seventy  years;  and  that 
the  weUer  used  tofim  between  the  piles  until 
certmn  planking  was  placed  there.  It  theu^ 
found  that  certain  commissioners,  under  cer~. 
tain  acts  of  parliament,  erected  works,  and 
deepened  the  harbour,  so  as  to  cause  a  greater 
rush  of  water  against  the  defendants*  pre^ 
mises  than  formerly,  to  the  extent  of  washing 
away  the  soil  and  threatening  destruction  to 
their  yard;  and  to  protect  their  property  they 
placed  transverse  planking  in  front  of  the 
piles,  doing  nothing  more  than  was  necessary 
to  protect  their  property  agtmst  the  sea,  in 
consequence  of  the  alterations  made  by  the, 
commissioners;  and  that,  by  the  defendants* 
works,  the  harbour  was,  in  some  extreme  eases, 
rendered  less  secure : — Held,  that  the  defend 
dants  were  entitled  to  an  ocqmttaL 

iFor  the  report  of  the  above  case,  see 
aw  J.  Rep,  (k.s.)  M.C.  p.  97.] 


1837.     > 
il  20.  > 


April 


THE  KINO  V.  THE  INHABITANTS. 
OF  SCABIS&RiCK. 

Highway,  Repair  of — Evidence — Pre- 
sumption, 

On  an  indictment  against  a  township  for 
non-repair  of  a  highway,  the<  defendante 
proved  an  agreement  between  the  owner  of 
all  the  lands  in  their  township,  and  the  owner 
of  all  the  lands  in  an  adfoini^  townskhh- 
made  in  the  reign  of  Queen  Elizabeth,  oy 
which  it  was  agreed,  that  a  road  should  be, 
formed  through  both  townships,  to  be  repaired 
in  equal  moieties ;  and  that  a  stone  washed 
at  a  place  in  the  defendants'  township,  to 
mark  a  portion  therein  which  was  to  be  re- 
paired  by  the  adjoining  townsltip,  and  which 
part  was  the  subject  if  the  indictment.  The 
agreement  contained  a  stipulation  that  a 
further  assurance  should  be  prepared  by  a 
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lamyer, — InU  ntme  was  produced.  Repairs 
were  proved  to  have  been  done  by  the  adjbth" 
mg  township  for  two  centuries: — Heid,  that 
the  Judge  ought  not  to  have  advised  the  jury 
to  find  thai  there  had  been  some  legal  charge 
created  upon  the  lands  in  theU  adjoining 
township,  to  repair  this  road. 

[For  the  report  of  the  above  casei  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  103.] 


.} 


THOMAS  V,  JENKINS. 


18»7 

April  121 

Evidence — Boundary — Reputation* 

The  question  in  the  cause  being  as  to  thi 
boundary  of  a  certain  estate,  witnesses  having 
stated  that  the  boundaries  of  the  estate,  and 
of  the  hamlet,  were  identical : — Held,  that 
they  might  state  what,  according  to  teputa^ 
turn,  was  the  boundary  of  the  hamlet. 

This  was  an  action  of  replevin,  tried 
before  Coleridge,  J.,  at  the  last  Carmar- 
thenshire Assizes,  when  the  question  in 
the  cause  was,  whether  a  certain  piece  of 
land  belonged  to  one  sheep-walk  or  an-' 
other.  Witnesses  were  called,  who  stated, 
to  questions  on  the  part  of  tlie  defendant, 
without  objection,  that  the  boundary  of  thd 
plaintiff's  farm  was  the  same  as  that  of  the 
hamlet.  They  were  then  asked  what,  ac- 
cording to  reputation,  was  the  boundary 
of  die  hamlet.  This  question  was  objected 
to,  but  the  Objection  was  overruled,  and 
the  defendant  recovered  a  verdict. 

CftUtofi  now  moved  for  a  new  trial,  and 
contended  that  the  last  question  was 
improper,  and  the  evidence  inadmissible. 
It  was,  in  efieet,  evidence  of  the  boundary 
of  a  fimn  by  reputation.'  That  is  admis; 
aible  to  prove  public  boundaries,  but  not 
td  establish  those  of  private  estates,  which 
nay  be  contintially  changing.  He  cited, 
iPhU.  Evid.  249,  Weeks  v.  Sparke(\), 
Doe  V.  l%omas{2),  Richards  v.Bassett  (d), 
Talbot  V.  Lewis  (4),  Crease  v.  BarreU{p), 

(1)  iMaa.&Selvr.  679. 
(9)  14  East,  SiS, 

(3)  10  B.  ft  C.  657 ;  a  c.  8  Law  J.  Rep.  K.B. 
t89. 

(4)  1  Cr.  M.  ft  R.  495;  i.  c.  4  Uw  J.  Rep. 
(»J.)  Exch.  9. 

(5)  1  Cr.  M.  ft  R.  919;  s.  c.  5  Law  J.  Rep. 
(N.S.)  Each.  8. 


The  King  v.  Antrobus{e),  and  Joi%es  v. 
mUiams{7). 

Lord  Denman,  C.J. — There  is  no  doubi 
that  reputation  is  admissible  evidence  to 
prove  a  parish  boundary  ;  the  question  is; 
whether  it  is  admissible  here  in  a  case 
where  the  parish  boundary  is  the  same  a^ 
that  of  the  farm.  When  once  the  fact 
has  been  established,  that  the  boundaries 
of  the  two  lire  identical,  any  mode  of  prov^ 
ing  what  the  boundary  of  the  hamlet  is, 
was  admissible.  It  seems  that,  no  objec* 
tioh  being  taken  to  the  question,  it  wad 
Imswered,  that  the  boundary- of  the  farnl 
was  that  of  the  hamlet;  and  then  it  was  in- 
quired, what  was  the  boundary  of  the  hand- 
le t.  Many  observations  might  be  nhade 
upon  the  nature  of  this  evidence,  but  th^ 
two  questions  were  inseparable.  The  cas^ 
is  the  same  as  if  one  party  had  sold  his 
estate,  with  an  express  reference  t6  thci 
boundary  of  the  hamlet^  when  there  t:aii 
be  no  question  that  that  boundary  could 
be  inquired  into. 

Pattbson,  J. — ^The  question  in  the  case 
was,  whether  the  land  in  question  was 
parcel  of  farm  A.  or  of  farm  B, — whicfi 
was  to  be  determined  by  all  kinds  of  legal 
evidence.  It  is  quite  clear,  that  on  such 
a  question,  evidence  of  reputation  was  in- 
admissible ;  but,  on  a  question  of  a  publJd 
boundary  it  was  receivable.  It  being 
conceded  that  the  boundary  of  the  farm 
was  the  same  as  that  of  the  hamlet,  I  can-^ 
not  say  that  it  did  not  let  in  all  evidence 
which  was  applicable  to  prove  the  boundar}^ 
of  the  latter.  It  is  said,  that  the  evidence 
which  established  the  identity,  was,  in  fact,, 
reputation  only.  But,  as  I  understand, 
the  jury  were  cautioned  not  to  take  into 
consideration  any  evidence  of  this  kind, 
which  shewed  what  the  boundary  of  the 
sheep-walk  was.  If  they  were  satisfied 
that  the  boundaries  of  the  estate  and  of 
the  hamlet  were  identical,  I  do  not  think 
the  evidence  ought  to  have  been  rejected. 
If  the  evidence  of  the  identity  had  been 
reputation  only,  it  might  have  been  ob- 
jected to,  but  the  witnesses  stated  that 
positively  as  a  fact.  It  is  urged,  that  the 
boundaries  might  be   Changed ;  the  wit- 

.  (6)  8  Ad.  fit  EL  788;  s.  c  4  Law  J.  Rep.  (n.s.) 
K.B.91. 
(7)  6  Uw  J.  Rep.  (K.S.)  Eich.  107. 
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nesses,  however,  stated  that  tliey  were 
identical.  It  is  quite  enough,  if  the  jury 
believed  the  first  fact,  and  any  objection 
to  the  mode  of  proving  that  fact,  should 
have  been  taken  at  the  time  when  the  proof 
was  offered. 

Coleridge,  J. — There  is  more  novelty 
than  difficulty  in  this  point.  The  question 
which  was  objected  to  was  this,  *'  Have 
you  had  your  sheep  up  to  the  boundary  of 
the  hamlet?"  The  only  objection  to  that 
was,  that  it  was  not  relevant  to  the  issue. 
But  that  cannot  be  sustained  when  the 
answer  to  the  previous  question  is  consi- 
dered, namely,  that  the  boundaries  of  the 
estate*  and  of  the  hamlet,  were  the  same. 
It  is  conceded,  that  the  evidence  would 
have  been  admissible,  if  the  issue  had  been 
as  to  the  boundary  of  the  hamlet;  then  it 
cannot  make  any  difference,  whether  that 
be  the  issue  in  the  cause,  or  only  an  issue 
which  assists  in  proving  that  which  is  the 
issue  in  the  cause. 

Rule  refuted. 


1837. 
April  24, 27 


] 


In  re  gompertz. 


Prisoner — Rules  of  the  Prison — Contempt. 

Where  a  party  is  in  the  custody  of  the 
marshal  for  a  contempt^  for  not  putting  in 
his  answer  to  a  bill  in  equity ^  the  marshal 
cnnnoty  of  Ids  own  authority^  allow  him  to 
have  the  benefit  of  the  rules. 

In  Trinity  term  lSd6,  a  rule  nin  had 
been  obtained,  calling  upon  Henry  Crom* 
pertz  and  the  marshal  of  the  Marshalsea, 
to  shew  cause  why  the  said  Henry  Gom* 
pertz  should  not  be  deprived  of  the  rules 
of  the  King's  Bench  prison,  and  confined 
within  the  walls  thereof.  The  application 
was  supported  by  an  affidavit,  which  stated* 
that  Henry  Gompertz  was  in  custody  of 
the  marshal  of  the  King's  Bench  in  execu- 
tion, and  upon  detainers  at  the  suit  of 
various  persons,  as  also  detained  upon  six 
several  attachments  issued  out  of  the  Equity 
side  of  the  Court  of  Exchequer  at  the  in- 
stance of  G.  J.  Best ;  five  of  such  attach- 
ments being  for  contempt  of  court  in  non- 
payment of  several  sums  for  costs,  and  the 
other  being  for  a  contempt  in  not  puttin; 
in  his  answer  to  a  bill  of  the  said  ~ 


ittmg 


Best,  filed  in  tluit  court :  that  pursuant  ta 
an  act  of  that  court,  the  said  Henry  Gom- 
pertz was,  on  the  drd  of  June  last  brought 
up  on  a  writ  of  habeas  corpus  cum  €aus4 
from  the  custody  of  the  marshal  into  the 
Court  of  Exchequer,  and  com^iitted  to  the 
custody  of  the  warden  of  the  Fleet :  that, 
by  another  writ  of  habeas  corpus,  in  a  cause 
between  S.  Wilson  and  C.  F.  CoUing,  exe- 
cutors, plaintiffs,  and  the  said  Henry  Groro- 
pertz,  defendant,  he  was,  on  the  6  th  of  June, 
again  committed  to  the  custody  of  the  mar- 
shal, charged  with  the  further  debt  therein 
mentioned,  and  also  with  the  aforesaid 
contempt.  And  the  affidavit  also  alleged, 
that  Henry  Gompertz  was  living  within  the 
rales  in  an  expensive  style,  and  that  the 
marshal  had  stated  that  Henry  Gomperta 
hact  paid  a  large  sum  of  money  ior  the 
benefit  of  the  rules.  There  were  affida- 
vits in  reply,  negativing  the  charges  of 
expensive  living,  and  stating  that  tha 
health  of  Henry  Grompertz  required  the 
benefit  of  the  rules ;  but  admitting  tbat  he 
had  found  security  to  the  marahal  for  a 
large  amount«  In  these  affidavitst  two 
instances  were  set  forth  of  prisoners  in 
contempt  of  the  Court  of  Chancery  for  not 
appearing  and  not  answering,  who  had 
been  allowed  the  benefit  of  the  rulea.  The 
rule  had  been  enlarged  to  Michaelmaa 
term,  and  subsequently  to  Hilary  and 
Easter  term  1837 ;  the  affidavits  in  answer 
were  filed  at  different  times  down  to  Ja« 
nuary  1837. 

Piatt  now  shewed  cauae,  and  obfeotedf 
that  the  affidavits  were  not  properly  enti- 
tled ;  that  tbey  ought  to  be  entided  in  some 
cause. 

[The  Court  appeared  to  consider  that 
they  were  not  properly  entitled^  but  the 
objection  was  not  pressed.] 

Then,  there  is  no  authority  for  such 
an  application  to  this  Court.  The  mar- 
shal has  a  discretionary  power  to  allow 
the  benefit  of  the  rules  to  aay  person  in 
custody,  and  the  Conrt  will  iiot  interfere 
with  the  exercise  of  his  discretion*  In 
London  Joneses  case  {\\  and  The  King 
v.  Hayes  (2),  the  marshal  had  refused 
to  allow  the  rules,  and  this  Court  would 
not  interfere.     And,  in  Hall  v.  Amold{p\ 

(1)  «Stnu817. 

(«)  lb.cit. 

(5)  t  D.  6c  R.  709 ;  s.  c.  1  Law  J.  Rep.  KJ3. 187. 
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wberb  the  marshal  had  allowed  a  pri- 
Moer,  in  custody  for  a  contempt,  to  have 
the  benefit  of  the  rules,  the  Court  discharg- 
ed a  rule  with  costs,  which  had  been 
mored  for  to  make  the  marshal  pay  the 
debt,  as  on  an  escape.  Here  the  affidavits 
ihew  that  it  is  necessary,  in  consequence  of 
the  state  of  the  health  of  Mr.  Gompertz, 
that  he  should  not  be  confined  to  the  walls 
of  the  prison. 

Knontes  appeared  for  the  marshal,  and 
referred  to  the  Rule  M.  28  Car.  2,  whereby 
it  is  ordered,  that  the  marshal  shall  not 
permit  any  person  whatsoever  remaining 
in  custody  upon  any  action,  or  in  execu- 
tion, or  for  any  contempt  whaUoever,  de- 
tained within  the  said  prison,  or  within  the 
liberty  of  the  rules  of  the  said  prison,  to  go 
oat  of  the  prison,  or  the  liberty  aforesaid, 
without  a  special  order  of  the  Court.  The 
marshal  was  quite  ready  to  obey  any  order 
which  the  Court  might  make  in  the  present 
case ;  but  it  is  to  be  implied  from  that  rule 
that  the  marshal  had  the  power  of  granting 
the  liberty  to  persons  in  custody  for  con- 
tempt. 

W.  H.  WaUon  and  EiderUm,  in  support 
of  the  rule. — ^First,  the  marshal  has  no 
power  whatever  to  grant  the  liberty  of 
the  rules  to  a  party  charged  with  a  con- 
tenpt,  at  least  where  it  is  such  a  ccmtempt 
as  the  present— namely,  £mr  not  answer- 
ing. The  imprisonment  is  by  way  of  pu- 
niihnent,  and  not  merely  a  confinement 
in  custody  until  money  be  paid.  The  cases 
referred  to  in  Str&nge  shew,  that  a  person 
m  custody  on  a  criminal  charge,  is  not 
allowed  the  benefit  of  the  rules.  In  the 
Comt  of  Chancery,  where  a  party  is  com- 
mitted for  a  contempt  in  non-payment  of 
money,  he  is  simply  committed  to  custody ; 
wheieas  for  a  contempt  in  not  answering,  it 
is  to  close  custody,  and  he  is  not  allowed 
the  rules — ^•enysioitf  (4).  The  cases 
mentieaed  in  the  affidavits  probably  passed 
without  notice*  In  Hall  v.  Arnold^  the 
application  waa  miseonceived,  for  certainly 
there  wm  no  ground  for  the  motion  tlien 
made  against  the  Master.  If  there  be  a 
necessity  for  any  special  indulgence,  the 
party  mast  apply  to  the  Court,  or  a  Judge 
at  chambers,  and  obtain  an  order  for  it 
--The  King  v.  BenneU  (5).    Secondly,  the 

(4)  BwB.  CC.  374. 
(6)  4  D.  It  a.  853. 


facts  disclosed  on  these  affidavits  shew^ 
that  there  has  been  a  great  abuse  of  the 
privilege,  if  it  exist,  which  the  Court  will 
interpose  to  prevent.  In  RuUwen  v. 
£rowfi(6),  Best,  C.J.  said,  "  If  the  warden^ 
after  notice  that  a  man  has  been  abusing 
his  privilege  by  going  beyond  the  rules, 
does  not  think  it  right  to  lock  that  man  up^ 
I  for  one  shall  require  a  strong  argument  to 
convince  me  that  it  is  not  a  ne^tgent  or 
voluntary  escape."  They  also  i^erred  to 
a  case  furnished  by  the  officers  of  the 
Court,  In  re  Bryawt^  where  a  rule  to  de* 
prive  a  prisons  in  custody  for  a  contempt, 
of  the  benefit  of  the  rules,  was  made,  on 
the  ground  that  he  was  not  entitled  to  them, 
and  to  the  case  of  Goodwin  v.  £ayne${7). 

Lord  Dbkman,  C.J. — ^This  case  may 
be  placed  on  a  broad  and  general  principle: 
Wl»tever  indulgence  may  be  permitted  to 
persons  in  custody  for  non-payment  of 
money,  is  not  applicable  to  persons  who 
are  to  be  considered  as  criminals;  and 
therefore,  the  only  question  now  is,  whether 
the  present  party  is  to  be  considered  as  a 
criminaL  The  case  does  not  present  any 
doubt  to  my  mind.  Where  a  party  is  in 
contempt  for  not  performing  something 
which  he  has  been  ordered  to  do,  he  is  in 
prison  for  criminal  misconduct  on  his  part. 
The  marshal  ought  not  to  grant  him  any 
indulgence  on  his  own  authority,  but  if 
there  be  any  necessity,  the  application  ought 
to  be  made  to  the  Court.  The  case  of  Sir 
W.  Lewes  was  very  peculiar  (8) ; — he  was 
an  unfortunate  and  ruined  man,  and  pro- 
bably was  not  pressed  by  his  creditors.  I 
do  not  enter  into  the  circumstances  of  this 
case,  or  the  kind  of  abuse  which  is  charged, 
but  I  decide  it  on  the  general  ground,  that 
the  party  was  not  in  such  a  situation  as 
authorised  the  marshal  to  allow  him  to 
have  the  rules. 

LiTTLSDALB,  J. — There  is  a  marked 
distinction  between  the  cases  of  persons  in 
contempt  for  non-payment  of  money,  and 
for  not  obeying  the  order  of  the  Courts* 
In  the  former  case,  the  marshal  takes  his 
own  security,  that  the  party  shall  not  escape 
from  his  custody,  and  that  is  left  entirely 


(6)  2  C.  &  P.  535  J  8.  c.  5  Law  J.  Rep.  C.P.  51. 

(7)  Poit,  166. 

(8)  OiM  of  the  caaes  mentioned  in  the  affidavit. 
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to  himself.  But  contempts  of  the  Court 
stand  upon  very  different  grounds,  and 
the  Court  must  see  whether  a  party  is  pro- 
perly let  out  of  the  prison.  If  he  has  any 
matter  to  urge  which  would  warrant  his 
being  allowed  to  live  in  the  rules,  that  must 
be  submitted  to  the  Court.  But  the  mar- 
shal cannot  take  any  security  in  such  a 
case.  I  take  it,  when  a  person  on  a  cri- 
minal charge  is  remanded,  he  ought  to  go 
within  the  walls  of  the  prison ;  and  until 
he  receives  the  judgment  of  the  Court,  he 
ought  to  be  confined  within  it.  The  rule 
of  Car.  2.  has  no  application  to  this  case. 
It  relates  to  the  common  day-rule,  with 
reference  to  which,  there  is  no  distinction 
between  the  walls  of  the  prison,  and  the 
rules  of  it. 

Patteson,  J. — I  agree  that  that  rule 
has  no  application  to  this  case,  but  is  mani- 
festly confined  to  day-rules.  The  question 
is,  whether  the  marshal,  of  his  own  autho- 
rity, in  these  cases  can  suffer  a  party  to 
have  the  rules,  or  there  must  be  an  appli- 
cation to  the  Court.  It  is  laid  down  in 
TidcTs  Prac.  p.  S7S,  (6th  edit.)  that  bene- 
fit of  the  rules  is  never  granted  to  a  pri- 
soner in  execution  on  a  criminal  account, 
or  for  a  contempt.  If  there  be  any  ground 
for  an  extension  of  the  privilege,  an  appli- 
cation should  be  made  to  the  Court.  Hall 
V.  Arnold  is  open  to  explanation.  It  was 
an  application  that  the  marshal  should  pay 
the  debt,  and  the  Court  said  they  could 
not  exercise  that  jurisdiction.  Wherever 
a  party  is  in  custody  for  some  contempt, 
which  he  must  purge  by  some  act  other 
than  the  payment  of  money,  he  is  a  pri- 
soner on  a  criminal  charge. 

Coleridge,  J. — The  case  resolves  itself 
into  a  short  question,  whether  the  marshal 
can  take  upon  himself  to  allow  the  rules, 
or  whether  that  is  to  be  done  by  the  Court. 
It  is  answered,  by  considering  the  nature 
of  the  commitment.  Sometimes  that  is 
merely  to  insure  the  payment  of  money* 
and  the  production  of  the  party.  In  other 
cases  it  partakes  of  the  nature  of  punish- 
ment for  a  criminal  charge.  Now  the 
marshal  cannot  take  upon  himself  to  remit 
any  part  of  the  punishment.  The  contempt, 
in  the  present  case,  was  the  refusal  to  do 
an  act  required  to  be  done  by  a  court  of 
equity. 

RuU  absolute. 


Knowtes  applied  to  the  Court,  to  know 
whether  Mr.  Gomperts  was  to  be  prevented 
from  obtaining  day-rules.  But  the  CouRt 
said,  that  the  rule  of  Car.  2,  did  not  apply 
to  such  a  case  as  the  present,  and  refused 
to  give  any  direction  upon  the  subject. 

Plait  made  a  special  application  that 
Mr.  Gompertz  might  have  the  rules  of  thd 
prison. 

The  Court  granted  a  rule  nm,  and  on 
the  last  day  of  term,  after  hearing  Watsoni 
made  a  rule  that  he  should  have  leave  td 
reside  without  the  walls  for  a  week. 

[1741,  June  4. — ooodwik  v.  baykes. — - 
Prisoner  in  the  Fleet  for  non-payment 
of  money.  Prisoner  had  been  frequently 
out  of  the  rules  out  of  term  time.  Ordered 
by  the  Lord  Chancellor,  that  he  be  confined 
a  close  prisoner  within  the  walls — Reg.  Lib* 
1740,  A.  856.] 


18d7.       \    LAW  AND  ANOTHER  0.  WIL-' 

May  4.    y  kins. 

Goods  sold  and  delivered — Father  and 
Child — Responsibility, 

A  father  Sent  his  son,  agedfmrteenf  to  a 
school  at  a  distance.  Being  in  want  of  clothes^ 
the  boy  ordered  a  suit  at  a  tailor's  in  the 
town^  wore  tl^m^  and  took  them  home  in  his 
box.  There  was  no  evidence  that  hisfiahet 
saw  themf  or  knew  of  the  supply,  or  had 
given  any  directions  as  to  the  mode  by  whieh 
he  was  to  be  supplied : — Heldf  that  there 
was  a  case  to  be  submitted  to  the  jury ,  of  an 
authority  in  the  son  to  give  the  order  on  be-^ 
half  of  his  father^ 

Assumpsit  for  goods  sold  and  delivered; 

Plea — Non  assumpsit. 

At  the  trial,  before  Parke,  B.,  at  th^ 
Summer  Assizes  for  Cambridgeshire,  in 
1885,  it  appeared  that  the  action  wa^ 
brought  to  recover  the  sum  of  3/.  1  !#.,  for 
a  suit  of  clothes  supplied  by  the  plaintifRi, 
who  were  tailors  at  Cambridge,  to  the  sort 
of  the  defendant,  a  lad  of  fourteen  years 
of  age,  who  had  been  sent  by  his  father  to 
a  school  at  that  town.  The  boy  had  or* 
dered  the  goods  himself,  which  were  suit- 
able to  his  situation,  and  of  which  he  was 
in  great  want.     He  had  worn  them  while 
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U  school,  and  took  tbem  home  in  hU  box, 
but  it  did  not  appear  in  evidence  that  the 
&ther  had  ever  seen  Uie  clothes  on  his 
SOD,  or  had  known  of  his  having  had  them. 
On  this  evidence,  the  learned  Judge  was 
of  opinion  that  the  defendant  could  not  be 
made  responsible  for  these  goods,  and  non- 
suited the  plaintiffs.  In  the  ensuing 
Michadmas  term, 

Kelly  obtained  a  rule  fiMt,  to  set  aside 
this  nonsuit  and  for  a  new  trial,  against 
which,  cause  was  now  shewn  by — 

SiorkSf  Serj. — The  nonsuit  was  right. 
There  was  no  order  given  by  the  father, 
nor  any  authority  sufficient  to  warrant  his 
son  in  ordering  the  clothes  on  the  father's 
responsibility.  It  was  not  shewn  that  the 
father  had  not  supplied  the  boy  with  pro- 
per clothing,  or  that  any  communication 
was  made  to  the  father  respecting  the 
goods  which  had  been  ordered.  The  father 
did  not  know  of  the  supply,  and  is  not 
shewn  to  have  ever  seen  the  goods. 

[Lord  Denman,  C.J.  referred  to  Rol/e 
y.AbboU(l).'] 

As  to  Uie  case  going  to  the  jury,  the 
Judge  was  not  bound  to  leave  the  question 
to  them,  if  he  saw  no  evidence  of  authority. 

Kelly,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Dehman,  C.J. — I  think  the  learned 
Judge  went  £Eurther  than  any  former  case. 
A  father  is,  in  law,  liable  for  the  things 
supplied  to  his  child,  whom  he  sends  out 
io  a  state  of  destitution.  Here  there  is 
00  evidence  of  any  authority  given  to  any 
one  dse  to  supply  the  necessary  clothing, 
or  that  he  gave  the  boy  any  means  of  pro- 
viding for  himself.  The  boy  was  in  want 
of  clothes,  and  the  father  ought  to  have 
shewn  circumstances  from  which  it  would 
have  appeared  that  he  had  not  given  him 
any  authority  to  order  the  clothes.  There 
was,  under  all  the  circumstances  of  the 
case,  evidence  to  go  to  the  jury,  of  an  au- 
thority given  to  the  hoy  to  order  these. 
dothM. 

Patteson,  J. — There  is  certainly  some 
evidence  in  this  case,  though  it  is  not  very 
strong.  The  boy  having  had  the  clothes, 
took  them  home  in  his  box. 

CoLBRiDOB,  J. — The  question  is,  whether 
there  is  not  something  from  which  the  jury 
might  imply  an  authority  in  the  boy  from 
(1)  6  Cm.  &  Pay.  J86. 


the  father,  to  order  his  own  clothes.  We 
are  desired  to  suppose  that  the  boy,  when 
be  took  them  home,  kept  them  locked  up 
in  his  box.  There  is  evidence  from  which 
we  can  presume  that  the  father  did  see 
them. 

Mule  absolute  (2). 


1887 
May 


i.} 


DOB  detn.  JAMES  THOUPSOK  V* 
SUSANNAH  THOMPSON. 


Ejectment— Tenancy  at  Will— 9  ^  4 
Will.  4.  c.  27. 

Where  a  party  had  held  pouession  of 
land,  mthout  payment  of  rent  or  any  ac^ 
knowledgment  for  twenty  years,  but  not  ad" 
versely  to  t/te  real  owner, — Held,  that  his 
hetr-at'lam  could  not  within  f»e  years  after 
the  passing  of  the  S  ^  4  W$U.  4.  e.  27. 
maintain  an  ejectment  against  the  widow,  who 
continued  to  occupy  after  the  death  of  the 
tenant  at  will. 

The  £acts  of  this  case  have  been  stated 
in  the  report  of  Doe  dem.  Burgess  and  an- 
other V.  Thompson,  ante,  p.  57,  except  that 
this  was  an  action  brought  by  the  heir-at- 
law  against  his  mother,  to  recover  part  of 
the  premises  which  had  belonged  to  his 
grandfather,  William  Thompson,  and  that 
was  brought  by  the  devisees  of  William 
against  his  grandson  James,  the  present 
lessor  of  the  plaintiff.  The  same  question 
was  raised  in  this  case,  which,  indeed,  was 
tried  first,  having  been  tried  at  the  Cam- 
bridgeshire Summer  Assizes,  in  1835,  be- 
fore Parke,  B.,  when  the  jury  found  that 
James  Thompson,  the  father  of  the  lessor 
of  the  plaintiff,  had  occupied  the  land  in 
question,  without  payment  of  rent,  for 
more  than  twenty  years  before  his  death, 
but  not  adversely  to  his  father  William, 
from  whom  he  had  obtained  the  possession. 
The  learned  Judge  directed  the  verdict  to 
be  entered  for  the  defendant;  but  gave  the 
plaintiff  leave  to  enter  a  verdict  for  him, 
if  the  Court  thought  him  entitled  under 
the  8  &  4  Will.  4.  c.  27.  s.'7.  In  the  ensu-. 
ing  term, — 

B,  Andrews  ohtMSked  a  rule  accordingly ; 
against  which — 

(9)  See  Baker  v.  Keen.  2  Stark.  N.P.C.  5(U  * 
Blaekbome  «.  Maokey,  1  Car.  &  Pay.  1 ;  and  Fluck 
V.  ToUemache,  ibid.  6. 
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Kelly  (with  whom  was  Bylei)  now 
shewed  cause. — It  is  unnecessary  to  con- 
sider the  meaning  or  elTect  of  the  3  &  4 
Will.  4.  c.  27,  because  section  15  prevents 
the  application  of  the  statute  to  this  case. 

B.  Andrews  and  Qunning,  in  support  of 
the  rule. — The  facts  were  these : — ^In  1 807, 
William  gave  the  possession  to  his  son 
James,  who  remained  in  possession  until 
1831,  when  he  died,  having  had  possession 
of  the  land  for  more  than  twenty  years. 
Upon  his  death,  the  present  defendant, 
who  is  his  widow,  entered,  and  the  heir- 
at-law  of  James  brings  this  ejectment.  He 
stands  in  the  same  situation  as  his  father 
would  have  done,  and  he  had  by  the 
second  section  acquired  an  indefeasible 
estate  against  all  the  world  except  his 
father,  who  might,  under  the  proviso  con- 
tained in  the  fifteenth  section,  have  re- 
covered the  possession.  But  it  is  not 
competent  for  the  defendant,  who  does  not 
come  in  under  the  grandfadier,  to  set  up 
his  right. 

[Coleridge,  J. — ^Why  may  she  not  shew 
a  right  of  entry  in  another  person  ?  In 
the  ordinary  case,  where  the  right  of  a 
third  person  is  set  up  by  way  of  defence, 
as  in  the  case  of  a  term  of  years,  it  is  a 
right  of  entry  which  is  set  up.] 

The  argument  is,  that  the  l^Mor  of  the 
^aintiff  has  acquired  an  estate  defeasible 
only  upon  the  real  owner  coming  for- 
ward and  setting  up  his  claim.  Therefore, 
as  the  present  plaintiff*  shews  a  title  by  a 
twenty  years'  possession  of  his  ancestor, 
which  is  rendered  a  valid  tide  by  the  new 
statute,  he  ought  to  succeed  i^ainst  this 
delbndant* 

Loan  Demman,  C.J. — The  inoBstreua 
consequences  which  would  follow,  clearly 
shew  diat  thi»  construction  cannot  be 
given  to  tke  statute.  If  it  were  correct,  in 
every  case  where  any  person  has  had  a 
possession  for  twenty  years,  without  an 
adverse  hoMing,his  heir-at-law  may  come 
forward  and  turn  out  the  party  in  posses- 
sion, whomay,  nevertheless,  have  made  out 
a  good  titlcr 

LiTTLEDALB,  J. — The  Statute  is  intend- 
ed to  apply  to  all  tenancies  existing  at 
the  time  when  it  was  passed.  Accord- 
ing to  the  argument  now  urged,  whenever 
it  could  be  found  that  there  had  been  a 
holding  for  twenty  years,  a  party  might 


come  and  make  his  claim  after  any  lapse 
of  time. 

Patteson,  J. — It  would  have  been  quite 
a  different  thing  if  the  lessor  of  the  plain- 
tiff had  remained  in  possession  for  twenty 
years.  Then,  the  second  section  would 
have  been  applicable,  and  t^  owner  most 
have  brought  in  aid  the  15  th  section  to 
support  his  case.  Here,  die  lessor  of  the 
plaintiff*  must  make  out  his  own  title,  and 
must  establish,  that  though  after  the  time 
of  the  possession  had  elapsed,  the  estate 
had  been  determined,  and  given  up  to  his 
grandfather,  yet  the  twenty  years'  posses- 
sion by  his  father  was  sufficient  for  bin. 
That  he  cannot  do. 

CoLsaiDOB,  J.  concurred. 

Bxdt  dk9cKarged, 


1837.     \    THE  EMPsaoa  of  beasil  9. 
May  8.    J  robinsoh. 

Practice, — Security  for  Costs, 

A  foreign  sovereign  rtsidmg  abroad  must 
fnd  security  for  costs* 

This  was  an  acdon  on  a  charter-party, 
brought  in  the  name  of  the  Bmperor  of 
Brazil,  who  resides  in  South  America. 

Watson  had  obtained  a  rule  nisi  for  se- 
curity for  costs ;  against  which^ — 

Martin  now  shewed  canue. — In  The 
Dyke  de  MimUUane  v.  Ckrisiin{\\  tke 
Court  said,  that  out  of  respect  for  his 
sovereign,  they  would  not  require  a  forein 
ambassador  to  find  security  for  coats.  69 
here,  the  Court  will  not  presume  Ihat  a 
foreign  monarch  will  not  pay  die  coata  of 
the  action  if  he  fail. 

Per  Ctirtam.— He  is  residing  abroad, 
and  cannot  be  distinguished  from  any  other 
suitor.  In  that  case,  the  ansMsador 
was  residing  in  Engkmd.  Tbe  plaintiff 
BBHist  give  security. 

RtdeabsohsU{i), 

0)  5  Mia.  ft  8«lw.  503. 

(S)  See  M  to  the  liftbilitieiof  a  f<>nijni  eovvrBigQ 
BuiDg  in  the  courts  of  this  country,  The  King  of 
Spain  V,  Hullett,  7  Bligb.  N^.  359,  s.  c.  1  CltrL  & 
Fin.  333,  tnd  G\yn  v.  Soares,  5  Law  J.  Rep.  (N.S.> 
Eicfa.  Eq.  49. 
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1837.       \      J0NE8  V.  LITTLEDALE  AND 
April  19.  /  OTHERS. 

Principal  and  Agent — Contract, 

Where  broken  sold  goods  by  auction,  and 
being  under  advances  to  their  principalf  gave 
an  invoke  in  their  own  name,  and  received 
the  price : — Held,  that  <*ey  mere  concluded 
6y  their  invoice,  and  were  not  at  liberty  to 
set  up  that  they  only  sold  as  brokers,  and 
that  the  buyer  knew,  or  had  the  means  of 
knowing,  that  they  did  not  seU  as  principals. 

Assumpsit  for  a  breach  of  contract,  in 
not  delivering  a  quantity  of  hemp,  pur- 
chased by  the  plaintiff  of  the  defendants, 
and  also  for  money  had  and  received  to  the 
plaintiff's  use. 

Plea — to  the  first  count,  non  assumpsit ; 
and,  as  to  the  second  count,  a  tender  of 
5ftL,  which  was  admitted  by  the  replica- 
tion. 

At  the  trial,  before  Patteson,  J.,  at  the 
last  Liverpool  Assizes,  the  plaintiff  pro- 
dnced  an  invoice,  signed  by  the  defendants' 
clerk,  and  stating  tliat  he  had  bought  sixty- 
four  boles  of  hemp,  of  J.  and  H.  Littledale, 
for  1551.  14i.  IIJ.,  payment  in  fourteen 
days  and  six  months ;  received  on  account 
100/.,  October  31.  This  money  was  paid 
by  the  plaintiff,  and  on  the  i26th  of  Novem- 
ber, he  also  paid  5tl.,  the  residue,  and  de- 
manded a  delivery  order.  The  defendants' 
clerk  gave  him  an  order  upon  Messrs. 
Coupland  &  Duncan,  in  whose  warehouse 
the  hemp  was  lying.  The  order  was  pre- 
sented on  the  same  day,  but  they  refused 
to  deliver  the  hemp.  The  defendants  were 
then  applied  to,  and  promised  to  procure 
the  delivery ;  but  never  did  so.  The  hemp 
was  sold  at  a  public  auction,  and  the  de- 
fendants' counsel  opened,  that  he  was  pre- 
pared to  prove,  that  the  hemp,  in  point  of 
met,,  belonged  to  Coupland  &  Duncan; 
that  the  sale  had  been  publicly  advertised 
in  two  newspapers  chrcnlating  in  Liver- 
pool, where  the  plaintiff  lived ;  and  it  was 
there  stated,  that  Messrs.  D.  &  C.  were 
the  merchants,  and  that  the  catalogue  of 
Ihe  sale  contaiined  a  notice,  that  the  de- 
fendants were  only  selling  for  the  mer- 
^mnt,  whose  name  was  not  mentioned  ; — 
that  the  defendants  were  under  advances 
to  Messrs.  C.  &  D.,  in  respect  of  this 
New  Sesibs,  VL<-K.B. 


hemp,  and  were  accustomed  under  such 
circumstances  to  make  the  invoices  in  their 
own  name,  to  secure  the  repayment  of 
their  advances. 

A  fiat  issued  against  Messrs.  C.  &  D., 
on  the  25th  of  November.  The  learned 
Judge  was  of  opinion,  that  these  facts 
afforded  no  defence  to  the  action,  and  di- 
rected a  verdict  for  the  plaintiff.  On  a 
former  day  in  this  term, — 

Cresswell  moved  for  a  new  trial,  on  ,the 
ground  of  a  misdirection.  If  the  plaintiff 
knew  that  the  defendants  were  only  selling 
as  brokers  for  a  third  party,  who  was  or 
ought  to  have  been  known  to  him,  he 
cannot  sue  the  defendants.  The  facts 
offered  by  tlie  defendants  were  such  as  to 
have  warranted  the  jury  in  drawing  the 
inference,  that  the  plaintiff  had  such  a 
knowledge.  Then  the  invoice  is  immate- 
rial, and  parol  evidence  is  admissible  to 
shew  who  is  really  the  party  contracting. 

[Patteson,  J. — It  may  be  admissible  to 
charge  the  real  person.  Is  there  any  case 
where  it  has  been  admitted  to  exonerate  a 
party?] 

In  Moore  v.  Clementson  (1),  an  invoice 
was  given  in  the  broker's  name;  but  Lord 
Ellenborough  treated  it  as  an  unimportant 
fact.  The  real  question  is,  with  whom  was 
the  contract  made  ?  The  defendants  ad- 
mit, that  the  521.  which  was  paid  to  them 
afler  the  bankruptcy,  cannot  be  retained; 
but  as  to  the  100/.,  they  received  it  in  the 
character  of  agents  for  Messrs.  C.  &  D., 
and  it  was  a  payment  to  them,  which  would 
g^ve  the  plaintiff  a  right  to  prove  under 
the  fiat. 

[Patteson,  J.  —  What  necessity  was 
there  for  the  delivery  order  from  the  de- 
fendants ?] 

To  shew  that  the  payment  had  been 
made. 

[CoLERiBOB,  J. — If  the  plaintiff  had  paid 
Messrs.  C.  &  D,,  could  he  have  obtained 
the  goods  ?] 

Certainly  not,  afler  the  invoice — Warner 
\.M'Kay{%). 

[Patteson,  J,— The  invoice  shouldhave 
been,  **  Bought  of  Messrs.  C.  &  D.,  pay- 
ment to  be  nmde  to  us."] 

-  Cur.  adv.  vuU, 

(1)2  Campb.  f4. 

(S)  1  Mee.  &  W.  591 ;  s.  c.  5  Law  J.  Rep.  (n.8.) 
Exch.  276. 
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And  now  the  judgment  of  the  Court  was 
delivered  by — 

Lord  Denman,  C.J.  [who,  having  stated 
the  facts  of  the  case  and  the  grounds  of 
the  motion,  continued]  —  There  is  no 
doubt  that  evidence  is  admissible  on  be- 
half of  one  of  the  contracting  parties,  to 
shew  that  the  other  was  agent  only,  though 
contracting  in  his  own  name,  and  so  to  fix 
the  real  principal ;  but  it  is  clear,  that  if 
the  agent  contracts  in  such  a  form  as  to 
make  himself  personally  responsible,  he 
cannot  afterwards,  whedier  his  principals 
were  or  were  not  known  at  the  time  of  the 
contract,  relieve  himself  from  that  re* 
sponsibility.  In  this  case,  there  is  no  con* 
tract  signed  by  the  sellers,  so  as  to  satisfy 
the  Statute  of  Frauds,  until  the  invoice,  by 
which  the  defendants  represent  themselves 
to  be  sellers  ;  and  we  think,  that  they  are 
conclusively  bound  by  that  representation. 
Their  object  in  so  representing  was,  as 
appeared  by  the  evidence  of  custom,  to 
secure  the  passing  of  the  money  through 
their  hands,  and  to  prevent  its  being  paid 
to  their  principals ;  but,  in  so  doing,  they 
have  made  themselves  responsible;  and, 
we  think  it  impossible  to  read  the  invoice 
in  the  sense  proposed. 

Rule  refused. 


1 837.       \  THE  KINO  t>,  THE  INHABIT AMTS 
April  26.  J  OP  KIMBOLTON. 

Poor— Statement  of  Grounds  of  Appeal — 
Adjournment. 

An  appeal  against  an  order  of  removal 
having  been  entered^  it  was  objected  that  the 
statement  of  the  grounds  of  appeal  had  not 
been  duly  served  according  to4^  5  Will.  4. 
e.  76.  *.  81 :  the  Sessions  decided  that  the 
objection  was  valid,  and  adjourned  the  appeal : 
— ^eld,  that  they  had  power  to  do  so. 

A  stittement  of  the  grounds  of  appeal 
must  be  served  upon  the  overseers :  if  delivered 
'io4heir  attorney,  the  service  is  insufficient. 

iFor  the  report  of  the  above  case,  see 
aw  J.  Rep.  (n.s.)  M.C.  p.  90.] 


1837         (  RANSFORD,  ONE  OF  THE  PUBLIC 

Mav  5       >         OFFICERS  OF  THE   LBAMINO- 

^      '      t        TON  BANK,  V,  COFELAND. 

Banker — Pleading — Evidence. 

In  an  action  of  assumpsit  by  one  of  the 
public  officers  of  a  banlnng  company,  on  a 
(fill  of  exchange,  the  defenaant  pleaded  that 
the  company  consisted  of  more  than  six  per* 
sons,  and  that  they  were  illegally  associated 
together,  and  carried  on  trade  for  the  purpose 
of  borrowing  and  taking  up  money  on  their 
bills  or  notes,  payable  on  demand,  during  the 
continuance  of  the  privilege  granted  byS^ii 
Will.  4, '  to  the  Qovemor  and  Company  of 
the  Bank  of  England ;  and  the  replication 
traversed  that  they  were  iUegaUy  associated^ 
or  carried  on  trade  modo  et  formft : — Held^ 
that  the  allegation  that  the  company  wot 
illegally  associated,  was  a  mixed  aUegalion 
of  law  and  fact,  and,  therefore,  that  the 
Judge  was  right  in  requiring  the  defendant 
to  prove  that  the  company  carried  on  business 
within  sixty  "Jive  miles  from  London. 

Assuinpsit  by  the  plaintiff,  one  of  the 
public  officers  of  tfie  Leamington  Bank,  on 
a  bill  of  exchange,  drawn  by  one  J.  Man- 
ning, upon  the  defendant,  for  100^.,  pay- 
able three  months  after  date^  and  accepted 
by  him. 

Plea — That  the  said  persons  so  united 
in  co-partnership,  carrying  on  the  trade  or 
business  of  bankers,  in  England,  were  and 
consisted  of  more  than  six  persons,  to  wit» 
&c.,  and  that  they  were  illegally  associated 
together,  and  carried  on  the  trade  or  busi- 
ness aforesaid,  with  the  view  and  for  the 
purpose  ofborrowing  and  taking  up  in  Eng- 
land sums  of  money  on  their  biUs  or  notes, 
payable  on  demand,  or  at  a  less  time  than 
six  months  from  the  borrowing  thereof, 
during  the  continuance  of  the  privilege 
granted  by  the  3  8r  4  Will.  4,  to  the  Go- 
vernor and  Company  of  the  Bank  of  Eng- 
land.    Verification. 

Replication  —  That  the  said  persons 
united  in  co-partnership  were  not  lUegalkf 
associated  together,  nor  did  they  carry  on 
die  said  trade  with  the  view  or  for  the 
purpose  in  the  plea  mentioned,  modo  et 
formd. 

At  the  trial,  before  the  Lord  C^ief  Buron, 
at  the  last  Warwick  Assizes,  it  was  ad- 
mitted, fliat  the  company  consisted  of  more 
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ikuk  six  nembera,  imd  that  they  were 
bankers,  and  that  they  drew  and  accept* 
ed  bills  for  money  advanced  to  them ;  but 
his  Lordship  recfUired  the  defendant  to  go 
fiurther,  and  prove  that  they  carried  on 
business  within  sixty-five  miles  from  Lon* 
don ;  and,  as  he  was  not  prepared  to  do  so, 
directed  a  verdict  to  be  entered  for  the 
plaintiflr,  giving  the  defendant  leave  to 
move  to  enter  a  verdict  for  him,  if  the 
Court  should  think  that  this  fact  was  not 
in  issue  on  these  pleadings. 

On  a  former  day  in  this  term, — 

Htnfts  moved  accordingly .-^It  may  be 
sdmitted  that  the  plea  is  bad,  because  it  is 
Bot  alleged,  that  die  business  was  carried 
on  within  sixty- five  miles  from  London,  and 
the  plaintiff*  may  be  entitled  to  judgment 
wm  oUtante  veredicto ;  but  as  diere  was 
no  averment  of  that  fact  in  the  plea,  it  waa 
not  incumbent  upon  the  defendant  to  prove 
the  fact,  and  he  was  entitled  to  a  verdict 
on  this  plea.  It  was  said,  that  the  word 
**  illegally  "  being  in  the  plea,  rendered  it 
necessary  for  the  defendant  to  prove  all 
that  constituted  the  illegality ;  but  that 
word  does  not  enlarge  the  plea  beyond  the 
actual  averments. 

[LiTTLXDALB,  J. — You  contcud  that  it 
is  not  more  than  the  words  "  wrongfully 
and  injuriously,"  in  a  declaration.] 

Certainly.  It  is  nothing  more  than 
eotUra  formam  statuti,  which  does  not  en* 
larae  the  plea. 

[Pattbsow,  J. — ^Itis  customary  to  allege 
a  want  of  reasonable  and  probable  cause. 
It  is  not  necessary  to  state  the  facts,  but 
only  the  legal  inference.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

LoxD  Denman,  C.J. — This  was  an  ac-* 
tioo  on  a  bill  of  exchange,  brought  in  the 
name  of  one  of  the  public  officers  of  a 
banking  company,  under  the  7  Geo.  4. 
c  46.  The  defendant  pleaded  that  the  com- 
pany consisted  of  more  than  six  persons ; 
' — that  they  were  illegally  associated  to- 
gether, and  carried  on  trade  for  the  pur-t 
pose  of  borrowing  and  taking  up  money 
cm  their  notes,  payable  on  demand,  during 
the  continuance  of  the  privilege  granted 
by  the  9  &  4  Will.  4,  to  die  Governor  and 
Company  of  the  Bank  of  England.     The 


replication  traversed  that  they  were 
illegally  associated,  or  carried  on  trade 
modo  et  foirmL  At  the  trial,  the  defen- 
dant proved,  that  the  company  did  take 
up  money  on  their  notes,  payable  on  de« 
mand,  and  insisted  that  such  proof  entitled 
him  to  a  verdict,  inasmuch  as  the  illegality 
of  the  association  was  not  put  in  issue  by 
the  replication,  being  matter  of  law,  which 
is  not  traversable.  The  learned  Judge 
held,  that  it  was  incumbent  on  the  defen- 
dant to  go  further,  and  prove  the  trading 
within  sixty -five  miles  of  London,  (in 
order  to  shew  the  iUegality  of  the  associa- 
tion,) and  for  want  of  such  evidence,  di- 
rected a  verdict  for  the  plaintiff*.  It  is  now 
admitted,  that  the  plea  is  bad,  but  con- 
tended, as  at  the  trial,  that  it  was  proved 
in  fact.  The  question  is,  whether  the 
allegation  in  the  plea,  that  the  company 
was  illegally  associated,  is  an  allegation  of 
a  mere  result  of  law,  or  of  law  and  fact 
mixed.  The  distinction  is  obvious,  aiid 
all  the  authorities  (most  of  which  are  re- 
ferred to  in  LvcM  V.  NockelU)  (1),  turn 
upon  it.  We  are  clearly  of  opinion,  that 
the  allegation  in  this  case  is  one  com- 
pounded of  law  and  fact,  and,  therefore, 
traversable.  The  plea  does  not  state  cer- 
tain facts,  and  then  go  on  to  allege,  whereby 
the  associadon  was  illegal,  or  any  wordb 
to  that  effect ;  but  contains  a  distinct  and 
separate  allegation,  "  that  the  said  associa- 
tion was  illegal  within  the  statute  3  &  4 
Will.  4.  c.  96."  It  is  plain,  that  if  it  were 
so  illegal,  that  illegality  must  arise  from 
some  ^ct,  or  the  absence  of  some  fact, 
either  of  which  required  to  be  established 
by  proof,  and  such  proof  is  necessarily 
matter  for  the  consideradon  of  a  jury. 
We  think,  that  the  learned  Judge  was  quite 
right  in  requiring  such  proof,  and  that  the 
verdict  must  stand. 

Rule  refused. 


18S7. 


} 


THE  KINO  V.  DAVID  WARWICK. 


May  5. 

Indictment — Disorderly  House. 

The  in^tment  charged  that  the  defendant 
kept  a  disorderly  house,  and  in  the  smd 
house,  for  his  own  lucre,  caused  to  be  brought 

(1)4  Bing.  7f9 ;  f  Y.  fit  J.  304  ;  10  Bing.  167. 


Digitized  by 


Google        I 


17« 


COURT  OF  KING'S  BENCH: 


together  divers  idle^  distobUef  depraved,  and 
bad  persons,  to  be  and  remain  in  his  house 
dancing,  drinking,  tippling,  making  great 
noises  and  disturbances,  and  behaving  them^ 
selves  ad  commune  nocumentum : — Held^ 
after  verdict,  to  be  a  good  indictment, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  96.] 


.} 


THE  KINO  r.  RICKETTS. 


1837 

May  5 

Contempt —  Writs  De  Contumace  Ca^ 
piendo — Defective  Signijicavit, 

A  writ  de  contumace  capiendo  was  di" 
reded  to  the  sheriff  of  Herefordshire,  and 
commanded  him  to  take  T,  B.  R.of  P,in  the 
county  of  Radnor : — Held,  to  be  bad. 

One  of  those  writs  recited  a  significavit 
by  two  delegates  appointed  under  a  commis' 
sion,  of  a  contempt  in  disobeying  a  monition 
issued  by  three  delegates,  and  was  held  (o  'be 
bad,  on.  the  ground  that  the  two  could  not 
signify  the  contempt. 

The  following  writ  had  issued  to  the 
sheriff  of  Herefordshire : — 
**  Herefordshire. 

**  Our  Lord  the  King  hath  sent  to  the 
sheriff  of  Herefordshire  his  writ,  closed  in 
these  words,  that  is  to  say,  William  IV.  &c. 
To  the  sheriff*  of  HerefardsJUre,  greeting. 
Sir  J.  NichoU,  knt„  L.L.D.,  Official  Princi- 

Eal  of  the  Arches  Court  of  Canterbury, 
Lwfully  constituted,  hath  signified  to  us, 
that  one  T.  B.  R,  esq.,  of  the  parish  of 
Presteign,  in  the  county  of  Radnor,  is 
manifestly  contumacious,  and  contemns 
the  jurisdiction  and  authority  of  the  law 
and  jurisdiction  ecclesiastical,  in  not  obey- 
ing the  lawful  commands  of  the  said  Sir 
J.  N,  knt.,  the  Judge  of  the  said  court 
lawfully  authorized,  contained  in  a  certain 
monition  duly  issued  under  the  seal  of  the 
said  Arches  Court  of  Canterbury,  bearing 
date  the  7th  of  June  1833,  and  which  was 
personally  served  upon  the  said  T.  B.  R, 
on  the  I5thof  July  following,  and  returned 
into  the  said  court,  with  a  certificate  of 
the  due  execution  thereof,  and  an  affidavit 
as  to  the  truth  of  such  certificate,  whereby 
the  said  T.  B.  R.  was  monished  peremp- 


torily and  personally  to  pay,  or  cause  to 
be  paid  to  J.  B,  &c.  or  to  their  proctor, 
the  sum  of  551,  \5s,  4d,,  at  which  sum 
the  costs  incurred  in  the  said  Arches  Court, 
on  the  part  and  behalf  of  the  said  J.  B,  &c. 
were  taxed  and  moderated,  together  with 
the  expense  of  the  said  monition,  on  a  day 
and  hour  long  since  passed,  under  pain  of 
the  law  and  contempt  thereof,  and  which 
said  monition  issued  in  a  certain  cause  or 
business  of  appeal  and  complaint  of  nullity, 
lately  depending  before  the  said  Sir  J.  N, 
the  Judge  aforesaid,  between  the  said  T. 
B.  R,  the  party  appellant  and  complainant, 
and  the  said  J.  B,  &c.,  the  parties  appellate 
and  complained  of  in  the  said  cause,  on 
the  other  part,  and  which,  in  the  first  in- 
stance thereof,  was  a  cause  of  subtraction 
of  church-rate  or  church-rates,  promoted 
and  brought  by  the  said  J.  B,  &c.  against 
the  said  T.  B.  R,  in  the  Episcopiu  and 
Consistory  Court  of  Hereford,  nor  will  he 
submit  to  the  ecclesiastical  jurisdiction  ; 
but,  forasmuch  as  the  royal  power  ought 
not  to  be  wanting  to  enforce  such  jurisdic- 
tion, we  command  you,  that  you  attach  the 
said  T.  B.  R,  by  his  body,  until  he  shall 
have  made  satisfaction  for  the  said  con- 
tempt, and  how  you  shall  execute  this,  our 
precept,  notify  unto  us  on  the  9th  day  of 
June  next,  wheresoever,  &c.  Witness,  &c., 
Bentall.  And,  be  it  known,  that  the  said 
writ,  on  Monday  the  9th  of  May,  in  the 
same  term,  before  our  said  Lord  the  King, 
at  Westminster,  was  delivered  of  record 
to  the  sheriff  of  Herefordshire,  to  be  ex- 
ecuted in  due  form  of  law." 

Another  writ  had  also  issued  against  the 
same  defendant  in  the  following  form  :— r 
"  Herefordshire. 

"  Our  Lord  the  King  hath  sent  to  the 
sheriff*  of  Herefordshire  his  writ,  &c.  WU- 
liam  IV.  &c.  to  the  sheriff* of  Hereford- 
shire, greeting.  John  Daubeny  and  Thomas 
Blake  respectively  Doctors  of  Laws, 
Judges,  amongst  others,  delegate  respeC'- 
tively  appointed  under  a  certain  commis- 
sion under  the  Great  Seal  of  Great  Britain, 
bearing  date  the  2nd  of  June  1832,  hare 
signified  to  us  that  one  T.  B.  R,  of  the 
parish  of  Presteign,  in  your  county  of 
Hereford,  esq.,  is  manifestly  contumacious, 
and  contemns  the  jurisdiction  and  authority 
of  the  law  and  jurisdiction  ecclesiastical, 
in  not  obeying  the  lawful  commands  (to 
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]Mkj,  or  cause  to  be  paid,  to  John  Boden- 
him,  R.  L,  J.  A.  P,  and  W.  H,  or  to  their 
proctor,  the  sum  of  218/.  16«.,  being  the 
imount  of  costs  on  their  behalf  duly  taxed, 
pursuant  to  a  monition  duly  issued  under 
seal  of  our  High  Court  of  Delegates,  and 
duly  and  personally  served  on  him,  and 
returned  to  our  said  High  Court  of  Dele-* 
gates,  with  certificate  and  affidavit  of  the 
execution  thereof,)  of  the  said  John  Dau- 
beny,  and  of  Joseph  Phillimore,  and  of  the 
said  Thomas  Blake,  Doctors  of  Laws, 
Judges  delegate,  amongst  others,  respec- 
tively appointed  under  the  said  commis- 
sion, and  lawfully  authorized,  by  not  pay- 
ing or  causing  to  be  paid  to  the  said  John 
Bodenham,  &c.,  or  to  their  proctor,  the 
said  sum  of  213/.  16^.,  according  to  the 
tenor  of  the  said  monition,  on  a  day  and 
hour  now  long  past,  in  a  certain  cause,  or 
business  of  appeal,  and  complaint  of  nul- 
lity from  the  Arches  Court  of  Canterbury, 
promoted  and  brought  by  the  said  T.  B.  R, 
the  party  appellant  and  complainant,  on 
the  one  part,  and  the  said  John  Bodenham, 
&c,  the  parties  appellate  and  complained 
of,  00  the  other  part,  and  which  was  origi- 
nally and  in  the  first  instance  a  certain  cause 
of  subtraction  of  church-rates,  depending 
in  the  Consistorial  Court  of  Hereford,  pro- 
moted and  brought  by  the  said  John  Bo- 
denham, &c.,  churchwardens  of  the  said 
parish  of  Presteign,  in  the  counties  of  Rad- 
nor and  Hereford,  diocese  of  Hereford, 
and  province  of  Canterbury,  against  the 
said  T.  B.  R,  a  parishioner  and  inhabitant 
of  the  said  parish.  Nor  will  he  submit  to 
the  ecclesiastical  jurisdiction.  But,  foras- 
much as,  &c.     We  command  you,"  &c. 

Rules  nisi  had  been  obtained  for  quash- 
ing both  these  writs,  against  which — 

The  Attorney  General  shewed  cause. — 
The  objections  taken  to  the  writ  de  contU' 
mace  capiendo,  are  these  three.  First,  that 
it  is  directed  to  the  sheriflT  of  the  wrong 
county,  because  the  sheriff  of  Hereford- 
shire is  directed  to  take  T.  B.  R,  of  the 
parish  of  Presteign,  in  Radnorshire.  Se- 
condly, that  Sir  John  Nichol  is  improperly 
described  as  Official  Principalof  the  Arches 
Court  of  Canterbury,  whereas,  he  was  the 
Judge  of  the  Court  of  the  Archbishop. 
Thirdly,  it  is  said  that  jurisdiction  is  not 
shewn  on  the  writ,  because  it  is  not  alleged 
that  the  suit  was  for  a  church-rate  amount- 


ing to  more  than  10/.,  or  that  the  legality 
of  the  rate  was  in  dispute.  First,  the  writ 
is  according  to  the  form  given  by  the  63 
Geo.  3.  c.  127,  at  least  there  is  no  material 
variance.  Secondly,  the  description  of 
the  Judge  is  accurate,  (reference  was  made 
to  Burn's  Ec.  Lawy  *  Arches  ;*  1  Hag,  Ec. 
Rep.  p.  48 ;  3  Black,  Com,  ch.  5,  and 
ultimately  this  objection  was  abandoned). 
Thirdly,  it  is  not  necessary  to  set  out  in 
the  writ,  what  was  the  nature  and  object 
of  the  suit  in  the  Ecclesiastical  Court. 
That  is  not  in  the  form  given  in  the  sche- 
dule, and  the  Court  will  not  assume  that 
there  was  any  want  of  jurisdiction  in  the 
Judge  who  issued  this  writ. 

Sir  F.  Pollock  and  J,  W.  Smith,  contrL 
— ^This  writ  omits  the  important  words  in 
the  form,  in  your  county,  which  words 
alone  compel  the  sheriflP  to  arrest  within 
his  own  county.  .Evidently,  the  legislature 
intended  that  they  should  be  inserted,  be- 
cause there  is  not  the  ordinary  provision, 
if  lie  be  found  within  your  bailiwick,  which 
exists  in  other  writs.  It  never  could 
be  meant  that  the  sheriff  might  arrest  a 
party  not  in  his  own  county.  That  these 
forms  are  to  be  strictly  pursued,  has  been 
determined  by  the  Courts  in  various  in- 
stances. See  Davison  v.  Gill  (1),  The 
King  V.  the  Justices  of  Middlesex  (2),  and 
The  King  v.  the  Inhabitants  ofMilverton  (3), 
on  the  Highway  Act.  Hennah  v.  Whyman 
(4),  on  the  Uniformity  of  Process  Act. 
Here,  the  word  in  the  schedule,  of  is  not 
the  mere  description  of  the  person,  but  it 
signifies  his  residence — Yardley  v.  Jones{5), 
and  Rolfe  v.  Swann  (6).  Then  the  writ  is 
also  bad,  for  not  shewing  that  the  Eccle^ 
siastical  Court  had  jurisdiction  bver  this 
suit.  It  is  now  to  be  considered,  that  the 
Ecclesiastical  Court  have  no  jurisdiction 
in  cases  of  church-rates  under  10/.,  where 
there  is  no  dispute  as  to  the  legality  of  the 
rate;  therefore,  it  was  •  incumbent  upon 
the  Judge  who  issued  this  writ,  to  shew 

(1)  1  East,  64. 

(2)  r  Nev.  &  P.  9« ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
M.C.  10. 

(3)  1  Nev.  &  P.  179;  s.  c.  6  Lew  J.  Rep. 
(N.s.)  M.C.  73. 

(4)  3  Dowl.  P.C.  673  ;  s.c.  «  Cr.  M.  fit  R.  239 ; 
4  Law  J.  Rep.  ( N.s.)  Excli.  tOO. 

(5)  4  DowL  P.C.  45. 

(6)  1  Mee.  &  Wei.  305  ;  e.  c.  5  Law  J.  Rep. 
(N3.)  Ezcb.  168. 
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that  there  was  a  jurisdiction,  he  being  the 
Judge  of  an  inferior  jurisdiction.  See  Re^ 
gina  V.  Hill{7),  Com,  Dig. '  Excommenge- 
ment,'  (B,)  4. 

The  objections  taken  to  the  second 
writ  were  these.  First,  that  it  did  not 
follow  the  form  given  in  the  schedule  to 
the  5$  Geo.  8.  c.  127.  Secondly,  that  it 
was  not  shewn  that  the  Court  had  juris- 
diction, the  amount  of  the  church-rate 
not  being  stated.  Thirdly,  that  it  did  not 
appear  that  Dr.  Daubeny  and  Dr.  Blake 
alone  had  power  to  issue  the  signi/icaviL 
Fourthly,  that  the  Court  was  not  properly 
described  as  the  Arches  Court. 

The  Attorney  General^  against  the  rule» 
contended  that  the  writ  was  sufficient  in 
form,  and  that  as  it  was  granted  by  a  court 
of  appeal,  it  was  not  necessary  to  shew  any 
jurisdiction  in  the  original  court.  On  the 
third  objection,  he  referred  to  the  58  Geo.  S. 
c.  127.  s.  1,  which  enacts,  '*  That  it  shall 
be  lawful  for  the  Judges  or  Judge  who 
issued  out  the  citation,  or  whose  lawful 
orders  or  decrees  have  not  been  obeyed, 
or  before  whom  such  contempt,  in  the 
face  of  the  Court,  shall  have  been  com- 
mitted, to  pronounce  such  person  contu- 
macious and  in  contempt,  and  within  ten 
days  to  signify  the  same,  in  the  form  in  the 
act  annexed,  to  his  Majesty  in  Chancery.*' 
Now  it  appears  that  a  commission  issued 
to  Dr.  Blake  and  Dr.  Daubeny,  and  it  is 
incumbent  upon  the  other  party  to  shew 
that  they  were  not  authorized  to  issue  the 
monition,  and  to  signify  the  contempt.  In 
The  King  v.  Blake{%\  where  this  objection 
was  taken,  it  was  shewn  by  aflSdavits  that 
there  was  a  quorum  clause  in  the  commis- 
sion. There  is  nothing  on  the  face  of  this 
writ,  to  shew  that  the  two  doctors  who 
issued  the  significavit  were  not  a  quorum. 
The  statute  25  Hen.  S.  c.  19.  s.  4.  does 
not  require  any  particular  number  of  com- 
missioners to  be  mentioned  in  the  commis- 
sion. 

Sir  F.  Pollock  and  J.  W.  Smith.— It 
was  necessary  for  the  writ  to  shew  an  ori- 
ginal jurisdiction,  otherwise  it  is  void,  and 
the  Court  cannot  aid  it  by  any  presumption 
or  intendment— fficAreiv.  Clutterbuck(9), 

(7)  Salt  t94. 

(8)  t  B.  &  Ad.  139 ;  t.  0.  9  Law  J.  Rep.  K.B. 

(9)  2  BiDg.  483 ;  8.  c.  3  Uw  J.  Rep.  C.P.  67. 


Indeed,  no  presumption  can  make  this  wril 
good.  The  King  v.  Dugger  (10)  is  pre- 
cisely in  point,  to  shew  that  it  is  immaterial 
that  this  is  a  case  of  appeal,  and  the  form 
in  the  schedule  shews  that  the  nature  of 
the  suit  must  be  stated  in  the  writ.  Then 
there  is  nothing  to  warrant  the  issuing  of 
the  signijlcamt  by  the  two  Judges  alone*. 
It  appears  that  the  commission  was  issued 
to  several ;  they  did  not  constitute  either  « 
common  law  or  a  statutory  court,  and* 
therefore,  primd  facie  all  were  bound  to 
act,  and  consequently  it  should  have  ap- 
peared aBBrmatively  on  the  writ,  that  tno 
two  were  warranted  in  acting  alone. 

Cur,  adv,  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Loan  Dbnhan,  CJ.— This  case  came 
before  the  Court  on  a  writ  de  contuwuMi 
capiendo;  and  as  we  are  of  opinion  that  one 
of  the  objections  taken  to  it  is  fatal,  it  ia 
not  necessary  for  us  to  notice  the  others. 
The  writ  is  directed  to  the  sheriff  of  Here-i 
fordshire,  and  it  recites  that  Mr.  Ricketts* 
of  Presteign,  in  the  county  of  Radnor,  ia 
contumacious,  and  commands  the  sheriff 
to  attach  him  by  his  body.  The  form  of 
the  writ  given  in  the  schedule  to  the  statute 
5S  Geo.  S.  c.  127,  is  directed  to  be  this:— 
"  George,  &c.  to  the  sheriff  of  » 

greeting.     The  hath  signified  to  ua 

that  of  in  your  county,  ia 

manifestly  contumacious,  and  contemna 
the  jurisdiction  and  authority  of,  [kere^ 
the  non-appearance^  disobedience,  togethtr 
with  t/ie  command  disobeyed,  or  the  com-^ 
tempt  in  the  face  of  court,  are  to  be  fidljf 
statedi'i  nor  will  he  submit  to  the  ecclesi- 
astical jurisdiction  ;  but,  inasmuch  as  the 
royal  authority  ought  not  to  be  wanting 
to  enforce  such  jurisdiction,  we  command 
you  that  you  attach  the  said  by  hia 

body,  until  he  shall  have  made  satis&ctioQ 
for  the  said  contempt."  Mr.  Ricketts  haa 
been  pronounced  contumacious,  and  it  ia 
contended  that  the  statute  intends  the  writ 
should  be  directed  to  the  sheriff  of  the 
county  in  which  the  party  resides,  and  is 
described  to  be  by  the  signyicavit.  In  the 
present  case,  the  writ  was  directed  to  the 
sheriff  of  Herefordshire,  instead  of  to  the 

(10)  5B.&AU.  791. 
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iheriff  of  Radnorshire.  It  it  the  more 
seoessarj  that  the  form  should  be  adhered 
to,  because,  neither  in  the  schedule  nor  in 
the  writ,  are  the  words,  '*  if  found  in  your 
county,"  but  there  are  only  these,  namely, 
**  in  your  county.**  On  these  grounds,  we 
think  the  writ  roust  be 

QuashedU 

There  is  also  another  case  of  Ricketts, 
which  coknes  before  the  Court  under  a  writ, 
iisoed  out  of  the  High  Court  of  Chan* 
eery,  at  the  instance  of  the  Court  of  Dele* 
gates*  The  first  objection  taken  to  it  is, 
that  the  form  of  the  schedule,  just  referred 
to,  in  the  statute  5S  Geo.  3,  has  not  been 
properly  followed.  And  the  next  objection 
is,  that  the  signijkavit  has  been  issued  by 
two  Judges,  when,  in  fact,  three  are  in- 
chided  in  the  commission;  and  that  objec* 
tton,  we  think,  is  dearly  &tal.  The  sta* 
tttte  enacts — [Here  his  Lordship  read  the 
dauie.]  It  is  clear,  therefore,  that  all  the 
Judges  whose  orders  have  been  disobeyed, 
must  certify.  Such  has  not  been  the  case 
here,  and  it  would  be  difficult  to  say  that 
lach  a  course  should  prevail,  contrary  to 
Che  words  of  the  statute.  Under  these 
eircumstances,  we  aare  of  opinion  that  this 
writ  most  also  be 

Quashed, 


6.  ; 


tXBBUTt  0.  SBLBY. 


1837. 
Hay 

Pieadmg — Dtclaration  in  (Uue — Arrest 
^JudgmenL 

A  ^Maration  in  case  stated,  that  the 
flUmxaff  was  possessed  of  apartments  m  a 
kmey  and  had  the  liberty  and  privilege  df 
Uking  wt^er/ram  a  cistern,  and  ofvsmg  a 
iastMe;  and  alleged  hy  way  of  breach,  that 
tAf  defendant  intending  to  deprive  him  of  the 
ueofthe  cistern  and  dasthoU,  fastened  up 
^  door  and  doorway  in  the  house,  leading  to 
Ue  said  cistern  and  dusthole,  and  thereby 
prevented  the  plaintiff  from  having  access  to 
them,  and  prevented  the  plaintiff fi-om  taking 
^Sfoterfrom  the  cistern,  and  from  nsing  the 
duthele.  Plea — traversing  the  right  to  the 
^ueofthe  cistern  and  dusthole : — Held,  after 
'oer£ct,  that  the  declaration  was  bad,  as  there 
was  no  averment  of  a  right  to  go  through  the 
door  and  doorway,  or  that  it  was  the  only 
mfde  ef  access  to  l/ie  mtem  and  dusthole. 


Case*  The  declaration  stated,  that  die 
plaintiff  before,  &c.,  was  possessed  of  cer- 
tain apartments  in  a  dwelling-house,  situate 
&c.,  in  which  apartments  he  dwelt  mth  his 
femily,  and  ought  to  have  had,  and  still  of 
right  ought  to  have,  for  himself  and  his 
family,  dwelling  in  the  said  apartments,  at 
all  seasonable  times,  the  liberty  and  privi- 
lege of  taking  water  from  and  out  of  a  cis- 
tern, situate  and  being  in  the  said  dwelling- 
house,  and  the  use,  benefit,  and  enjoyment 
of  such  cistern,  and  also  the  privilege  of 
using  a  certain  dusthole,  situate  in  the 
dwelling-house,  for  the  purpose  of  throw- 
ing and  depositing  therein  such  ashes, 
dust,  and  dirt,  as  might  be  made  and  ac- 
cumulated in  the  said  apartments ;  yet  the 
defendant,  intending  to  deprive  the  plain- 
tiff of  the  use,  benefit,  and  enjoyment 
of  the  said  cistern  and  dusthole  respec- 
tively, wrongfully  locked  and  fastened,  and 
caused  and  procured  to  be  locked  and 
fastened  up  a  certain  door  and  doorway^ 
situate  and  being  in  the  said  dwelling- 
house,  and  leading  to  the  said  cistern  amd 
dusthole  respectively,  and  thereby  hindered 
and  prevented  the  plaintiff  and  his  family 
from  having  access  to  the  said  cistern  and 
dusthole  respectively,  and  prevented  the 
plaintiff  and  his  ftimily  from  taking  any 
water  from  the  said  cistern,  and  wholly 
excluded  them  from  the  use  of  the  cistern, 
and  also  the  privilege  of  using  the  dusthole. 

The  defendant,  in  hi% pleas,  traversed  the 
right  to  the  use  of  the  cistern  and  of  the 
dusthole ;  and  at  the  sittings  after  last  Mi- 
chaelmas term,  the  plaintiff  recovered  a 
verdict  on  both  issues,  with  40«.  damages. 
In  last  term,^^ 

Peacock,  in  the  bail  court,  befbre  Patte- 
Bon,  J.,  obtained  a  rule  nisi  to  arrest  the 
judgment ;  against  which — 

The  Attorney  General  and  Jervis  shewed 
cause. — The  objection  to  the  count  is,  that 
it  does  not  state  the  plaintiflfs  right  to  the 
way,  which  is  alleged  to  have  been  ob- 
structed. But  the  action  is  not  brought  for 
the  disturbance  of  the  way ;  it  is  for  the 
disturbance  of  the  use  of  the  cistern  and 
dusthole ;  and  it  is  merely  stated,  that  the 
plaintiff  was  disturbed  therein,  by  the  de- 
fendant's having  stopped  up  the  doorway. 
There  is  no  traverse  of  the  obstraction 
which  might  have  been ;  but  the  right  is 
denied — namely^  the  right  to  the  use  of  the 
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dusthole  and  cistern.  Afler  verdict,  the 
Court  will  support  this  declaration. 

Peacock,  contra. — The  plaintiff  has  not 
complained  of  heing  disturbed  in  the  use 
of  the  dusthole  and  cistern  ;  but  says,  that 
the  defendant  locked  up  the  doorway,  and 
thereby  prevented  him  from  using  the 
cistern;  so  that  the  real  grievance  stated  in 
the  declaration  is,  the  locking  up  of  the 
doorway.  No  right  is  shewn  in  the  plain- 
tiff to  that  doorway,  or  right  of  passage. 
It  is  like  a  claim  of  a  right  of  common,  where, 
if  the  party  complains  that  a  gate  is  locked 
up  on  the  road  leading  to  the  common,  he 
ought  to  state  that  his  road  was  obstructed, 
and  set  out  his  right  to  that  road.  He  can- 
not complain  of  a  disturbance  of  his  right 
of  common  by  the  obstruction  of  the  road. 
It  would  not  have  been  necessary  for  the 
plaintiff,  indeed,  to  set  out  a  title  to  the 
way— C(wi.  Dig.  'Pleader,'  (C,  39),  St. 
Johnv,  Moody  {I),  1  Wms.  Sound.  M6, 
n.  2 ;  but  still  he  must  iillege  that  he  had  a 
right  to  the  way — Blyth  v.  Topham  (2). 
This  is  not  a  case  where  there  was  a  right 
of  necessity  ;  because  it  is  not  shewn  that 
there  was  no  other  mode  of  getting  to  the 
dusthole  and  cistern.  See  the  notes  to 
Pom/ret  v.  Bicroft  (3),  and  Ballard  v.  Har- 
rison  (4).  Then  this  defect  in  the  declara- 
tion is  not  cured  by  pleading  over.  It  is 
not  an  accurate  statement  of  the  plaintiff's 
right,  to  which  the  statutes  of  Jeofails 
apply. 

[Patteson,  J. — Is  that  quite  clear?  See 
Corby  son  v.  Pearson  (5).] 

There,  there  was  an  informal  statement 
of  the  right  of  common.  Here,  the  gist  of 
the  action  is  the  blocking  up  of  tlie  door ; 
but  it  is  quite  consistent  widi  this  declara- 
tion, that  there  was  another  way  to  the 
dusthole  and  cistern,  and  no  right  through 
this  door. 

[Patteson,  J. — In  Corbyson  v.  Pearson, 
the  right  was  stated  properly ;  but  there 
was  not  a  proper  averment  of  the  mode  of 
disturbance.] 

Lastly,  this  defect  is  not  cured  by  the 
verdict,  because  there  is  no  issue  upon 
this  part  of  the  declaration. 

(1)  1  Ventr.  «75. 
(«)  Cro.  Jic.  138. 
(S>  1  Wms.  SauDd.  32«. 

(4)  S  Maa.  &  Selw.  367. 

(5)  Cro.  Eliz.  458. 


Lord  Denman,  C.J. — We  cannot  adopt 
the  doctrine,  that  after  verdict,  everythii^ 
is  to  be  considered  as  perfect ;  but  the  ques- 
tion is,  whether  this  declaration  would  have 
been  good  on  general  demurrer.  Suppos- 
ing that  the  plaintiff  had  stated  in  general 
terms,  that  the  defendant  had  obstructed 
him  in  the  enjoyment  of  the  use  of  the  cit- 
tern,  it  would  have  been  good  after  ver- 
dict. But,  instead  of  relying  upon  general 
terms,  the  plaintiff  has  stated  the  mode  in 
which  the  obstruction  took  place — namely, 
by  the  defendant's  fastening  up  the  door 
and  doorway.  In  that  statement,  he  makes 
that  to  be  his  grievance.  It  is  quite  con- 
sistent with  the  declaration,  that  the  de- 
fendant may  have  prevented  him  from 
going  through  a  door  where  he  had  no  right 
to  pass  to  use  this  cistern.  I  thought  that 
necessarily  he  could  not  use  the  cistern 
without  going  over  this  part  of  the  pre- 
mises ;  but,  to  shew  that  he  has  been  wrong- 
fully prevented  from  using  it  by  the  sti^ 
ping  up  of  this  door,  he  ought  to  have 
alleged  that  he  had  a  right  to  go  through 
it. 

LiTTLBDALE,  J. — If  there  had  been  an 
issue  on  the  obstruction,  the  declaration 
would  have  been  good  after  verdict ;  but 
there  has  not  been  an  issue  on  it ;  and, 
therefore,  it  is  not  cured  by  the  verdict. 
The  defendant,  by  pleading  over,  has  only 
admitted  it,  in  like  manner  as  where  there 
is  judgment  by  default;  and  the  objection 
is  now  open.  It  is  said,  that  the  words 
**  thereby  prevented  the  plaintiff  from  hav- 
ing access  to  the  dusthole,"  are  sufficient 
to  charge  an  obstruction  of  the  right.  But 
that  is  not  the  charging  of  an  obstruction! 
it  is  the  statement  of  the  mode  by  which 
the  injury  was  carried  into  effect.  It  does 
not  necessarily  follow,  that  the  plaintiff 
had  any  right  to  go  through  the  door ;  and 
the  proper  mode  of  shewing,  that  the 
fastening  of  the  door  was  a  wrongful  act, 
was,  by  stating  that  the  plaintiff  had  a  right 
to  pass  through  it. 

Pattbson,  J. — I  thought  at  first  that 
there  was  nothing  in  the  objection,  though 
it  was  very  ingenious.  I  now  think,  tbat 
the  defendant  is  right.  There  is  a  claim  of 
a  right  to  use  the  cistern,  without  stating 
how  it  is  to  be  got  at,  or  any  right  of  way 
to  it.  It  is  very  like  the  case  of  the  righC 
of  common,  in  which  a  party  complains  of 
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his  right  being  obstructed  by  the  locking 
up  of  a  gate.   It  dbes  not  follow,  that  that 
is  a  wrongful  act.     The  obstruetion  ought 
to  be  in  that  matter,  in  respect  of  which 
the  right  is  claimed.  If  it  had  been  charg- 
ed, that  the  defendant  had  prevented  the 
plaintiff  from  taking  the  water  from  the 
cistern,  the  declaration  would  have  been 
good  on  general  demurrer.     It  is  much 
otherwise  when  the  mode  is  stated  in  the 
declaration  to  be  the  blocking  up  of  the  door 
and  doorway.      Supposing,  however,  that 
this  is  an  informal  mode  of  complaining  of 
the  obstruction  of  the  way,  the  declaration 
is,  nevertheless,  defective,  for  not  averring 
a  right  to  the  way.     There  ought  to  have 
been  an  averment  of  a  right  of  way  to  go 
to  the  cistern*  This  is  not  to  be  considered 
as  a  case  cured  aAer  verdict,  because  there 
has  been  no  issue  on  it.     It  struck  me, 
that  this  declaration  might  be  supported  on 
general  demurrer,  by  taking  the  words 
'heading  to  the  cistern  and  dusthole,"  as 
involving  an  assertion,   that  it  was  the 
proper  way  to  both;  and  then  it  would 
amount  to  an  informal  assertion  of  a  right 
to  the  water  of  the  cistern.     But  they  are 
Bot  in  that  part  of  the  declaration  where 
the  right  it  claimed*  and  only  in  the  state- 
ment of  the  grievance  $  so  that  the  plaintiff 
may  have  a  right  to  the  water,  but  not  a 
right  to  go  this  way  to  it.     To  hold  that 
it  means  that  the  party  had  a  right  to  go 
that  way,  and  that  there  was  no  other  way 
to  go,  would  be  to  adopt  a  very  forced 
construction.    The  declaration  only  means 
that  the  plaintiff  was  prevented  from  going 
that  way. 

Judgment  arrested. 


M      1      i  ^^^^^  ^'  <^^BT^^  A^^  OTHsaa. 

Malicious  Arrest — Declaration — Aver- 
meitt  of  Malice. 

In  an  action  on  the  case  against  a  creditor 
for  arresting  on  a  ca.  sa.,  to  an  excessive 
anumnt,  and  contrary  to  the  terms  contained 
in  the  defeasance  to  a  warrant  of  attorney , 
the  want  of  an  averment  of  malice  is  fatal 
after  verdict. 

New  Series,  VI.—K.B. 


Case.  The  declaration  stated,  that  an 
action  of  assumpsit  was  pending  in  the 
Sheriff's  Court,  in  London,  at  the  suit  of 
the  defendants,  George  Castle  the  elder, 
and  George  Castle  the  younger,  against 
the  plaintiff;  and  it  was  agreed,  that  to 
settle  and  put  an  end  to  the  same,  the 
plaintiff  should  execute  a  warrant  of  attor- 
ney to  confess  a  judgment  in  the  Court  of 
King's  Bench,  at  the  suit  of  George  Castle 
the  elder  and  George  Castle  the  younger, 
upon  certain  terms  ;  and  it  was  alleged, 
that  the  plaintiff  did  execute  the  warrant 
of  attorney,  on  which  a  memorandum  was 
indorsed,  declaring,  that  it  was  given  tp 
secure  the  payment  of  18/.,  together  with 
the  costs  of  the  said  action,  commenc-: 
ed  in  the  Sheriff's  Court,  afler wards  re- 
moved into  the  Court  of  King's  Bench, 
and  sent  back  to  the  Sheriff's  Court, 
to  be  taxed  by  one  of  the  Masters  of  the 
Court  of  King's  Bench,  as  between  attor- 
ney and  client.  And  it  was  declared,  that 
the  sum  of  18/.  was  to  be  paid  by  different 
instalments,  and  the  costs  within  four  days 
after  the  Master  should  have  taxed  the 
same ;  and  that,  if  default  should  be  made 
in  payment  of  either  or  any  of  the  sums> 
at  the  days  mentioned,  judgment  was  to  be 
entered  up,  and  execution  to  issue  for  the 
whole,  or  any  part  of  such  sums  as  should 
be  then  due  and  unpaid. 

Averment,  that  though  only  12/.  re- 
mained due  and  unpaid,  and  the  costs  had 
not  been  taxed,  the  defendants,  disregard- 
ing Ihe  terms  in  the  memorandum  ex- 
pressed and  contained,  and  their  duty  in 
that  behalf,  and  intending  to  cause  the 
plaintiff  to  be  imprisoned  for  a  larger  sum 
than  was  due  according  to  the  tenor  of  the 
memorandum,  and  to  injure  the  said  plain- 
tiff, on  the  6th  of  February  1834,  wrong- 
fully and  injuriously  sued  out  a  writ  of 
ca.  sa.y  under  colour  of  a  pretended  judg- 
ment, indorsed  to  levy  62/.  12«.,  and  10#. 
6(/.  for  the  writ,  &c.,  the  same  being  a 
much  greater  amount  than  was  then  due 
to  the  said  George  Castle  the  elder  and 
George  Castle  the  younger,  and  wrong- 
fully and  injuriously  delivered  the  said 
writ  to  the  sheriffs  of  London,  who  arrest- 
ed the  plaintiff  thereon. 

Pleas  —  First,  not  guilty  ;  —  second, 
that  the  sum  of  18/.  was  due,  and  the  costs 
«A 
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had  been  taxed  by  tbe  Master  at  441.  1S«., 
making,  with  the  sum  of  1 2L  then  due,  the 
sum  of  66^.  \2s.,  for  which  the  defendants 
sued  out  the  writ  of  ca.  sa. 

Replication — De  injurid. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  London  Sittings  afler  Trinity  term, 
1835,  the  plaintiff  recovered  a  verdict, 
damages  20L     In  the  ensuing  term, — 

Kelly  obtained  a  rule  for  a  new  trial,  on 
the  ground,  that  the  plea  was  proved  by 
the  evidence,  or,  if  the  Court  should  think 
otherwise,  then  in  arrest  of  judgment,  on 
the  ground,  that  the  declaration  did  not 
aver  that  the  defendants  acted  maliciously 
— citing  Scheibely.  Fairbank{l),  and  AfiY- 
chell  V.  Jenkins  (2). 

Snann  now  shewed  cause,  and  relied  on 
Weninforth  v.  Bullen  (3),  as  an  authority  in 
support  of  the  declaration.  This  was  an 
action  similar  in  its  circumstances.  It  does 
not  appear  from  the  report  of  that  case, 
that  there  was  any  averment  of  malice ; 
and  Parke,  J.  puts  the  action  on  the 
ground  of  a  breach  of  contract. 

Bayletff  contr^,  argued,  that  the  plea 
was  proved  ;  but  this  point  was  not  of  any 
importance,  and  the  argument  and  judg- 
ment thereon  are  omitted. — [He  was  stop- 
ped from  arguing  the  point  in  arrest  of 
judgment.] 

Lord  Denman,  C.J, — I  should  like  to 
have  seen  some  authority,  to  shew  that 
this  action  could  be  maintained  without 
an  allegation  of  malice.  It  is  averred,  that 
the  creditor  arrested  his  debtor  without 
legal  authority.  In  the  case  of  Scheibel  v. 
Fairbank,  a  creditor  arrested  his  debtor, 
who  paid  the  debt,  but  was,  nevertheless, 
detained  in  custody;  and  the  Court  of 
Common  Pleas  held,  that  there  ought  to 
have  been  an  averment  of  malice,  it  being 
the  plaintiff's  own  default  that  he  did  not 
get  a  proper  discharge.  Then,  in  Oibson 
V.  Chaters  (4),  the  Court  held,  that  it  was 
necessary   to  prove  actual  malice  :    al- 

(1)  1  Bot.  5t  Pul.  388. 

(1)  5  B.  &  Ad.  588  j  s.  c.  3  Uw  J.  Rep.  (n.s.) 
K.B.  35. 

(3)  9  B.  &  C.  840;  «.  c.  9  Ltw  J.  Rep.  K.B. 
33. 

(4)  t  Boi.  &  Pul.  11f9. 


though  it  is  true,  in  Sinclair  v.  Eldred  (5% 
Lawrence,  J.  questioned  that  case,  and  ob- 
served, that  the  defendant  knew  that  he  had 
been  paid,  and,  therefore,  the  action  was 
maintainable.  There  are  many  cases  which 
establish,  that  the  mere  want  of  probable 
cause  may  be  a  ground  for  inferring  malice ; 
but  there  are  none  where  it  has  been  held, 
that  malice  need  not  be  averred. 

Ltttledale,  J. — ^With  regard  to  the 
declaration,  the  question  is,  whether  there 
ought  .to  have  been  an  averment  of  malice.' 
Now,  this  is  not  an  action  of  trespass,  in 
which  it  is  not  necessary  to  allege  malice. 
Indeed,  it  could  not  have  been  trespass^ 
because  the  defendants  had  a  right  to  sue 
out  a  ca,  sa,f  and  the  complaint  is,  that  they 
sued  it  out  for  too  much.  The  proper 
remedy  is,  therefore,  an  action  on  the  case, 
for  maliciously  arresting  the  plaintiff*  for 
more  than  was  due.  It  may  be  said,  that 
this  is  different  from  the  ordinary  case  of 
a  malicious  atrest,  because  the  defendants 
might  be  ignorant  of  some  of  the  facts, 
whereas,  here,  as  all  the  documents  were 
on  the  files  of  the  court,  they  must  be  taken 
to  have  been  cognizant  of  the  whole,  and 
could  not  have  made  a  mistake.  On  this 
ground,  there  might  be  no  reason  why 
malice  should  have  been  alleged.  But 
even  though  all  the  documents  were  before 
the  defendants,  and  therefore  there  might 
be  strong  evidence  of  a  want  of  probable 
cause,  and  the  malice  might  be  easily 
proved,  still  it  is  necessary  that  malice 
should  be  averred. 

Patteson,  J. — If  any  action  weje  main- 
tainable, it  is  properly  an  action  on  the 
case  for  maliciously  causing  the  plaintiff 
to  be  arrested  for  too  large  an  amount.  It 
is  said,  that  there  ought  to  have  been  evi- 
dence of  malice  in  this  case  ;  but  none  is 
alleged ;  there  is  no  ground,  therefore,  for 
a  new  trial.  But  as  to  the  motion  in  arrest 
of  judgment,  I  cannot  entertain  any  doubt. 
There  must  be  malice,  either  express  or 
implied,  or  the  action  cannot  be  supported, 
and  it  must  be  alleged  in  the  declaration. 

Coleridge,  J. — The  action  is  properly 
conceived;  but  inadequately  expressed 
on  the  record.     It  is  an  action  for  arrest- 

(5)  4  Taunt.  9. 
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iog  without  reasonable  or  probable  cause, 
wd  the  existence  of  malice  was  a  neces- 
sary averment. 

Rule  for  arresting  the  judgment 
absolute, 

[See  also  Lends  v.  Morris^  2  Cr.  &  M. 
712 ;  8.  c.  4  Law  J.  Rep.  (n.s.)  Exch.  264.] 


1887. 
May 


17.     f^* 

■•4  ;; 


DOB    dem,    CHAWNBK,    H.     W. 
BEAVAN,  AND  H.  P.  BEAVAN, 
BOULTEB. 


Landlord  and  Tenant — Annuity, 

A  tenant  for  Ufe  granted  a  rent^charge 
17ml  certain  lands,  which  he  subsequently 
charged  with  another  rent,  and  then  leased 
fir  a  term  of  years.  The  second  charge 
amtatned  a  clause  of  entry  in  default  of 
payment^  and  the  grantee  brought  an  ejects 
ment  upon  that  clause  against  the  lessee  who 
aUamed  tenant  to  him.  The  first  grantee 
then  churned  possession  to  satiny  arrears  of 
his  ammty.  By  agreement  between  all  par- 
^,  the  lessee  attorned  tenant  to  the  time 
when  his  arrears  nera  satisfied: — Held,  that 
a  yearly  tenancy  was  created  between  him 
and  the  lessee,  and  the  right  of  the  latter 
nnder  the  lease  was  suspended.  Therefore, 
on  receiving  a  six  months*  notice  to  quit,  he 
nas  bound  to  give  up  the  possession  of  the 

Ejectment  for  a  farm  in  Radnorshire. 

At  the  trial,,  before  Patteson,  J.,  at  the 
Presteign  Assizes,  in  the  summer  of  1835, 
tbeplaintifi*was  nonsuited,  with  liberty  to 
move  to  enter  a  verdict  for  him.  The 
plaintiff  proved  a  case  of  landlord  and 
tenant,  between  H.  P.  Beavan  and  the  de- 
fendant, by  producing  an  attornment  from 
the  defendant  to  H.  P.  B.  in  1826,  subse- 
quent pajrments  of  rent  to  him,  a  distress 
by  bim,  and  a  determination  of  the  tenancy, 
by  a  notice  to  quit,  which  had  expired 
before  the  commencement  of  the  action. 
The  defendant  put  in  a  lease  for  a  term  yet 
unexpired,  granted  by  one  Theophilus 
Beavan  in  1811,  and  contended  that  he 
only  attorned  toH.P.  B.  as  the  reversioner. 
The  plaintiff  in  reply,  proved  that  Theo- 
philus B.  in  1785,  charged  the  farm  in 
question  with  a  rent-charge,  with  a  power 


of  entry  to  trustees,  now  represented  by 
H.  P.  B,  and  in  1795  created  another  rent* 
charge  to  Chawner,  by  means  of  a  demise 
and  re-demise,  demising  the  land  to  Chaw- 
ner at  a  pepper-corn,  and  he  re-demising  it 
to  Beavan  at  a  yearly  rent  of  551,,  with  a 
power  of  entry  (1).  It  was  shewn,  that 
af\er  the  lease  to  the  defendant,  the  latter 
rent  being  in  arrear,  Chawner  brought  an 
ejectment  in  1823,  recovered  a  judgment 
against  Theophilus  B.,  and  having  entered 
into  some  lands  comprised  in  the  demise 
to  him,  was  about  to  execute  a  writ  of  pos- 
session upon  the  defendant's  farm,  when 
the  defendant  attorned  to  him,  and  after- 
wards paid  him  the  rent  according  to  the 
amount  reserved  in  the  lease,  but  on  differ- 
ent days.  An  award  between  Chawner 
and  H.  P.  B,  made  in  1826,  was  given  in 
evidence  to  explain  the  attornment  to  the 
latter,  it  having  been  thereby  declared 
that  the  rents  should  be  paid,  first,  in  sa- 
tisfaction of  Beavan's  charge,  and  then  of 
Chawner's.  The  learned  Judge  was  of 
opinion,  that  the  clause  in  Chawner's  lease 
to  Theophilus  Beavan,  for  re-entry,  did 
not  destroy  that  lease,  but  only  gave  a 
right  of  entry  to  satisfy  the  arrears  from 
time  to  time;  and,  therefore,  as  it  was 
valid  at  the  time  of  the  lease  to  the  defen- 
dant, and  also  at  the  time  of  the  attornment 
of  the  latter  to  Chawner,  Beavan*s  lease  to 
the  defendant  was  still  in  force,  or  if  the 
title  was  in  Chawner,  then  the  defendant 
continued  his  tenancy,  and  there  had  not 
been  any  determination  of  his  tenancy  by 
a  notice  to  quit.  In  regard  to  H.  P.  B.'s 
claim,  the  attornment  was  not  an  admis- 
sion of  his  title,  but  only  amounted  to 
an  agreement  by  the  defendant,  to  pay  his 
rent  to  him,  instead  of  to  Theophilus  Bea- 
van.    In  the  ensuing  term — 

Chilton  obtained  a  rule  nisi,  according 
to  the  leave  reserved,  on  the  grounds,  first, 
that  the  clause  in  Chawner's  demise  was  a 
clause  of  forfeiture,  and,  therefore,  by  his 
entry  for  the  arrears,  the  demise  was  alto- 

§  ether  determined,  and  the  interest  of  the 
efendant,  his  lessee,  q^ased ;  and  secondly, 
that  after  the  attornment  to  H.  P.  B,  the 
defendant  was  no  longer  at  liberty  to  dis- 
pute his  title  to  the  property. 

(1)  See  at  to  tbit  mode  of  creating  a  rent-charge  , 
Lumley  on  AoDuities,  p.  69. 
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J,  Evans  and  W,  M.  James  now  shewed 
cause. — The  direction  was  righu  The 
lease  to  the  defendant  is  still  in  force.  Theo- 
philus  Beavan  had  power  to  grant  it  at  the 
time  when  he  executed,  for  it  does  not  ap* 
pear  tliat  H.  P.  Beavan  had  any  interest  in 
the  land  beyond  the  receipt  of  the  annuity, 
and  Chawner  had,  at  the  utmost,  only  a 
right  to  enter  when  his  annuity  was  in 
arrear,  and  to  hold  until  those  arrears 
were  satisfied ;  and  when  they  are  satisfied, 
Theophilus  Beavan  would  have  had  a  right 
to  the  land  again,  and  consequently  nis 
lessee— Zf«.  s.'  327,  and  Co.  Com.  There- 
fore, if  the  ejectment  had  proceeded,  and 
Chawner  liad  obtained  possession  under 
it,  he  would  have  held  the  land  for  a  time 
only.  Instead  of  doing  so,  he  agrees 
to  take  the  rent  from  the  defendant,  the 
then  lessee.  By  so  doing,  he  confirmed 
the  lease — Vin.Abr.  *  Confirmation.*  Here, 
too,  the  lease  was  neither  void  nor  void- 
able, it  was  only  liable  to  be  suspended 
while  Chawner  was  in  possession.  But, 
it  is  said,  that  the  defendant  by  his  attorn- 
ment, became  tenant  to  H.  P.  Beavan  in 
1826,  on  a  new  tenancy.  An  attornment, 
however,  does  not  create  any  new  tenancy ; 
it  is  only  an  acknowledgment  of  an  exist- 
ing tenancy,  {LiU,  s.  551,)  and  an  assent  t6 
recognise  a  fresh  landlord. 

[Lord  Denman,  C.J. — An  attornment 
is  well  defined  by  Holroyd,  J.,  in  Cornish 
V.  Searell(2).'] 

The  real  effect  of  that  attornment  under 
the  circumstances  of  this  case,  was  a  re- 
cognition of  the  direction,  according  to  the 
award,  to  pay  the  rent  to  H.  P.  Beavan. 
He  was  in  the  character  of  a  receiver  ap- 
pointed to  receive  the  rents,  and  pay  them 
over  to  the  parties  duly  entitled.  The 
defendant  never  intended  to  admit  himself 
tenant  to  him,  so  as  to  defeat  his  lease. 
Either,  therefore,  that  lease  is  in  existence 
and  prevents  the  lessors  of  the  plaintiff 
from  recovering,  or  the  defendant  was  a 
tenant  to  Chawner  under  a  new  tenancy 
created  by  the  attornment  to  him  which 
has  not  been  duly  determined. 

Sir  fV.  W.  FolUtt,  Chilton,  and  E.  V. 
Williams,  in  support  of  the  rule. — H.  P. 
Beavan  was  the  trustee  of  the  prior  an- 
nuity, and  either  he  had  expressly  a  right 

(3)  8B.  &C.476;i.c.6LawJ.Rep.&3.t65. 


to  enter  and  hold  the  land  until  his  ar- 
rears were  satisfied,  as  Chawner  had ;  or, 
at  all  events,  he  had  a  right  to  enter  and 
distrain  for  the  arrears  from  time  to  time, 
and  such  a  right  enabled  him  to  bring 
ejectment  and  to  grant  leases — HavergiU 
V.  Hare  (3),  and  Jemot  v.  Cooleff{4i),  His 
title  was  prior  to  that  of  Chawner.  He 
was  authorized,  therefore,  to  enter  upon 
Boulter,  and  turn  him  out  of  possession. 
Instead,  however,  of  that  being  done,  the 
attornment  took  place,  whidi  operated  as 
an  agreement,  creating  a  new  tenancy  be- 
tween the  defendant  and  H.  P.  Beavan, 
which  was  so  far  beneficial  to  the  defen- 
dant, that  afler  it  was  executed,  he  could 
not  be  turned  out  of  possession  by  H.  P.  B, 
without,  at  least,  six  months*  notice- 
Cooper  V.  Blandy{5),  After  the  acknow- 
ledgment by  the  defendant,  of  H.  P.  B, 
as  his  landlord,  he  cannot  now  dispute  the 
title  of  the  person  whom  he  so  acknow- 
ledged. As  to  Chawner's  title,  assuming 
that  a  tenancy  existed  between  him  and 
the  defendant,  that  was  determined  when 
Chawner,  on  the  award,  assented  to  H. 
P.  B.*s  receiving  the  rents,  or  the  defen- 
dant has  disclauned  his  title  by  attorning 
to  H.  P.  B.—Throgm&rion  t.  Whelpdak(e% 
Doe  V.  WhiHick(7\  Doe  v.  LUherland  (8) ; 
and  see  also  Partington  v.  Woodcock  (9). 


Lord  Dbmman,  C.J. — This  case  hm 
been  argued  only  on  the  ground^  whether 
the  defendant  was  in  possession  as  a  yearly 
tenant  under  Qhawner  or  H.  P.  BeaTan, 
or  under  the  lease  of  1811.  Without  con- 
sidering the  deeds  containing  the  title,  tlie 
facts  are  these'— [Here  hia  Lordshif  re- 
capitulated them].  The  result  of  them  ia« 
that  the  defendant  became  tenant  feom 
year  to  year  to  H.  P.  B,  until  ^  anrean 
of  his  annuity  should  be  paid  off,  And  that 
relation  was  acknowledged  by  the  doeii- 
ment  of  1826.    There  is  no  fraud  nor 

(9)  Cro.  Jsc  510;  «.  o.  Fop.  ti&,  147. 

(4)  1  Lav.  170 ;  ■•  0.  1  Sauad.  112.  Sm  ftlio 
Haasell «.  Gowthwait«,  WiU«i,  94a 

(5)  1  Bisg.  N.C.  45  ;  s.  e.  9  Ltw  J.  Rap.  (n  J.) 
C.P.  t74. 

(6)  BuH  N.P.  96. 

(7)  Gow.N.P.  195. 

(8)  4  Ad.  &  £1. 

(9)  5  Ner.  &  film.  67 f ;  s.  c.  4  Law  J.  Rep. 
<N.8.)  K.B.  f99. 
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misconceptioii  on  the  part  of  Boulter» 
which  could  alone  get  rid  of  it.  The  de- 
fendant did  not  require  that  question  to  be 
left  to  the  jury,  tliough  I  see  no  grounds 
for  its  being  left  to  them.  We  have  only 
now  to  decide  on  the  legal  effect  of  the 
defendant's  agreement ;  and  as,  upon  this 
point,  my  learned  Brother  says  he  should 
have  directed  a  verdict  for  the  plaintiff, 
bad  he  not  nonsuited  on  another  point, 
in  respect  to  which  he  has  altered  his  opi- 
nion, 1  think  the  verdict  must  be  entered 
kit  the  plaintiff. 

LiTTLEDALE,  J. — We  are  not  bound  by 
the  technical  terms  used  in  the  instrument, 
but  must  see  what  relation  was  created  by 
it,  and  I  think  we  ought  to  consider  it  as  if 
it  had  recited  tlie  award.  It  appears  by  the 
award,  that  H.  B.  Beavan  had  a  title  para- 
mount, and  was  empowered  to  turn  Boulter 
oat  of  possession.  Having  this  power,  an 
arrangement  is  come  to,  by  which  H.  P. 
Beavan,  though  not  strictly  a  landlord, 
having  only  a  right  to  receive  the  rent, 
with  a  power  of  entry,  assumed  the  power 
of  granting  a  lease,  wad  took  upon  himself 
the  title  of  landlord,  and  the  defendant 
called  himself  his  tenant.  Although  this 
is  DOC  strictly  a  tenancy  from  year  to  year, 
as  it  could  only  last  while  the  arrears  were 
unsatisfied,  it  amounts  to  the  same  thing, 
and  the  plaintiflT  is  entitled  to  the  verdict. 
As  soon,  however,  as  his  arrears  are  satis- 
fied, the  defendant  may  claim  tlie  posses- 
aioQ. 

Patteson,  J. — I  was  wrong  in  suppos- 
ing diat  Chawner  could  not  have  main- 
tamed  the  ejectment  in  1823  against  this 
defendant.  I  thought  the  clause  of  entry 
in  the  deed  only  enabled  Chawner  to  ob- 
tain possession  of  the  land,  provided  it 
continued  in  the  possession  of  Th.  Beavan, 
hot  that  he  could  not  turn  out  any  one 
else.  I  believe  I  was  mistaken,  for  Doe  v. 
Horsiey  (10)  shews,  that  under  a  clause, 
such  as  the  present,  possession  may  be  ob- 
tained without  even  a  demand,  and  without 
any  regard  to  the  actual  occupier.  Then 
can  the  nonsuit  be  supported  on  any  other 
ground  t  Now,  the  effect  of  the  agreement 
between  H.  P.  Beavan,  and  the  defendant 
was  to  create  a  new  tenancy  from  year  to 


(10)  t  Ad.&EI.766;s.c3LtwJ.Rcp.(N.s.) 
K.B.  18S. 


year,  until  the  arrears  of  the  annuities  are 
paid.  If  the  case  had  been  based  upon 
the  supposition,  that  Boulter,  in  agree- 
ing to  become  tenant  to  H.  P.  Beavan,  in- 
tended to  give  up  his  rights  under  the  sixty 
years'  lease,  I  think  there  would  have  been 
a  gross  fraud  upon  him,  and  that  no  jury 
would  have  found  such  an  intention.  But 
neither  fraud  nor  misconception  is  suggest- 
ed, and  it  is  immaterial  whether  he  knew 
the  effect  of  his  act  or  not,  as  he  must  hold 
such  interest  as  the  law  allows,  and  that, 
by  necessary  implication,  was  a  yearly 
tenancy  under  H.  P.  Beavan. 

Coleridge,  J.  stated  the  facts  and 
continued — With  regard  to  the  demise  by 
Chawner,  my  doubt  is  not  removed,  as  the 
defendant  received  no  notice  to  quit  from 
him ;  and,  therefore,  the  tenancy  created 
by  the  attornment  to  him,  is  not  put  an 
end  to.  But  I  decide  on  the  effect  of  the 
defendant's  agreement,  which  created  a 
yearly  tenancy.  Perhaps,  the  defendant 
considered  he  was  still  in  possession,  under 
the  sixty  years'  lease,  but  if  the  law  puts 
a  certain  construction  upon  the  acts  of 
pajTties,  it  is  immaterial  what  they  may  in- 
tend, provided  there  be  no  fraud  or  mis- 
representation, and  there  was  none  in  the 
present  case.  This  is,  therefore,  a  ques- 
tion between  landlord  and  tenant,  and  no- 
thing is  more  important  to  be  preserved 
on  a  solid  basis  than  the  law  of  landlord 
and  tenant. 

Rule  absolute. 


} 


WtlGHT  1^.  ACRES. 


J  837. 

May  5. 

Pleading — Plea  of  Payment — Effect  of 
Nolle  Prosequi, 

^  A  declaration  contained  two  counts,  one 
for  lOLfor  teaching  ;  tlie  other  for  10/.  on 
an  account  stated ;  concluding  to  the  plain** 
t\ff's  damage  of  201.  The  defendant  plead- 
edf  payment  qjf  lOl.  in  satisfaction  of  the 
promises  in  the  declaration,  and  infancy. 
The  plaintiff  then  entered  a  nolle  prosequi 
to  the  second  count,  and,  at  the  trials  the  de- 
fendant recovered  a  verdict  on  the  plea  of 
payment: — Held,  on  a  motion  to  enter  up 
judgment  non  obstante  veredicto,  that  the 
plea  was  sufficient  at  the  time  of  the  trial. 
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Assumpsit.  The  declaration  stated, 
that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  10/.,  for  teaching 
the  mathematics,  and  in  10/.  on  an  account 
stated;  promise  to  pay  the  said  several 
monies,  and  breach,  non-payment  there- 
of, or  any  part  thereof;  to  the  plaintiff's 
damage  of  20/. 

First  plea,  non  assumpsit ; — second  plea, 
that  upon  the  making  of  the  promises,  and 
before  the  commencement  of  this  suit,  the 
defendant  paid  to  the  plaintiff  divers  sums 
of  money,  amounting  to  a  large  sum,  to 
wit,  the  sum  of  10/.,  in  full  satis&clion  and 
discharge  of  the  promises  in  the  decla- 
ration mentioned,  and  of  all  damages 
sustained  by  the  plaintiff,  by  reason  of 
the  non-performance  thereof,  which  said 
monies  the  plaintiff  then  received  in  full 
satisfaction,  &c. ; — third  plea,  infancy.  The 
plaintiff  had  entered  a  nolle  prosequi  to 
the  second  count,  and  the  defendant  at  the 
trial  having  succeeded  on  the  second  plea, 

Erie  had  obtained  a  rule  to  enter  judg- 
ment for  the  plaintiff*,  non  obstante  v«re- 
diclo ;  against  which — 

Cleasby  now  shewed  cause. — It  is  ob- 
jected, that  the  plea  of  payment  in  this 
case  is  bad,  because  the  declaration  claims 
20/.,  and  the  plea  is  only  to  10/.  But  the 
first  answer  is,  that  by  the  nolle  prosequi, 
the  plaintiff  has  removed  one  of  the  counts, 
and  the  declaration  at  the  trial  was  for 
10/.  only  ;  secondly,  the  plea  is  good,  at . 
least  after  verdict.  The  jury  have  found 
that  the  plaintiff  accepted  10/.,  in  full  sa- 
tisfaction of  the  damage  sustained  by  the 
breach  of  promise ;  and  the  Court  cannot 
assume  that  more  than  10/.  was  proved — 
Stennett  v.  Hagg  (1). 

Erie,  in  support  of  the  rule. — The  re- 
cord is  to  be  taken  as  it  was  when  the 
plea  was  pleaded,  and  then  the  plea  would 
have  been  bad,  being  a  plea  of  payment  of 
a  small  sum,  in  satisfaction  of  a  larger. 
He  referred  to  Thomas  v.  Heathorn{2), 
The  plea  ought  to  have  been,  as  to  all  ex- 
cept 10/.  non  assumpsit — as  to  that  sum, 
payment. 

The  Court,  without  saying  whether  the 
plea  was  good  or  not,  held,  that  the  record 

(1)  1  Satind.  2«8.  n.  1. 
(*2)  2  B.  &  C.  477. 


must  be  looked  at  as  it  stood  at  the  time 
of  the  trial,  and  then  the  objection  did  not 
apply. 

Rule  discharged. 


} 


LEWIS  V.  HOWELL. 


1837. 

May  5, 

Evidence — Costs  of  proving  Documents. 

The  execution  of  certain  documents  not 
having  been  admitted  by  the  defendant,  the 
plaintiff  obtained  the  usual  Judge's  order, 
that  the  costs  of  proving  them,  on  the  trialf 
should  be  paid  by  the  defendant,  whatever 
might  be  the  event  of  the  cause.  The  trial 
took  place,  and  the  plaintiff  recovered  a  ver» 
diet,  which  was  afterwards  set  aside  for  irre- 
gularity, without  costs.  Previous  to  a  second 
trial,  the  defendant  admitted  the  documents : 
— Held,  that  the  plaintiff,  who  also  succeeded 
at  the  second  trial,  was^  entitled  to  the  costs 
of  proving  them  at  the  former  trial. 

This  was  an  action  by  the  plaintiff,  an 
apothecary,  to  recover  liie  amount  of  his 
bill  for  medicines  and  attendance.  An 
order  having  been  obtained  for  a  trial  be- 
fore the  under-sheriff  of  Cardiganshire, 
the  plaintiff's  attorney  delivered  the  usual 
notice  of  inspection  of  documents,  and  the 
execution  of  the  certificates  from  the 
Apothecaries'  Company  and  from  the  Col- 
lege of  Surgeons  not  having  been  admitted, 
an  order,  was  made  by  Gurney,  B.,  pur- 
suant to  the  rule  Hil.  4  Will.  4,  r.  20, 
that  the  costs  of  proving  these  documents 
should  be  paid  by  the  defendant,  whatever 
might  be  the  result  of  the  cause,  provided 
the  same  were  proved  at  the  trial  to  the 
satisfaction  of  the  Judge  or  other  presiding 
officer,  by  his  indorsement  on  the  notice. 

The  cause  was  tried  before  the  under- 
sheriff  of  Cardiganshire,  on  the  12th  of 
July  1836,  when  the  plaintiff*  recovered  a 
verdict.  That  verdict  was  set  aside,  on 
the  ground  of  irregularity,  without  costs, 
and  a  new  trial  ordered,  previous  to  which, 
the  defendant  consented  to  admit  the  exe- 
cution of  these  documents.  On  the  14th 
of  last  January,  the  cause  was  tried  again, 
and  the  plaintiff  recovered.  The  Master 
refused  to  allow  to  the  plaintiff*  the  costs 
of  proving  the  execution  of  those  docu- 
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neiits,  whereupon  Patteson,  J.  made  an 
order  upon  the  Master  to  review  his  tax- 
ation. 

Chilton  now  moved  to  rescind  that  order, 
contending,  that  the  trial  on  which  the 
pUuntiff  succeeds,  is  the  one  to  which  the 
rule  applies.  Here  the  plaintiff  incurred 
no  costs  at  that  trial,  and  the  Master  was 
right  in  refusing  to  allow  him  the  costs 
incurred  at  the  former  trial. 

Per  Curiam. — This  order  is  right.  The 
pbiatiflTis  entitled  to  recover  the  costs  in- 
curred by  the  proof  of  the  documents. 
The  Judge's  order  was  quite  collateral  to 
the  issue  of  the  cause,  and  cannot  be  aflect- 
ed  by  the  result  of  the  trial.  The  certifi- 
cate made  by  the  Judge  at  the  first  trial 
remains  in  force :  indeed,  it  could  only  be 
given  by  the  Judge  who  presided  at  that 
trial. 

Rule  refused. 


} 


MINTER  t^.  MOWER. 


1887. 
May  5. 

Patent — Claim  too  large. 

Where  a  patentee  claimed  in  general  terms 
the  application  of  a  principle  to  produce  a 
mechanical  effect,  and  it  was  proved  tluit 
another  person  had  previously  appUed  the 
tame  principle  to  produce  the  same  effect,  but 
nith  different  machinery: — Held,  that  the 
patent  could  not  be  supported,  as  the  claim 
nas  too  large. 

Case  for  the  infringement  of  a  patent 
(ot  reclining  chairs. 

Pleas— Ut,  Not  guilty  :  2nd,  That  the 
plabtiff  was  not  the  inventor  of  the  said 
invention,  and  that  it  was  not  a  new  inven- 
tion or  improvement  as  to  the  public  know- 
kdge,  use,  and  exercise  thereof  in  England ; 
8rd,  That  the  specification  enrolled  by  the 
plaintiff,  (which  was  fully  set  out  in  the 
plea,)  did  not  particularly  describe  and 
^•certain  the  nature  of  the  said  invention ; 
which  laat  plea  was  traversed  in  the  repli- 
cation. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  in  London  after  Trinity 
term,  the  plaintiff  put  in  the  specification 
of  his  patent  for  the  reclining  chairs  by  the 
application  of  a   self-adjusting  leverage. 


which  has  been  already  printed  in  the  case 
o£Minterv,  fre/2ff(l),  and  proved  the  in- 
fringement by  the  defendant.  Evidence 
was  given  in  answer,  that  before  the  plain- 
tiff took  out  the  patent,  one  Brown,  who 
had  been  a  chair-maker,  had  made  a  re- 
clining chair  for  the  defendant,  which  con- 
tained in  it  the  principle  of  a  self-adjusting 
leverage.  To  enable  it,  however,  to  act 
properly,  a  pad,  a  stop,  and  a  spring  were 
attached  to  it,  and  by  the  means  of  their 
action,  the  chair  could  be  made  to  act  on 
the  self-adjusting  leverage.  By  the  pad, 
the  back  was  drawn  forward ;  by  the 
spring,  it  was  sent  back.  The  plaintiff's 
chair  acted  upon  the  same  principle  of  the 
lever,  but  was  adjusted  by  the  mere  pres- 
sure of  the  body  either  on  the  back  or  the 
seat,  without  the  application  of  any  ma- 
chinery requiring  an  additional  exertion  on 
the  part  of  the  sitter.  The  jury  found 
that  Brown's  chair,  without  the  spring  and 
pad,  would  have  acted,  so  as  to  have  pro- 
duced equilibrium  by  a  self-adjusting  lever- 
age ;  that  he  was  the  inventor  of  the  prin- 
ciple, but  was  ignorant  of  the  practical 
uses  to  which  it  might  be  applied ;  and  that 
the  plaintiff  was  the  inventor  of  that  appli- 
cation. On  this  finding  of  the  jury,  his 
Lordship  ordered  the  verdict  to  be  entered 
for  the  plaintiff,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit.  In  the 
ensuing  Michaelmas  term — 

Talfourd,  Serj,  obtained  a  rule  accord- 
ingly, citing  Minter  v.  Wells,  against  which 
rule  cause  was  shewn  in  last  term. 

The  Attorney  General,  Sir  F.  Pollock, 
and  J,  Evans,  for  the  plaintiff. — The  Court 
of  Exchequer  have  already  decided  that 
the  plaintiflfs  patent  is  valid,  and  it  is  one 
of  great  utility.  The  present  defence  is 
raised  upon  an  experiment,  which  produced 
no  result  to  the  party,  which  has  never 
since  been  acted  upon,  and  the  machine 
then  made  was  not  fit  for  the  purposes 
to  which  the  plaintiff  has  applied  the  same 
principle.  It  is  for  the  application  of  that 
principle  that  his  patent  has  been  obtained, 
and  the  jury  have  found  that  he  was  the 
inventor  of  that  application  of  the  princi- 
ple. It  has  been  contended,  that  the  plain- 
tiff claims  the  application  of  the  principle 


(1)4  Law  3.  Rep.  Exch.  (n.8.)  f  ;  also  reported 
1  C.  M.  &  R.  60.5. 
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of  the  self-adjusting  lever  to  the  chair,  and, 
therefore,  claims  that  which  had  been  dis- 
covered by  Brown.  But,  the  whole  of  the 
specification  must  be  taken  together,  and 
then  it  will  appear  that  what  is  really 
claimed  is  the  application  of  the  principle 
in  the  particular  manner  there  described, 
and  no  more.  If  the  patent  be  read  in  that 
manner,  Brown's  invention  does  not  in* 
terfere  with  the  plaintifTs  right. 

Talfourd,  Serj,  and  Godson^  in  support 
of  the  rule. — If  the  plaintiff  do  not  claim 
the  general  application  of  the  self-adjust* 
tins  lever  to  a  chair,  the  defendant  is  not 
guuty  of  any  infringement,  because  his 
mode  of  application  is  very  different  firom 
that  of  the  plaintiff.  He  thrusts  forward 
the  seat,  whereas,  the  plaintiff  lifts  it  up. 
If,  indeed,  the  plaintiff  do  claim  the  general 
princi|^le,  no  doubt  the  defendant's  chair 
would  be  an  infringement  upon  his  patent, 
because  it  does  proceed  upon  the  applica- 
tion of  the  self-adjusting  leverage.  But, 
then,  Brown's  invention  bad  anticipated 
the  plaintiff's :  it  was  an  application  of  the 
same  principle  to  a  chair.  Brown  did  not 
merely  discover  the  principle,  as  Dr*  Hall 
in  his  closet  discovered  the  object  glasses, 
but  never  published  them  (2) ;  he  actually 
made  the  chair  to  which  this  principle  was 
applied.  Then,  the  plaintiff  cannot  appro- 
priate to  himself  that  principle,  nor  its  ap- 
plication. To  Brown's  chair  it  is  true  a 
pad  and  spring  were  attached,  which  were 
an  inconvenience ;  but  the  plaintiff  cannot, 
by  rejecting  them,  appropriate  the  rest  of 
Brown's  invention,  and  say  no  one  else 
shall  avail  himself  in  any  manner  of  that 
same  principle.  To  prove  that  Brown  had 
done  enough  to  invalidate  the  present  pa- 
tent, if  the  inventions  were  identical,  Jones 
V.  Pearct{Z\  Lewis  v.  Davies{i\  and  Lewis 
V.  MarUng(5)t  were  cited. 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Lord  Denm4n,  C.J. — An  aetion  between 
the  same  plaintiff  and  another  party,  has 
already  been  decided  by  the  Court  of  Ex- 
chequer, in  which  the  patent  claimed  by 

(S)  Cited  by  BuHw,  J.  in  BottUon  v.  Ball,  f  H. 
Bl.  470. 

(3)  Godt.  Pat.  Sapn.  10. 

(4)  S  C.  &  P.  50t. 

(5)  4  C.  &  P.  52. 


the  plaintiff  was,  deemed  good  and  valid. 
But,  on  the  trial  in  this  court,  an  entirely 
new  fact  was  given  in  evidence,  and  affirmed 
by  the  verdict  of  the  jury,  namely,  that  a 
chair,  very  closely  resembling  that  made 
by  the  plaintiff's  patent,  had  been  made 
and  sold  before  that  patent  was  taken  out. 
The  words  of  the  jury  were  these  : — *'  We 
are  of  opinion  that  Brown  was  the  inven-* 
tor  of  the  machine,  and  found  out  the  prin-* 
ciple,  but   npt   the  practical  purposes  to 
which  it  is  now  applied.     We  think  that 
Minter,  the  plaintiff,  made  that  discovery." 
This  statement  might  not  be  fatal  to  the 
plaintiff's  title,  if  his  invention  were  truly 
set  forth  in  the  specification  :  but,  the  issue 
in  this   cause  being  simply  whether  the 
plaintiff  did  thereby  particularly  discover^ 
and  ascertain  the  nature  of  the  invention, 
we  find  it  necessary  to  examine  the  terms 
of  it.   Now,  the  patent  is  taken  out  for  "an 
improvement  in  the  construction,  making, 
or  manufacturing  of  chairs."    The  method 
of  making  the  machine,  and  the  way  in 
which   it  acts,  are   then  fully  described, 
without  any  mention  of  any  of  the  means 
employed  in  Brown's   chair.     The  speci- 
fication thus  concludes : — **  What  I  claim 
as  my  invention  is  the  application  of  a  aelf- 
adjusting  leverage  to  the  back  and  seat  of 
a  chair,  whereby  the  weight  on  the  teat 
acts  as  a  counterbalance    to  the  pressure 
against  the  back  of  such  chair  as  above 
described."     Now,  it  was  perfectly  clear 
upon  tlie  evidence,  that  this   descriptioii 
applied  to  Brown's  chair,  though  that  was 
incumbered  with  some  additional  machi- 
nery. The  specification,  therefore,  claimed 
more  than  the  plaintiff  had  invented,  and 
would  have  actually  precluded  Mr.  Brown 
from  continuing  to  make  the  same  chair 
that  he  had  made  before  the  patentee's  dis- 
covery.    We  are  far  from   thinking  that 
the  patentee  might  not  have  established  his 
title  by  shewing  that  a  part  of  Brown's 
chair  could  have  effected  that  for  which 
the  whole  was  designed,  but  his  claim  is  not 
for  an  improvement  upon  Brown's  lever- 
age, but  for  a  leverage  so  described  that 
the    description  comprehended   Brown's. 
We  are,  therefore,  of  opinion,  that  (he  pa- 
tent cannot  be  sustained,  and  a  nonsok 
must  be  entered. 

Rule  ahsoluie. 
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THB  KING  r.  THB  MATOR  AND 
COMMONALTY  OF  THE  CITY 
OP  YORK. 


1837. 

April  26. 


{ 


Poor  Rate — Freemen's  Common  Rights, 

The  freemen  householders  of  one  of  the 
wards  of  the  city  of  York  rvere  entitled  to  a 
right  of  common  over  lands,  of  which  cer- 
tain persons  were  seised  in  fee.  By  an  act 
jmsedin  1817,  commissioners  were  empower^ 
ed  to  extinguish  the  right  of  common^  and 
allot  a  portion  of  land  to  the  mayor  and  com^ 
monalty  of  the  city  of  York,  free  from  all 
manorial  rights^  to  be  exclusively  enjoyed  by 
tuck  freemen  of  the  city  as  were  before  en- 
titled  to  the  right  of  common,  and  in  the  same 
manner  as  the  right  of  common  was  enjoyed. 
The  commissioners  accordingly  allotted  a 
certain  portion  of  land  to  (he  mayor  and 
tmimonalty.  Certain  officers  called  pasture- 
masters  were  appointed  at  the  wardmote  of 
mayor  and  aldermen,  and  were  subject  to  the 
wardens,  one  of  whom  was  the  mayor,  and  the 
others  were  the  aldermen.  The  pasture-mas- 
ters regulated  the  enjoyment  of  the  rights  of 
common,  accounting  to  the  wardens,  and  the 
expenses  of  keeping  up  the  rights  of  common 
were  defrayed  by  an  annual  sum  paid  by  each 
Jreeman  who  exercised  the  right.  The  free-' 
men  had  the  exclusive  right  of  pasture  over 
the  whole  of  the  land  allotted  by  the  com- 
missi(mers,  and  the  mayor  and  commonalty 
received  no  money  in  respect  of  this  right  of 
common,  nor  derived  any  benefitfrom  it  in  their 
corporate  capacity  ;  but  the  annual  value  of 
the  rights  of  pasture  was  to  the  freemen  400^., 
and  the  lands  were  worth  to  let  2501,  a  year. 
Part  of  the  land  had  formerly  been  leased, 
tmdfrom  the  rents  then  received,  a  sum  of 
money  had  been  raised,  by  a  portion  of  which 
fice  acres  of  land  had  been  purchased  and 
vested  in  trustees,  for  the  freemen  of  this 
ward,  in  extension  of  their  right  of  common  : 
— Held,  that  the  mayor  and  commonalty 
were  properly  assessed  as  occupiers  of  the 
land  allotted  to  them  by  the  commissioners, 
Imt  not  of  the  Jive  acres  conveyed  to  the 
trustees, 

[For  the  report  of  the  above  case,  (which 
wa«  decided  in  Hilary  term,)  see  6  Law  J. 
Rep.  (n.8.)  M.C.  p.  121.] 


New  Series,  VI.— K.B. 


STANKAIID  «.  FORBES  AND 
WIFfe,  BXICUTOR  AND  BXE- 
CUTRIX  OF  JOHN  LOCK. 

Covenant  for  Title — Construction — Evic^ 
turn. 

J,  Lf  by  an  htdenture,  reciting  that  he 
ivas  possessed  of  a  term  for  yean  provided 
one  C.  should  so  long  live^  granted  and  /if- 
signed  the  term  to  S,  and  covenanted^  thut 
notwithstanding  any  act,  deed^  matter^  or 
things  done  by  him  at  any  time  heretofore^ 
the  lease  was,  at  the  time  of  the  assignment^ 
a  goodi  validf  and  effectual  lease^  and  that  the 
same,  and  the  term  of  eleven  years  therein 
expressed,  was  in  full  force  and  effect,  and 
in  nowise  forfeited,  surrendered^  assigned,  </e- 
termined,  or  otherwise  become  void  or  void^ 
able,  or  prejudicially  affected  in  any  manner 
howsoever,  otherwise  than  by  effluxion  of  time; 
and  also,  that  for  and  notwithstanding  any 
such  act,  he,  the  said  J,  L,  had  full  power 
to  assign ;  and  also  for  quiet  enjoyment  against 
all  acts  done  by  or  through  mm.  Before  the 
assignment,  C,  heul  died,  and  /.  L.  knew  the 
fact : — Held,  that  the  covenant  that  the  lease 
was  valid,  and  that  the  term  was  not  deter" 
mined,  was  qualified  by  the  preceding  cove* 
nant,  and  restrained  to  any  acts  done  byJ,L,, 
and  tlmt  therefore  he  was  not  liable  upon  this 
covenant  for  an  eviction  by  the  party  entitled 
on  C*s  death. 

After  C^s  death,  J,  L.  paid  rent  to  the 
reversioner,  and  thereby  created  a  tenancy 
from  year  to  year,  previous  to  the  assignment : 
— Held,  that  this  could  not  be  treated  as  an 
act  done  by  the  covenantor  within  the  mean* 
img  of  the  qualifying  words. 

This  was  a  special  case,  which  set 
forth  a  declaration  in  covenant  for  a 
breach  of  covenant  by  the  testator.  It 
set  out  an  indenture  dated  Feb.  26,  1 825, 
between  one  6.  Stott,  guardian  of  Geor- 
giana  Stott,  of  the  first  part,  one  Seani^ 
Stoe  Clement,  of  the  second  part,  and 
John  Lock,  of  the  third  part,  by  which 
George  Stott  demised  one  moiety,  and  the 
saidSeanah  Stoe  Clement  demised  the  other 
moiety  of  certain  premises,  to  hold  one 
moiety  for  eleven  years,  if  the  said  G.  Stott 
should  so  long  live,  and  the  other  moiety 
for  the  6ame  term,  if  the  said  Seanidi  Stoe 
Clement  should  so  long  live ;  and  the  said 
John  Lock  covenanted  to  pay  the  rent  and 
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repair  ihfe  premises :  by  virtue  of  which 
indenture,  the  said  John  Lock  entered 
upon,  and  was  possessed  of  the  said  pre- 
mises, and  after  the  making  of  the  said  in- 
denture, by  another  indenture  on  Septem- 
ber 21,1826,  between  the  plaintiff  and  the 
said  John  Lock,  which  recited  the  above 
demise,  and  an  agreement  by  Lock  to  sell 
the  said  lease  to  the  plaintiff,  and  the  good- 
will of  a  trade,  carried  on  therein,  it  was  wit- 
nessed, that  the  said  John  Lock  did  grant, 
bargain,  sell,  assign,  and  transfer  the  said 
messuage  and  premises  to  the  said  plain- 
tiff during  the  residue  of  the  term,  subject 
to  the  payment  of  the  rents,  and  perform- 
ance of  the  covenants.  The  following  cove- 
nant by  Lock  was  then  set  forth  : — "That 
for  and  notwithstanding  any  act,  deed, 
matter,  or  thing  whatsoever  by  him,  the 
said  John  Lock,  at  any  time  theretofore 
made,  done,  committed,  or  knowingly  oc- 
casioned, suffered,  or  omitted,  to  the  con- 
trary, the  said  thereinbefore  in  part  recited 
indenture  of  lease  was,  at  the  time,  a  good, 
valid,  and  effectual  lease  in  law  and  in 
equity,  of  and  for  the  premises  thereby  de- 
mised, or  expressed,  or  intended  so  to  be ; 
and  that  the  same,  and  the  term  of  eleven 
years  therein  expressed,  were  respectively 
in  full  effect,  and  in  nowise  forfeited,  sur- 
rendered, assigned,  determined,  or  other- 
wise become  void  or  voidable,  or  prejudi- 
cially affected  in  any  manner  howsoever 
than  by  effluxion  of  time."  It  was  also 
covenanted,  that  all  the  rent  and  taxes 
were  paid,  and  all  his  covenants  performed ; 
and  that  notwithstanding  any  such  act, 
matter,  or  thing,  the  said  J.  Lock  had,  in 
himself,  full  power  and  authority  to  sell 
and  assign  the  lease :  also,  there  was  a  co- 
venant for  quiet  enjoyment  against  all  per- 
sons claiming  by,  through,  or  from  him, 
and  for  an  indemnity  against  all  acts  there- 
tofore or  thei^eafter  to  be  committed,  cre- 
ated, or  knowingly  occasioned  or  suffered 
by  the  said  John  Lock,  or  any  person 
claiming  by,  from,  under,  or  in  trust  for 
him ;  and  there  was  also  a  covenant  for  fur- 
ther assurance. 

The  declaration  then  stated,  that  the 
plaintiff,  on  January  19,  1829,  sold  the 
lease  to  one  Robert  James,  with  a  covenant 
that  the  lease  was  a  good  and  subsisting 
lease,  and  alleged,  that  before  the  sale  of 
the  lease  by  Lock  to  the  plaintiff*,  the  said 


Seanah  Stoe  Clement  died,  and  the  demise 
to  Lock  became  voidable  and  void  as  to 
one  moiety,  and  one  George  Stott  became 
entitled  to  that  moiety,  and  in  1831  ejected 
James  from  that  moiety  :  that  James  after- 
wards brought  an  action  of  covenant  for 
breach  of  covenant  in  the  plaintiff's  as- 
signment of  the  lease,  recovered  954^.  for 
his  costs  and  damages,  and  the  plaintiff  in- 
curred costs  to  the  amount  of  200/.  It 
was  alleged,  that  Lock  had  notice  of 
the  death  of  Seanah  Stoe  Clement  before 
he  made  the  first-mentioned  indenture. — 
Breach,  that  the  said  lease  was  not  a  good 
valid  lease,  and  in  full  effect,  and  the  said 
John  Lock  had  not  full  power  to  assign  it, 
and  the  plaintiff  could  not  enjoy  the  said 
lease  according  to  the  covenant. 

The  defendants  pleaded,  first,  that  the 
deed  was  not  the  deed  of  Lock ;  second, 
that  George  Stott  did  not  eject  James  from 
the  premises ;  third,  that  Lock  had  not  no- 
tice of  the  death  of  Seanah  Stoe  Clement 
before  the  sale  of  the  lease  ;  fourth,  that 
Lock  clearly  indemnified  and  protected  the 
plaintiff  from  all  former  and  other  assign- 
ments, which  at  any  tihie  were  committed, 
&c.  by  the  said  John  Lock,  or  any  person 
claiming  by,  fVom,  under^  or  in  trust  for 
him;  conclusion  to  the  country.  Issue 
was  joinied  on  all  these  pleas. 

The  case  set  out  the  indentures  mentioned 
in  the  declaration,  and  continued:— Seanah 
Stoe  Clement  died  on  the  7th  of  September 
1825,  and  the  jury  found  that  Lock  had  no- 
tice of  her  death  biefore  September  1826. 
The  plaintiff  entered  into,  and  was  possessed 
of  the  premises  under  the  assignment  of  the 
21st  of  September  1826,  and  afterwards 
assigned  to  one  Robert  James,  who  was 
by  due  course  of  law  evicted,  in  Hilary 
term  1831,  of  one  moiety  of  and  in  the 
demised  premises,  by  one  George  Stott 
having  a  title  arising  upon  the  death  of 
the  said  Seanah  Stoe  Clement,  and  by- 
reason  of  the  death  of  the  said  Seanah  Stoe 
Clement.  It  was  proved,  at  the  trial,  that 
the  siiid  George  Stott  received  from  Lock, 
in  April  1826,  501,  for  one  year's  rent,  due 
to  one  Hardisty  (the  guardian  of  Joseph 
Clement),  on  whom  Seanah  Stoe  Clement's 
moiety  had  devolved,  and  himself,  And 
afterwards  received  the  rent  of  James  and 
Stannard,  up  to  the  time  of  his  evicting 
them  from  both  moieties,  as  reserved  by 
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tbe  lease  of  February  1825.     Assets  were 
admitted  by  the  defendant. 

The  cause  came  on  for  trial  at  the  Mid- 
dles^ sittings  in  Michaelmas  term  1884, 
when  a  verdict  was  taken  for  the  plaintiff, 
subject  to. the   opinion  of  the  Court   on 
the  plaintiff's  right  to   recover  damages 
against  the  defendants  for  breach  of  cove- 
nant entered  into  by  Lock  as  aforesaid. 
In  Hilary  term,  the  case  was  argued  by 
Kellfff  for  the  plaintiff. — ^The  first  three 
issues  must  be  found  for  the  plaintiff;  and, 
if  the  fourth  plea  be  held  to  have  been 
proved,  it  is  no  answer  to  the  action,  and 
the  pbdntiff  is  entitled  to  judgment  non  ob^ 
stante   veredicto.      The    defendants   have 
^eaded  that  Lock  indenmified  the  plaintiff 
from  all  acts  done  by  him,  but  the  plaintiff 
complains  that  the  covenant  entered  into 
by  Lock,  that  it  was   a  valid  subsisting 
lease  at  the  time  of  his  assignment,  has  been 
broken.     The  question,  therefore,  is,  whe- 
ther Lock  entered  into  any  absolute  cove- 
jiant,  that  the  lease  was  a  valid  lease  at  that 
time.     The  plaintiff  contends  that  he  did. 
First,  as  there  is  a  recital  of  the  lease,  and 
the  testator  granted  and  assigned  it  to  the 
plaintiff,  a  covenant  may  be  implied  on 
his  part  that  it  was  a  valid  and  subsisting 
lease;  and  that  implied  covenant   is  not 
affected  by  the  subsequent  express  cove- 
nants, if  they  only  add  to  the  former,  and 
do  not  qualify  it — Co.  Litt.  384,  a,  Johnson 
V.  Proc/er  (1),  which  is  exactly  in.  point. 
It  is  explained  by  Lord  Eldon  in  Bronming 
y.  Wright  (2),  to  have  proceeded  upon  an 
implied  warranty,  contained  in  the  recital 
of  the   covenantor's  interest.     Barton  v. 
Piizgerald{3\  sokd  Smith  v.   Compton(4f), 
which  overrules  Milner  v.  Norton  (5),  and 
Howell  V.  Richards  (6),  are  all  authorities 
to  establish,  that  implied  or  express  ab- 
solute covenants  are  not  affected  by  sub- 
sequent    qualified    covenants,   where   the 
qualification  is   not  intended  to  apply  to 
adl,  and'  is  not  connected  with  the  former 
covenants.  Broivningy.  Wright (J\vt\ie:te  a 

(1)  YelT.  175;  •.€.  Cro.  Jtc.  233;  1  Bull,  3; 
S  Brownl.  X12. 

(f )  «  B.  &  P.  «5. 
.   (5)  15  £Mt,  530. 

.  (4)  S  a.&  Ad.  189;  t.  c.  1  Law  J.  Rep.  (n.8.) 
ICB.  43. 

(5)  M-CleU  647. 

(6)  11  East,  622. 

.  (7>  f  B.  &  P.  13L  -       . 


general  covenant  for  good  tide  was  held  to 
have  been  qualified  by  the  other  covenants 
of  the  deed,  will  be  cited  on  the  other 
side,  but  it  is  to  be  observed,  that  in  that 
case  there  was  a  conveyance  of  an  es-  • 
tate  in  fee,  whereas  the  present  question 
arises  on  the  assignment  of  leasehold  pro- 
perty; and  a  different  construction  may 
therefore  be  well  given  to  the  covenants  in 
the  two  cases.  Besides,  it  was  in  fact  de- 
cided, upon  the  intention  of  the  parties  to 
be  gathered  from  the  whole  of  the  deed, 
and  if  that  test  be  applied  in  the  present 
case,  it  is  clear  that  the  parties  intended 
to  covenant  that  the  lease  was  a  valid  and 
subsisting  lease.  Then,  secondly,  there  is 
an  express  covenant,  that  this  was  a  good 
and  valid  lease,  and  that  the  term  of  eleven 
years  was  in  full  effect.  It  will  be  said, 
that  it  is  qualified  by  the  preceding  words, 
and  is  restrained  by  them.  But,  the  mere 
collocation  of  covenants  and  words  in  a 
deed,  will  not  defeat  the  intention  of  the 
parties,  if  it  can  be  ascertained  from  the 
whole,  context — Gainsforth  v.  Griffith  (S). 
It  is  impossible  to  suppose  that  the  parties 
meant  to  protect  the  plaintiff  against  the 
mere  acts  of  Lock.  The  object  must  have 
been  generally  and  absolutely  to  secure  a 
valid  lease.  Thirdly,  if  the  covenant  is  ta 
be  considered  as  qualified,  it  has  still  been 
broken,  because  Lock,  knowing  of  the 
death  of  S.  S.  Clement,  paid  rent  to  the 
reversioner,  and  thereby  accepted  a  yearly 
tenancy,  which,  as  to  a  moiety,  operated 
as  a  surrender  of  his  interest  therein ;  con- 
sequently, by  his  act,  the  lease  has  been 
determined — Hawes  v.  BrtLshJield{9),  Lady 
Cavan  v.  PuUeney  ( 1 0),  Sugden*s  Vend,  and 
Pur.  p.  571  (7th  edit.). 

Hoggins,  contra.  —  Certainly  the  real 
question  is,  whether  this  covenant  be  ab-^ 
solute  or  qualified.  In  Sug.  Ven.  and  Pwk 
575  (7th  ed.),  the  rule  is  stated  to  be»  **  that 
where  restrictive  words  are  inserted  in  the 
first  of  several  covenants  having  the  same 
object,  they  will  be  construed  as  extending 
to  all  the  covenants,  although  they  are 
distinct.''  And  he  cites  Browning  v.  Wright, 
and  other  cases,  to  support  the  position. 
Here  the  covenant  is  expressly  qualified, 
and  the  testator  covenanted  against  all  acts 

(B)  1  Wmfl.  Saund.  60,  a,  n.  1. 

(9)  3  East,  491. 

(10)  2  Vea.jan.  544. 
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done  by  him^  and  that,  notwitbatanding  any 
act  done  by  him,  the  plaintiff  should  quietly 
enjoy.  All '  the  covenants  are  therefore 
restricted,  and  the  deed  does  not  disclose 
any  intention  on  the  part  of  Lock  to  co« 
▼enant  generally  for  the  validity  of  the 
lease.  But  it  is  said  that  the  covenant 
has  been  broken,  because  Lock  knew  at 
the  time  that  the  lease  was  determined. 
But  it  cannot  be  said  that  that  was  any 
act  or  default  done  or  committed  by  him. 
He  had  no  power  to  prevent  the  determi- 
nation of  the  lease,  which  is  the  real  ground 
on  which  Ladbf  Cavan  v.  PuUeney  depends, 
as  is  stated  by  Tindal,  C  J.  in  Woodhmue 
V.  Jenkins  (11).  This  is  a  strong  authority 
fbr  the  defendant,  and  it  shews  there  is  no 
distinction  between  the  conveyances  of 
leasehold  and  of  freehold  property.  As 
to  the  cases  of  Harvet  v.  Brusf^fieldf  it  is 
commented  upon  by  Sir  Edward  Sugden, 
and  the  decision  is  questioned  by  him;  and 
he  refers  to  Hesse  v.  Stevenson  (12),  as 
pointing  out  the  distinction  between  a 
general  and  restricted  covenant.  Again, 
it  is  contended,  that  a  covenant  may  be 
implied  from  the  recital  in  this  deed«  and 
Johnson  v.  Proctor,  as  interpreted  by  Lord 
Eldon,  has  been  cited.  But  Sir  Edward 
Sugden  has  shewn  that  that  case  was  not 
decided  upon  the  effect  of  the  recital.  The 
word  "grant"  in  the  assignment  was  of 
itself  held  to  operate  as  a  warranty  of  the 
title,  and  was  not  qualified  by  the  ensuing 
covenant.  The  recital  in  Barton  v.  FitZ" 
gerald  was  much  stronger  than  in  the  pre- 
sent deed,  where  it  is  expressly  stated  that 
the  lease  is  to  continue  for  eleven  years  if 
S.  S.  C.  should  so  long  live,  and  which 
recital  merely  designates  the  lease  to  be 
assigned. 

KeUy  replied. — The  covenant  is,  that 
the  lease  is  not  forfeited,  or  otherwise  im- 
paired, except  by  effluxion  of  time.  That 
exception  would  be  wholly  insensible  if 
the  covenant  is  to  have  the  restricted  sense 
imputed. 

[CoLXRiDOB,  J. — If  this  is  to  be  consi* 
dered  in  arrest  of  judgment,  we  cannot 
notice  that  Lock  was  aware  of  the  deter- 
mination of  the  lease,  or  that  he  had  ere- 

(11)  9  Biog.  iSl;  s.  c.  f  Law  J.  Rep.  (N.8.) 
C.P.  SB. 
(IS)  3  Bos.  &  Pol  565. 


ated  a  tenancy  from  year  to  year  by  the 
payment  of  the  rent.] 

It  is  alleged'  in  the  declaration,  that  he 
knew  that  the  lease  had  determined.  . 

Cw.  ado.  vuU. 

On  this  day  the  judgment  of  the  Court 
was  delivered  by — 

Lord  Dbmhak,  C.  J.  [After  stating  the 
pleadings,  he  continued]  —  It  has  long 
been  established,  that  where  in  a  convey- 
ance express  covenants  fbr  warranty  are 
introduced,  none  can  be  implied  from  the 
general  words  of  conveyance,  and  that  the 
Court  has  no  other  duty  to  discharge  than 
that  of  correctly  construing  the  language 
employed.  In  performing  this  task  on  any 
particular  occasion,  we  are  not  likely  to 
derive  much  assistance  from  the  former 
decisions  that  may  be  cited,  as  erery  in- 
strument varies  in  some  respect  from  all 
others,  and  must  be  interpreted  according 
to  its  own  language.  It  should  seem  that 
the  true  grammatical  sense  of  the 'words 
employed,  when  that  can  be  ascertained, 
must  prevail ;  and  no  case  can  be  quoted 
in  which  our  Courts  have  thought  them- 
selves at  liberty  to  act  in  direct  contraven- 
tion of  it.  Such  a  course  might  indeed 
become  necessary ;  for  &  deed  may  contain 
repugnant  clauses:  where  these  occur,  the 
authorities  fully  warrant  us  in  comparing 
the  clause  under  immediate  consideration 
with  all  that  precedes  and  follows  il» 
even  though  ndt  forming  parts  of  the  same 
sentence,  and  with  the  nature  of  the  obli- 
gations entered  into,  for  the  purpose  of 
discovering  and  effectuating  the  intention 
really  expressed  by  the  parties.  But  when 
we  examine  the  covenant  said  to  have  been 
broken  by  Lock,  by  conveying  the  term 
after  his  title  had  determined,  and  find  it 
inseparably  connected  with  the  preceding 
words,  we  do  not  feel  the  least  difficulty 
as  to  the  grammatical  meanii^^,  and  that 
appears  on  examination  to  be  conformable 
to  the  general  intention  of  the  party  who 
entered  into  the  covenant.  All  the  cove- 
nants but  the  second  are  admitted  to  be 
restricted ;  the  second  is  iix  these  terms — 
[His  Lordship  here  read  the  covenant]. 
But  the  whole  series  of  covenants  is  intro- 
duced by  qualifying  words,  which,  we 
cannot  doubt,  run  through  both  clauses  of 
the  sentence.     The  effect  is,— I  coveniint 
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dMt  for  and  notwithstaiidtiig  any  act  of 
nine,  I  have  a  right  to  convey  the  term, 
and  that  the  term  is  neither  forfeited,  sur- 
rendered, nor  in  anywise  nii|;>aired,  except 
by  the  effluxion  of  time.  It  was  acute!  v  re- 
marked, that  these  last  words  rendered  the 
restriction  nonsensical,  as  effluxion  of  time 
could  have  been  no  act  of  the  covenantor. 
They  are  indeed  unnecessary,  but  from  that 
qoality  in  legal  documents  too  strong  in- 
ferences cannot  be  safely  drawn.  On  the 
other  hand,  the  absurdity  of  guarding  him- 
self firom  covenanting  against  any  acts  but 
hit  own,  and  in  the  same  breath  covenant- 
ii^  that  the  term  was  not  affected  by  the 
acts  of  any  person  whatever,  is  glaring,  and 
is  rendered  still  more  so  by  his  repetition 
of  the  qualifying  words  afler  the  succeed- 
ing covenant,  which  relates  to  the  fact  of 
dearing  up  arrears,  &c.,  a  fact  with  which 
bis  predecessors  could  have  no  concern. 
The  same  words  are  carefully  incorporated 
in  the  reaidue  of  his  covenants.  The  co- 
venants, in  troth,  form  one  sentence,  the 
first  clause  of  which  is  restricted  by  the 
acts  of  the  covenantor ;  the  second  omits 
to  repeat  the  restriction,  but  the  third 
refers  to  it,  by  the  expression  "for  and  not- 
withstanding any  such  acts,"  &e.  If  both 
parties  had  attentively  scanned  the  lan- 
gu9^  of  the  deed  before  completing  the 
assignment,  neither  could  have  believed 
die  eoveaant  to  include  arty  others  than  the 
CQvenamor  and  those  claimiilg  tmder  him. 
We  feel  it  unnecessary  to  travel  through 
the  caaes ;  that  of  Bronmngy*  Wright  may, 
however,  be  referred  to,  as  fully  warrant- 
ing the  principle  on  which  we  act,  and 
dosely  resembling  the  present  case  in  the 
iomn  of  the  covenant. 

A  second  point  was  attempted  to  be 
raised  from  an  additional  fact  in  the 
case,  vis.  that  supposing  the  construction 
above  stated  to  be  right,  there  was  still 
a  breach  of  covenant  by  Lock  in  paying 
rent  to  the  reversioner,  after  knowledge 
that  one  of  the  lives  had  fallen.  This  act, 
it  wa«  said,  would  have  the  effect  of  con- 
vertii^  his  term  into  a  tenancy  fVom  year 
to  year,  if  done  while  the  life  continued, 
and  could  have  no  less  effect  after  the  life 
had  dropped.  But  granting  these  premises 
for  the  sake  of  argument,  we  think  the 
conclusion  does  not  follow,  for  the  simple 
reaaoo,  that  the  payment  of  rent  made  no 


difference  whatever  in  Lock's  interest, 
which  had  previously  expired.  What  he 
did  was  wholly  inoperative,  and  could  not 
therefore  be  a  breach  of  the  covenant. 
For  these  reasons  we  are  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover ;  and 
out  judgment  must  be  for  the  defendant. 


1837.     1 

April  26     I    ^         ^^^^  ^'  ^^^^  HAY  WARD. 

County  Rat€S^55  Geo.  8.  c.  51 — Sepa^ 
rate  Jurisdiction, 

In  a  borough,  by  pretcriptioHy  there  were 
.  various  charters,  none  of  which  conUuned 
any  non-intromUtant  clause,  and  there  were 
borough  Justices  who  did  not  try  felonies^ 
and  had  no  separate  jurisdiction,  yet  the  m- 
habita$Us  had  never  been  assessed  to  the 
county  rate,  but  had  always  supported  their 
own  bridges  and  gaol,  and  had  paid  the  ex- 
penses  of  prisoners  within  the  gaol,  and  the 
costs  of  conveying  them  to  the  assizes, — 
these  expenses  being  defrayed  by  a  borough 
rate : — Held,  that  the  borough  was  not  with" 
in  the  proviso  in  the  55  Geo,  8.  c.  51.  s.  1, 
and  thirehy  exempt  from  the  county  rate. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (m.s.)  M.C.  p.  188.] 


} 


TYSON  V,  SMITH. 


1837. 

May  5. 

Public  Custom — In  alieno  solo, 

A  custom  for  all  persons  exercising  the 
trade  of  a  victtialler  to  enter  on  the  soil  where 
a  fair  was  to  be  held  a  reasonable  time  before 
it  took  place,  and  erect  stalls  and  booths 
thereon,  for  the  more  convenient  carrying  on 
of  his  trade,  and  to  keep  them  there  until  a 
reasonable  time  after  the  fair,  paying  ftd.  to 
the  lord  of  the  fair,  is  valid. 

Trespass  for  breaking  and  entering  the 
plaintiff's  close,  called  Rosley  Hill,  or 
Kosley  Fair-ground,  in  the  parish  of  West- 
ward, in  Cumberland,  and  erecting  stalls 
thereon. 

Pleas — First,  not  guilty.  The  second 
plea  stated,  that,  from  time  immemorial, 
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on  certain  days  in  each  year,  to  wit,  on 
&c.,  fairs  for  the  buying  and  selling  of  all 
kinds  of  goods,  ii<rares,  and  merchandises, 
have  been,  and  of  right  ought  to  be  holden 
on  the  commons  and  waste  grounds  of  the 
manor,  lordship,  or  forest  of  Westward — 
that  is  to  say,  on  some  part  of  it  appointed 
for  that  purpose,  from  time  to  time,  by  the 
lord  of  the  said  manor  for  the  time  being  ; 
and  that  immemorially  there  hath  been  an 
ancient  and  laudable  custom  within  the 
manor,  that  every  liege  subject  of  this 
realm,  exercising  the  trade  or  calling  of  a 
victualler,  at  a  reasonable  time  before  the 
Monday  next  after  the  feast  day  of  Pen- 
tecost, hath  been  accustomed  to  enter  into 
and  upon  the  part  of  the  grounds  appointed 
for  holding  the  said  fairs,  and  for  the  more 
conveniently  carrying  on  his  trade  or  call- 
ing, to  erect  a  booth  or  stall,  and  to  put 
and  place  posts  and  tables  there,  and  to 
keep  and  continue  the  said  booth,  &c.,  so 
erected,  &c.,  from  thenceforth  until  a  rea- 
sonable time  after  the  last  of  the  said  fairs 
so  as  aforesaid  holden  in  each  year.  The 
plea  then  justified  under  this  custom.  The 
third  plea  stated  the  same  custom,  qualified 
by  this  addition,  that  the  victualler  should 
pay  2rf.  to  the  lord  of  the  manor  when 
lawfully  demanded.  The  fourth  plea  stated 
the  same  custom  as  in  the  second,  until 
the  passing  of  an  inclosure  act,  in  the  51 
Geo.  S,  when  the  land  was  allotted  by  the 
commissioners  to  the  Earl,  on  which  the 
fair  was  to  be,  and  has  since  been  held, 
and  the  custom  continued.  The  fifth  was 
the  same  as  the  fourth,  but  setting  out  the 
custom  with  the  same  qualification  as  in 
the  third.  The  sixth  plea  was,  leave  and 
licence  of  the  plaintiff.  The  seventh  plea 
was,  leave  and  licence  of  the  Earl.  The 
plaintiff,  in  his  replications,  traversed  the 
customs  alleged  in  the  pleas,  and  denied 
the  leave  and  licence. 

At  the  trial,  before  Lord  Abinger,  C.B., 
at  the  Summer  Assizes  for  Cumberland, 
in  1835,  the  plaintiff  recovered  a  verdict 
on  the  first,  second,  fourth,  and  sixth  is- 
sues ;  and  the  defendant  on  the  third,  fifth, 
and  seventh ;  and  in  the  Michaelmas  term 
following,  a  rule  nisi  to  enter  a  judgment 
for  the  plaintiff*,  non  obstante  veredicto,  was 
obtained;  against  which  cause  was  shewn 
in  last  term  by — 

Cresswell  and  JVighlman. — The  defen- 


dant is  entitled  to  judgment.  The  jury 
have  found  the  custom  for  the  victualler 
to  enter  upon  the  soil,  and  to  fix  his  stalls 
there  during  the  fair,  paying  the  sum  of 
2d,  to  the  lord,  if  demanded,  and  this  is  a 
good  custom.  It  is  not  necessary  to  find 
the  origin  or  cause  of  any  custom,  per 
Coke,  C.J.,  in  Hix  v.  Gardiner  (1);  imless 
it  be  manifestly  unreasonable,  the  Courts 
will  always  presume  in  favour  of  an  an- 
cient custom.  See  Broadhurst  v.  fVilke* 
(2),  and  Cocksedge  v.  Fanshaw  (3).  Then, 
what  is  there  unreasonable  in  the  present 
custom  ?  The  defendant  claims  an  ease- 
ment for  the  public  in  the  soil,  for  which  a 
fixed  compensation  is  to  be  paid.  But  the 
cases  of  The  Mayor  of  Northampton  v. 
Ward  (4),  The  Mayor  of  Norwich  v.  Smarm 
(5),  and  The  King  v.  Bwrdett  (6),  were 
cited.  They  decided,  that  where  there  is 
a  public  market,  a  party  cannot  of  com- 
mon right  insist  upon  erecting  a  stall  in 
the  market  to  sell  goods.  But  they  are 
clearly  distinguishable  from  the  present. 
In  the  report  of  the  first  case  in  1  fVils* 
p.  107,  it  appears,  that  the  defendant  set 
up  a  custom  to  erect  stalls  in  the  market 
without  paying  for  them,  which  custom 
was  traversed  by  the  plaintiff,  and  the 
verdict  was  against  the  custom.  Here, 
however,  the  custom  alleged  is,  that  a 
compensation  shall  be  made,  and  it  is  found 
for  the  defendant.  It  is  manifest,  that  the 
right  to  use  the  market  does  not  neces- 
sarily confer  a  right  to  erect  a  stall,  be- 
cause the  owner  of  the  market  may  not 
be  the  owner  of  the  soil.  Here,  however, 
the  soil  of  the  ground  where  the  fair  was 
held,  did  belong  to  the  owner  of  the  fair, 
and  the  custom  is  thereby  supported!.  The 
other  two  cases  only  establish  the  same 
position  as  The  Mayor  of  Northampton  v. 
Ward — namely,  unless  there  be  a  custom, 
there  is  no  right  to  set  up  a  booth,  or  to 
break  the  soil,  without  making  a  compen- 
sation. There  is  no  claim  here  to  carry 
away  the  soil,  which  would  not  be  valid 
as  a  custom  :  but  the  defendant  sets  up 
only  a  right  to  enjoy  an  easement.     In 

(1)  ^  Bubt.  196. 

(2)  Willes.  363. 

(3)  1  Doug.  139. 

(4)  2Strm.  1238. 

(5)  2  W.  Bl.  1 116. 

(6)  1  Lord  Riiym.  146. 
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Bro,  Ahr,  tit,  '  Customs/  p,  4G,  a  custom 
claimed  by  the  fishermen  of  Kent  to  dig 
holes  in  the  soil,  in  which  they  might  ?iii 
stakes  for  drying  their  nets  upon,  was  held 
to  be  void.  But  that  was  an  indefinite 
custom,  and  was  a  destruction  of  the  soil 
without  compensation.  In  the  present 
case,  the  stalls  are  only  placed  on  the  soil 
during  the  fair  time. 

Blackhurne,  Armstrong,  and  W.  H,  Wat* 
j(m,  in  support  of  the  rule. — This  custom 
is  bad  on  three  grounds.     First,  it  is  too 
extensive  with    reference   to   the  persons 
who  claim  to  enjoy  it.    It  is  for  every  sub- 
ject, exercising  the   trade  of  a  victualler  : 
that  may  apply  to  so  many  persons  as  to 
occupy  the  whole  of  the   fair.     Such    a 
custom  would  let  in  all   mankind,  and  is 
like  the  case  of  Fitch  v,  Rawlings  (7),  where 
a  custom  for  all  persons  being  in  the  parish 
to  sport  on  a  particular  close  in  the  parish, 
was  held  bad,  on  the  ground  of  its  being 
too  extensive,  being  in  effect  a  custom  for 
all  mankind.     In  Vin.  Abr.  *  Customs,'  p. 
175,  it  was  decided,  that  a  claim  cannot  be 
made  of  a  custom  through  all  England,  for 
that  is  the  common  law,  and  not  a  custom. 
There  a  custom  was  pleaded  for  the  mer- 
chants in  England  to  assign   licences   to 
lade  wine  in  a  foreign  ship ;  and  it  was  held 
bad  on  this  ground.    Secondly,  the  custom 
is  too  extensive  in  regard  to  its  exercise. 
The  party  claims,  according  to  the  custom, 
to  enter  and  fix  his  stalls  on  the  ground 
a  reasonable  time  before  the  first  fair-day, 
and  keep  them  until  a  reasonable  time  after 
the  last  fair-day.     Now,  this  is  too  general 
as  to  time.    There  ought  to  be  some  fixed 
and  limited  period  :  it  cannot  be  good  to 
leave  it  to  the  discretion  of  each  individual 
as  to  what  is  or  what  is  not  a  reasonable 
time.     Thirdly,  the  custom  is  void  of  it- 
self.    It  is  certainly  of  a  novel  character. 
It  is  a  claim  to  fix  a  stall  on  the  soil  of  an- 
other, wherever  the  party  may  choose  in  the 
particular  spot.    It  is  not  asserted  that  the 
custom  would  exist  in  any  other  place ;  and 
the  lord  of  the  market  has  necessarily,  as 
incitdenal  to  his  market,  a  right  to  remove 
it  to  some  other  spot.     If  he  exercise  that 
power,  the  custom  must  fail.     How  can  it 
be  valid,  when  it  is  so  uncertain  ?     Then 
it  is  inconvenient.     The  stalls  may  extend 

(7)  «H.BI.  393. 


over  the  whole  of  the  fair,  and  the  other 
persons  may  be  excluded.  The  King 
v.  Burdett  shews  that  the  owner  of  the 
market  cannot  inconvenience  the  persons 
frequenting  it  by  erecting  stalls.  It  is 
impossible  to  say  tliat  any  other  party  can 
justify  under  a  custom  which  may  produce 
the  same  effect.  Then  this  is  really  a  claim 
for  an  interest  in  the  soil ;  the  defendant 
sets  up  a  right  of  erecting  stalls  and  placing 
booths  on  the  plaintiff's  soil.  What  is  that 
but  an  interest  in  the  soil,  which  cannot  be 
acquired  by  custom  ?  It  is  like  the  case 
cited  from  Brokers  Abridgment,  of  the 
custom  to  &x  stakes  in  the  ground  for  the 
drying  of  fishermen's  nets,  and  i&  not,  in 
&ct,  materially  distinguishable  from  The 
Mayor  of  Northampton  v.  Ward,  and  The 
Mayor  of  Norwich  v.  Swann,  for  all  the 
reasoning  upon  which  the  Courts  proceed 
in  holding  that,  in  an  open  market,  a  party 
cannot  claim  to  erect  a  stall  or  booth,  ap- 
plies to  prove  that  this  custom  is  bad.  In 
2  Inst.  220,  will  be  found  the  old  law 
respecting  fairs  and  markets;  but  no  notice 
is  there  taken  of  such  a  custom  as  the 
present. 

Cur.  adv.  vuU. 

Afterwards  on  this  day  the  judgment  of 
the  Court  was  delivered  by — 

Lord  Denman,  C.  J. — This  is  a  motion 
for  an  arrest  of  judgment,  where  the  verdict 
was  for  the  defendant.  The  defendant  set 
up  a  custom  for  all  persons  to  erect  booths 
on  a  certain  locus  in  quo  from  one  day  to 
another ;  and  he  claimed,  as  a  victualler, 
a  right  to  erect  such  a  booth,  and  to  keep 
it  there  during  the  whole  period.  The 
plaintifiTs  argument  was  to  shew  that  this 
claim  was  bad  in  law ;  but  we  are  of  opi- 
nion that  it  is  good.  The  description  of  a 
victualler  is  definite ;  and  the  attendance  of 
that  class  of  persons  at  a  fair  is  necessary, 
in  order  to  afford  refreshment  to  the  num- 
ber of  persons  who  resort  there.  The  ex- 
clusion of  the  owner  from  his  own  soil 
may  be  lawful  by  virtue  of  a  reasonable 
custom.  It  appears  to  me  that  it  would 
be  unreasonable,  if  the  argument  for  the 
exclusion  of  these  parties  could  prevail. 
The  fair  itself,  to  which  all  trades,  of  every 
class,  are  invited  to  come  and  vend  their 
goods,  must  be  discontinued.  As  to  the 
excess  of  persons  exercising  the  trade  of 
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▼ictnallers,  their  own  interest  must  limit 
their  number  to  such  as  have  a  fiiir  chance 
of  success. 

Rule  ^Uscharged, 


1837.       >      THE  KINO  p.  THE  GUARDIANS 

May  6.   y  of  the  aston  union. 

Guardians  of  the  Poor — Quo  Warranto^ 
When  it  will  not  Ue. 

The  Court  refused  to  grant  a  quo  warranto 
information  against  guardians  of  a  union^ 
elected  under  the  New  Poor  Law  Act. 

Ebr  the  report  of  the  above  case,  see 
w  J.  Rep.  (n.s.)  M.C.  p.  135.] 


u 


TBB  kino  v.  the  INHABITAimi 
or  BIOHTON. 


1837 
May  6 

Parochial  Loans— 22  Geo.  3.  c.  83,  42 
Geo.  3.  c.  74,  43  Geo.  3.  c.  110. 

A  party t  who  has  advanced  numey  to  ik 
guardians  of  the  poor  under  the  t%  Geo.  8. 
c.  83.  #.  20,  is  not  affected  by  ike  oms»m 
of  the  guar<Uans  to  pay  off  or  provide  far 
one-twentieth  part  if  his  debt  anmudh/,  bvt 
is  entitled  to  a  mandamus  to  them  to  ftuf 
his  debt  and  inierestt  though  twenty  f/tart 
have  elapsed  from  the  time  when  the  mosmj 
was  borrowed^  and  he  has  only  beenpmd  ku 
interest  yearly. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  100.] 


N.B. — A  few  cases  of  this  term  are  unavoidably  postponed. 


END  OF  EASTER  TERM,  18S7. 
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BLAND  V.  WARREN. 


1837 

Maj  24. 

TrkU  of  Undefended  Causes. 

A  cause  to  which  the  defendant  had  plead' 
ed  seweral  special  pleas,  was  set  down  in  the 
martkaVs  list  as  an  undefended  cause,  to  he' 
tried  at  the  thkrd  sittings  m  term  for  Mid' 
Hesex;  and  on  that  day  it  was  tried,  no 
eomuel  appearing  for  the  defendant,  no  no* 
^  of  its  being  undefended  having  been  given 
to  the  marshal  or  to  the  plaintiff*  s  attorney :' 
^HM,  that  the  trial  was  regular. 

This  was  an  action  of  assnmpsit,  to  which' 
the  defendant  had  pleaded  several  pleas,' 
and,  issue  having  been  joined^  the  plaintiff 
fftve  notice  of  trial  on  the  17th  of  April 
lor  the  20th,  which  was  continued  until 
the  5th  of  May,  the  third  sittings  in  Easter 
term  for  Middlesex.  The  printed  notice 
of  the  sittings  contained  a  memorandum, 
dttt,  on  that  day,  none  but  undefended 
causes  would  be  tried.  The  plaintiff's  cause 
was  marked  in  the  marshal's  book  as  un- 
defended. At  those  sittings  the  plaintiff 
tned  his  cause,  and  recovered  a  verdict ; 
the  defendant  not  appearing  by  counsel, 
iM)t  having  given  notice  to  the  marshal, 
nor  to  the  j^aintitf's  attorney,  that  there 
New  States,  VI.— K.B. 


was  a  real  defence.     On  the  last  day  of 
term, — 

Archbold  obtained  a  rule  to  set  aside  this 
verdict  and  to  have  a  new  trial,  on  the 
gpround  of  irregularity ;  against  which,  cause 
was  now  shewn  by — 

Humfrey,  who  contended,  that  the  trial 
was  irregidar. 

Archbold,   contr^,  contended,  that  the 
plaintiff  could  not  try  the  case  as  an  unde-, 
fended  cause,  without  giving  notise  that  it 
would  be  taken  as  such. 

[Patteson,  J.  observed,  that  that  was 
the  rule  when  a  case  was  taken  out  of  its 
place  in  the  list,  and  tried  before  its  proper 
term  as  an  undefended  cause.] 

Besides,  here,  the  plaintiff  must  have' 
known  that  the  cause  was  defended. 

Lord  Denman,  C.J. --There  was  a  list 
of  causes  in  the  marshal's  list,  for  the  third' 
sittings,  which  he  supposes  to  be  unde- 
fended. This  case  was  in  that  list ;  there- 
fore, primd  facie,  it  was  an  undefended 
cause.  The  practice  has  been  for  the 
defendant  to  give  a  brief  to  counsel  to 
appear  on  that  day  for  him,  or  to  serve  a 
notice  upon  the  plaintiff,  that  it  is  not  un- 
defended, in  which  latter  case,  the  plaintiff 
will  try  at  his  peril.     Here,  the  defen- 
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dant  did  not  instruct  counsel  to  appear, 
nor  give  any  notice  of  its  being  a  defended 
cause.  But  it  is  said,  there  were  special 
pleas.  There  may  be,  and  yet  there  may  be 
no  real  defence.  It  seems  to  me,  that  the 
defendant  haa  9ot  done  what  he  ou|^}^t  to 
have  done,  and  he  can  only  be  let  m  on 
payment  of  costs. 

Rule  absolute^  on  payment  of  costs. 


jgjy         r  THE    KIV9  9.  tlU.  JUSTUS  Of 
M        S5      >         THE  NORTH  RIDING  OF  YORK- 
^         *     V.        SHIRB. 

Bastardy — Notice  of  Order — Churchm^ 
wardens  of  Township, 

The  church  or  chapel-wardens  of  q  town- 
ship  are  not  overseers  of  the  poor  of  that 
township,  and  need  not  sign  the  notice  of  an 
application  for  an  order  of  maintenance,  re- 
^tred  by  the  ^^5  Will.  4.  c.  Z6.  «^Z2^ 

Quaere — Whether  such  a  notice  must  be 
signed  by  all  the  overseers. 

The  Court  will  npi  taifi  judical  nptic^,of 
the  duties  and  powers  of  an  assistarU  Qtier^ 
seevB 

[For  t\\^  report  of  the  above  caa^  a^ei 
6  Law  J.  Rep.  (fi.s.)  M.(J.  p.  1  lO.J 


.     V.    iK>s  dem,  YZKvps  v^  roe, 
i5«  X        (richards,  tenant.) 

Term*s  Notice  —  Costs  in 


1837. 
May  Z5 

Pfactke^ 
Ejectment, 

A  defendant  in  ejectment  obtained  befort^ 
appearance  an  order  for  particulars,  wUh  a, 
stay  of  proceedings  in  the  meantime,  and. 
afterwards  an  order  for  ten  days  time  to  plead, 
after  delivery  of  the  particulars  : — Held, 
thtU  no  particulars  having  been  delivered 
during  the  lapse  of  twelve  months,  the  d^en- 
dant  was  entitled  to  a  terrpHs  notice;  and  that 
a  judgment  for  want  of  a  plea  was  irregular » 

Trhere  a  judgment  is  signed  irregularly 
in  ^ecUnent^  a  defendant  may  apply  to  set  it 
aside  before  he  has  appeared;  Imt,  As  the 
d^endant  on  the  record  ts  a  nopunal  port^^ 
np  costs  cf^n  bp  afparded, 

I^  this  case>  WilliamSi,  J^  had,  by  an 
order  dated  February  20,  set  aside  a  judg- 


ment signed  for  want  of  a  plea,  with  cotts; 
and  in  last  term, — 

Whateley  had  obtained  a  rule  nisi,  to 
discharge  this  order  on  affidavits,  which  set 
forth  these  facts.  On  the  25tbof  M^y  1 8S5, 
a  declaration  in  ejectment  vas  served  upon 
Richards,  the  tenant  in  possession  of  the 
premises,  to  appear  in  the  ensuing  Trinity 
term.  No  appearance  was  entered,  but  on 
the  15th,  Coleridge,  J.  made  an  order  for 
a  delivery  of  particulars,  and  stayed  all 
prQce^dings  in  the  meantime.  On  the  30th 
of  Jun((,  an  or^^r  of  P^tteson,  J.  was  ob- 
tained for  ten  days  time  to  plead,  after  the 
delivery  of  the  particulars.  Some  corre- 
spondence took  place  between  the  attornies 
for  the  lessor  of  the  plaintiff  and  the  de- 
fendant ;  and  on  the  2nd  of  February  last, 
th^  plaintiff  4^1ivered  a  bill  of  particulara 
to  the  town  agent  of  the  defendant's  attor- 
ney, who  received  them  at  first  condition- 
ally, and  afterwards  refused  to  receive  them, 
rf>q^iiring  g^  tcrm's  uotice,  as  no  proceed- 
ing had  taken  place  in  the  cause  for  more 
than  twelve  months.  The  defendant  not 
having  pleaded  at  the  expiration  ofteo^days, 
the  plaintiflT  signed  judgment,  whicl^  ibe 
learned  Judge  set  aside  with  (josts.  It  was 
objected,  that  this  order  could  not  be  sap- 
portjed — first,  because  th^  d?^ii4df^>  oot 
having  apjp^ared,  could  not  b^  hear4  tqaf/^ 
aside  the  ji^dgm^nt ; — secon41|^  tha^  aa  tb^ 
Qause  had  been  stayed  by  the  defei|44At'ft. 
pwn  Older  for  p^rti^culavs,^  th^  x^le  w^ 
not  s^plicable,  or  at  legist,  u^e^  the^  w«, 
cui^fistanc^s  of  this  case,  it  h^  bfic^ii  vMnvM; 
and,  lastly,  the  Judge  had^np^popu;^  tp  gW€\ 
costs,  as  the  defendant  had  Dota|^p%ired» 
Bayleynovf  shewed  cause. — ^First,  as  there 
If  a  rule  for  jud|paeat  in  eQ^qt  agwoft  the 
defendant,  be  is  entitled  to  come  afids^t  i^ 
aaide  if  it  be  irr^nlar.; — a^cpndly,  the 
4efendaDt  ia,  ip  stricti^es^  pf  law,  entitled, 
to  a  term's  notice ;  it  was  certainly  his  oirn 
order  for  particulars,  but  the  p^intifiiougbt  ^ 
to  have  acted  upon  it  at  once.  Theo, 
there  ha^  been  no  waiver  of  this  rights 
The  plaintiff's  attorney  wrote  to  the  de- 
fendant's attorney,  to  know  what  st^pa  the 
defendant  would  take  in  tl^e  qase.;  bi^v, 
though  he  answered  the  letter,  nothinn^. 
was  doQ9,  and  he  4i4  °ot  intiiffi^te  ;iQy  r^^ 
liaquish^ient  of  his.  rigi\t  to  the^  nQtice^•t 
The  cases  in  w))ich  a  term*s^  notice  is^  n^t 
re<mired|,are  st^4inTK(rf*^  /Vafi».p»  ♦fiSfc 
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to  be  only  where  judgtnertt  Jte  ih  case  of  a 
notisuit  is  moved  for,  where  a  cause  is 
stayed  by  injunction,  or  at  a  party's  re- 
quest. The  present  is  not  within  those 
exceptions. 

Whateley,  in  support  of  the  rule,  con- 
tended^ that  the  defendant  had  ample  means 
of  knowing  that  the  action  had  been  aban- 
doned— Richards  V*  Harris  (1);  besides, 
the  order  for  the  particulars  was  the  act  of 
the  defendant.  Then  Goodright  v.  Badtitle 
(2)  shews,  that  the  defendant,  before  an 
appearance,  being  merely  a  nominal  party, 
cannot  have  costs. 

Lord  Demmak,  C.J. — There  is  nothing 
in  this  case  which  has  deprived  the  defen- 
dant of  hifi  right  to  a  term's  notice  ;  but 
that  case  is  an  authority  to  shew,  that  the 
order  cannot  be  sustained  for  the  costs. 

Little  DALE,  J. — The  judgment  was  irre- 
gular. In  strictness,  the  defendant  had  no 
right  to  apply  for  particulars  before  ap- 
pearance ;  yet,  as  the  Judge  treated  him  as 
having  appeared,  and  made  the  order  for 
the  particulars,  the  proceedings  were  then 
stayed ;  and  it  is  the  plaintiff's  own  default 
that  he  did  not  deliver  them  sooner.  He 
was  then  irregular  in  delivering  them  with- 
out a  term's  notice.  It  does  not  appear, 
that  the  defendant  has  tied  himself  down 
to  dispense  with  that  notice.  With  regard 
to  the  costs,  the  defendant  is  a  nominal 
party,  and  is  not  entitled  to  them. 

Patteson,  J.  concurred. 

Rule  absolute,  for  selling  aside 
the  order  as  to  the  costs ;  rfw- 
charged  as  to  the  rest* 


1SS7         C      ^E'^^^^^Y    ».  JOHN  WATLTNG, 
M        9fi     S  JAMES      NAVE,      AND     JOHN 

'  '    C  CRISP. 

Bill  of  Lading  not  conclusive* 

The  plaintiff  declared  against  three  de- 
fendants^ and  alleged,  that  he  caused  cer^ 
tain  wheat  to  be  shipped  on  board  their 
ifnp,  deliverable  to  himself*  Two  of  the 
defendants  pleaded,  that  he  did  not  cause 
the  wheat  to  be  skipped*  At  the  trial,  the 
plaintiff  gave  in  evidence  a  bill  of  lading ^ 

*(1)  3  East,  1. 
(«)  2  W.  Bl.  763. 


Signed  by  ^hi  iritistH'  dfthe  ship,  stating  thai 
the  other  defendant  had  shipped  the  wheat 
deliverable  to  tJie  plaintiff*  This  bill  of 
lading  had  been  forwarded  to  the  plaintiff : — 
Heldj  that  the  defendants  were  not  precluded 
from  shewing,  that,  in  point  of  fact,  no  wheat 
was  shipped. 

Assumpsit.  The  declaratiot)  JEilleged, 
that  the  defendants  were  the  owners  of  il 
ship  called  the  Search,  lying  itt  the  port 
of  Yarmouth,  and  bound  to  Newcastle; 
and  that  the  plaintifT  caused  to  be  ship- 
ped in  the  said  ship  168  quarters  of  wheat; 
deliverable  to  the  plaintiff,  or  his  as- 
signs, at  Neii^castle  *,  that  the  defendants 
promised  to  deliver  thetH.  Breach,  that 
the  defendants  did  not  convey  the  said 
goods  from  Yarmouth  to  Newcastle.  To 
this  declaration  the  defendant,  Watling, 
pleaded  separately  non  assumpsit;  and 
the  two  other  defendants  pleaded  jointly, 
first,  tion  assutnpsit ; — second,  thdt  the 
plaintiff  did  hot  cause  the  goods  to  ht 
shipped  in  and  on  board  the  said  vessel ; — 
third,  that  the  defendants  did  cohvey  the 
goods  alleged  to  have  been  shipped  on 
board  the  said  vessel ;  And  on  these  pleas 
issues  were  joined.  The  cause  was  tried 
hi  the  Summer  Assizes,  in  18S5,  for  th^ 
town  ilnd  cotihty  of  Newcastle-upon-Tyne, 
before  Lord  Chief  Justice  Tirtdal,  when  it 
verdict  was  found  for  the  plaintiff  for 
%72U  16i.  4i.,  subject  to  the  opinion  of 
th^  Court  on  the  following 

CASE. 

The  plaintiff  is  a  corn-factor,  residing 
tod  carrying  on  business  at  Newcastle- 
dpon-Tyne.  Defendant  Watling  was,  dur- 
ing t\iit  years  isSS,  1 834,  and  1835,  a  mer- 
chant, residing  at  Yarmouth,  and  during 
^hat  time  had  several  dealings  with  the 
plaintiff,  in  the  way  of  consigning,  fronl 
Vannouth  to  the  plaintiff  at  Newcastle,' 
Cargoes  Of  corn  for  sale  on  cofnmission. 
The  ^hip,  called  the  Search,  had  during 
these  years  been  engaged  in  the  coal  trade, 
Jfi  carrying  coals  from  Newcastle  to  Yar- 
mouth, and  occasionally  bringing  cargoes 
bftotn  frohi  Yarmouth  to  Newcastle,  from 
Watling  to  the  plaintiff,  and  other  mer- 
chants and  factors  in  Newcastle.  During 
ihki  time,  and  at  the  time  of  signing  the  bill 
of  lading  hereinafter  mentioned,  the  threitf 
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defendants  were  the  owners  of  the  Search^ 
whereof  one  John  Biyth  was  the  master, 
and  Watlmg  the  managing  owner  at  Yar- 
mouth. On  the  2d  May  1835,  the  plain- 
tiff received  a  bill  of  lading  for  168  quar- 
ters of  wheat,  signed  by  the  said  John 
Blyth,  then  the  master  of  the  Search,  which 
stated,  that  the  wheat  was  shipped  by 
Watling,  deliverable  to  the  plaintiff,  or  his 
assigns.  It  was  inclosed  in  a  letter  from 
tVatling  to  the  plaintiff,  noticing  the  tran- 
shipment of  the  wheat  per  Herring  to  the 
Search,  and  expecting  his  approval.  Wat- 
ling  had  previously  inclosed  a  bill  of  lading 
for  the  same  wheat  in  a  letter,  dated  April 
1 8, 1 835,  signed  by  the  master  of  a  vessel, 
called  the  Herring,  which  letter  required 
a  remittance.  The  pbintiff,  in  answer, 
sent  200/.  as  an  advance  on  the  wheat. 
In  another  letter,  dated  27th  April  1835, 
Watling  stated,  that  he  intended,  with  the 
plaintiff's  permission,  to  re-ship  the  wheat 
into  the  Seurch,  or  some  other  vessel,  and 
hoped  that  it  would  meet  his  appro-, 
bation.  On  the  2d  of  May,  the  plaintiff 
wrote  to  Watling,  and,  in  a  postscript,  no- 
ticed the  altered  destination  of  the  Her" 
ring.  The  Search  afterwards  sailed  from 
Yarmouth,  anid  arrived  at  Newcastle  with- 
out the  wheat  on  board  ;  in  consequence 
whereof^  the  plaintiff  wrote  to  the  defen- 
dant Nave,  one  of  the  owners  of  the  ship 
Search,  and  also  to  the  owner  of  the  Her» 
ring;,  for  the  value  of  the  wheat  shipped 
by  Watling  according  to  the  bills  of  lading. 
The  com,  if  delivered  at  Newcastle  by  the 
Search,  would  have  been  of  the  value  of 
360/.,  or  thereabouts.  Watling  was,  and 
still  is,  indebted  to  the  plaintiff  over  and 
above  the  sum  of  200/.,  so  advanced  as 
aforesaid,  in  the  sum  of  72/.  16$.  SdU^ 
which  sums  are  now  wholly  unpaid.  On 
the  part  of  the  defendants  Nave  and 
Crisp,  evidence  was  offered  to  shew,  that, 
although  the  master  signed  the  bill  of 
lading  for  the  corn,  yet,  that  no  part  of 
the  corn  was  shipped  on  board  of  the 
Search,  as  therein  expressed.  This  evi- 
dence was  objected  to  on  the  part  of  the 
plaintiff,  but  was  received : — the  question 
as  to  its  admissibility  to  be  a  question  in 
this  case.  For  that  purpose,  the  mate  of 
the  Search  was  called,  who  deposed,  that  he 
was  mate  on  the  voyage  in  question  ;  and 
that  the  Search  had  no  corn  on  board,  be- 


tween Yarmouth  and  Neweaalle,  on  ifaat 
voyage.  If  the  Court  shall  think  the  evi- 
dence was  not  admissible,  then  the  case  u 
to  be  considered  as  if  the  evidence  had  not 
been  stated. 

W.  H.  Watson,  for  the  plaintiff.— The 
defendants,  in  this  case,  are  liable.  The 
bill  of  lading  states,  that  the  goods  have 
been  shipped.  It  has  been  handed  over 
to  the  consignee;  and  the  question  is, 
whether  the  ship-owner  can  say,  in  con- 
tradiction of  the  bill  of  lading,  that  they 
were  not  shipped  on  board  their  vessel. 
It  is  now  submitted,  that  they  cannot.  la 
Bates  V.  Todd  {I),  it  was  certainly  held, 
that,  as  against  the  shippers  indeed,  the 
ship-owner  may  contradict  the  bill  of 
lading.  But  th^  is  very  different  from 
the  present  case.  Here,  it  is  a  qiiestion 
between  the  ship-owner  and  the  holder  of 
the  bill  of  lading,  who  appears  to  have 
given  value  for  it,  since  he  has  advanced 
money  upon  the  consignment.  A  bill  of 
lading  resembles  a  bill  of  exchange ;  jt  is 
negotiable  as  such,  and  passes  by  indorse-^ 
ment.  It  contains  an  acknowledgment  by 
the  captain,  that  the  g9ods  have  been 
shipped.  There  is  a  distinction,  indeed, 
between  a  general  and  a  particular  agent ; 
the  acts  of  the  former  will  bind  his  princi- 
pal in  all  cases ;  but  those  of  the  latter 
only  when  he  is  within  the  scope  of  hia 
authority.  The  captain  is  the  general 
agent  for  the  ship-owners  ;  and,  thereAure, 
his  act  binds  the  ship-owners :  conte- 
quently,  the  defendants  are  concluded  by 
his  admission  in  the  bill  of  lading;. — See 
Howard  v.  Tucker  (2).  The  nature  of  this 
instrument,  indeed,  is  fully  explained  in 
the  great  case  of  Lickbarrow  v.  Mason  (3), 
and  Abb.  on  Shipping,  p.  381 ;  and  it  is 
established,  that  a  bwd  fiis  holder  of  it  is 
entitled  to  the  property  to  which  it  relates. 
Then,  Homes  v.  WaUoni^^^  shews,  diat, 
after  a  party  has  made  an  admission,  upon 
which  another  person  has  acted,  he  is 
bound  by  it.  The  question,  as  to  the  ad- 
missibility of  the  evidence,  is  involved  in 
the  one  already  cpnsidi'red. 

Wighiman. — The  bill  of  lading  is  not 
conclusive   against    the    defendai^ts.      It 

(1)  1  Moo.  &  Rob.  106. 

(f)  lB.&Ad.71f;s.c9LtwJ.IU|iwK3.108. 

(3)  t  Tenn  Rep.  63. 

(4)  f  B.  &  C.  540^  s.  0.  9  Ltw  J.  R^p.  ICB.  83L 
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might  faftTe  been  oonclaiiTe,  indeed,  be- 
tween the  parties,  if  the  situation  of  either 
of  them  had  been  altered  ;  or,  if  the  bill 
of  lading  had  been  assigned  over  to  an- 
other party.  Howard  v.  Tucker  was  an 
instance  of  the  former ;  and  Lickbarrow  ▼• 
Mason  of  the  latter.  It  is  like  a  receipt, 
which  is  not  conclusive  upon  the  party 
jvho  gives  it,  so  long  as  the  situation  of  the 
other  party  is  not  changed — Scaife  v.  Jack" 
s(m{5)^  Graves  v.  Key(fi).  Here,  the 
goods  were  never  shipped  on  board  the 
iSearehf  and  the  bill  of  lading  was  a  fraud 
by  Watling  upon  the  other  ship-owners. 
There  is  nothing  to  shew,  that  the  plain- 
tiff's situation  has  been  affecled  by  this 
instrument.  But,  however  the  question 
might  have  been  raised  by  different  pleadt 
mgs,  at  present,  by  the  issue  in  the  cause, 
the  plaintiff  appears  to  be  the  shipper ; 
for  he  alleges,  in  bis  declaration,  that  he 
eaosed  the  goods  to  be  shipped,  and  the 
plea  traverses  his  having  so  caused  them 
to  be  shipped.  If,  therefore,  he  is  to  be 
conndered  as  the  shipper,  the  bill  of  lading 
cannot  be  used  by  him  as  an  estoppel.  As 
to  the  argument,  that  the  plaintiff  is  a 
holder  of  the  bill  of  lading  for  value,  it 
does  not  appear  that  any  money  was 
advanced  upon  it. 

Waison  replied. — The  action  is  properly 
brougbt  by  the  plaintiff,  as  the  consignee 
•f  t&  ^oods — Ihaum  V,  Solomonson{7). 
Here,  the  plaintiff  was  a  holder  for  value, 
for  the  200L  was  advanced  on  this  cargo ; 
fit  lea^t,  the  plaintiff  gave  up  his  right  under 
the  IhII  of  lading  given  by  the  captain  of 
the  Htrringf  for  that  by  the  capuin  of  the 
Search;  and  ^hn  was  a  good  consideration. 
[PAVTtspir,  J. — ^I  have  a  difficulty  in 
seeing  that  that  was  90^"] 

Then,  at  to  this  being  like  a  receipt, 
there  is  this  obvious  distinction — the  bill 
of  lading  is  n^otiable ;  not  so  the  receipt. 
[LinLBDAJDB,  J. — ^This  is  not  a  case  of 
eato^^L  Watling  was  the  shipper  of  the 
goods,  and  a  party  to  the  fraud  ;  and  the 
caae  comes  to  this — he  who  was  the 
shipper,  and  is  now  represented  by  the 
fJainiiff,  si^s,  "  I  shipped  certain  goods  on 
board  this  vessel ;"  whereas  he  had  not. 
There  was  a  fraud  by  him,  but  no  estoppel.] 

(d>  3  B.  &  C.  4ai ;  •.€.  3  Law  J.  Rap.  K.B.43. 
(6)  3  B.&  Ad.  313. 
(7>  3Bos.&PiiL68f. 


Though  h^  mhy  have  been  guihy  of 
a  fraud,  the  other  shipoowners  are,  never^ 
theless,  liable. 

Lord  Dbnman,  C.J. — ^This  is  an  action 
brought  against  the  defendants,  as  owners 
of  the  Search f  for  the  non- delivery  of  cer* 
tain  wheat.  [His  Lordship  stated  the  de- 
claration, the  plea,  and  the  facts.]  The 
question  arises  on  the  second  plea,  which 
states,  that  the  plaintiff  did  not  cause  the 
wheat  to  be  shipped  on  board  the  defen* 
dant*s  vessel.  There  was,  however,  a  bill 
of  lading  delivered  to  the  plaintiff;  and  the 
question  is,  whether  evidence  was  admis* 
sible  to  contradict  it.  I  think  it  was; 
The  plaintiff  was  bound  to  prove,  that 
Watling  was  his  agent,  and  had  shipped 
the  corn  for  bin.  Therefore,  the  evi« 
dence  was  admissible  to  shew,  that,  though 
the  bill  of  lading,  purported  that  Wading 
had  shipped  the  corn  for  the  plaintiff,  yet, 
in  point  of  fact,  he  had  not  done  so.  Thoa 
gets  rid  of  the  question  as  to  the  negotia* 
bility  of  the  bill  of  lading,  and  also  of  the 
effect  of  the  evidence  of  what  occurred 
afterwards,  which  was  an  estoppel  againat 
the  plaintiff,  almost  as  strong  aa  it  is  con« 
tended  the  bill  of  lading  is  against  the  de« 
fendants. 

LiTTLBDALB,  J. — I  am  of  the  same  opit 
nion.  The  plea  states,  that  the  |daintiff 
did  not  cause  the  com  to  be  shipped ;  and 
the  evidence  to  support  the  allegation  in 
the  declaration,  which  is  traversed  by  the 
plaintiff,  is  the  biU  of  lading,  which,  it  ap- 
pears the  master  has  signed.  But  that 
does  not  shew  that  the  corn  was  shipped 
by  the  defendants.  It  purports  to  have 
been  shij^Bed  by  Wading,  and  the  plaintiff 
must  prove  the  agency  of  Watling  for  the 
defendants.  It  turns  out,  that  the  com 
was  not  actually  shipped  on  board  the 
vessel.  But  the  plaintiff  says,  you  are 
estopped  by  your  master's  bill  of  lading. 
But  are  they  estc^ped?  Watling,  who 
was  the  plaindff's  agent  for  ahippii^  tbia 
wheat,  knew  that  it  was  not  shipped} 
therefore,  the  {rfaintiff,  by  his  agent,  knew 
it.  How  can  there  be  any  estoppel,  in 
his  favour,  against  the  ship-owners ?,Wat<^ 
ling  stood  in  a  twofold  capacity,  aa  one  of 
the  owners,  and  as  shipper  of  the  goods. 
Could  he,  as  the  owner  of  the  ship,  be 
estopped  from  setting  up  that  which,  aa 
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Clipper  of  tli^  goods,  in  knew,  nwdiely, 
tfast  the  com  was  not,  in  fact,  fnt  on 
board  ?  I  think  he  could  not ;  awd  theil 
this  was  a  case,  where,  in  point  of  law,  the 
platDtiirkBew  that  the  goods  hmd  not  been 
•hipped*  I  think  the  bill  of  lading  was 
not  conclusive. 

Pattbsok,  J*— *This  is  an  action  by  tbe 
consignee  of  the  goods,  and  not  by  the  iti* 
dorsee  of  the  bill  of  lading,  which  cases 
are  diatingiiishable,  and  the  form  of  de* 
daring  is  different.  It  is  not  alleged  here, 
that  there  was  any  indorsement  of  the  bill 
of  lading  ;  bat  it  is  stated,  that  the  plain* 
tiff,  at  the  request  of  the  deftindants,  oaaaed 
the  wheat  to  be  shipped  on  board  their 
Teasel.  The  shipper,  therefore,  must  be 
the  agent  of  the  plaintiflT.  If  the  dedara^ 
tion  had  stated,  that  Watling  had  shipped 
for  the  plaintiff,  or  if  the  bill  of  lading  had 
stated  it  in  that  way,  the  case  might  ha^e 
been  different :  bat  it  is  alleged,  that  the 
plaintiff  had  eaosed  the  wheat  to  be  ahip^ 
ped ;  be  thereby  makes  himself  the  shipper. 
Then^  can  it  be  said,  that  the  bill  of  lading 
is  coochisive,  as  between  the  ship-owner 
and  the  shipper?  It  cannot  be.  This 
decision  will  not  affect  any  question  be-^ 
tween  the  ship-owners  and  the  oottsigoee  \ 
and  I  should  be  very  sorry  to  lay  down 
any  doctrine,  which  would  l^sen  the  ne- 
gotiability of  bills  of  lading.  I  merely 
say,  that,  in  this  tase^  the  bill  of  Ming 
was  not  coBclosive ;  and  the  evidence  was» 
therefore^  receivable* 

Judgment  for  the  defendmUe^ 


1837 
May  27 


.{ 


THE  XIHQ  e«  AMDllBW  BOURNB) 
fBANCIS  BOUaMB,  AND  A* 
BOWABD* 

Criminal  t,afo — Practice^  on  Reversal  of 
Judgment, 

<  The  C&wri  of  Quarter  Setstom  senterleed 
three  pereonsy  eoneieted  of  burglary,  to  be 
trumported ; — Held,  m  a  mit  ofetroe^  that 
thai  judgment  nun  erroneous;  and  that^  ai 
this  Comrt  had  no  power  to  pronawnee  the 
right  judgment,  the  prisoners  were  entitled 
t0  be  dUeharged^ 

[For  the  report  of  the  above  ease,  see 
6  Law  J«  I^p.  (ii«6.)  M.G.  p«  l£9.}  . 


I8ft7.      >     XCmTStfr  A«»  AHM«Elt  "^ 

May  SO.  3  ttEYKOtns. 

Tender — Question  for  the  Jury, 

A  tender  nkis  made  m  these  warden  ^*l 
tender  8/.,  in  settlement  of  the platntijgTs  ac^ 
count :" — Held,  that  it  fstts  properfy  left  to 
the  jury  to  say,  whether  thiswas  a  conditi&Md 
•r  absolute  tender ;  and  that  the  verdict  ef 
the  jury  that  it  was  absolute  was  HM  wrmg. 

Debt  fi>r  goods  sold  and  delivered. 

Plea-^Nunquam  indebitatos^  ekeept  as 
to  8/.|  and  as  to  that  k  sender,  which  v^M 
denied  in  the  (replication. 

At  the  trial,  before  Lord  Detmitui,  C.J.^ 
at  the  Guildhall  Sittings  after  MichnelmaS 
term,  1835,  the  plaintiib  (hiled  in  proving 
their  demand  beyond  the  sum  of  SL ;  and 
the  question  in  the  cause  turned  upon  the 
validity  of  the  tender,  of  which  the  evidence 
was  this  :-^  A  witness  was  called,  ted 
stated,  that  he  went  to  the  tMnlifl^,  sa# 
one  of  die  firm»  and  said,  "  I  tender  81.  iH 
settlement  of  die  plaintiff's  account^"  which 
was  refosed.  It  was  objected,  that  this 
was  n  eonditional  offer^  and,  therefore, 
not  a  valid  tendef  ^  The  learned  Judge 
left  it  to  die  jury  to  say^  whethel*  It  was  A 
conditional  offer  or  notr  und  diey  fymid  a 
T^rdiot  for  the  defbndant;  In  the  ensuing 
term— ^ 

Thesiger  obtained  k  rule  9msi  fbi  A  he# 
trial,  on  the  ground,  that  this  wflS  A6t  k 
question  <br  the  jtiry,  but  ou^ht  to  hav^ 
been  dedded  by  the  Judge,  ahd  that  it  wSa 
k  conditional  and  ma  an  absolute  offbf. 
'  Aleotander  and  C.  Jokes  now  shewed 
oaiaM.--The  verdict  is  rightr  The  tnean^ 
hig  of  the  language  ined  was  dotibtful ; 
and,  therefore,  it  was  pi^perly  subttiUted 
to  the  jury,  fbr  their  iMerpfetatien.  No 
doubt)  if  the  Oflbf  was  cotiditioaal,  it  would 
not  have  been  a  ralid  tender ;  but  the  words 
do  not  neeessarily  import  a  condition,  and 
it  is  ^r  the  jury  to  siTf ,  whM  is  the  ttean^ 
iaff  of  wotds  used  by  psHies-  in  ttiei'can- 
mk  contracts — CknlUM  v*  Gregion{\\ 
Bold  T.  Rayner  (S).  Then  Read  ▼.  QM&kg 
(S)  is  an  authority  to  prove,  that  thl^  witt 

(i>  4N«r.  U  Maaw  SOt;  Swc  4  Lmt  J«  Bsp. 

(lf.s.)  K.B.  161. 

(S)  1  Mse.  &  Weli.  9^}%.t4  6  taW  J.  Rep. 
(MJ.)  Exch.  irs. 

(9)  t  Miu.  &  Selw.  88» 
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a  good  tender.     It  is  very  dittiereat  IVom 
Evans  V.  Judkms{4)* 

C.  /2.  Turner^  in  support  of  the  rule. — 
The  party  to  whom  the  tender  is  made, 
must  not  be  prejudiced  by  any  admission 
obtained  as  the  price  of  the  tender.  There- 
fore, a  tender  in  full  of  all  demands  is 
not  a  good  tender — Cheminant  v,  Thornton 
(5),  and  it  must  be  unconditional — Peacock 
?.  DickersoH  (G).  Here,  the  money  was 
offered  in  settlement  of  the  account.  That 
imports  a  condition.  Whether  it  be  con- 
ditional or  not,  is  a  question  for  the  Court, 
and  Dot  for  the  jury;  though  it  does  not 
appear  from  any  of  the  cases  to  have 
been  determined,  whether  the  jury  can  be 
called  upon  to  give  their  interpretation  to 
the  language.  In  Finch  v.  Brook  (7),  tlie 
jury  found  a  special  verdict,  and  there,  in- 
deed, the  Court  determined  the  tender  to 
be  bad. 

Lord  Den  man,  C.J. — Suppose  the  wit- 
ness had  come,  and  had  said,  "I  am  come 
to  settle  the  account,  and  I  tender  you  this 
sum  of  money  ;"  it  would  have  been  a  good 
tender.  I  cannot  think  it  can  make  any 
difference  in  what  order  the  words  are 
used.  The  meaning  of  the  witness  was 
ambiguous ;  and  it  was,  therefore,  properly 
left  to  tlie  jury  to  interpret  them. 

LiTTLEDALE,  J.— Itvvas  properly  left  to 
the  jury  to  say,  whether  this  tender  was 
conditional  or  not.  At  the  same  time,  there 
may  be  cases  so  clear  that  they  ought  not 
to  be  submitted  to  them,  but  the  Judge 
may  take  it  upon  himself  to  say,  as  a 
matter  of  law,  that  it  was  eitlier  condi- 
tional or  unconditional. 

Pattksok,  J.  concurred. 

Rule  discharged. 


} 


kl837. 
ay  31 

WBankrupt — Pleading 


BREAKLEY,  ASSIGNEE  OF  JAY, 
V,  ANDREW. 

-  Inrnfficievt   Con- 


^  premUe  by  a  bankrupt  to  pay  a  sum  of 
I  due  to  a  credMor,Jbr  money  had  ami 

|4)  4  Ciimpb.  156 
J5)  ?  Car.  &  Pay.  50. 
^6)  tbid.Sl. 

(7)  1  Bitig.  n,C,  «5S;  s.  c.  4  Law  J.  Rep.  (n.s.) 


ramved  to  kit  nu^  ^^hr  tie  dekm^  of  a  few 
months;,  in  tonstdemtioni  of  At*  fmming  far 
it  Wider  Oufab^  is  bad, 

Assumfwit.  The  first  coottt  8tated»^  that 
before  W.  Jay  became  a  bankrupt,  to  wit, 
on  &c.,  the  defendant  was  indebted  to  the 
said  W.  Jay^tQ  the  sun  of  200i,  for  money 
before  thai  time  received  by  the  defendant 
for  the  use  of  the  said  W.  Ju,  and  thai  ea 
&c.«.  a  certain  cocnnMssion  of  baakmftcy 
had  been  and  was  issued!  against  the  said, 
defendant ;  and  thereupon  the  said  defen*^ 
daiit,  (m.  tbe  5  th.  of  December  1829,  in 
consideration  of  the  premises^and  thai  the< 
said  W.  J.  would  prove  the  sum  of  200/. 
against  the  estate  of  tbe  said  defendant, 
under  the  said  commission  of  bankruptcy, 
promised  the  saidW.  J.  to  pay  him  the 
said  sum  of  200/.,  after  the  delay  of  a 
few  months ;  yet  the  said  plaintiff  saith, 
although  a  long  time,  to  wit,  five  yeavs, 
have  elapsed  since  the  making  of  the  pro- 
mise, and  although  the  said  W.  J.  did 
aflerwards  prove  the  said  sum  of  200/. 
against  the  estate  of  the  said  defendant,  yet 
tiiat  the  defendant  hath  not  paid  the  and 
sum  of  200/. 

P/ca— Non  assumpsit.. 

The  plaintiff  having  reeavered  a^verdiet 
at  the  Guildhall  Sittings  after  Miduidmas. 
term,  1835,  a  rule  nm  had  been  ohtain^^ 
ed  foe  arres^ng  the  judgment;  against 
wbich-^ 

Sir  F,  Pollock  tokd  Hoggins  now  sheiwed 
causes — It  is  said,  that  the  declaration, 
does  not  disclose  a.  sufficient  legal  con- 
sideration for  the  defendant's  promise^. 
But  these  circumstances  might  be  suggest- 
ed;, the  defendant  may  have  committed  a 
wrongful  act  against  the  plaintiff,  by  con^' 
version  of  his  goods,  for  which  the  plaintiff 
might  maintain  either  an  action  of  trover 
or  money  had  and  received.  The  former' 
would  not  be  affected  by  the  defendant's 
certifiGate  under  his  fiat,  whereas  the  latter 
would.  What  objection  can  there  be  to. 
tbe  creditor  agreeing  to  waive  his  aetion  of. 
tort,  and  prove  for  the  amount,  in  con-* 
sideration  of  the  bankrupt  agreeing  to.  make. 
i4>  the  difference  ?  The  latter  receives  a^ 
benefit,  and  it  is  not  easy  to  s^  how  any 
one  is  injured  by  it.  That  was.  the  present 
case,  and  suppprts  this  count. 

W.  //.  WatMO»9  contra,  was  notheafd* 
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LoKD  Dbnman,  €.J. — It  appears  to  me, 
that  the  cotmt  is  bad,  and  could  only  be 
made  good  by  supposing  fiicts  not  stated 
in  it.  The  declaration  (which  His  Lord- 
ship read,)  states  a  promise  by  the  bankrupt 
to  bind  his  property  in  a  manner  which  he 
oottld  not  do. 

LiTTLXDALB,  J. — It  is  clesf,  that  this  is 
a  promise  by  the  bankrupt  to  pay  one  of 
kis  creditors  his  demand  in  full. 

Pattssov,  J. — I  do  not  know  whether, 
if  the  facts  had  been  set  out  in  the  way 
suggested,  the  declaration  would  have  been 
good;  but  the  point  does  not  arise,  be- 
eause  the  contract  is  not  so  stated. 

Rmlefor  arrestmg  thejudg" 
merUf  ahiobUe. 


1837.     )        LisTsa  V.  loblbt  and 
June  1.    y  another. 

Turnpike  Trustees — Power  to  take  Build- 
mgs. 

A  ioeal  act  for  making  a  nen  turnpike 
¥oadf  asUhorixed  the  trustees  to  take  or  pull 
down  the  houses^  buildings t  ^c.^  described, 
making  or  tendering  satisfaction  to  the 
owners  or  proprietors  thereof  ,  for  the  same, 
or  for  any  loss  or  damage  they  might  sustain 
therebu. 

Heid^  frst,  (Coleridge,  J.,  dubitante,) 
thai  a  lessee  for  years  was  an  owner  or  pro* 
prietor  within  the  meaning  of  this  clause  ; 
secondiy,  that  the  making  compensation  was 
not  a  contUiion  precedent  to  the  trustees*  right 
to  take  the  houses. 

Trespass  for  breaking  and  entering  the 
plaintiff^s  closes,  and  destroying  and  da- 
maging his  buildings. 

P^eof*-^ First,  not  guilty ; — second,  that 
the  premises  were  mentioned  in  the  sche- 
dule to  an  act  of  parliament,  passed  in  the 
5  Will.  4,  for  repairing  a  road  from  Wel- 
lington Bridge  Road,  in  the  parish  of  Leeds, 
to  Tong  Lane,  in  the  parish  of  Birstall ;  and 
the  trustees  under  the  act  havii^  occasion 
to  take  and  use  the  said  closes,  and  to  pull 
down  and  remove  the  buildings,  for  the 
purpose  of  making  the  new  road  in  the 
act  mentioned,  the  defendants  by  and  under 
the  authority  of  the  trustees,  (they  having 
before  and  at  the  time  when,  &c.,  made 


satisfaction  to  the  owners  of  the  said  closes 
and  buildings,)  at  the  said  time  when,  &c.,- 
and  for  the  purpose  of  making  the  new 
road,  broke  and  entered  the  doses,  &c. 

Replication,  admitting  the  command  of 
the  trustees,  de  injurid  absque  reeiduo 
causae. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  York  Assizes,  in  the  summer  of 
1856,  it  appeared,  that  the  plaintiff  was  the 
lessee  of  the  premises  in  question,  under 
a  lease  from  one  John  Farrer,  for  twenty 
years  from  February  2,  1830;  and  the  de- 
fendants were  the  trustees  of  Joha  Farrer, 
who  died  in  1832. 

On  the  17th  of  June  1835,  an  act  of 
parliament  was  passed  for  repairing  an  old 
road,  and  for  making  a  new  road  from  it  to 
Pudsey,  in  the  West  Riding  of  Yorkshire. 
It  contained  a  clause  authorizing  and  em- 
powering the  trustees  to   make  the   new 
road  upon,  in,  over,  and  through  any  lands; 
and  continued  "for  such  purpose  or  pur- 
poses, it  shall  and  may  be  lawful   for  the' 
said  trustees  of  the  same  district  of  road, 
and  all  persons  acting  under  their  autho- 
rity, and  they  are  hereby  authorized  and 
empowered,  to  enter  upon,  and  to  take  and 
use  the  lands  and  premises  upon,  over,  or' 
through  which  the  line  of  the  said  road  is* 
laid  down  or  described  in  the  map  or  plaa^ 
and  book  of  reference  hereinafter  mention- 
ed, and  also  to  take  and  use,  or  pull  downi 
and  remove  the  houses,  buildings,  tene-- 
ments,   hereditaments,   and  premises   de-^ 
scribed  or  mentioned  in  the  schedule   to' 
this  act  annexed,  any  law  or  statute  to  thef 
contrary  nothwithstanding ;  making  or  ten- ' 
dering  satisfaction  to  the  owners  or  proprie^ 
tors  of  all  private  lands,  houses,  buildings, 
tenements,   and  premises,  so  taken  and 
used  for  the  same,  or  for  any  loss  or  da- 
mage they  may   sustain  tliereby."     The 
premises  in  question  were  certain  buildings 
mentioned  in  the  schedule,  and  being  re- 
quired by  the  trustees,  they  paid  a  sum 
of  money  to  the  defendants  for  the  same, 
and  the  latter  were  to  pull  them  down,  and 
to  rebuild  as  might  become  necessary.  Ac- 
cordingly, the  defendants  did  enter  on  the  * 
premises,  and  pull  them  down,  and  not 
agreeing  with  the  plaintiff  as  to  the  com- 
pensation to  be  paid  to  him,  this  action  of 
trespass  was  brought  against  them.  It  was 
contended  at  the  trial,  that  the  phiintiff 
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did  not  come  within  the  terms  <mner  or 
proprietor^  and  was  not  entitled  to  any 
compensation :  but  if  he  were»  still  the 
making  of  the  compensation  was  not  a  con- 
dition precedent  to  the  right  of  entry  on 
premises  given  by  the  statute ;  and  there- 
fore, that  the  action  of  trespass  was  not 
maintainable.  The  learned  Judge  directed 
a  verdict  to  be  entered  for  the  plaintiff, 
subject  to  a  motion  for  a  nonsuit  on  both 
points.     In  the  following  term, — 

CrtitmeU  moved  accordingly,  when  the 
Court  (Lord  Denman,  C.J.,  Littledale,  J., 
Patteson,  J. ;  and  Coleridge,  J.  dMbUamte^) 
refused  the  rule  on  the  first  point,  holding 
that  the  j^intiff,  though  a  lessee,  might 
fairly  be  considered  to  be  an  owner  or 
propnei&r^  whi^h  are  not  technical  words, 
within  the  meaning  of  this  act  of  parlia-r 
nient ;  but  granted  it  on  the  second. 

CrcmpUm  now  shewed  caute. — It  is  not 
necessary  to  consider  whether  the  second 
plea  be  good  ;  because  the  defendants,  act- 
ing under  the  trustees  of  the  road,  may 
justify  under  the  general  issue.     But  the 
objection  which  is  open  to  that  plea  is  also 
raised  on  the  general  issue.     The  tender 
of  compensation  was  a  condition  precedent 
before  the  trustees  could  take  down  these 
houses.  The  clause  in  the  local  act  may  be 
oom|Mired  with  the  3  Geo.  4.  c.  126.  s.  85, 
whicb  authorises  the  trustees  of  turnpike 
roads  to  alter  roads,  by  diverting  them  over 
any  private  lands,  making  or  tendering 
satis&ction  to  the  owner;  and  it  is  pro- 
vided by  section  8^,  that  on  payment  of 
the  monies  agreed  for,  or  assessed,  to  the 
party  or  into  the  bank,  the  land  required 
shall  vest  in  the  trustees,  and  may  be 
taken  and  used  for  the  purposes  of  the  act. 
This  provision  aflfbrds  a  fair  argument*  that 
the  Umd  would  not  vest  under  the  former 
clause,  until  the  compensation  had  been 
tendered.     There  are  also  other  clauses 
which  provide  for  the  acquisition  of  the 
land  by  the. trustees.    These. general  pro- 
visions, by  whidi  the  land  is  vested  in 
them,  it  is  true,  are  not  contamed  in  the 
local  act ;  but  the  same  construction  must 
be  given  to  the  clause,  which  is  the  same  in 
bo£  acts.    The  4  Geo.  4.  c.  95.  s.  65.  re- 
quires the  trustees  to  obtain  the  conscpnt  in 
writing  of  the  owner  or  proprietor,  before 
they  can  take  down  any  dwelling-house  or 
other  building ;  and  therefore,  it  is  clear, 
NEwSRiiii»,VI.— K.B. 


that  the  defendants  cannot  justify  imder 
that  act.  The  9  Geo.  4.  c.  77.  s.  9.  repeab 
the  3  Geo.  4.  c.  126/s.  83,  and  provides, 
that,  the  trustees  may  make,  divert,  alter, 
&c.  the  roads  under  their  care,  over  private 
lands,  making  omipensation  to  the  owner. 
It  may  be  doubtful,  whether  this  applies 
where  an  entirely  new  road  is  made.  But 
if  it  do  apply  to  the  present  case,  the  same 
question  arises  as  to  the  meaning  of  the 
provision.  The  proper  construction  is,  that 
either  before  or  at  the  time  when  the  build- 
ings are  taken,  the  compensation  must  be 
made.  How,  otherwise,  is  it  to  be  obtain- 
ed !  Can  any  action,  either  of  assumpsit 
or  on  the  case,  be  maintained  ?  It  seems 
not— BouUon  ^.  Crowiker  {}).  Then,  the 
only  mode  of  effectuating  the  inM^tion  of 
the  legislature  is,  by  holding  that  the 
making  compensation  is  a  condition  prece- 
dent to  the  taking  of  the  land.  In  BonfieU 
V.  Porter  (2),  a  similar  question  arose  on 
the  13  Geo.  3.  c.  78;  but  the  Court  did 
not  decide  it.  As  to  the  language  of  this 
clause,  it.  is  quite  immaterial.  A  condition 
precedent  nuty  be  expressed  in  such  lan- 
guage, if  the  intention  be  apparent  — 
Thomas  v.  Cadwallader  (3). 

CresiweUt  (fVighttnan  was  with  him,) 
contrii. — ^The  real  meaning  of  the  act  is, 
that  the  trustees  are  auUuHised  in  pulling 
down  the  buildings  ;  but  are  compellable 
to  render  compensation  to  the  owners.  If 
it  be  true,  that  no  mode  of  compelling  the 
trustees  to  make  compensation  be  ex- 
pressly provided  by  any  of  these  acts,  this 
Court  would  award  $i  mandamus  to  compel 
them  to  pay  it  to  the  party  entitled.  As 
to  its  being  a  condition  precedent,  in  many 
cases  it  would  be  quite  impossible  to  ascer- 
tain what  compensatipn  to  pay  until  it  was 
known  what  damage  had  actually  been 
done.  —  [Here  he  was  stopped  by  the 
Court.] 

Lord  Dbmman,  C.J. — I  do.not  see  how 
.that  can  be  answered.  The  proper  amount 
of  compensation  caimot  be  known  until 
the  premises  have  been  taken ;  but  they 
cannot  be  tiJien  without  tlie  trustees  be- 
coming liable  to  make  a  due  compensation. 

Littledale,  J.  —  It  is  impossible  to 

(1 )  «  B.  «t  C.  r03;  s.  c.  f  Ltw  J.  Rep.  K.B.  1S9. 
(f )  13  EMt,  200. 
(S;  Willes»  496. 
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know  what  is  the  proper  compensation, 
until  the  Imd  has  been  taken;  but  the 
making  compensation  is  not  a  condition 
precedent ;  it  is  analogous  to  the  right  of 
the  k>rd  of  a  manor  to  dig  for  stones,  mak^ 
ing  compensation  to  the  owner  of  the  land* 
Patteson,  J.  and  Williams,  J.  con- 
curred. 


..} 


THE  KINO  V.   8TARKSY. 


1887. 

May  81,  June 

Market — Removal  of. 

The  lord  qfa  matketf  which  was  toll/reef 
removed  U  to  a  new  market,  hmli  by  trustees 
on  land  demised  hy  him  to  them  for  a  term  of 
years,  in  which  lease  the  trustees  covenanted 
that  the  market  should  he  open  to  all  persons 
who  eame  to  huy  or  barter  in  the  same,  with 
liberty  to  the  trustees  to  make  orders  and 
regUUUions  for  the  fkanagement  ifthemar^ 
ket,  and  to  impose  rents  or  other  sums  for 
licence  to  sell  goods  i — Held,  that  the  new 
market  was  not  so  open  and  free  as  the 
former,  and  therefore  the  removal  was  bad. 

Qusere — whetlier,  as  the  new  market  stood 
on  land  not  in  the  possession  of  the  lord,  tfie 
removal  nnts  good. 

Indictment  against  the  defendant  for 
obstructing  a  highway,  called  Church 
Street,  in  Keightley,  in  the  county  of  York^ 
by  erecting  stalls  thereon ;  to  which  the 
defendant  pleaded  not  guilty. 

At  the  trii^i  before  Lord  Denman,  C.J. 
at  the  York  Assises  in  1855,  it  appeared 
that  there  was  a  market  held  in  the  town  of 
Keightley,  in  theconnty  of  York,  belonging 
to  the  Barl  of  Burlington,  under  a  grant 
from  Edward  IIL  It  was  formerly  held 
in  a  place  ci^ed  Church  Street  and  Church 
Green,  but  Lord  Burlington  had  lately,  at 
the  request  of  many  of  the  inhabitants, 
removed  the  market  from  that  place  to 
another  part  of  the  town,  and  a  market- 
house  had  been  built  by  trustees,  the  land 
on  whidt  it  was  built  having  been  demised 
by  the  Earl  to  them.  This  lease  was  not, 
however,  read  at  the  trials  At  first,  tolls 
were  demanded  at  the  new  market-hduse 
from  the  persons  attending  it,  but  as  the 
former  market  had  been  toll  free,  after 
remonstrance  the  tolls  were  discontinued. 
Public  notice  was  given  of  the  change  of 


the  market.  The  defendant  contending  that 
there  had  not  been  a  legal  and  valid  change, 
fixed  his  stall  in  the  street  where  the  old 
market  had  been  held,  and  the  indictment 
was  brought  against  him  for  that  nuisance. 
His  Lordship  directed  a  verdict  to  be  en« 
tered  for  the  Crown,  but  gave  the  defen- 
dant leave  to  move  to  enter  a  verdict  for 
him.     In  the  ensuing  term— 

Alexander  obtained  a  rule  acoerdinglyi 
against  .which — 

Cresswell,  Wightman,  and  Bmnes  shewed 
cause,  and,  at  the  desire  of  the  Court,  pro^ 
duced  theleasefVomliordBurlingtto  toths 
trustees. 

It  was  dated  the  ISth  of  August  18S5, 
and  was  made  between  the  Barl  of  Bor^ 
lington  and  five  persons  as  trustees;  by 
it  the  Earl  demised  a  piece  of  land  in  Den* 
beigh  Square,  in  Keisbtley,  as  die  same  wa< 
marked  and  set  out,  mr  the  purpose  oferect- 
ing  a  new  market-place  thereon  lor  tbtf 
town  ofKeightley  aforesaid,  measuring,  &c., 
together  with  a  road  to  the  intended  new 
market-place,  together  with  the  privileges 
which  the  said  Earl  might  have  in  ohlag* 
ing  persons  exposing  goods  for  sale  openly 
in  any  of  the  different  streets  in  Keight-' 
ley,  to  remove  the  same  into  the  intended 
new  market-place  so  to  be  erected.  Ha" 
bendum  for  sixty  years,  at  the  rent  of 
1 0/.  per  annum,  payable  quarterly.  There 
were  covenants  for  the  payment  of  the 
rent,  and  immediately  to  erect  and  build  ^ 
market-place,  so  intended  to  be  built,  and 
all  requisite  conveniences  for  the  using  the 
said  premises,  as  and  for  a  general  naerket 
for  the  town  of  Keightley,  and  to  lay  out 
1,000/.  at  least  therein,  and  idso  that  they 
would,  vdien  the  said  market  should  have 
been  completed,  appropriate  and  use  the 
said  premises,  as  and  for  a  general  market 
for  the  said  town,  and  the  buying,  seHing*, 
and  dealing  in  marketable  commodities  in 
open  market)  as  now  used  in  the  open 
markets  held  in  the  said  town ;  and  that 
they  should  not  use  and  employ  the  said 
premises  for  any  other  use,  purpose,  or 
trade  whatsoever,  without  die  leave  an J 
licence  of  the  said  Barl ;  and  that  the  said 
premises  should  be  open  for  public  resert, 
and  the  purpose  of  such  markets,  on  suth 
days  of  the  week  as  the  said  markets  and 
fairs'  of  the  town  are  now  held,  and  any 
other  days  or  times,  weekly  or  otherwise. 
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as  the  trustees  should  choose  so  to  use  the 
same.  The  lease  then  contained  a  covenant, 
on  which  the  case  was  ultimately  decided, 
(and  which  is  stated  at  length  in  the  judg- 
ment of  the  Court,)  a  covenant  to  repair, 
and  ik^  usual  provisoes  for  re-entry  in 
pase  any  of  the  covenants  were  brok^fi. 

It  was  contended,  that  the  market  was 
well  removed.  Since  the  cases  of  Dixon  v, 
RobmoH  (l\  Cumm  v.  Salkeid  (2),  and 
The  King  v.  CotteriU{$)t  there  is  no  doubt 
that  ibe  lord  of  a  market  can  remove  it 
from  one  part  of  the  towp  to  another. 
Then  what  is  there  in  this  CAse  to  render 
(be  renioval  invalid?  It  is  removed  to 
the  lord's  own  soil,  and  though  he  has 
leased  the  land  out  to  the  trustees,  it  is 
iwjy  leased  to  them  for  the  purposes  of 
the  market,  and  therefore,  in  fact,  they 
represent  him.  They  cannot,  under  the 
terms  of  the  lease,  prevent  the  public  from 
having  a  full  enjoyment  of  the  market. 
It  was  objected*  that  the  trustees  had  de- 
manded  tolls;  now,  although  perhaps  it 
might  be  urged«  that  the  lord  was  enti- 
tled Co  stallage  dues,  in  the  old  market,  as 
Beeesaarily  incidental  to  his  ownership  of 
the  aoil^i^oc*  Jin',  *  Fairs  and  Markets,' 
D;  Tie  Mayor  (f  Northampton  v.  Ward 
(4);.  still  those  tolls  are  not  now  demanded. 
PrimO€  V.  items  (^5)  was  cited  when  this 
role  was  moved  for,  bat  it  only  proves  that 
the  lord  of  the  market  cannot  sue  where 
goods  are  sold  out  of  it,  there  not  being 
saScient  space  in  the  market.  Granting, 
boviever,  lliat  the  market  has  n^t  been 
prcnerly  removed,  the  franchise  may  be 
lomited»  yet  that  is  no  answer  to  this 
indietBaeat. 

Akmamder  and  Bias  (with  whom  was  R. 
C.  JfJildfmpd)f  in  support  of  the  rule. — It  is 
not  demed  that  the  lord  may  remove  the 
market,  but  he  must  remove  it  to  a  place 
where  the  public  can  have  the  same  per- 
maa«nt  enjoyment  as  they  were  entitled  to 
in  tl»e  old  a^arket.  In  the  present  case, 
the  lord  has  not  even  the  possession  of  the 
new  site ;  be  has  leaaiisd  it  out  for  a  term 
of  aixtyyears;  and  as  to  this  being  an  open 

rket»  it  is  oiqpressly  made  subject  to  the 


(1)  3  Mod.  106. 

IS)  3£Mt,S38. 

<3)  lB.&Ald.67. 

<4)  tStra.  1fS8. 

(^>  5fi.S(C.363;t.c4UwJ.llep.K.D.18d. 


controul  and  regulations  of  the  trustees. 
The  old  market  also  was  free  from  all  toll ;' 
under  this  lease  the  trustees  may  impose 
tolls  if  they  think  fit,  as  indeed  they  have 
done.  It  is  said,  that  the  lord  is  entitled 
to  the  stallage  of  common  right,  but  ac- 
cording to  a  Show.  ft66^  that  is  a  right 
which  is  only  due  by  custom.  Indeed^  the 
right  to  the  market  seems  still  to  remain 
in  the  lord,  though  the  right  to  the  pos- 
session of  the  sou  is  in  the  trustees.  In 
Mosleyy.  Walker {6\  Bayley,  J.says^  "The 
grantee,  if  he  confine  it  (the  n^irket)  to 
particular  parts  within  a  town,  shall  fix:  it 
in  such  parts  as  will  from  time  to  time 
yield  to  the  public  reasonable  accommoda- 
tion, and  that  if  the  place  once  alloitted 
ceases  to  give  resso^ble  accommodation» 
he  is  bound,  if  he  has  land  of  his  own,  to 
appropriate  land  on  which  to  hold  it,  or,  if 
not,  to  get  land  from  other  people,  in  order 
that  the  market,  which  was  originally 
granted  for  the  benefit  of  the  publicj  as 
well  as  for  the  benefit  of  the  grantee,  may 
be  efifectually  held."  If  then  the  oldmsur- 
ket  be  not  gone,  ^e  defendant  was  not 
indictable  for  placing  his  stall  in  the  street 
where  it  had  been  held — The  Kingy.  Smith 
(7). — Here  they  were  stopped  by  the  Court. 

Lord  Dbnman,  C.J. — This  is  the  case 
of  an  indictment  against  the  defendant  for 
obstructing  a  highway ;  and  he  shews  that 
he  would  not  be  guilty  of  a  nuisance,  but 
for  the  removal  of  the  market  firom  the 
street  where  he  placed  his  stall;  tsad  the 
question  is,  whether  that  market  has  been 
so  effectually  removed,  that  he  is  guilty  of  a 
nuisance  in  frequenting  the  old  market- 
place. That  depends  on  the  legality  of  the 
removal  by  Lord  Burlington.  Now,  if  the 
removal  has  been  made  so  as  to  deprive 
any  part  of  the  public  of  any  portion  of 
the  right  they  enjoyed  in  the  old  market, 
the  removal  is  not  valid  in  law.  Without 
goin^  into  the  effect  of  all  the  clauses  in 
the  lease,  there  is  one  which  completely 
encroaches  on  the  rights  of  the  public. 
[His  Lordship  here  stated  the  general  pro* 
visions  of  the  lease,  and  read  the  covenant, 
that  "  during  such  periods  of  open  market 
all  persons  shall  be  at  liberty  to  attend  the 

(6)  7  B.  «c  C.  55 ;  8.  c.  5  Law  J.  Rep.  K.B.  358. 

(7)  4  E»p.  109. 
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same,  and  enter  in  and  upon  the  said  pre- 
mises for  the  purpose  of  buying  and  bar- 
tering in  the  said  market  without  molesta- 
tion, or  hindrance,  or  necessity  of  licence 
first  had  and  obtained  of  or  by  the  said 
trustees,*' and  continued — ]  That  applies  to 
the  buyers,  but  sellers  are  as  necessary  for 
the  market  as  buyers,  and  what  follows  in 
the  lease  applies  to  sellers:  "  nevertheless 
with  full  power  and  authority  for  the  trus- 
tees to  make  all  such  orders  and  regula- 
tions for  the  maintenance  and  good  manage- 
ment of  the  said  markets,  atid  the  renting 
of  the  stalls  and  imposing  rents  or  other 
sunis,  as  and  for  licence  and  permission  of 
vending,  selling,  or  exposing  goods  to  sale 
on  the  said  premises,  to  deny  entrance  to 
the  said  premises  for  any  such  purpose 
to  all  persons  not  so  authorized,  and  the 
exclusive  enjoyment  of  all  rents  and  profits 
to  Arise  thereby  from  the  premises,  as  to 
the  said  trustees  shall  seem  meet  and  pro- 
per.*' Thus  it  appears  that  there  is  a 
discretionary  power  given  to  the  trustees 
to  impose  such  rents  upon  the  persons 
coming  to  the  market  to  sell  goods  as  they 
may  think  proper.  Now,  there  is  no  evi- 
dence that  any  rent  for  stallage  was  im- 
posed upon  the  frequenters  of  the  old 
market,  much  less  of  any  certain  payment ; 
nor  was  there  any  evidence  of  a  right  to 
make  contracts  from  time  to  time  with  the 
persons  who  came  to  the  market  to  sell, 
for  the  use  of  the  stalls.  The  frequenting 
of  the  market  by  sellers  is  so  essential  a 
part  of  the  market,  that  this  power  of  im- 
posing a  charge  on  them,  which  could  not 
be  made  before,  must  render  the  removal 
invalid.  I  thought  at  first  that  the  lease 
would  have  given  to  the  trustees  all  the 
powers  and  rights  enjoyed  by  the  lord  of 
the  market  up  to  that  time.  If  that  had 
been  the  state  of  the  case,  there  might 
have  been  a  question  as  to  the  other  pro- 
visions of  the  lease.  But  it  appears  that 
Lord  Burlington  has  done  that  which  he 
had  no  authority  to  do.  When  it  is  not 
proved  that  any  payments  had  been  made 
for  stallage,  it  cannot  be  open  to  the  lord 
of  the  market  to  impose  anything  for  the 
use  of  the  soil.  The  grant  of  the  market 
alone  is  beneficial  to  the  grantee,  as  it  induces 
a  resort  of  persons  to  the  place,  and  there- 
by increases  the  value  of  his  surrounding 
property.     There  are  many  markets  with- 


out toll ;  nor  does  the  mere  grant  of  a 
market  carry  with  it  a  right  to  impose  a 
toll.  The  removal  here  was  not  well  made^ 
and  the  defendant  was  not  guilty  of  a  noi- 
sance  in  resorting  to  the  old  market. 

LiTTLEDALB,  J. — ^Thc  question  is,  whe- 
ther the  market  has  been  well  removed ;  as, 
if  so,  the  defendant  had  no  right  to  erect 
this  stall.  I  form  my  opinion  upon  the 
terms  of  this  lease,  independently  of  the 
consideration  of  the  fact  that  the  lord  of 
the  market  had  leased  out  the  land,  and  I 
consider  that  the  market  has  not  been  well 
removed.  It  ought  to  be  held  in  the  soil 
of  the  owner  of  the  market ;  for  this  is 
different  firom  the  case  where  the  market 
belongs  to  one  person,  and  the  land  to 
another,  in  which  case  the  law  distinguishes 
the  rights  of  each.  Now,  the  lord  of  the 
market  must  have  the  correction  of  die 
market,  otherwise  he  cannot  maintain  any 
action  for  the  disturbance  of  his  market : 
that  is  the  consideration  for  the  grant* 
Here  he  has  it  not.  It  is  said,  that  the 
trustees  must  keep  the  market  open  to 
the  public,  and  are  to  have  the  manage- 
ment of  it;  but  how  are  the  public  to 
know  this  7  The  trustees  may  violate  the 
public  rights,  and  may  become  liable  to 
Lord  Burlington  for  a  breach  of  their 
covenant,  but  the  public  can  obtain  no 
redress.  If  the  lord  vnll  remove,  he  mutt 
remove  to  a  place  where  the  public  can 
have  as  complete  enjoyment  of  the  mar- 
ket as  in  the  old  site.  Cwnven  v.  Salkeid 
shews  that  he  must  remove  to  his  own 
soil,  which  was  not  the  case  here,  because 
he  has  already  parted  with  the  possession 
of  the  soil.  It  is  clear  that  he  could  not 
have  supported  an  action  for  a  disturbance 
of  his  toll,  framed  in  the  way  in  which 
such  actions  are  ordinarily  framed.* 

PatTbsoic ,  J. — ^There  is  one  short  ground 
on  which  I  think  this  market  has  not  been 
properly  removed.  It  is  quite  clear,  that 
where  a  lord  of  a  market  removes  it,  the 
new  market  must  be  quite  as  free  and  un- 
restricted as  the  old.  Now,  it  is  admitted 
that  in  the  old  market  there  was  no  liability 
to  toll  upon  goods  bought  and  sold.  Whe* 
ther  the  lord  could  have  set  up  a  claim  of 
stallage,  I  do  not  now  decide.  I  do  not 
say  that  he  could  or  that  he  could  not ;  I 
do  not  wish  to  be  understood  as  saying 
that  he  could.     Qut  here  he  has  appointed 
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a  new  market,  and  has  authorized  the 
trustees  to  impose  rents  or  other  sums  for 
a  licence  to  sell  goods  there.  That  is  a 
charge  not  payable  before.  The  words  of 
the  lease  leave  no  doubt  that  the  present 
market  was  for  the  free  resort  of  all  persons 
who  came  to  buy,  but  that  is  connned  to 
them,  for  the  following  words  require  a 
licence  for  the  sale  of  goods.  The  new 
market  is  not,  therefore,  so  &ee  and  open 
as  the  old. 
Williams,  J.  concurred. 

Rule  dbsoluie. 


} 


THE  EARL  OF  EGREMONT  V, 
SAUL. 


1837 

June  3. 

Tolls — Construction  of  Charters. 

In  an  ancieni  charter  the  word  consue- 
tude does  not  necessarily  signify  toll. 

DebtYor  tolls. 

Plea—NU  debet. 

At  the  trial,  before  Lord  Abinger,  C.B. 
at  the  Summer  Assizes  in  1835,  for  Cum- 
berland, the  plaintifif  claimed  a  toll  of  Id, 
pa  head  on  aU  cattle  sold  at  Wigton  Fair, 
of  which  fair  he  was  the  owner.  He  gave 
in  evidence  many  leases  of  the  tolls  n-om 
the  year  1683  to  the  present  time,  and  a 
grant  from  Henry  I.,  in  the  following 
terms:  —  "Henricus,  Rex  Angliae,  &c., 
Bpiscopia,  &c. :  sciatis  nos  concessisse 
et  yU;  carti  nostrd  confirmasse  dilecto, 
&C.  Waltero  de  Wigton,  quod  ipse  et 
hsredes  sui  in  perpetuam  habeant  unum 
mercatum  singulis  septimanis  per  diem 
Hartis  6,  apud  manerium  suum  de  Wigton, 
et  unam  feriam  ibidem  singulis  annis,  per 
trendies  duraturam,  viz.  in  vigili4,  et  in  die 
et  in  crastino  natiV.  B.  Marias,  nisi  merca- 
tum illud  et  feria  ilia  sint  ad  nocumentum 
vidnorum  et  vicinarum  feriarum.  Quare 
vofamus  et  firmiter  precipimus  pro  nobis, 
et  heredibus  nostris,  quod  prsedictus  Wal- 
tems  et  hasredes  sui  in  perpetuam  habeant 
praedictum  mercatum,  et  feriam  praedictam, 
i^Nid  aaanerium  suum,  cum  omnibus  liber- 
tatibus,  et  Uheris  consuetudinibus,  ad  hujus- 
modi  mercatum  et  feriam  pertinentibus, 
nisi  mercatum,  &c.  Testibus,"  &c.  And 
also  the  proceedings  in  a  quo  warranto  in 
the  20th  Edw.  1,  against  one  John  de 
Wygfaeton,  to  know  by  what  authority  he 


claimed  to  hold  the  fair  at  Wigton,  and  the 
right  of  infangthef  and  outfangthef ;  to 
which  he  pleaded  that  he  claimed  the  fair 
under  a  charter,  by  which  King  Henry  III. 
granted  and  confirmed  the  market:  and  the 
infangthef  and  outfangthef  he  claimed  by 
prescription.  His  Lordship,  in  his  charge 
to  the  jury,  told  them  that  in  ancient  do- 
cuments the  word  consuetudo  of  itself  sig- 
nified toll,  and  the  jury  found  a  verdict  for 
the  plaintiff.     In  the  ensuing  term — 

Ctesswell  obtained  a  rule  nisi  for  a  new 
trial,  contending,  that  this  was  a  misdirec- 
tion.    Cause  was  shewn  in  last  term  by — 

Alexander^  Armstrongs  and  W.  H.  Wat^ 
son. — ^The  verdict  in  this  case  is  right 
upon  the  merits  of  the  case.  Besides  the 
grant  containing  the  term  consuetudinesi 
there  was  evidence  of  long  payments,  and 
a  continued  usage,  which  gave  an  expo- 
sition to  that  word.  That  distinguishes 
the  present  from  the  case  of  Heddy  v. 
Wheelhouse {\\  which  will  be  relied  on. 
There  it  was  decided,  that  in  a  grant  of  a 
fair  similar  to  the  present,  the  word  con^ 
suetudo  would  not  carry  market  tolls.  But 
the  question  was  raised  upon  demurrer  in 
that  case,  and  there  was  nothing  to  explain 
the  grant.  The  same  remark  is  to  be 
made  on  the  case  of  HoUoway  v.  Smith  (2). 

[Lord  Denhav,  C.J. — ^The  defendant 
says  that  the  grant  is  the  foundation  of  the 
right,  and  that  the  Lord  Chief  Baron  told 
the  jury  that  the  word  consuetudo  must 
mean  tolls.  Have  you  any  authority^  for 
that?] 

In  Co.  Litt.  58,  b,  it  is  said,  "  that  con- 
suetudo  properly  signifieth  a  custom,  but  in 
legal  understanding  it  signifieth  also  tolls, 
murage,  pontage,  paviage,  and  such  like, 
newh  granted  by  the  king."  Now,  if  the 
word  may  mean  toll  even  in  a  new  grant, 
a  fortiori  may  it  have  that  meaning  in  a 
charter  of  confirmation,  which  this  appears 
to  have  been.  The  meaning  of  the  word 
was  discussed  indeed  in  Brett  v.  BeaUs  (3) ; 
and  in  The  Corporation  of  Stamford  v.  Paw* 
lett  (4),  it  was  admitted  that  the  word  con^ 
suetudo  might  signify  tolls.  The  effect  of 
the  whole  of  the  direction  is,  that  that  might 

(1)  Cro.  Eliz.  558,  591. 
(«)  «Stra.lir4. 

(3)  Moo.  &  M.  416. 

(4)  1  Cr.  fie  Jet.  57, 
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be  the  proper  interpretation  to  be  given 
to  it. 

Cressrvell  and  Wightman.  —  The  jury 
were  told  absolutely,  that  this  word  signi- 
fied of  itself  tolls.  The  cases  cited  shew 
that  that  was  not  a  proper  direction.  In 
all  grants,  which  carry  toll,  where  this 
word  occurs,  it  will  be  found  in  company 
with  custumagiis  and  theolomOf  which  last 
word  properly  signifies  "  tolL"  See  //b(- 
crqfi  V.  Hed{6),  This  was  not  a  charter  of 
confirmation,  but  a  new  grant  of  the  mar- 
ket; and  as  to  the  usage  it  does  not  appear 
to  have  been  contemporaneous,  for  in  the 
qno  warranto  there,  is  no  mention  of  any 
claim  of  tolL 

[CoLBRiDGE,  J. — This  grant  was  near 
the  time  of  Magna  Charta,  and  in  the 
chapter  (dOth)  concerning  alien  merchants, 
the  word  is  used  to  signify  customs.] 

[Lord  Demman,  C.  J. — And  in  the  Com- 
mentary of  Lord  Coke,  it  is  said,  that  it  is 
used  for  customs,  tributes,  or  impositions, 
as  de  novis  eonsueivdinibus  levatis  in  regno, 
$ive  in  terrdf  sive  in  o^imI.] 

Cur,  adv.  vuU, 

Lord  Dehman,  C.  J.  now  delivered  the 
judgment  of  the  Court. — ^The  question  is, 
whether  the  lord  is  entitled  to  the  tolls  of 
the  market.  To  prove  his  right  he  put  in 
the  grant  of  a  market  by  King  Henry  I., 
in  which  he  used  the  words  concessisse  and 
amjimuisse,  and  granted  the  market  cum 
amsueiudinilMs.  It  was  conceded,  that 
where  there  is  a  charter  of  confirmation, 
that  word  might  signify  toUs.  But  the  Judge 
told  the  jury  that  it  would  have  the  same 
effect  in  a  new  grant ;  and  they  may  have 
given  their  verdict  upon  that  direction* 
though  this  was  a  charter  of  grant,  and  not 
of  confirmatioii.  With  all  possible  respect 
for  the  learned  Judge,  we  have  thought  it 
right  to  pause  on  mat  ruling,  and  to  ex- 
amine all  the  cases  and  authorities  upon 
this  point.  We  can  find  no  instance  in 
whi(»  it  has  had  that  strict  operation.  In 
Co,  LitU  it  is  said,  that  "  consuetude  pro- 
perly signifies  a  custom ;  but  in  legal  un- 
derstanding, it  also  signifiedi  tolls,  mur- 
age, pontage,  paviage,  and  such  like,  newly 
granted  by  the  king.*'  But  it  is  never  used 
to  signify  toll  in  the  sense  attributed  to  it 

(5)  1  Bm.  &  Pal.  400. 


by  the  learned  Judge  in  this  case.  There 
are  two  oases^  one  in  Coke,  and  the  other 
in  Strange^  where  it  was  laid  down  that  the 
word  consuetudo,  in  a  grant  of  a  market, 
would  not  carry  market  tolls.  This  ver- 
dict, therefore,  which  possibly  was  given 
upon  this  instruction,  cannot  stand*  and 
the  rule  must  be  made — 

Absolute. 


1837 
June  6 


■A 


THE  KINO  V.  DANIEL  NEWTON, 
OEORGB  COLE,  HENRY  HUNT, 
AND  CHARLES  HUNT. 

Indictment — Certiorari — Procedendo. 

fFhere  one  of  several  defendants  has  remaps 
ed  an  indictment  from  the  Quarter  Sessions 
by  certiorari,  and  entered  into  a  recognizance 
according  to  the  statutes,  to  go  to  trial  at 
the  Sittings  after  term,  the  Court  will  not, 
on  the  application  of  the  prosecutor,  and 
merely  on  the  ground  that  there  wiuit  be  two 
trials,  or  that  the  trial  of  the  indictment  will 
otherwise  be  delayed,  grant  a  rule  to  $hew 
cause  '*  why  a  procedendo  should  not  iisut, 
unless  the  other  dtfendants  appear  emd 
plead,  and  take  short  notice  of  trial  for  the 
same  time.** 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  104.] 


SMITH  V.  EOGINTON,  ESQ. 


1837.       \ 

June  6.    / 
Trespass — Sheriff, 

A  sher'ffwho  refuses  to  discharge  a  pri* 
saner,  comnUtted  to  his  custody  under  an  at* 
taehmsent  on  a  contempt  of  the  Court  qf  CAaa* 
eery,  for  woi  answering,  or  not  appearing^ 
and  who  is  entitled  to  be  discharged  under 
the  II  Geo.  4.  c.  36.  s,  13,  r,  5,  is  not  a  <nr«- 
passer  ab  initio. 

Quaere — whether  he  is  bound  ta.  discharga 
without  a  rule  or  order  <ftke  Courts 

Semble,  tf  he  is  bound  to  discharge  witJk^ 
out  such  an  order,  he  is  not  Uable  m  tree^ 
pass,  but  in  an  action  on  the  case,  if  he  neg* 
lect  or  refuse  to  do  so. 

Trespass  for  assauldqg  and  imprisoning^ 
the  pUintifi^  in  the  gaol  of  Kingston- upon*^ 
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Hull,  and  detaining  her,  without  any  rea- 
•onible  or  probable  eause,  for  two  months. 
PkOf  as  to  the  assaulting,  imprisoning, 
and  detaining  the  plaintiff  for  a  part  of  the 
time,  diat,  before  the  time  in  the  declara- 
tion mentioned,  a  writ  of  attachment  issued 
ont  of  the  Court  of  Chancery,  directed  to 
tlie  defendant,  as  sheriff  of  the  county  of 
Kiogiton-upon-Hull,  by  which  the  defen- 
dtnt  was  directed  to  attach  the  plaintiff, 
and  one  J.  Dudding,  so  as  to  have  them  in 
Chancery,  on  the  8tb  of  January,  there  to 
amwer  to  the  King,  as  well  touching  a  c<m* 
timjpi,  which  they  had  committed  against 
the  King,  as  also  such  matters  as  should 
be  laid  to  their  ohargCk  and  abide  such 
order  as  the  Court  should  make  :  that  the 
writ  was  delivered  to  the  defendant,  by 
▼irtae  of  which  writ  the  defendant  arrested 
the  plaintiflT,  and  confined  her  in  the  gaol ; 
and  not  having  received  any  writ  of  habeas 
cwpWf  or  other  order  or  direction  to  bring 
ber  to  die  bar  of  the  Court  of  Chancery ;  ' 
nor  kaving  received  any  order  or  direction 
from  tke  Court  of  Chancery,  or  other  com- 
petent authority,  to  discharge  her  from  his 
custody  under  the  writ  of  attachment,  he 
detained  her  until  March  81,  1835,  when 
>be  was  discharged  by  an  order  of  the 
Vice  Chancellor  as  to  the  contempt  for 
which  the  said  writ  of  attachment  was 
Med.  Averment,  that  the  arrest  and 
^^tamer  were  lawful. 

Replication,  that  the  writ  issued  against 
tbeplaintiflrfora  contempt,  in  not  answering 
I  ml  filed  in  Chancery  a^inst  the  plaintiff, 
rt  the  suit  of  one  John  Dudding,  and  one 
George  Dudding,  and  one  Joseph  Dudding, 
ind  Richard  Dudding ;  and  that  the  plain- 
3fr»  being  under  such  process  of  contempt 
W  not  answering,  was  in  actual  custody  of 
iefeodant,  in  the  said  gaol,  for  the  space 
'f  thirty  days,  tinder  the  writ,  to  wit,  firom 
}ecember  18,  1884,  to  January  17,  1885, 
^  Vil  not,  during  -all  that  time,  brought 
0  Ae  bar  of  the  Court  of  Chancery 
>oder  process  to  answer  her  contempt, 
)or  was  her  contempt  during  or  at  the 
xpiration  of  that  time,  or  at  any  other 
ime,  cleared  :  that  the  last  of  the  thirty 
lays  was  in  Hilary  term ;  and  that  John 
nd  Richard  Dudding  did  not  bring  the 
laintiffto  the  bar  of  the  said  court  within 
birty  days  from  the  time  of  her  being  ac- 
oally  in  custody  upon  the  said  process  of 


contempt;  by  reason  thereof,  it  became 
and  was  the  duty  of  the  defendant  to  have 
discharged  the  plaintiff  out  of  custody  un^ 
der  the  said  process  of  contempt;  and, 
though  the  plaintiff  oAen  requested  the 
defendant  to  discharge  her  out  of  custody, 
yet  he  refused  to  do  so,  and  wrongfully, 
and  against  the  form  of  the  statute,  de- 
tained  her  in  custody.    Verification. 

Demurrer  to  this  replication,  and  joinder 
therein. 

J?.  F»  R%chard$i  in  support  of  the  de- 
murrer.—This  action  of  trespass  is  not 
maintainable  against  the  sherifT.  First,  it  is 
not  shewn  that  he  has  acted  wrongfully.  The 
question  turns  upon  the  11  Geo.  4.  c.  ZQ* 
s.  15.  rule  5  (1).  It  is  admitted,  that  the 
plaintiff  was  taken  by  the  sheriff,  on  an  at- 
tachment out  of  the  Court  of  Chancery,  for 
a  contempt  in  not  answering  to  a  bill  filed 
therein.  Then  the  sheriff  was  not  bound 
to  discharge  her  without  some  order  of  the 
Court,  or,  at  least,  some  notification  that 
the  attachment  was  at  an  end.  The  rule 
says,  indeed,  that,  in  case  the  party  be  not 
brought  to  the  bar  of  the  court  within  the 
time,  the  sheriff  shall  forthwith  discharge 


(1)  Which  is,  "Tbatif  the  defendant,  nnder  pro- 
cess of  contempt  for  not  appear  tug  or  vot  antwering, 
being  in  tctasi  custody,  and  shall  not  haTobeensoonev 
broafbl  to  the  bar  of  the  court,  nnder  process,  to 
answer  his  contempt,  the  plaintiff,  if  the  contempt 
be  not  sooner  cleared,  shall  bring  the  defendant  iy 
an  habeag  corput  to  the  barof  the  court  within  thirty 
days  from  the  time  of  hia  being  actnally  in  custody 
or  detained^  (being  already  in  custody^  upon  pro« 
cess  of  contempt ;  and,  if  the  last  day  of  such  thirty 
days  shall  happen  out  of  tenn,  then,  within  the  four 
first  days  of  the  ensuing  term ;  and  where  the  de« 
fondant  is  in  custody  of  the  sergMnt-at-araw,  or  of 
the  meaenger  upon  an  attachment,  or  other  process, 
the  plaintiff  shall,  within  tea  days  after  his  being 
taken  into  such  custody,  or,  if  the  last  of  such  ten 
days  shall  hsppeo  out  of  term,  then  within  the  first 
four  days  of  the  next  ensuing  term,  cause  the  de- 
i^sndant  to  bo  brought  to  the  bar  of  the  court ;  and, 
in  case  any  audi  defendant  shall  not  be  brought  to 
the  bar  of  the  court  within  the  respective  times 
aforesaid,  the  theriff,  gaoler  or  keeper,  sergeant-at- 
arms  or-  messenger,  in  whose  Custody  he  shsll  be, 
shall  lli#rSMpon  diarharge  him  out  rf  cuttody  witkomt 
vapmemt,  by  him,  rf  the  coet$  rf  contempt,  which  shall 
be  payable  by  the  party  on  whose  behalf  the  pro- 
cess issued ;  and  this  rule  shall  apply  to  erery 
defendant  in  custody,  before  and  at  the  time  of 
passing  this  aot,  who  shall  not  haTs  been  brought  to 
the  bar  of  the  court ;  but  the  thirty  days  allowed  in 
the  first  above-mentioned  case,  and  the  ten  days 
allowed  in  the  second  above-mentioned  case,  shall 
be  reckoned  from  the  first  dsy  of  next  term." 
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him  out  of  custody.  But  how  is  the 
sheriff*  to  know  whether  the  party  has,  or 
has  not,  been  discharged  7  Is  he  bound  to 
take  notice  that  the  time  has  elapsed  ;  or 
IS  he  to  make  inquiries;  and  if  he  be,  of 
whom  is  he  to  inquire?  A  number  of 
difficulties  will  arise,  if  it  be  deter- 
mined that  the  sheriff*  is  absolutely  bound 
to  discharge  the  party,  which  will  be  avoid- 
ed if  it  be  required  that  some  order  or 
notice  shall  be  given  to  him,  that  the 
party  is  to  be  discharged.  But,  secondly, 
supposing  that  the  detention  by  the  defen^ 
dant  was  wropg,  still  the  action  is  miscon- 
ceived. He  is  treated  as  a  trespasser  ab 
initio.  There  is  no  ground  for  that  construc- 
tion. This  is  not  a  case  where  an  autho- 
rity has  been  given  by  the  law,  which  the 
sheriff*  has  abused,  in  which  case  he  would 
be  a  trespasser  ab  initio,  according  to  The 
Six  Carpenters'  case  {9)  \  but  the  impri- 
sonment, in  the  first  instance,  was  lawful ; 
and  the  detention  for  thirty  days  was 
clearly  lawful — the  grievance  is,  that  the 
sheriff  did  not  discharge  the  plaintiff*  as 
soon  as  he  ought.  The  p)roper  remedy  is 
an  action  on  the  case ;  as  where  the  sheriff* 
refuses  to  take  a  bail-bond,  or  sells  goods 
taken  on  an  execution,  without  paying  the 
landlord's  rent.  Crozer  v.  Pilling  (3)  i^ 
analogous,  and  shews  that  this  action  ought 
to  have  been  in  case,  and  not  in  trespass. 
In  Winterboume  v.  Morgan{^),  there  was  a 
continuing  trespass ;  and  the  sheriff*  was 
held  responsible  for  the  trespass  in  conti- 
nuing on  the  premises  after  the  time  allowed 
by  law ;  but  he  was  not  treated  as  a  tres- 
passer ab  initio, 

Hurlestone,  contr^. — If  the  sheriff*  was 
bound  at  once  to  discharge  the  plaintiff*  on 
the  expiration  of  the  thirty  days,  the  de- 
fendant is  liable  in  this  form  of  action. 
The  plaintiff*contends  that  he  was.  It  is  ad- 
mitted on  the  pleadings,  that  she  demand- 
ed her  discharge  ;  and  the  detaining  of  her 
in  custody,  afler  that  demand,  is  a  misfea- 
sance, and  not  a  mere  nonfeasance.  The 
rule  which  has  been  read  is  absolute,  and 
makes  no  mention  of  any  order  of  the  Court 
for  the  discharge ;  whereas,  in  other  rules 
in  the  same  statute,  the  legislature  have 
required  orders  of  the  Court  to  be  made.— 

(2)  8  Co.  290. 

(3)  4  B.  &  C.  36 ;  8.  o.  3  Law  J.  Rap.  K.B.  131. 

(4)  11  East,  395. 


See  rules  13.  15.  17.  18.     And  it  is  ob- 
servable, that,  under  the  5th  rule,  there  is 
nothing  to  be  done  by  the  defendant  on  his 
discharge ;   but   he  is   to  be  discharged 
without  payment  of  the  costs.     To  hold, 
that  an  order  of  the  Court  is  necessary  for 
the  discharge  of  the  party,  may  defeat  the 
object  of  the  legislature;  for   the  party 
may  be  too  poor,  or  too  ignorant  to  obtain  it, 
and  thus  may  be  kept  in  prison^     There 
was  a  case  of  Ex  parte  Dunn  lately  before 
the  Vice  Chancellor,  in  which  he  is  said  to 
have  expressed  an  opinion,  that  this  is  the 
proper  construction  of  the  act.     Then,  if 
no  order  be  requisite,  the  attachment  is  at 
an  end ;  and  there  is  nothing  to  wacrant 
the  imprisonment  by  the  defendant.     It  is 
like. the  case  of  a  ^eriff*  detaining  a  pri- 
soner in  custody  on  a  ca.  m(.,  after  an.  or- 
der from  the  plaintiff*  to  discharge  him. 
It  is  urged,  that  the  sheriff*  had  no  know- 
ledge of  the  particular  contempt  charged 
against  the  plaintiff;  but  it  is  averred,  in 
the  replication,  that  the  defendant  refVised 
to  discharge  her,  contrary  to  the  form  of 
the  statute.     Then,  trespass  is  the  proper 
form  of  action.     The  defendant  has  justi- 
fied the  whole  detention ;  and  the  replica- 
tion is  in  the  nature  of  a  new  assignaient, 
and  a  new  assignment  can  only  be  where 
there  has  been  an  original  trespass.     Ac- 
cording to  1  Wms,  Sound*  fi99  a,  n..6,  thia 
is  the  correct  form.     No  doubt,  the  defen- 
dant was  justified,  in  th^  first  instance*  in 
arresting ;  but  his  detainer  was  unlawful ; 
yet  the  plea  covers  the  whole  imprison- 
ment.    The  replication,   therefore,    pro- 
perly applies  to  the  detainer  subsequent  to 
the  lapse  of  the  time. 

Richards  replied. — The  rule  only  meant 
to  exempt  the  party  from  payment  of  fees. 
It  never  could  have  been  intended  that 
the  sheriff*  should  be  made  a  trespasser  and 
wrong- doer  by  the  mere  lapse  of  time. 
Then  the  replication  is  not  framed  as  a 
new  assignment.  To  support  the  plain- 
tiff*'s  present  argutnent,  it  should  have 
been  replied,  that  the  action  was  brought 
for  the  detention. 

Lord  Dbnman,  C.J. — ^This  action  is  not 

maintainable.     If  the  sheriff*  be  liable  at 

all,  it  must  be  in  an  action  on  the  case. 

The  case  in  Cro,  Car,  {5)  is  an  authority 

(5)  Salmon  v.  PercifaU,  Cro.  Ctr.  141. 
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in  point.  Wherever  the  law  directs  a 
sheriff  to  arrest,  but  authorizes  him  to 
take  bail,  which  he  refuses  to  do,  the  re- 
medy is  not  in  trespass,  but  by  an  action 
on  the  case.  Besides,  it  does  not  appear 
that  the  sheriflP,  in  this  instance,  had  any 
notice  of  the  right  of  the  plaintiff  to  be 
discharged.  It  is  only  stated,  that  she 
required  him  to  discharge  her. 

liiTTLEDALE,  J. — I  also  think  that  this 
action  is  not  maintainable.  At  all  events, 
the  replication  is  not  proper.  It  ought  to 
have  been  alleged,  that  the  sheriff  had  a 
Itnowledge  of  the  contempt  for  which  the 
plaintiff  had  been  attached.  It  appears 
that  the  defendant  is  treated  sl^  a  tres- 
passer ab  initio.  Now,  the  general  rule 
established  by  the  Six  Carpenters'  case  is, 
that  an  abuse  of  a  licence  given  by  law 
makes  a  party  a  trespasser  ab  initio^  on 
the  ground,  that  the  party  cannot  be  sup- 
posed to  have  intended  to  act  upon  his 
legal  authority.  How  can  that  doctrine 
be  applied  here  ?  There  is  nothing  to 
shew,  that  the  sheriff  did  not  detain  the 
plaintiff  upon  the  writ  of  attachment. 
Therefore,  the  action,  if  any,  ought  to 
have  been  an  action  on  the  case.  But  it 
does  not  appear  that  the  sheriff  had  any 
notice  of  the  nature  of  the  contempt  with 
which  the  plaintiff  had  been  charged.  Now 
the  rule  in  question  only  authorizes  the 
discharge  out  of  custody  for  two  grounds 
of  contempt,  namely,  for  not  appearing, 
and  for  not  answering.  But  there  are  a 
great  number  of  contempts  in  the  Court  of 
Chancery;  and  therefore,  unless  the  she- 
riff had  notice  of  the  particular  contempt 
with  which  the  party  was  charged,  he  is 
not  Hable  to  any  action  at  all. 

Patteson,  J.  —  The  declaration  here 
alleges  generally,  that  the  defendant  as- 
saulted and  imprisoned  the  plaintiff;  not 
that  he  detained  her  in  custody  afler  the 
lapta  of  the  thirty  days,  when  she  was  en- 
titled to  be  discharged.  Then,  what  says 
the  replication? — not  that  the  plaintiff  was 
not  discharged  when  she  ought  to  have  been ; 
but  that  the  defendant  ought  to  have  dis- 
charged her  out  of  custody  under  the  pro- 
cess of  contempt.  Now,  can  the  sheriff  be 
made  a  trespasser  ab  initio,  in  this  case? 
I  should  say  he  is  not  a  trespasser  at  all. 
But,  without  being  bound  by  that  opinion, 
on  that  point,  he  cannot  be  a  trespasser 
Nsw  SEaifiS,  VI.--K.B. 


ab  initio.  I  should  doubt  whether  he  is 
liable  at  all,  unless  some  notice  has  been 
given  to  the  sheriff  of  the  nature  of  the 
contempt;  because,  as  already  stated  by 
my  Brother  Littledale,  there  are  but  two 
particular  contempts  to  which  the  rule  ap- 
plies. How  is  the  sheriff  to  know  for 
what  contempt  the  party  is  in  custody  ? 
It  ought  to  have  appeared  on  these  plead- 
ings, that  the  plaintiff  had  informed  the 
sheriff  that  she  was  in  custody  for  such  a 
contempt  as  that  she  was  entitled  to  her 
discharge,  after  the  lapse  of  the  thirty 
days.  No  such  notice  appears  to  have 
been  given.  It  is  not,  however,  necessary 
to  say,  whether  the  defendant  is  liable  in 
any  action ;  it  is  sufficient  to  say,  that  he 
is  not  a  trespasser  ab  initio ;  and  this  ac- 
tion is  not  maintainable. 
Williams,  J.  concurred. 

Judgment  for  the  defendant. 


FIELD 


AKO     ANOTHER 
WOODS. 


18S7. 
June  1. 

Banker* s  Cheque  —  Pleading  and  Evi" 
dence — Stamp, 

In  an  action  on  a  banker's  cheque, — plea, 
denial  of  the  making  of  it,  the  cheque  being 
imttampedf  was  put  in  by  the  plaintiff  at  the 
trialf  and  read.  The  defendant  proposed 
to  give  evidence  in  answer ,  to  shew  that  it  was 
post-dated^  and,  tfterefore,  ought  to  have  been 
stamped : — Held,  that  this  defence  was  ad- 
missible  on  this  plea,  and  that  the  defendant 
was  not  precluded  by  the  fact  of  the  cheque 
having  been  read,  as  the  objection  was  not 
apparent  on  the  instrument. 

Assumpsit  on  a  cheque  for  SO/.,  dated 
June  12,  IS35,  drawn  upon  Messrs.  Wil- 
liams &  Co.,  and  payable  to  Mr.  Wickings 
or  order,  and  by  him  indorsed  to  the  plain- 
tiffs. Plea,  that  the  defendant  did  not 
make  the  said  draft  or  order  modo  etformd. 

At  the  trial,  in  London,  before  Williams, 
J.,  the  sittings  after  Hilary  term  in  last  year, 
the  plaintiffs  produced  the  cheque,  and 
its  execution  having  been  proved ,  it  was  read. 
The  defendant's  counsel  had,  however, 
stated,  that  he  was  prepared  with  evidence 
to  shew,  that  the  cheque  was  post-dated,  and, 
therefore,  ought  to  have  been  stamped.  The 
learned  Judge  said,  that  such  evidence 
2£ 
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was  not  receivable  upon  this  issu^,  and  di- 
rected a  verdict  for  the  plaintiff.  In  the 
ensuing  Easter  term,  a  rule  nisi  for  a  new 
trial  was  obtained,  against  which  cause  was 
now  shewn  by — 

Channell, — First,  it  was  too  late  to  take 
this  objection.  The  cheque  had  been  read, 
and  it  is  an  established  rule  at  Nisi  Prius, 
that,  after  a  document  has  been  given  in 
evidence  and  read,  no  objection  can  be 
raised  to  the  stamp.  Then,  this  is  not  a 
defect  which  vitiates  the  instrument.  The 
legislature  have,  in  some  cases,  expressly 
declared,  that  the  instrument  not  duly 
stamped,  shall  be  void,  as  in  the  ca^es  of 
indentures  of  apprenticeship,  in  which  the 
consideration  is  not  duly  set  forth  (1).  The 
55  Geo.  3.  c.  184.  s.  11  &  12,  indeed,  im-> 
poses  penalties  upon  parties  who  issue  bills 
of  exchange  not  properly  stamped,  bnt 
does  not  say  that  they  shall  be  void.  It  is 
true  that,  in  Allen  v.  Keeves  (2),  and  Whit- 
welly,  Bennett (S),  it  was  decided,  that  an 
unstamped  cheque,  post-dated,  is  void ;  yet 
since  Upstone  v.  Merchant  (4),  Johnson  v. 
Garrett  (5),  and  JFtlliams  v.  Jarrett  (6),  it 
may  be  doubted,  whether  those  are  correct 
decisions,  because  they  seem  to  imply  that 
the  date  on  the  bill  is  to  be  taken  to  be  the 
real  date.  At  all  events,  this  objection  is  not 
open  upon  this  plea.  It  is  merely  pleaded 
that  the  defendant  did  not  make  the  cheque. 
The  objection  is  not  apparent  on  the  in- 
strument, like  a  wrong  stamp,  which  the 
Court  must  see,  but  it  is  necessary  to  sup- 
ply extrinsic  evidence  to  point  out  the  de- 
fect. The  contract,  in  fact,  is  proved  by 
the  making  of  the  note ;  and  the  defence  is» 
in  truth,  an  illegality  in  the  making  of  that 
contract,  which  ought  to  have  been  spe- 
cially pleaded— R.  Hil.  4  Wai.  4. 

Paynef  in  support  of  the  rule. — ^The 
cheque  was  onl^  read,  subject  to  this  objec- 
tion; and  the  defendant  was  entitled  to 
give  the  evidence,  which  would  shew  that 
die  cheque  was  invalid  for  want  of  the 
stamp,  even  when  it  came  to  his  turn,  and 
was  not  bound  to  interpose  the  evidence 

(1)  8  Abb.  0.9.  B.  39. 
(f )  1  East,  435. 

(3)  S  Bo«.  &t  Pul.  559. 

(4)  <  B.  &  C.  10 ;  8.  c.  t  Law  J.  Rep.  K.B.  t44. 

(5)  2  Chitt.  Rep.  1««. 

(6)  5  B.  &  Ad,  S2  ;  i.e.  «  Law  J.  R«p.  (n.s.) 
K.B. 156. 


during  the  plaintiff's  case — Jotus  v.  Far|(7). 
Then  this  cheque  was  invalid ;  at  all  ev^nt^ 
it  could  not  be  admitted  in  evidence.  The 
31  Geo.  3.  c.  25.  s.  19.  enacts,  that  no  bill 
of  exchange,  ^c.  liable  to  the  duties  im- 
posed by  that  act,  shall  be  pleaded  or  given 
in  evidence  in  any  court,  or  be  admitted 
in  any  court  to  be  good,  useful,  or  avail- 
able in  law  or  in  equity,  unless  duly 
stamped.  And  the  55  Geo.  3.  c.  184.  s.  8. 
re-enacts,  in  general  terms,  this  among  other 
provisions.  Accordingly,  in  Allen  v.  Keeves, 
and  Whitwell  v.  Bennett^  such  a  cheque  as 
this  was  held  to  be  void,  and  WilUams  ▼• 
Jarrett  turned  upon  a  very  different  point. 
Then  it  was  not  necessary  to  plead  this 
defect  specially.  It  is  not  the  defendant's 
case,  but  it  is  a  defect  arising  on  the  plain- 
tiffs' own  case.  They  were  bound  to  pro- 
duce the  cheque  ;  and  the  defendant  then 
shewed  that  it  could  not  be  read.  This 
point,  however,  has  been  decided  in  the  Ex- 
chequer, in  Dawson  v.  M* Donald  (8),  and 
M'Dowall  V.  Lyster  (9), 

Lord  Dbnman,  C.J. — I  do  not  see  how 
to  distinguish  this  case  from  Dawson  v. 
McDonald,  Here  is  an  instrument  which 
appears  to  be  good  on  the  face  of  it,  and 
not  to  require  a  stamp.  But,  in  point  of 
fact,  there  was  something  about  it  which 
rendered  a  stamp  requisite,  and  that  case  is 
an  authority  that  the  evidence  thereof  may 
be  given  under  such  a  plea  as  the  presenter 
I  cannot  say  that  it  is  a  wrong  decision. 

LiTTLEDALB,  J. — If  Mr.  Chauuell  were 
right  in  stating  that  the  55  Geo.  3.  c.  184. 
did  not  include  the  provisions  contained  in 
the  previous  statute,  there  might  be  some 
doubt  in  this  case.  But  it  certainly  does 
include  it.  This  instrument  would  have 
required  a  stamp,  except  that  it  falls  within 
the  exception  of  drafU  on  a  banker,  within 
fifleen  miles  of  the  place  where  they  are 
issued,  provided  that  it  bore  date,  on  the 
day  when  it  was  issued.  This  did  not  bear 
date  on  the  day  when  it  was  bsued;  there- 
fore, it  did  not  fail  within  the  exception^ 
and  ought  to  have  been  stamped.  And  the 
statute  31  Geo.  3.  c.  25.  has  enacted,  that 

(7)  Moo.  &  MaL  196, 

(8)  t  M.  fie  W.  26;  8.c.  6  Law  J.  Rep.  (n.8.) 
Exch.  10. 

*(9)  9  M.  &  W.  5f ;  t.  c.  6  Uw  J.  Rep.  (n.s.) 
Eaob.ll. 
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DO  bill  of  exchange  shall  be  given  in  evi- 
dence, that  is  not  duly  stamped.  Then,  was 
itnecessary  to  plead  the  want  of  the  stamp? 
That  cannot  be  requisite  if  there  be  any 
prohibition  against  the  instrument  being 
received  in  evidence.  The  Judge  would 
not  receive  this  bill  in  evidence,  if  the  issue 
in  the  cause  rendered  its  production  ne- 
cessary. The  issue  here  did  so ;  and  it  tran- 
spired on  the  trial,  that  it  ought  to  have 
been  stamped.  But,  it  is  said,  that  the 
cheque  was  read  in  evidence,  and  cases 
were  referred  to,  in  which  it  has  been 
held,  that  if  an  instrument  be  read  in  evi- 
dence, it  is  too  late  to  object  to  the  stamp. 
But,  those  are  all  cases  where  the  defect 
would  be  apparent  on  the  instrument,  as 
on  a  bill  of  exchange  or  a  bond.  Here, 
the  objection  could  not  be  taken,  until  the 
cheque  had  been  read,  because  it  depends 
upon  an  extrinsic  fact,  which  must  be 
proved  by  the  defendant.  He  could  not 
have  prevented  its  being  read  at  the  time 
when  it  vas  read.  Then,  it  was  not  ne- 
oessaiy  to  plead  this  objection,  as  is  shewn 
by  the  case  in  the  Exchequer. 

Pattesoh,  J. — There  can  be  no  doubt 
diat  the  55  Geo.  S.  c.  184.  incorporates 
the  provision^of  the  SI  Geo.  S,  c.  25.  s.  19, 
tnd  here  the  document  was  given  in  evi- 
dence, hvit  only  subject  to  the  objection, 
wlitdi  was  afterwards  raised  by  extrinsic 
evidence.  The  reason  for  offering  that 
evidence  arises  on  the  55  Geo.  3.  c.  184, 
under  which  all  drafts  are  made  liable  to 
the  payment  of  some  duty,  but  there  are 
certain  exceptions,  and  on  the  face  of  it 
this  cheque  would  have  come  within  the 
exceptions.  But,  an  additional  fact  was 
supplied,  which  shewed  that  it  did  not  fall 
within  the  exceptions.  Though,  primd/acie, 
the  duty  would  not  have  been  payable,  yet 
the  circumstance  of  its  having  been  post- 
dated, rendered  it  liable  to  the  duty.  It 
cannot  be  said  to  have  been  given  in  evi- 
dence, so  as  to  preclude  the  defendant 
from  taking  this  objection.  Then,  was  it 
necessary  to  plead  this  objection?  I  know 
nothing  in  the  new  rules  which  requires 
that  it  should  be  pleaded.  It  is  not  any 
matter  in  confession  and  avoidance.  And 
we  have  that  authority  in  the  Court  of 
Exchequer,  which  I  cannot  distinguish. 
Williams,  J.  concurred. 

Rule  absolute. 


18S7.       \  THE  KINO  V.  THE  INHABITAMTB 

June  7.   J  OF  mistbrton. 

Poor  Law  Act — Appeal — Examination, 

A  pauper  was  removed  from  S.  to  ilf ,  and 
a  copy  of  his  examination  was  sent  with  Aim, 
which  stated  that  he  was  hired  by  Mr,  D,  P. 
to  serve  him  for  a  year,  that  he  went  into  his 
service,  and  that  he  ajfterwards,  on  the  ap^ 
pUcation  of  his  master,  went  and  lived  with 
Mrs,  P.  during  the  remainder  of  his  year, 
A  notice  of  appeal  was  served,  and  stated, 
that,  on  the  facts  set  out  in  the  examination, 
the  pauper  did  not  gain  a  settlement: — 
Heldf  that  the  respondents  could  not,  at  Ses- 
sions, give  evidence  to  shew  that  D,  P,  hired 
the  pauper  as  the  agent  of  his  father ;  that 
the  latter  died,  and  that  Mrs.  P.  was  his 
widow,  so  as  to  enable  them  to  contend  that 
a  settlement  was  gained, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  107.] 


CLAT  V.  STEPHENSON. 


1837.       1 

June  8.   / 

Evidence — Commission  to  Foreign  Court. 

A  commission  directed  to  the  Judges  of  a 
Court  at  Hamburgh,  directed  them  to  exa* 
mine  certain  witnesses,  reduce  their  exami^ 
nations  into  writing  on  paper,  and  return  the 
some  to  the  Court  of  K'mg*s  Bench.  They 
returned  a  copy  of  the  depositions,  certified 
by  an  officer  of  the  court  to  be  a  correct  ex* 
tract: — Held,  that  this  was  not  a  proper 
return,  and  that  the  copy  of  the  depositions 
was  not  receivable  m  evidence. 

Money  had  and  received  to  the  plain- 
tiff's dse. 

Plea — The  general  issue. 

At  the  trial,  before  Denman,  C.J.,  at  the 
York  Summer  Assizes,  1885,  the  plaintiff 
sought  to  recover  a  sum  of  money,  which 
he  had  paid  to  the  defendant,  in  respect  of 
damage  sustained  by  a  vessel  which  the 
plaintiff  had  chartered  with  a  covenant  to 
insure,  but  which  covenant  he  had  neg- 
lected to  perform.  Standing,  therefore,  in 
the  situation  of  an  underwriter,  he  had  been 
called  upon  by  the  defendant  to  pay  a  sum 
of  520/.,  as  his  contribution  to  the  loss.  It 
appeared,   that  the  vessel   being   in  the 
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Hall  river,  had  been  voluntarily  run  on  a 
bank,  to  avoid  an  impending  storm,  and 
had  thereby  received  the  injury.  The 
vessel  was  laden  with  a  valuable  cargo  of 
goods,  belonging  to  merchants  at  Ham- 
burgh ;  and  it  was  represented  to  them  by 
the  defendant,  that  this  was  a  case  of 
general  average,  and  they  paid  their  con- 
tributions to  them,  in  respect  of  their  dif- 
ferent interests.  No  information  of  these 
payments  was  given  to  the  plaintiff;  but 
it  was  represented  to  him,  that  it  was  a 
case  of  particular  average;  and,  upon  that 
representation,  he  paid  the  money.  Having 
ascertained  that  the  defendant  had  re- 
ceived these  sums  from  the  Hamburgh 
merchants,  he  brought  the  present  action, 
to  recover  that  money,  on  the  ground  that 
it  had  been  paid  under  a  misrepresentation, 
and  in  ignorance  of  the  real  facts  of  the 
case.  The  defendant  contended,  that  it 
was  not  a  question  of  general  average ; 
that  the  plaintiff  had  no  right  to  recover 
money  which  had  been  paid  by  third  per- 
sons to  him,  perhaps  erroneously;  and 
that  the  plaintiff  either  had  a  knowledge  of, 
or  full  means  of  knowing,  the  real  facts 
before  he  paid.  To  prove  the  case  for  the 
plaintiff,  depositions,  taken  under  a  com- 
mission at  Hamburgh,  were  given  in  evi- 
dence, to  which  various  objections  were 
taken.  The  commission  was  issued  by 
this  Court,  directed  to  the  Judges  of  the 
Chamber  of  Commerce  of  the  city  of 
Hamburgh,  or  any  two  or  more  of  them ; 
and  directed  them,  on  or  before  the  11th 
of  July  ensuing  the  date  thereof,  to  exa- 
mine certain  persons,  upon  interrogatories 
on  their  oaths :  and  then  it  contained  this 
direction — "And  that  you  do  take  each" 
their  examinations,  and  reduce  them  to 
writing,  on  paper  or  parchment ;  and  when 
you  shall  have  so  taken  them,  you  are  to 
send  the  same^  without  delay,  to  our  Court 
of  King's  Bench,  closed  up  under  the  seals 
of  any  two  or  more  of  you,  distinctly, 
plainly  set,  together  with  the  interroga- 
tories, and  the  writ  to  be  filed  of  record." 
They  were  also  directed  to  swear  the  in- 
terpreters and  clerks  faithfully  to  interpret 
and  write  the  depositions  of  the  witnesses 
before  they  were  taken.  To  this  commis- 
sion a  return  was  made,  entirely  in  the 
German  language,  which  was  headed  thus ; 
"  This  is  an  extract  of  the  minutes  to 


which  the  certificate  indorsed  on  the  com- 
mission refers. — D.  F.  Worlee,  Assistant 
Actuary. 

"  On  this  day,  Wednesday,  the  \5tk  of 
July,  1835,  before  Messrs.  6.  6.  P. 
Schmidt  and  D.  F.  Weber,  members  of  the 
Court  of  Commerce  at  Hamburgh,  who,  by 
an  order  of  the  same  Court,  dated  llth  of 
July,  1885,  granted,  at  the  request  of  Dr. 
M.  Pohls,  on  behalf  of  R.  Clay,  the 
younger,  of  Goole,  were  .appointed  as 
commissioners ;  whilst,  by  the  same  order 
of  the  Court,  D.  F.  Worlee,  the  Assistant 
Actuary,  one  of  the  sworn  oflRcers  of  the 
Court,  was  added  to  the  commission,  for 
the  purpose  of  keeping  the  minutes." 

The  depositions  were  then  set  out  in  €rer- 
man.  The  return  concluded,*'  Whereby  this 
act  was  closed  and  signed  by  the  comnais- 
sioners.  (Signed  on  the  minutes),  G.  6. 
F.  Schmidt,  Judge  of  the  Court  of  Com- 
merce ;  D.  F.  Weber,  Judge  of  the  Court 
of  Commerce ;  D.  F.  Worlee,  Assistant 
Actuary." 

"  The  correctness  of  this  act,  and  that 

the  same  entirely  agrees  with  the  original 

minutes,  is  hereby  attested.     (Signed) — 

"  D.  F.  Worlee,  Assistant  Actuary." 

On  the  commission  itself,  .was  indorsed 
this  certificate : 

"  The  Court  of  Commerce  of  the  free 
and  Hanseatic  town  of  Hamburgh  certifies 
(or  attests)  the  execution  of  &e  herein-f 
demanded  examination  of  the  witnesses 
Langnese  and  Precht,  hy  referring  to  the 
extract  of  the  minutes  annexed  herewith. 

"  G.  F.  Worlee,  Actuary  Assistant." 

The  Lord  Chief  Justice  received  the  de- 
positions in  evidence,  and  directed  a  ver- 
dict to  be  taken .  for  the  plaintiff,  but  gave 
the  defendants*  counsel  leave  to  move  to 
enter  a  nonsuit.     In  the  ensuing  term — 

Wightman  obtained  a  rule  nm,  for  a 
nonsuit  or  a  new  trial ;  first,  on  the  ground 
that  the  evidence  was  inadmissible,  as  the 
commission  had  not  been  properly  exe- 
cuted or  returned.  He  ol^ected,  that  the 
examination  of  the  witnesses  was  not 
taken  in  proper  time,  the  commission 
having  directed  that  the  examination  should 
take  place  on  or  before  the  llth  of  July, 
whereas  it  did  not  take  place  till  the  15  th. 
Secondly,  they  appear  to  have  been  exa- 
mined in  German,  and  that  examination 
was  put  down,  and  returned  in  German 
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to  this  Court;  whereas  their  answers  ought 
to  have  heen  interpreted  at  the  time,  and 
the  translation  sent  to  this  country.  Third* 
ly,  that  the  commissioners  had  not  return- 
ed the  examinations,  hut  only  copies.  The 
second  ground  of  his  rule  was  on  the 
merits  of  the  case,  which  were  not  ulti- 
mately disposed  of.  On  a  former  day  in 
this  term,  cause  was  shewn  hy — 

Creuwelly  Alexander^  and  Cleasby^  who 
contended,  that  the  evidence  was  properly 
received.  I'he  time  when  the  witnesses 
were  examined  was  not  material,  and, 
therefore,  the  date  of  the  1 1th  of  July  was 
only  directory ;  but,  if  it  were  compulsory, 
in  effect  it  has  been  attended  to,  because 
it  is  clear  the  commissioners  began  to  act 
on  the  11th.  Then  the  examination  of 
the  witnesses  was  correctly  taken  in  Ger- 
man, wA  returned  in  that  language.  The 
writ  does  not  require  them  to  be  inter- 
preted into  English,  as  in  Atkins  v.  Pal" 
»er(l);  and,  as  the  depositions  must  be 
translated  before  they  are  transmitted  to 
the  jnry,  it  is  not  of  any  importance  whe- 
ther they  be  translated  abroad  or  in  Eng- 
Itnd. 

[Patteson,  J.— They  are  to  be  filed  of 
remd  in  this  court,  and  the  Court  does 
not  understand  the  German  language.] 

Lastly,  the  commissioners  have  returned 
a  proper  document.     The  actual  deposi- 
tions have  become  records  of  the  Court  of 
Commerce,  and  were  there  retained ;  but 
the  commissioners  have  sent  over  an  exa- 
mmed  copy,  properly  certified  by  their 
own  oflBcer.     There  is  no  doubt  liiis  is  a 
correct  copy ;  and  the  Court  will,  there- 
lore,  give  credit  to  it.     If  it  be  argued, 
that  the  minutes  of  the  examinations  taken 
by  the  commissioners  at  the  time  are  to  be 
sent,  Atkins  v.  Palmer  is  an  authority  to 
the  contrary. 

(The  argument  on  the  merits  is  omitted, 
as  tliere  was  no  decision  thereon.) 
*  iSir  F.  Pollock,  Wightmany  and  CowUng, 
in  support  of  the  rule,  relied  upon  the  ob- 
jections already  stated.  In  regard  to  the 
time,  it  was  like  a  reference  where  the 
award  is  to  be  made  before  a  certain 
dnj — the  arbitrator  cannot  make  his  award 
after  that  day.  And  as  to  the  case  of 
jtikms  V.  Palmer^  it   is  distinguishable, 

(1)  4B.&Ald.577. 


because  there  the  commissioners  did  re- 
turn an  original,  whereas  it  is  admitted 
that  a  copy  only  has  been  returned  in  the 
present  case. 

The  Court  intimated  a  strong  opinion 
that  the  objection  as  to  the  time  of  the 
execution  could  not  prevail ;  but — 

Cur.  adv,  vuU, 

On  this  day — 

Lord  Dbnman,  C.J.  delivered  the  judg- 
ment.— We  decide  this  case  on  one  short 
ground :  the  principal  evidence  produced 
in  the  cause  was  the  depositions.  The 
commission  required  that  the  examina- 
tions oi  the  witnesses  should  be  taken 
and  reduced  to  w];iting  on  paper,  and  that 
the  same  should  be  returned.  Now,  it  is 
quite  clear  that  the  same  were  not  returned, 
but  an  extract  made  by  a  clerk.  We  think 
we  ought  not  to  inquire  whether  it  was 
made  by  a  proper  officer  or  not«  We  send 
a  commission,  requiring  a  certain  thing  to 
be  returned :  the  thing  we  require  ought  to 
be  returned.  The  copy,  therefore,  was 
not  receivable  in  evidence ;  and  there  must 
be  a  new  trial. 

Rule  absolute. 


1837.      C 
une  9.    \ 


THE   KINO  V.   THE  MAYOR,  AL-; 
J  q       ^         DERMEK,  AND   TOWN    COUN- 

'      V        CILLORS  OF  WINCHESTER. 

Corporation — Mandamus  to  admit. 

The  alderman  and  assessors,  who  presided 
at  an  election  of  councillors  for  a  ward  in  a 
municipal  corporation,  declared  three  per- 
sons to  have  been  elected,  and  the  mayor 
appointed  a  time  for  them  to  make  the  dc" 
ctaration  required  by  the  act,  which  they  did.. 
The  assessors  afterwards  declared  two  other 
persons  to  have  been  elected: — Held,  that 
the  Court  could  not  grant  a  mandamus  to 
the  corporation  to  admit  these  two  last,  as 
the  office  was  now  full. 

At  the  last  municipal  election  for  town 
councillors  of  the  city  and  borough  of  Win- 
chester, it  was  assumed  that  three  coun- 
cillors were  to  be  elected  for  the  ward  of 
St.  John  in  that  borough,  in  the  room  of 
two  councillors,  who  went  out  by  rotation, 
and  one  who  had  been  previously  elected 
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an  aldernoan.  There  were  five  candidates, 
Littlefaales,  Benny,  Wells,  Earle,  and  Dum-* 
mer ;  and  the  alderman  and  assessors  of 
that  ward  declared,  on  the  2nd  of  Novem- 
ber 1836,  that  the  three  first  were  duly 
elected.  On  the  5th  of  November  follow- 
ing, the  assessors  of  that  ward  published  a 
dedaration,  wherein  they  stated,  that  hav- 
ing been  advised  that  the  burgesses  could 
not  vote  for  more  than  two  to  supply  the 
places  of  two  councillors,  they  had  exa- 
mined the  voting  papers,  and,  excluding 
all  who  had  voted  for  more  than  two,  they 
found  the  majority  in  favour  of  Earle  and 
Dummer,  and  declared  them  to  be  duly 
elected.  On  an  affidavit  stating  diese 
&cts,  and  also  that  the  said  Earle  and 
Dummer  duly  qualified,  and  accepted  office 
as  councillors.  The  Attorney  General  had 
obtained  a  rule  nisi  for  a  mandamus  to  the 
mayor,  aldermen,  and  councillors,  to  admit 
the  said  Earle  and  Dummer  to  act  and 
vote  as  councillors  and  members  of  the 
town  coundl.  Affidavits  were  filed  in  an- 
swer, from  which  it  appeared  that,  on  the 
2nd  of  November,  the  declaration  was 
made  that  Littlehales,  Benny,  and  Wells 
were  duly  elected,  and  the  mayor  appointed 
the  4th  for  the  newly-elected  councillors 
to  appear  at  the  Guildhall  to  accept  office, 
and  make  the  declaration  required  by  the 
act,  and  a  notice  was  sent  by  the  town 
derk  to  each  to  that  effect.  On  that  day 
Littlehales  and  Wells  attended,  accepted 
the  office,  and  made  the  declaration.  Benny 
was  from  home  on  the  4th,  but  returned 
on  the  5  th,  and  attended  at  the  town  clerk's 
office  at  ten  o'clock  in  the  morning,  and 
there  made  the  declaration.  About  two 
o'clock  on  the  same  day,  the  assessors  de- 
clared Earle  and  Dummer  duly  elected* 
It  was  sworn  that  the  three  had  acted  and 
voted  as  councillors. 

Sir  IV.  W.  Follett  and  Cramder  now 
shewed  cause. — ^The  office  is  now  full,  and 
even  if  there  be  ground  for  a  quo  warranto 
to  determine  the  validity  of  their  election, 
there  is  nothing  which  warrants  the  Court 
in  issuing  the  mandamus  to  admit.  Messrs. 
Littlehales,  Benny,  and  Wells  had  made 
the  declaration,  and  have  accepted  the 
office,  and  have  voted  and  acted  as  coun- 
dUors. 

The  Attorney  General  and  Erie,  oontrL 
—No  doubt,  under  the  old  system,  when 


a  member  of  a  corporation  had  been  ad* 
mitted,  the  Court  would  not  grant  a  man- 
damus— The  King  v.  the  Mayor  of  Col' 
Chester  {\).  But  then  the  admission  was 
a  certain  form,  and  when  it  had  taken 
place  the  party  was  in  the  office.  Now, 
however,  no  such  ceremony  exists.     The 

Serson  elected  is  only  required  to  make  a 
eclaration  of  his  acceptance  of  office  be- 
fore two  aldermen  or  councillors,  accord- 
ing to  the  5  &  6  Will.  4.  c.  76.  s.  50.  The 
mayor  has  no  peculiar  right  to  admit,  but 
the  party  who  has  the  greatest  number  of 
legal  votes  shall,  according  to  section  S5, 
be  deemed  to  be  elected.  That  is  all  that 
is  requisite  to  put  the  party  in  the  office, 
if  he  think  fit  aflerwards  to  make  the  de- 
claration. That  has  been  done  by  the 
present  applicants,  as  well  as  by  the  par- 
ties who  now  oppose  the  rule.  They  are 
only  in  colourably,  and  it  is  not  denied 
that  their  election  is  invalid;  therefore  the 
Court  will  now  grant  this  writ. 

Lord  Denmak,  C.  J.— I  find  that,  ac- 
cording to  the  S5th  section,  the  aldermen 
and  assessors  have  ascertained  who  have 
been  elected,  and  have  declared  that  cer- 
tain persons  have  been  elected ;  and  I  find 
that  every  one  of  them  has  accepted  the 
office  at  the  time  appointed  by  the  mayor. 
The  officer,  who  ought  to  declare  the  re* 
suit  of  the  election,  has  done  so,  and  the 
parties  have  made  the  declaration,  upon 
accepting  the  office,  which  they  were  bound 
to  do.  If  this  be  not  enough,  the  office 
never  can  be  full ;  and  it  would  always  be 
necessary  to  bring  parties  before  us,  on  a 
rule  in  the  alternative  ei^er  for  a  numda- 
mus  or  a  quo  warranto.  Nothing  would  be 
so  absurd.  Here  the  place  b  already  filled 
ap,  and  declared  to  be  so  by  the  only  com- 
petent authority. 

LiTTLSDALE,  J. — The  three  persons  who 
were  first  elected  were  declared  to  be  ao 
by  the  proper  persons ;  notice  was  sent  to 
them,  and  they  have  made  the  declaration. 
It  is  true,  that  under  the  old  system  a  dif- 
ferent course  was  pursued,  and  that  a  cor- 
porate meeting  was  called  for  the  admis- 
sion of  the  corporators.  But  that  is  now 
done  away  with;  there  is  no  corporate 
meeting;  but  the  declaration  may  be  made 

(1)  fTerBlC»p.$59. 
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btibre  any  two  of  the  aldermen  or  coun^ 
dllors,  and  that  has  been  done  by  these 
three  persons,  who  would  have  been  liable 
to  a  fine  under  the  51st  section,  if  they  had 
not  accepted  the  office. 

Patte80n»  J. — I  agree  in  the  judgment 
of  the  Court,  on  the  full  admission  that 
the  alderman  and  assessors  have  declared 
persons  to  have  been  duly  elected  who  had 
not  the  majority  of  votes,  because  the  act 
of  parliament  has  intrusted  to  them  the 
power  of  determining  who  is  the  party 
elected.  And  it  is  no  part  of  the  duty  of 
the  town  council  to  depute  any  precise 
members  of  their  body  to  admit  the  persona 
ekcted  to  make  their  declaration. 

Williams,  J. — If  this  rule  were  granted, 
the  line  between  quo  warranto  and  mandu' 
WMs  would  be  broken.  On  a  £ur  interpre- 
tation of  this  act  of  parliament,  it  seems  to 
me  that  these  parties  are  fully  in  the  office* 
It  is  enacted,  that  they  shall  be  deemed 
to  be  elected.  True  it  is,  that  certain 
things  are  to  be  done  by  them,  or  they  will 
incur  a  penalty.  But  what  remains  to  be 
done  by  these  parties?  The  argument 
really  comes  to  this,  that  there  is  nothing 
which  fills  an  office  at  all,  a  most  incon- 
venient doctrine. 

Ruie  discharged,  with  costs  (2). 

The  Court  af^rwards  granted  an  infor- 
mation in  the  nature  of  a  quo  warranto 
against  these  persons  (3). 


1837.       )  THE   KllfO  V.  THR  JUSTICES  OV 

Jone  12.  y  dbrbtshieb. 

New  Poor  Law  Act — Statement  of  Grounds 
rfAppeaL 

The  grounds  of  appeal  must  not  he  stated 
generally  ;  hut  particulars  must  be  given,  so 
OS  to  afford  to  the  opposite  party  a  reason" 
able  means  of  inquiry. 

Ther^orCf  where  a  pauper  was  removedf 
m  a  hiring  and  service  in  the  appellant 
parish  in  1816,  a  statement  of  the  grounds 
^f  appeal^  which  stated  generally,  that  the 
had  gained  a  settlement  by  hiring 


and  service  in  the  parishes  rf  C  and  Bt  tuk* 
sequent  to  the  alleged  settlement  m  the  ajy* 
pellant  parish^  but  gave  neither  names  nor 
dates, — was  held  to  he  insufficient. 

The  stettement  of  the  grounds  of  appeal, 
signed  by  the  overseers,  without  the  church* 
warden,  is  valid, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  140.] 


} 


HITCHCOCK  V.  WAT. 


(S)  See  The  Kisg  v.  the  Corporati<m  of  Oxford, 
tat*,  p.  103. 

(3)  Tha  1  Vict.  c.  78.  a.  11.  has  rendered  the 
•Uctbo  of  the  first  three  persons  valid. 


1837. 
June  12. 

Stahdes — Prospective  Enactment. 

A  bill  of  exchange,  drawn  for  a  wager  on 
a  horse  race,  which  was  void  by  9  Anne^ 
c.  14,  had  been  indorsed  to  a  bon4  fide 
holder  for  value,  who  sued  the  drawer,  and 
the  cause  was  at  issue  before  the  5  ^6  WiU.. 
4.  c.  41.  was  passed,  but  tlu  trial  took  place 
after  i—Heid,  that  that  statute  did  not  en- 
title  the  plaintiff  to  recover.  . 

Assumpsit  on  a  bill  of  exchange  for 
200/.,  drawn  by  one  Hopkinaon  upon  the 
defendant,  payable  to  the  drawer's  order 
three  months  after  date,  indorsed  by  Hop- 
kinson  to  Beavan,  and  firom  Beavan  to  the 
plaintiff.  The  declaration  was  filed  in 
Michaelmas  term,  1831. 

Plea — Non  assumpsit. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Guildhall  sittings  in  last  Trinity  term,  it 
was  proved,  that  the  bill  in  question  had 
been  given  to  secure  the  payment  of  a 
wager  won  on  a  horse  race,  but  the  plain- 
tiff was  a  bond  fde  holder  for  value. 
For  the  defendant  it  was  contended,  that 
the  bill  was  void  by  the  9  Anne,  c.  14; 
but  the  plaintiff  relied  on  the  5  «c  6  Will. 
4.  c.  41.  The  learned  Judge  directed  a 
verdict  to  be  entered  for  the  plaintiff,  but 
gave  the  defendant  leave  to  move  to  enter 
a  nonsuit.     In  the  same  term — 

Andrews,  Serj.  obtained  a  rule  accord- 
ingly ;  against  which,  in  last  term,  cause 
was  shewn  bV" 

Maule  and  fliim/rfy.— The  5^^  Will. 
4.  c.  41,  which  passed  before  this  case  was 
tried,  rendered  this  bill  valid  at  the  time 
of  trial.     The  1st  section  (1)  applies  to  all 

(1)  Which,  after  reciting  the  proriaiona  of 
▼ariooa  atatutea  rendering  biUa  and  aotea  void. 
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bills  or  notes  then  unpaid.  '  Its  languj^ 
ts  altogether  general  and  unrestricted ;  and 
there  is  no  proviso  in  the  act  to  limit  its 
application,  and  provide  for  bills  or  notes 
drawn  or  made  before  the  passing  of  the 
act.  The  act  is  remedial,  and  is  intended 
to  remove  «what  was  unquestionably  an  in- 
justice. The  2nd  section  is,  by  its  terms, 
prospective  only,  and  shews,  that  the  at- 
tention of  the  legislature  was  drawn  to  the 
case  of  existing  instruments.  But  the  pre- 
sent enactment  repeals  the  statute  of  Queen 
Anne ;  consequently,  the  Judge  at  the 
trial  could  no  longer  take  any  notice  of  it. 
The  decisions  on  the  9  Geo.  4.  c.  14.  s.  1, 
FowUr  V.  ChatterUm  (Jt\  and  HHliard  v. 
Lenard{3),  and  that  of  C Harrington  v. 
Meathermgham(^^)  on  the  last  Highway 
Act,  6  Will.  4.  c.  50,  support  the  ruling  of 
the  learned  Judge.  See  also  Surteei  v. 
EUiion  (5)  on  the  Bankrupt  Act,  6  Geo.  4. 
c.  16. 

[LoBD  DiNMAK,  G.J. — You  may  also 
cite  Freeman  v.  Moyee  (6).] 

The  Attorney  General,  Sir  W.  W.  Fol- 
iettt  and  ^S*.  Martin,  in  support  of  die  rule. 
— ^The  statute  only  applies  prospectively 
to  securities  given  subsequent  to  the  pass- 
ing of  the  act.  Here,  when  the  bill  was 
drawn,  it  was  void:  so  when  it  was  in- 

onactf,  **  That  so  much  of  the  hereiobefore  recited 
Acu,  16  Ctr.  2»  10  Will.  3.,  9,  11,  tad  If  Ann., 
5  Geo.  f ,  It  &  1^  and  45  Geo.  3,  and  6  Geo.  4,  as 
enacts  that  any  note,  bill,  or  mortgage  shall  be  ab- 
solutely Toid,  ahall  be  and  the  aama  is  hereby  re- 
pealed ;  bat  nevertbeless  every  note,  bill,  or  mort- 
gage which  if  this  Act  had  not  been  passed  would, 
b^  virtue  of  the  said  sereral  lastly  hereinbefore  men- 
tioned Acts,  or  any  of  them,  have  been  absolutely 
void,  shall  be  deemed  and  tahen  to  hare  been  made, 
drawn,  accepted,  given,  or  executed  for  an  illegal 
consideration,  and  the  said  several  Acts  shall  have 
the  aame  force  and  effect  which  they  would  respec- 
tively have  had  if,  instesd  of  enacting  that  any  such 
note,  bill,  or  mortgage  should  be  absolutely  void, 
such  Acts  had  respectively  provided  that  every  such 
note,  bill,  or  mortgage  should  be  deemed  and  taken 
to  have  been  made,  drawn,  accepted,  given,  or  exe- 
cuted for  an  illegal  consideration :  Provided  always, 
that  nothing  herein  contained  ahall  prejudice  or 
affect  any  note,  bill,  or  mortgage  which  would  have 
been  good  and  valid  if  this  Act  had  not  been 
passed." 

(2)  6  Bing.  «58 ;  s.  c.  8  Law  J.  Rep.  C.P.  30. 

(3)  Moo.&Mal.  t97. 

(4)  f  M.  Ac  W.  142 ;  s.  c.  6  Law  J.  Rep.  (n.8.) 
Ezob.  93. 

(5)  9  B.  Ac  C.  750;  s.c.  7  Law  J.  Rep.  K.B. 
335. 

(6)  1  Ad.&  £1.338. 


dorsed,  when  the  action  was  conmettced, 
and  when   the   plea  was  pleaded.    The 
plaintiff's  right  to  recover  must  be  deter- 
mined by  the  pleadings,  and  it  cannot  be 
material  what  may  be  the  law  as  to  the 
particular  transaction  at  the  time  of  the 
trial.     The  statute  of  Anne  is  repealed; 
but  it  cannot  be  considered  as  repealed 
with  reference  to  instruments  which  had 
already  been  invalidated  by  it.    Indeed, 
the  2nd  section  of  the  act  throws  light 
upon  the  construction  of  the  prior  section. 
The  former,  which  is  in  terms  prospective, 
provides,  that  if  the  drawer  or  maker  pays 
the  value  of  the  bill  to  the  indorsee,  he 
shall  recover  the  amount  from  the  parQ  to 
whom  the  bill  is  given.     If,  in  the  present 
case,  the  plaintiff  shall  recover,  the  defen- 
dant will  not  be  able  to  avail  himself  of 
this  provision,  which  was  evidently  in- 
tended to  be  relative  to  the  former.    Tbe 
cases  which  have  been  cited  on  the  9  Geo. 
4.  c.  14.  have  no  application.    That  sta- 
tute did  not  apply  to  contracts,  but  to  evi- 
dence only,  which  distinction  was  pointed 
out  by  Lord  Tenterden  hinnaelf  in  AnM 
V.  AneelKj).  The  principle  is,  that  neither 
a    new  law,  requiring   new  forms,  will 
render  a  previous  contract  invalid — Gilmore 
V.  Shuter(8),  nor  will  a  new  law,  repealing 
previous  provisions,  render  valid  a  contract 
previously  void.   Indeed,  Jaques  v.  Withf 
(9)  is  an  express  authority,  that  a  contract 
declared  to  be  void  by  a  statute  is  not 
made   good  by  a  repeal  of  that  statute* 
Paddon  v.  Bartleti(\0)  was  cited* 

[Patteson,  J.— In  Bac.  Abr.  *  Statute,' 
C,  it  IS  laid  down,  that  it  is  generally 
true>  that  no  statute  is  to  have  a  retrospec- 
tive effect  beyond  the  time  of  its  coai- 
mencement.] 

Cur.  adv.  vuU, 

On  this  day,  the  judgment  of  the  Court 
was  given  by — 

Lord  Denmah,  C.J.  [who  stated  the  (acts 
of  the  case,  and  continued] — ^After  issue 
was  joined,  the  5  &  6  Will.  4.  c.  41.  was 
passed,  which  is  both  a  repealing  and  an 
enacting  statute.     It  begins  by  setting  out 

(7)  Moo.&Mal.  299. 

(8)  f  Lev.  2«7 ;  1  Ventr.  330. 

(9)  IH.  BL65. 

(10)  3  Ad.  &  £L  884;  a. c  4  Lmt  J.Bep.  (NJ.) 
Exch.  333. 
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m  iet^  »vaH9ty  of  ttatutes,  which  it  t^ 
peals,  BO  far  as  they  make  any  instrumefits 
Toid ;  and  enacts,  that  such  instruments  shall 
be  deemed  to  have  heen  given  on  an  illegal 
consideration.  The  plaintiffhas  argued,  that 
it  is  to  have  effect  at  the  time  of  the  trial,  and 
many  eases  were  cited  in  support  of  that 
dodxine;  but  t;hey  all  turned  upon  the 
particular  wording  of  the  acts  of  parlia- 
ment on  which  they  were  decided.  And  h 
k  enough  to  say,  that  we  find  no  such 
words  in  the  present  statute  as  will  war- 
rant us  in  giving  the  effect  to  it  which  the 
plaintiff  requires .  We  are  of  opinion,  that 
the  law  in  force  when  the  action  was  com- 
nenced  must  prevail,  unless  the  legislature 
express  a  contrary  intention:  we  should 
have  been  glad  to  have  decided  otherwise 
if  we  could. 

Rule/or  entering  a  nonmil  abso- 
lute {U). 


MECHELEN  V,  WALLACE. 


May  26.  / 

Statute  qf  Frauds — Contract  for  an  In" 
inest  tfi  Land. 

A  forty  agreed  btf  paroi  to  take  a  honse^ 
wftseA  was  partly  jimished,  and  was  to  be 
cmnpUtely  furnished  by  the  lessor ^  at  a  cer- 
Utinrent : — Held,  that  this  was  an  entire  eon^ 
Iraei  reletting  to  an  interest  in  land;  and 
Ite ,  therefore,  eis  there  was  no  note  in  writ" 
iitgf  no  action  was  nudntainable  against  the 
knorfor  not  completing  the  furnishing  of 
the  hottee  in  a  suilahle  manner. 

Assumpsit.  The  declaration  stated;  that 
ibe  plaintiff  was  desirous  and  intehded  to 
hire  and  take  as  tenant,  a  furnished  house 
tnd  premises,  for  a  ladies*  boarding-school ; 
that  the  defendant  was  possessed  of  a 
house,  partly  furnished,  and  was  desirous 
that  the  plaintiff  should  take  and  hire  that 
house  and  fmmiture,  at  l9ie  rent  of  170/. 
kf  the  house  and  f\imiture,  and  dt  other 
ftormitsre  neeessary  for  completely  ftirnish- 
mg  the  same ;  and  thereupon,  in  considera- 
tion that  the  i^aintiff  would  take  posses- 
sion of  the  house  so  furnished,  and  would, 
if  the  ftimiture  necessary  for  the  com- 

(11)  S#e  Wsvoe  v.  BerasfM,  6  Liw  J.  Rep. 
(n^)  Eieb.  19S,  ud  Vallince  v.  Siddal,  poth 
Ntw  ScaiES,  VI.— K.B. 


pteti6)y  ftmiishhig  th^  same  should  be 
sent  into  the  said  house  within  a  reason* 
able  time,  become  the  tenant  to  the  de- 
fendant of  tlie  said  house  and  premises, 
with  all  the  ^rniture  aforesaid,  at  the 
rent  aforesaid,  and  pay  the  rent  from  a 
day  agreed  upon,  the  defendant  promised 
within  a  reasonable  time  after  the  plain- 
tiff should  have  so  taken  possession  of 
the  said  house  and  premises,  to  send 
into  the  house  all  the  furniture  neces- 
sary for  the  completing  of  the  furnishing 
of  the  house,  of  good  quality,  and  suited 
for  the  purpose.  Breach,  that  although 
the  plaintiff  would  have  become  tenant  as 
aforesaid,  and  paid  rent,  if  the  defendant 
would  have  sent  in  the  furniture,  yet  the 
defendant  did  not  send  in  good  and  suit- 
able fiirniture,  and  the  plamtiff  was  pre- 
vented from  having  the  school ; — with  an 
allegation  of  special  damage. 

Plea — That  the  promise  in  the  deckra- . 
lion  mentioned  was  and  is  part  and  parcel 
of  a  contract,  made  by  and  between  the 
(^aintilF  and  defendant,  concerning  the 
said  tenement,  and  the  interest  relating  to 
the  same,  as  in  the  said  declaration  ap- 
pears ;  and  that  neithei^  the  said  contract 
nor  any  memorandum  or  note  thereof  was 
or  is  in  writing,  signed  by  her  the  said 
defendant,  or  any  other  person  thereunto^ 
by  her  lawfully  authorized.   Verification. 

To  this  plea  the  plaintiff  demurred,  and 
assigned  various  causes  of  demurrer. 

«/.  Henderson,  in  support  of  the  demur- 
rer.— No  doubt  where  a  party  contracts  to 
do  certain  things,  some  of  which  are  withifr 
the  statute,  and  others  are  not  affected 
thereby,  yet,  if  they  altogether  form  the 
entire  consideration  for  the  contract,  it 
will  be  invalid,  unless  the  provisions  of 
the  statute  be  complied  with — Earl  of 
Falmouth  v.  Thomasll\  Chatery.  Beckett 
(2),  and  Thomas  v.  WiUiams  (3).  But, 
where  the  two  parts  can  be  separated,  and 
each  forms  a  distinct  contract,  the  statute 
does  not  vitiate  the  whole — Wood  v.  Sen- 
son  (4),  and  May  field  v.  Wadsley  (5). 

(I)  1  Cr.  &  Mee.  89;  a.  c  2  L«w  J.  Rep.  (n.8.) 
Exch.  57. 

(t)  7  term  Rep.  fOl. 

(3)  10  B.  &  C.  664;  f-c.  8  Uw  J.  Rep.  K.B. 
314. 

(4)  1  Cr.  &  Jer.  94;  1.0.  1  Law  J.  Rep.  (M.«.) 
Excfa.  18. 

(5)  S  B.  &  C.  357. 
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[Pattbson,  J.  referred  to  Harvey  v. 
Qrahham  (6) ;  and — 
[Lord  Denman,  C.J.  to  Head  v.  Baldry 

(7)0 

Here,  the  supply  of  the  furniture  is  quite 
distinct  from  the  taking  of  the  house.  The 
contract,  as  far  as  it  concerns  the  defen- 
dant, cannot  be  concerning  any  interest  in 
land,  because  she  was  simply  to  supply 
furniture.  But  it  is  not  shewn  that  the 
defendant  was  bound  by  the  contract  for 
the  hiring  of  the  house ;  and  unless  there 
were  such  a  contract,  the  case  is  not  within 
the  statute. 

Maule,  contra. — This  is  an  interest  in 
effect  for  the  letting  of  a  house,  together  with 
furniture  either  then  in  it,  or  to  be  supplied 
to  it.  It  is  one  entire  contract,  relating  to 
an  interest  in  land,  and  quite  distinguish- 
able from  the  cases  cited,  where  there 
were  distinct  contracts.  Indeed,  this  Court 
has  already  decided,  that  this  contract  was 
invalid  in  Mechelen  v.  Wallace  (8).  It 
resembles  Bird  v.  Higginson  (9). 

Henderson^  in  reply,  stated,  that  the  case 
was  not  decided  upon  this  point,  when  be- 
fore the  Court  on  the  former  occasion. — 
[He  was  stopped  by  the  Court.] 

Lord  Denman,  C.J. — The  bare  state- 
ment of  the  case  shews,  that  this  is  a  con- 
tract relating  to  an  interest  in  land. 
'  LiTTLEDALE,  J. — This  is  a  contract  for 
the  house  and  the  furniture  altogether. 

Pattbson,  J.  —  The  statute  enacts, 
"  that  no  contract  or  sale  of  any  interest 
in  land  shall  be  valid,  unless  there  be  a 
note  in  writing."  The  plaintiff  certainly 
made  a  contract  for  an  interest  in  land, 
whatever  the  defendant  may  have  done. 

Judgment  for  the  defendant,  * 


LANE  AND  ANOTHER  0. 
OLENNY. 


1837.       > 

May  30.  > 

Attorney — Pleading, 

In  an  action  on  an  attorney's  biU,  the  ob- 
jection that  no  signed  bill  has  been  delivered, 

(6)  5  Ad.  &  £L  61 ;  •.€.  5  Uw  J.  Rep.  (na) 
K.B.2S5. 

(7)  Decided  in  Hilary  tenn  list,  tee  pat. 

(8)  6  Ner.  &  Man.  316. 

(9)  S  Ad.  &  £1.  696 ;  t.  c.  4  Uw  J.  Rep.  (n a) 
K.B. lf4. 


must  be  pleaded  specially f  otherwise  it  can- 
not be  taken  at  the  trial. 

This  was  an  action  on  an  attorney's 
bill,  to  which  the  defendant  pleaded  only 
the  general  issue. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Westminster  Sittings  afler  Michael- 
mas term,  1835,  an  objection  was  taken 
to  the  bill  of  Uie  business  done  by  the 
plaintiffs,  which  had  been  delivered  to  the 
defendant,  that  there  was  no  mention  of 
the  court  in  which  the  business  had  been 
done.  His  Lordship  directed  the  verdict 
to  be  entered  for  the  plaintiffs ;  but  gave 
the  defendant  leave  to  move  to  enter  a 
nonsuit.     In  the  ensuing  term, — 

Mansel  obtained  a  rule  nwt,  citing  Lester 
V.  Lazarus  (1). 

Crowder  now  shewed  cause. — This  ob- 
jection, if  it  be  one,  is  not  open  to  the  de- 
fendant, not  having  been  specially  pleaded. 
It  has  been  decided  by  Parke,  B.,  in  Moore 
V.  Dent  (2),  that  the  want  of  a  signed  bill 
cannot  be  urged  as  an  objection,  unless  it 
be  specially  pleaded.  And  such  also  ap- 
pears to  have  been  the  opinion  of  the  Court 
of  Common  Pleas,  in  Beck  v.  Mordaunt  (8). 

Ball  and  Mansel^  in  support  of  the  rule. 
— According  to  the  report  of  that  case  in 
4  Donl,  P.C,  Park,  J.  denied  the  proposi- 
tion that  this  defence  was  not  open  upon  the 
general  issue.  It  is  part  of  the  plaintiff's 
case  to  produce  the  bill;  and  if  it  be  not 
duly  signed,  he  cannot  recover.  It  is  like 
the  case  of  an  apothecary,  who  must  prove 
his  certificate  in  every  action,  though 
there  be  no  plea  of  the  want  of  a  certifi- 
cate—Jifor^on  v.  Ruddock  (4). 

[LiTTLEDALE,  J.  —  The  attorney  may 
make  a  contract,  though  he  may  not  bring 
an  action  to  charge  his  client  until  he  has 
delivered  a  signed  bill.  The  apothecary, 
unless  he  be  qualified,  cannot  make  a  con- 
tract.] 

But  there  is  no  promise  by  the  defen- 
dant, upon  which  his  liability  arises,  until 
the  bill  has  been  delivered  according  to 
the  statute. 

(1)  SCr.M.&R.665;a.c5UwJ.Rep.(N3.) 
Eioh.  15. 

(2)  Moo.  &  Rob.  460. 
(S)  I  Biog.  N.C.  140. 

(4)  4  Dowl.  P.C.  311 ;  and  aee  Sbetrwood  *. 
Hay,  and  Willi  v.  Lasgridge,  5  Law  J.  Rep.  (n.s.) 
K.B.  S46. 
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Lord  Denxan,  C.  J. '-—  It  seems  to 
haye  been  decided,  that  this  objection 
must  be  specially  pleaded,  and  we  are  not 
disposed  to  disturb  those  decisions. 

LiTTLEDALB»  J. — It  is  immaterial  what 
are  the  pleas  in  actions  brought  by  apo- 
diecaries;  even  though  there  be  a  plea  of 
payment,  they  must  prove  their  certificate. 

Patteson,  J. — Those  cases  were  de- 
cided upon  the  words  of  the  act  of  parlia- 
ment (5),  which  are  very  strong,  and  pro- 
Tide,  that  no  apothecary  shall  be  allowed 
to  recover  his  charges,  unless  he  shall,  on 
the  trial,  prove  that  he  was  duly  certifi- 
cated. 

Rule  discharged. 


1837.       \  SIR  FRANCIS  BURDETT  V, 

June  3.   J  WITHERS. 

Landlord  and  Tenant — Repairs, 

The  declaration  stated^  that  the  defendant 
became  tenant  to  the  plaintiff  of  certain  prC" 
m»e#,  and  promised  to  keep  them  in  good 
repair, — breach,  that  he  did  not  keep  them 
m  repair.  Plea,  payment  into  court  of  51, 
and  no  damages  ultra : — Held,  that  evidence 
of  the  state  rfthe  premises  when  the  defen* 
dant  took  possession,  was  admissible  for  the 
defendant. 

Assumpsit.  The  declaration  stated, 
that,  whereas  the  defendant  was  tenant  to 
the  plaintiff,  of  certain  farms,  buildings, 
&c.,  upon  (amongst  others)  the  terms,  that 
the  defendant  should,  during  the  tenancy, 
keep  all  the  said  premises  of  every  descrip- 
tion in  good  and  sufficient  repair,  at  his  own 
expense,  the  defendftnt,  in  consideration 
thereof,  promised,  &c.  Breach,  that  the 
defendant  did  not  keep  all  the  premises  of 
every  description,  or  any  of  them,  in  good 
andst^ficient  repair  at  his  own  expense; 
but,  on  the  contrary,  the  defendant,  afler 
he  became  tenant,  and  during  the  con- 
tinuance of  his  tenancy,  &c.,  wrongfully, 
&c.,  suffered  and  permitted  all  the  pre- 
mises of  every  description  to  be  and  con- 
tinue, and  the  same  were,  for  and  during 
all  that  time  ruinous,  prostrate,  and  in  bad 
and  untenantable  repair,  8ce,,  for  want  of 

(5)  55  Geo.  3.0.  194.  b.  21. 


good  and  sufficient  repairing  thereof;  and 
afterwards  wrongfully  yielded  up  the  same 
so  ruinous,  3rc. 

•  Plea — Payment  of  5/.  into  court,  and 
no  damages  ultra,  and  issue  thereon. 

At  the  trial,  before  Alderson,  B.,  at  the. 
Spring  Assises,  in  1836,  for  Berkshire,  it 
appeared,  that  the  defendant  had  been 
the  tenant  of  the  plaintiff,  of  a  cottage 
and  some  premises,  and,  when  he  left  them, 
certain  repairs  were  requisite,  which,  ac- 
cording to  the  estimate  of  a  surveyor, 
would  have  cost  upwards  of  100/.  The 
defendant  proposed  to  give  evidence  of 
the  state  of  the  premises  when  he  took 
possession  of  them;  but  the  learned  Judge 
thought  that  that  evidence  was  not  admis- 
sible on  the  issue,  and  refused  to  receive 
it,  and  the  plaintiff  recovered  a  verdict. 
In  the  ensuing  term, — 

Cooper  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground,  that  this  evidence  was 
improperly  rejected,  citing  Gutteridge  v. 
Munyard  (1),  and  Harris  v.  Jones  (Jt), 

Ludlow,  Serf,  now  shewed  cause,  and, 
referring  to  Stanley  v.  Towgood  (3),  en- 
deavoured to  support  the  ruling  at  Nisi 
Prius  ;  but — 

Per  Curiam, — The  state  of  the  premises 
when  the  defendant  obtained  possession, 
was  clearly  material, on  this  issue,  and  the 
evidence  ought  to  have  been  received. 

Rule  absolute,. 


/^WARRE    AND   OTHERS,   EXECU- 
1  A<i7  f       TORS  OF  WARRE,  TREASURER 

,  1       <        OP    THE  LONDON  DOCK  COM- 

June  5,     \ 

M       PANY,   V,    CALVERT,    EXECU- 
V.       TOR  OF  R.  LATCOCK. 

Principal  and  Surety — Pleadings, 

A  builder  contracted  with  a  company  to 
do  certain  works  within  a  specified  time,  and 
by  the  contract  he  was  not  to  be  paid  any 
thing  until  one-eighth  of  the  work  had  been 
done,  and  then  he  was  only  to  receive  three- 
fourths  of  the  value  of  the  work  so  per- 
formed ;  and  two  sureties  entered  into  a  bond 
to  secure  his  performance  of  the  contract*. 

(1)  1  Moo.  &  Rob.  534. 

(«)  Ibid.  173. 

(3)  3  Bing.  N.C.  4. 
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TJk  eempalfy  adfmneed  Mto  iMOfify  before 
ike  cne-eighih  of  ike  work  wms  oerfarmed, 
and  to  a  greater  amount  than  the  value  of 
the  work  ^kme  at  the  time  ^such  adpauees. 
He  did  not  complete  the  worky  and  the  com" 
pttny  were  Mkged  to  employ  other  per$ons 
to  oompiek  it ;  but  the  sum  which  they  paid 
did  not  exceed  the  contract  price: — Held^ 
that  the  eureties  were  not  liable  on  the  bond 
to  make  good  the  ton  to  ike  company ,  ari$' 
ingfrom  their  overpatfment  to  the  buHdert 
$uch  payment  not  betng  according  to  ike 
terms  of  the  contract. 

The  company  declared  on  tke  bond :  tke 
surety  pleaded  non  est  factum,  and  the 
plaintiffs  suggested  the  breach  of  tke  contract^ 
and  averred  that  the  loss  was  sustained  by 
reason  of  the  non-pcfformance  of  the  con* 
tract  by  the  builder : — Held,  that  the  sure* 
ties  were  at  liberty  to  shew  the  above  facts 
in  reduction  of  damages,  and  that  the  plmn^ 
t^e  were  only  entitled  to  nominal  damages* 

Debt  on  bond  for  5,000/. 

Plea — 'Non  est  factum  testatoris, 

Tbe  plaintiffis  suggested  that  tlie  bond 
was  given  to  secure  the  due  performance 
of  a  contract,  entered  into  by  one  R« 
Streather,  for  certain  works,  under  a 
contract  set  out  in  the  suggestion,  and 
which  has  already  been  printed  in  the 
Import  of  Ae  case  of  Crowfoot  v.  the  London 
Dock  Company {!),  by  which  Streather  was 
to  have  completed  dbe  work  by  a  certain 
time,  which  time  was  enlarged  by  an  agree- 
ment entered  into  by  the  company  under 
their  seal,  and  which  was  also  set  out ;  the 
work  was  not  performed  within  the  en- 
larged time,  but  Streather  left  it  incom- 
plete, having  received  48, 1 55/.,  and  the 
company  were  obliged  to  employ  other 
persons  to  finish  it,  to  whom  they  paid  a 
large  sum  of  money,  and  thereby  sustained 
damage  to  the  amount  of  12,000/.,  by 
reason  of  the  non-perfbrmanceof  the  work 
by  the  said  R.  S. 

At  the  trial,  before  Lord  Denman,  C.  J« 
at  the  Sittings  in  London,  after  Hilary 
terai«  1836,  the  plaintiffs  recovered  a  ver- 
dict, and  tbe  damages  were  taken  by  di- 
rection of  his  Lordship  at  Is.  In  the  en- 
suing term — 

( I )  «  Cr.  &  M.  637 ;  •.  c.  4  Law  J.  Rep.  (n.8.) 


Sir  F.  Poitock  obtained  a  rule  nisi  for  a 
new  trial,  when,  at  the  toggestiDB  of  the 
Court,  the  fcdlowing  facts  were  stated  in 
the  shape  of  a  case,  which  came  on  to  be 
argued  this  day. 

On  the  29th  of  September  1829,  Mr. 
Streather  entered  into  the  contract,  men^ 
tinned  in  the  pleadings,  with  the  Londott 
Dock  Company,  to  execute  the  works  re- 
quired in  the  formation  of  an  entrance  firom 
the  river  Thames  at  Shad  well  to  the  east- 
em  dock  of  the  company.  The  contract 
was  in  writing.  On  the  2nd  of  NoTcmber, 
Mr.  Streather  entered  into  the  bond  sued 
upon,  for  the  due  performance  of  the  con- 
tract, and  the  def^dant*s  testator  and  an- 
other were  the  sureties.  The  directors 
appointed  that  the  works  should  be  com- 
menced on  the  28th  of  December  1829, 
and  the  same  were  conunenced  accordingly, 
and  should  therefore  have  been  completed 
on  the  28th  of  December  1830,  but  Mr.  S. 
having  applied,  with  the  consent  of  his 
sureties,  for  an  extension  of  the  time,  the 
directors  agreed  to  allow  him  an  additional 
term  of  three  months,  until  the  28th  of 
March  1831,  and  a  memorandum  of  agree-* 
ment,  under  seal,  was  executed  by  the  said 
R.  S.,  his  sureties,  and  the  treasurer  of  the 
company.  On  the  28th  of  March  1831,  a 
considerable  part  of  tke  works  remained 
unfinished,  and  Mr.  S.  having  become  em^ 
barrassed  in  his  circumstances,  and  being 
unable  further  to  prosecute  the  works, 
his  men  withdrew  on  the  Idth  ^  April* 
On  the  21st  a  commission  of  bankrupt^ 
was  issued  against  him,  and  the  works  w^re 
ultimately  completed  by  the  coinpany. 
The  plans  of  the  works  were  from  time  to 
time  altered  by  the  directors,  pursuant  to 
the  power  reserved  to  them,  the  result  of 
which  alterations  was,  that  an  additional 
sum  of  3,731/.  I6s,  became  payable  to  the 
said  £•  S.,  over  and  Above  the  contnutt 
price  of  52,200/.  Between  the  18th  of 
May  1830  and  the  25th  of  March  1831, 
inclusive,  Mr.  S.  received  from  the  com- 
pany advances  or  payjnents  to  the  amount 
of  48,155/.  Os.  M.  Afler  he  left  the  pre^ 
miaes  the  company  completed  the  worka* 
at  an  expense  of  18,875/.  3«.  3(1,  accord- 
ing to  the  scsie  of  prices  in  his  contracts 
Theve  were  on  the  premises,  when  he  left 
them,  materials  to  the  amount  of  1 ,209/.,  of 
which  893/.  had  been  siqpfdied  on  the  cre- 
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^niike cmtaprnff  aild  were  paid  tot  1^ 
diem;  tke  residue  was  supplied  on  tbe 
credit  of  Streather.  The  company  used 
all  these  materials  in  completing  the  works, 
and  were  subsequently  compelled  to  pay 
the  assignees  of  S.  the  valiK  of  the  part 
ni|mKed  on  his  credit.  The  amount  of  thst 
work  done  by  Streather  at  the  time  when 
he  kfl  the  premises  was  36,4fi9/.  10«. 

Sir  F.  Pollock,  for  the  plaintiffs.^The 
eampany  are  entitled  to  recover  the  whole 
pcBfdty  of  the  bond,  and  even  then  will  be 
great  losers.  Mr.  breather  did  not  fulfil 
his  contract;  he  did  not  perform  the  work 
he  CQiitracted  to  do,  and  the  company  have 
been  compelled  to  complete  it  themselves. 
The  bond  is  therefore  forfeited,  and  the 
plaintiffs  would  be  entitled  to  recover  the 
wfaolepenalty.  But  it  is  said,  that  they  have 
DO  cladm  against  the  surety,  because  the 
company  paid  the  principal  the  money  thai 
was  payable  under  the  contract ;  and  it  is 
contended,  that  the  company  have  thereby 
released  the  suretiesr^that  tliey  have  neg- 
lected to  protect  thnnselves,  as  they  might 
have  done  by  retaining  the  money  in  their 
own  hands.  That  is  no  answer  in  this  case  ; 
cemunlT  not  in  a  court  of  law,  nor  on 
these  pleadings.  Su}^ose  the  defendant 
had  pleaded  non  damnijicatui,  could  he 
have  said  that  the  company  had  not  been 
damaged  because  they  had  paid  Streadier 
as  the  woriL  proceeded?  Surely  not. 
Then  the  deilnidaBt*s  situation  is  the 
wne  at  present,  llie  only  question  is, 
what  is  ^  amount  of  the  damage  which 
(he  plaiiitifi&  have  sustained.  That  is 
dearly  more  than  the  amount  of  this 
hood.  But  Imw  v.  the  East  India  Cont'^ 
|Nniy(2)  was  cited,  where  it  was  held  by 
tbe  Master  of  the  Rolls,  that  where  the 
obligee  pays  the  principal,  the  surety 
eanrntt  a^erwards  be  called  upon.  In  the 
Anst  place,  it  is  to  be  observed,  that  upon 
the  &ots  of  that  case,  it  appears  that  the 
principal  had  fidly  disdiarg^d  his  duty, 
and  therefore  the  remark  was  not  neces- 
nry  for  the  decision.  But,  secondly,  that 
wuif  be  die  rule  prevailing  in  equity, 
whcrens  1^  present  proceedings  are  at 
law,  and  it  is  not  shewn  that  there  is  any 
such  role  in  these  courts.  If,  therefore, 
the  condition  of  the  bond  be  considered, 

(f )  4  Vts.  894. 


and  the  subject-matter  of  Ibe  contract,  the 
company  have  a  right  to  maintain  this 
action.  Assuming,  however,  that  this 
might  be  a  defence,  it  ought  to  have  been 
ple^d  specially  in  bar  of  the  action.  It 
cannot  be  a  ground  for  reducing  the  da- 
mages :  if  it  afibrd  any  answer  at  law,  it 
must  be  by  way  of  plea. 

The  Attorney  Qeneralf  contra.—The  di- 
rection in  this  case  was  right,  and  the 
plaintiffs  were  not  entitled  to  more  than 
nominal  damages,  llie  testator  was  a 
surety  for  the  due  performance  of  the 
work.  Now«  the  company  have  not  been 
damnified  by  the  non- performance  of  the 
work,  but  in  consequence  of  their  having 
advanced  48,000/.  to  Streather  when  he 
had  only  performed  work  to  the  value  of 
36,000/.  The  loss  which  they  have  sus- 
tained arises  from  their  own  conduct  in 
paying  him  too  much  money,  instead  of 
retaining  a  part  of  the  money  due  for  the 
work  already  performed.  If  diey  had  done 
so,  as  by  the  contract  they  ought  to  have 
done,  they  would  have  possessed  a  fund 
sufficient  to  indemnify  them  against  the 
loss  arising  from  the  non-performance  of 
the  work  at  the  ecmtract  pricea.  This 
action  is  brought  on  a  contract  to  whida^ 
there  were  three  parties — the  company, 
Streather,  and  his  sureties.  It  is  not 
enough  to  shew  that  Streather  has  broken 
his  contract,  and  that  the  compilny  are 
losers;  but  it  must  also  be  shewn  that  they 
are  not  losers  through  their  own  default 
or  imprudence.  If  they  do  not  shew  that, 
although  in  point  of  fact  the  contract  was 
not  performed  in  time,  and  therefore  there 
is  no  complete  defence  in  point  o£  law» 
they  have  no  right  to  more  than  nominal 
damages.  As  to  the  necessity  of  [fading 
the  matter  specially^  that  could  not  be 
done,  since  it  does  not  afibrd  a  eom{^ete 
defence.  All  that  could  be  done  was  to 
contest  the  amount  of  damages  alleged  to 
have  been  sustained.  On  referring  to  the 
mode  in  which  the  advances  were  made  in 
this  case,  as  detailed  in  the  award  set  out 
in  Oramfdot  v.  the  London  Dock  Company^ 
it  will  be  seen  that  they  were  not  at  all  con- 
sistent with  the  terms  of  the  coniflract.  The 
company  were  not  to  advance  beyond  three- 
Iburths  of  the  value  of  the  work  done,  and 
not  without  certificates  from  their  engineer. 
It  was  on  the  security  of  this  contract  that 
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the  sureties  became  responsible,  and  if  tbe 
company  bave  not  acted  upon  it,  the  sure- 
ties cannot  now  be  charged.  Suppose  they 
had  advanced  the  whole  52,000/.  to  Strea- 
ther  before  the  work  was  begun,  and  he 
had  absconded,  could  they  have  called 
upon  the  sureties  ?  Certainly  not.  The 
present  case  only  differs  from  that  in  de- 
gree. Then  the  case  of  Law  v.  the  East 
India  Company  is  completely  in  point. 
Sir  F.  Pollock  replied. 

Lord  Dbnman,  C.J. — I  did  not  wish  to 
be  bound  by  the  opinion  which  I  formed 
at  Nisi  Prius,  but  was  anxious  to  have 
the  case  considered  by  the  Court.  I  had 
not  any  doubt  then,  neither  have  I  now. 
Afler  hearing  the  facts  of  the  case,  it  is 
clear  to  me  that  the  loss  did  not  accrue 
to  the  company  in  consequence  of  the  non- 
performance of  the  contract,  which  con- 
stitutes thie  breach  of  this  bond,  but  be- 
cause they  made  advances  to  the  contractor 
without  the  knowledge  of  the  siireties. 
They  cannot,  therefore,  now  call  upon  those 
sureties. 

LiTTLEDALE,  J. — Tlicrc  was  a  stipula- 
tion in  tlie  contract  as  to  the  mode  of  pay- 
ment, namely,  that  three-fourths  only  was 
to  be  advanced  upon  the  value  of  the  work 
done.  Work  was  done  to  the  value  of 
96,000/. ;  according  to  the  contract  only 
27,000/.  ought  to  have  been  advanced, 
whereas  they  actually  advanced  48,000/. ; 
and  it  appears  that  the  money  they  paid 
for  completing  the  contract  after  he  left 
off,  was  not  more  than  he  would  have  been 
entitled  to  receive  under  his  contract.  It 
appears  to  me  that  the  money  which  they 
advanced  was  not  paid  under  the  contract. 
Then  are  the  sureties  liable  ?  When  sure- 
ties enter  into  a  bond  for  the  due  per- 
formance of  a  contract  by  a  principal,  they 
have  a  right  to  see  it  duly  performed  by 
both  parties,  and  if  the  one  choose  to  act 
differently  from  its  provisions,  he  cannot 
afterwards  come  upon  them.  It  may  be 
true,  that  the  surety  did  know  in  the  pre- 
sent instance,  that  the  advances  had  been 
made.  If  he  did,  that  knowledge  was  ac- 
cidental, and  can  make  no  difference  in  the 
rights  of  the  surety.  What  was  the  state- 
ment of  the  breach  ?  That  Streather  did 
not  perform  his  engagement,  and  then  the 
time  was  enlarged  by  a  new  agreement : 


not  that  that  would  have  made  any  differ- 
ence—  Littler  v.  Holland  (S):  but  it  is 
alleged  that  he  did  not  perform  the  work 
within  the  stipulated  time.  Still  they  are 
not  damnified,  for  if  Streather  had  per- 
formed, they  must  have  paid  him  as  much 
as  they  have  paid  for  this  work.  It  is  said 
that  this  ought  to  have  been  pleaded,  but 
it  could  not.  It  could  not  have  been 
pleaded  that  they  were  damnified  through 
their  own  default,  for  that  did  not  cause 
the  breach  of  contract.  The  only  ground 
on  which  I  proceed,  however,  is,  that  the 
advances  made  by  the  company  were  vo- 
luntary, and  cannot  be  recovered  from  the 
sureties. 

Patteson,  J.  stated  the  pleadings,  and 
continued : — The  question  is,  whether,  on 
this  assignment  of  breaches,  the  company 
are  shewn  to  have  been  injured  by  the 
non-performance  of  the  contract.  I  am 
of  opinion  that  they  have  not  shewn  it. 
The  alteration  of  the  time  is  not  material 
for  our  consideration,  because  the  defen- 
dant has  admitted  the  breach.  It  was  clear 
that  there  had  been  a  breach,  for  Streather 
had  not  performed  his  contract.  The 
plaintiffs  were  therefore  entitled  to  recover. 
But  the  question  is,  as  to  the  amount  of 
damages.  It  is  said,  if  they  were  to  retain 
one-fourth  of  the  price  as  their  security, 
why  should  they  take  this  bond  ?  I  can 
see  this  reason — that  they  might  have  some 
person  to  look  to  in  case  the  work  was  not 
performed,  and  they  were  compelled  to 
employ  others  to  complete  it,  and  have  to 
pay  them  a  higher  price.  There  is  no  in- 
consistency, therefore,  in  their  taking  this 
bond.  Then  the  contract  is,  that  the  work 
should  be  performed  within  a  certain  time  ; 
that  Streather  should  not  have  a  right  to 
call  for  any  payment  until  one-eighth  of 
the  work  was  completed,  and  then  should 
only  receive  one-fourth  of  what  was  done. 
Now,  the  payments  which  have  been  made 
in  this  case,  may  have  been  on  account  of 
the  contract,  but  the  surety  has  a  right  to 
say,  that  they  were  not  made  according  to 
the  contract.  He  is  only  answerable  mien 
the  parties  have  acted  conformably  with 
the  contract.  It  seems,  therefore,  to  me, 
in  this  case,  that  there  is  no  damage  arising 
from  the  breach  of  this  contract,  and  there- 

(3)  $  Term  Rep.  590. 
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lore  tluit  the  verdict  for  1«.  is  perfectly 
right. 

Williams,  J.  —  Suppose  there  be  a 
breach  of  the  contract  by  the  non-per- 
formance, the  company  have  not  been 
damnified,  for  the  36,000/.  and  the  18,000/. 
would  not  have  exceeded  the  money  pay- 
able to  Streather  under  his  contract.  Then 
the  advances  were  not  made  conformably 
to  the  contract.  There  Ought  only  to  be 
nominal  damages. 

Rule  discharged. 


} 


THE  KIHO  9.  THE  RECORDER 
OF  POOLE. 


1837. 

June  6. 
Borough  Rate — Notice  of  Appeal. 

A  notice  of  appeal  against  a  borough  rate 
according  to  5  ^  6  Will.  4.  c.  76.  s.  93.  must 
state  expressly  that  the  appellant  is  a  party 
aggrieved,  or  that  must  appear  by  inference. 

Therefore  a  notice  of  appeal  which  began, 
"  /,  F.  T.  being  a  burgess,  and  being  called 
spoil  to  pay  a  borough  rate,  do  give  you 
notice,"  and  contained  no  other  allegation  of 
grievance,  was  held  to  be  insufficient. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  119.] 


1837.       \  THE  BARON  AND  BARONESS  DE 

June  9.   J  RUTZEN  v.  llotd. 

Costs  when  Rule  abandoned. 

A  plaintiff' hitving  obtained  a  verdict,  the 
defendant  applied  for  and  obtained  a  rule 
for  a  new  trial.  The  plaintiff  drew  up  the 
rule,  and  served  it  upon  the  defendant,  whose 
attorney  wrote  a  letter,  saying,  "  that  as  the 
Cfmrt  had  decided  the  merits  of  the  case 
against  him,  he  should  not  avail  himself  of 
the  privilege  of  the  new  trial:" — Held,  that 
the  plaintiff  was  entitled  to  sign  judgment, 
and  to  the  costs  of  the  trial. 

Case  for  disturbance  of  the  plaintiffs' 
market.  The  cause  was  tried  before 
Gumey,  B.,at  the  Spring  Assizes,  in  1834, 
for  Pembrokeshire,  when  a  verdict  passed 
fi>r  the  plaintiflTs.  The  defendant  obtained 
a  rule  nut  for  a  nonsuit,  which  was  dis- 
charged in  last  Trinity  terrh,  but  a  new 
trial  was  granted,  on  the  groimd,  that  some 


evidence  was  improperly  received.  The 
plaintiffs'  attorney  drew  up  that  rule,  and 
served  it  upon  the  defendant,  whose  at- 
torney shortly  afterwards  wrote  a  letter 
to  the  former,  containing  these  words : — 
•'  My  client  will  not  avail  himself  of  the 
privilege  of  a  new  trial,  the  points  relating 
to  the  nonsuit  having  been  decided  against 
him."  Thereupon,  in  Michaelmas  term 
last,  a  rule  iti^t  was  obtained  by  the  plain- 
tiffs to  discharge  the  rule  for  the  new  trial, 
to  deliver  the  postea  to  the  plaintiffs,  and 
that  they  should  be  allowed  to  sign  judg- 
ment and  tax  their  costs  thereon ;  against 
which — 

E.  V.  Williams  now  shewed  cause. — 
This  application  cannot  be  sustained. 
The  rule  for  the  new  trial  was  made  ab- 
solute, without  any  mention  of  the  costs  of 
the  former  trial ;  therefore,  according  to 
the  rule  Hilary,  2  Will.  4.  No.  64,  they 
could  not  be  allowed  to  the  plaintiff,  even 
though  he  succeed.  Then,  how  can  the 
conduct  of  the  defendant's  attorney,  in 
declining  to  go  on  with  the  case,  render  his 
client  liable  to  pay  them  ?  The  defendant 
is  willing  now  to  retire  from  a  useless  li- 
tigation, and,  therefore,  does  not  avail 
himself  of  the  privilege  granted  by  the 
Court.  Suppose,  instead  of  abandoning 
the  rule,  the  defendant  had  applied  to 
withdraw  his  plea,  and  suffer  judgment 
by  default,  he  wpuld  not  have  been  liable 
to  pay  the  costs — Peacock  v.  Harris  (1). 
The  plaintiffs  ought  to  have  applied  to  have 
that  rule  rescinded,  or  might,  if  they  had 
thought  fit,  have  gone  to  trial,  and  used 
this  letter  as  an  admission  against  the  de- 
fendant ;  but  they  have  no  right  to  come 
with  such  a  motion  as  the  present. 

Cresswell,  in  support  of  the  rule. — The 
defendant  rejects  the  benefit  conferred 
upon  him  by  the  Court,  and  in  effect  gives 
up  the  contest.  He  cannot  use  the  rule 
of  court  merely  to  protect  himself  from 
the  costs  of  the  action,  to  which  he  is  pro- 
perly subject.  Now,  the  practice  of  this 
court,  which  is  not  affected  by  the  new 
rule,  has  always  been,  that  where  the 
party,  in  a  case  like  this,  abandons  or  con- 
fesses the  action,  he  is  liable  to  pay  the 
costs  of  the  first  trial,  though  nothing  may 
have  been  said  about  it  in  the  rule  for  the 

(1)  1  Ner.  &  P.  240 ;  t.  o.  ante,  p.  14. 
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new  tTui--Hmke^  v.  SmUh  («),  Booth  v, 
AtkerUm  («),  Smith  v.  Hmle  (4),  Bhrd  v. 
Appletm (5),  Robertson  v.  Liddle{B),  Jack' 
son  V.  Hailam{7\  and  £{m/i  v.  Drummond 

(8). 

[Patteioh,  J. — In  Peacock  r,  Harris, 
the  defendant  did  intend,  in  the  first  in- 
stance, to  avail  himself  of  the  rule  for  the 
new  trial,  and  a  second  notice  of  trial  was 
given.] 

That  is  the  distinction  between  it  and 
ihe  present  case^ 

Lord  Denmak,  C.J. — My  first  impres- 
sion was,  that  the  defendant  having  aban- 
doned the  rule,  it  was  as  though  no  rule 
had  been  granted ;  and,  therefore,  the 
plaintiffs  were  entitled  to  i^iepostea,  I  must 
freely  own,  that  my  mind  has  fluctuated 
during  the  discussion.  It  seems  a  hardship 
that  the  defendant  should  be  put  in  a  worse 
situation  dian  he  would  otherwise  have 
beien  in,  by  giving  notice  of  his  intending 
to  abandon  the  rule.  And  I  cannot  very 
easily  get  over  it.  Neither  is  it  easy 
to  distinguish  this  ease  from  Peacock  Vr 
Harris,  However,  the  circumstance  of 
the  plaintiffs  having  drawn  up  and  served 
the  rule,  and  the  defendant  having  then 
given  notice  that  be  would  not  avail  bim^ 
self  of  it,  shews,  that  the  defendant  ha9 
abandoned  the  rule ;  and,  therefore,  that 
the  plaintiffs  ought  to  have  their  costs.  It 
seems,  by  the  cases,  that  it  is  to  be  treated 
as  though  the  defendant  admitted,  that  he 
only  succeeded  on  the  rule  through  some 
technical  point  which  he  gives  up. 

LiTTLBDALB,  J. — It  appears  to  me,  that 
this  rule  must  be  made  absolute.  If  there 
had  been  no  application  to  the  Court,  the 
plaintiffs  would  have  had  their  costs.  Can 
the  defendant,  by  obtaining  this  rule,  which 
he  afterwards  abandons,  deprive  the  plain- 
tiffs of  those  costs?  As  to  Peacock  v.. 
Harris,  if  the  application  to  withdraw  the 
plea  had  been  properly  brought  before  the 
Court,  I  do  not  know  that  the  defendant 
might  not  have  been  made  to  pay  the  costs* 
But  the  record,  in  fact»  was  altered  in  that 

it)  $  Term  Rep.  507. 
(S)  6  Term  lUp.  144. 
(4>  Ibid.  41. 

(5)  1  EMt.  111. 

(6)  lOEut,  416. 

(7)  «B.  &  Ald.5i7. 
(6)  4  Bingr.  415. 


case,  and  assuifted  k  diUJEfrent  foniu  Not 
so  here.  And  I  decide  upon  the  grofmd^ 
that  the  defendant  has  abandoned  his  rule 
and  withdrawn  himself  from  the  defence. 
Therefore,  I  think,  the  rule  should  be  made 
absolute. 

Pattesoit,  J. — ^This  was  the  defendant's 
rule,  and  it  was  for  him  to  draw  it  up. 
If  neither  he  nor  the  plaintiffs  had  done  so, 
there  would  have  been  no  rule  at  all,  and 
the  plaintiffs  would  have  been  entitled  tO" 
judgment.  But  instead  of  the  defendant, 
the  plaintiffs  drew  it  up.  The  defendant 
says,  "I  will  not  have  it;  I  will  not  avail 
myself  of  the  privilege  of  the  new  trial." 
The  plaintiffs  then  wish  to  be  in  the  same 
situation  as  if  the  rule  had  never  been 
drawn  up,  and  they  ought  so  to  be. 
Such  a  determmation  will  not  be  incon- 
sbtent  with  Peacock  v.  Harris,  There, 
the  rule  was  served  and  acted  upon,  and 
a  new  notice  of  trial  given.  The  defen- 
dant then  applied  to  withdraw  his  plea, 
and  a  favour  was  granted  to  him.  Here, 
however,  no  advantage  was  int<{nd^d  ta 
be  given  to  the  defendant.  The  case  of 
Robertson  v.  Liddell  depends  on  a  different 
principle,  for  there  the  parties  had  agreed 
that  the  facts  of  the  special  case  should  be 
stated  as  oi¥  a  trial.  Therefore,  it  was  the 
same  as  though  the  case  had  been  reserved 
on  the  first  trial.  But  Jackson  v.  Hallam 
does  seem  at  variance  with  the  decision  in 
Peacock  V.  Harris.  The  defendant  gave  a 
cognovit,  and  I  cannot  see  any  difference 
between  that  and  the  withdrawal  of  ihe 
defendant's  plea*  I  do  not  know  how  to 
reconcile  them. 

Williams,  J, — The  circumstances  of  thic 
ease  are  peculiar.  It  is  certainly  hard,  tftyiet 
if  the  defendant  had  been  obstinate,  and 
had  chosen  to  go  down  again  to  trial,  he 
would  not  have  beoi  liaUe  to  these  ooata. 
But,  on  consideration,  it  must  be  consider* 
ed,  that  the  defendant's  conduct  has  placed 
him  in  the  same  situation  as  though  he  had 
never  applied  for  the  rule.  Then,  as  the 
verdict  would  not  have  been  disturbed, 
the  plaintiffs  would  have  had  their  costs  iif 
the  ordmary  course. 

The  CovRT  beldthowevery  that  the  plains 
tiffs  were  not  to  be  allowed  the  coats  of 
the  rule,  which  had  been  made  absolute 
for  the  new  trial.^ 

Rule  mbsobiUf  miihoui  out^ 
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1857.       7   THE  KINO  I?.  THE  INHABITANTS 

'  May  27.  y  of  ardleioh. 

SeUkment  by  Estate^Copyhold. 

A  fKhiper,  seized  in  fee  of  freehold  and 
copyhold  iandst  conveyed  kU freehold  lands  to 
trustees  for  tale^  and  covenanted  to  surrender 
Ms  copyhold  lands  to  them,  or  to  any  person 
whom  they  should  appoint.  The  trustees 
ff^^.  lo  pay  his  debts  with  the  proceeds,  and 
any  surplus  to  him : — Held,  that  he  gained 
a  settlement  by  residing  in  the  parish  where 
the  copyhold  lands  were  situated,  for  forty 
days  after  the  execution  of  the  covenant. 

PFor  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  151.] 


1837.     1 

June  9.     I      «UE8Tt^.ELWE8. 

Costs — on  Amendment  at  Nisi  Prius. 

A  plaintiff  declared  tigainst  a  sheriff* for 
a  negligent  escape,  to  which  the  defendant 
pleaded  not  guiUy,  and  no  arrest.  At  the 
tridl  it  appeared  to  be  a  case  of  a  neglect  to 
arrest,  and  the  Judge  directed  the  fact  to  be 
stated,  in  order  that  the  Court  might  amend 
under  the  S  ^  4  Will.  4.  c.  42.  s.  23,  and 
Hie  jury  assessed  the  damages,  the  verdict 
being  taken  far  the  defendant  on  the  issues 
joined.  Th^  Court  ordered  the  judgment  to 
be  entered  fbr  the  plaintiff: — Held,  that  he 
was  envied  to  the  general  costs  of  the  cause, 
and  the  defendant  to  the  costs  of  those  issues 
en  mhSck  he  had  succeeded. 

The  efi^etfmstanees  of  this  cas^  aile  stated 
ft  5  Law  /.  Rtp.  (k.s.)  K.B.  184,^nd  the 
present  qtiestiott  arose  as  to  the  costs  of  the 
acdon.  AAer  the  judgment  given  by  the 
Covrt,  the^  pestiea  Was  dra^n  mp  as  follows : 
^  The 'jury,  as  to  the  first  iiBsue  joitied  be- 
tween tbe  pacrtittt,  say,  tliat  the  defendant 
19  not  gofity  of  the  premises  within  laid 
^^MchBfgpm^doetfrrmd:  and  as  to  the 
second  issue  within  Joined,  that  the  defen- 
dant did  not  take  and  attest  the  sidd  J.  H; 
mode  ei  formd,t!ad  thereupon  the  Judge, 
before  Wlioni  th^  sAid  issues  came  on  to 
be  tried*  to  wit,  Sir  £.  H.  Alderson,  having, 
ftcoordiii^  to  the  form,  &c.,  directed  the 
jurors  to  find  the  facts  according  to  the 
evidence,  the  jurors  aforesaid,  upon  their 
New  Seeiu,  VI—K.B. 


oath  did  further  find  and  say,  according 
to  the  form  of  the  statute,  that  the  defen- 
dant had  been  guilty  of  a  negligent  omis* 
sion  to  arrest  the  said  J.  H.,'and  they  as- 
sessed the  damages,  which  the  plaintiff  had 
thereby  sustained,  at  30^. ;  and  it  now 
appearing  to  the  said  Court  here,  that  the 
variance  between  the  mode  of  stating  the 
cause  of  action,  in  the  declaration  jmen- 
tioned^  and  the  cause  of  action  as  it  ap- 
peared upon  the  finding  of  the  Said  jurors^ 
IS  immaterial  to  the  merits  of  the  case, 
and  that  the  mis-statement  of  the  said  c^use 
of  action  in  the  said  declaration,  was  and 
18  such  as  could  not  have  prejudiced  the 
defendant  in  the  conduct  of  the  defence  to 
the  said  action,  and  tkat,  according  to  the 
verv  right  and  justice  of  the  case,  the 
]plamtifT  ought  to  have  judgment  to  recover 
his  said  damages — therefore,"  &c.  On  the 
taxation  of  the  costs,  the  Master  allowed 
to  the  plaintiff  his  full  costs,  in  the  same 
manner  as  if  he  had  succeeded  on  both  the 
issues,  and  also  his  costs  of  the  motion 
above  reported,  but  did  not  allow  any 
costs  to  the  defendant.  In  Michaelmas 
term  last — 

}V.  J.  Alexander  obtained  a  rule  iitni 
that  the  taxation  of'  costs  might  be  set 
aside,  and  that  the  Master  should  tax  th6 
defendant  his  costs  of  the  cause,  or  of  all 
the  issues  found  for  him,  and  deduct  thd 
same  from  the 'plaintiff's  costs;  against 
which,  cause  was  shewn  in  last  term  by— ^ 

R.  V.  Richards,  who  contended,  that  the 
taxation  was  correct.  The  amendment 
took  place  under  the*  3  &  4  Will.  4.  c.  42. 
8.  23,  which  would  have  authoriifed  the 
learned  Judge  in  imposing  upon  the  p1ain<^ 
tiff  the  terms  of  paying  th^  defendant's 
costs,  but  he  did  not  thiilk  right  to  do  so. 
Then  the  Court  have  affirmed  the  decision 
of  the  Judge,  and  have  given  judgment  for 
the  plaintiff.  The  costs  follow  as  a  neces- 
sary consequence  of  that  judgment.  Such 
was  the  opinion  of  the  Court  in  this  case, 
as  it  is  reported  in  6  Nev.  ^  Man.  AH 
the  costs  which  have  been  incurred  were 
equally  necessary  fbr  the  issue  on  which 
the  plaintiff  ultimately  succeeded,  as  those 
which  were  joined  before  the  trial.  Then 
as  to  deducting  t3ie  costs  of  the  defendant 
from  those  of  the  plaintiff,  the  rule  Hilary, 
2  Will.  4.  No.  74.  is  not  applicable,  because 
that  provides  for  cases  where  some  of  the 
tG 
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issues  are  found  for  one  side,  and  some 
for  the  other.  Here  they  have  all  been 
found  one  way ;  but  though  found  for  the 
defendant,  they  were  not  material  to  the 
merits  of  the  cause. 

Sir  W.  W.  Follett  and  Alexander^  in  sup- 
port of  the  rule. — The  defendant  having 
succeeded  upon  the  issues  joined  in  this 
cause,  is  entitled  to  recover  nis  costs.  If 
the  Judge  had  ordered  the  record  to  be 
amended,  he  might  have  directed  the  plain- 
tiff to  pay  the  costs,  but  he  could  not  have 
ordered  the  defendant  to  do  so.  He  did 
not,  however,  act  upon  that  section,  but 
referred  the  case  to  the  Court,  according 
to  section  24. 

[Patteson,  J. — The  Court  cannot  amend 
the  record.] 

So  it  has  been  decided,  and  therefore 
the  issues  joined  now  stand  for  the  defen- 
dant. The  object  of  the  legislature  has 
not  been  fully  worked  out,  for  no  provision 
has  been  made  for  the  costs.  The  defen- 
dant claims  his  costs  under  the  23  Hen.  8. 
c.  15,  for  the  verdict  has  been  found  for 
him. 

[Patteson,  J.— He  has  not  got  the  ver- 
dict. The  Court  did  not  set  aside  the 
verdict  which  had  been  found ;  but  the 
whole  record  was  taken  together.] 

The  finding,  as  it  now  stands,  cannot 
affect  the  other  issues  on  the  record,  and 
the  defendant  has  succeeded  on  the  issues 
which  have  been  joined.  In  the  cases  of 
amendment,  the  Court  make  the  plaintiff 
pay  the  costs  of  the  defendant  before  they 
allow  the  amendment  The  same  principle 
ought  to  apply.  Doe  v.  Wehherl})  is  an 
authority  for  the  defendant's  right  to  re- 
cover his  costs.  Supposing  there  had  been 
two  counts,  one  for  an  escape,  and  the  other 
for  the  neglect  to  arrest,  as  the  defendant 
would  have  succeeded  on  the  former,  he 
would  have  recovered  his  costs  thereon, 
la  he  to  be  in  a  worse  situation  now,  when 
the  plaintiff  has  altogether  failed  ?  Then 
the  plaintiff  is  not  entitled  to  the  costs. 
The  statute  of  Gloucester  gives  to  a  plain- 
tiff, who  recovers  damages,  the  costs  of 
his  suit.  Here  the  plaintiff  has  not  had  a 
suit  or  a  writ  on  which  he  has  recovered. 
In  the  ordinary  cases  of  amendment  there 


(1)  f  Ad.  ft  EL  448;  1.  c.  4  Law  J.  Rep.  (n.s.) 
K.B.71. 


IS  a  relation  to  the  writ,  but  that  is  not  the 
case  here.  Again,  to  enable  a  plaintiff  to 
recover  his  costs,  the  jury  must  find  the 
costs  in  their  verdict — Haynes  v.  Chne(Jt). 
They  did  not,  and  could  not,  do  so  in  this 
action  upon  the  special  finding;  and  the 
Court  cannot  give  judgment  for  them. 
Cur,  adv.  vuli. 

On  this  day — 

Lord  Dxnxaw,  C.J.  said — ^Xhe  plaintiff 
in  this  case  succeeded  in  his  new  cause  of 
action.  We  think  that  he  is  entitled  to 
the  general  costs  of  the  cause,  and  the  de- 
fendant to  the  costs  of  the  issues  on  which 
he  has  succeeded;  and  that  the  costs  of 
this  application  and  of  the  argument  should 
be  borne  by  them  mutually. 


1837.     7    watts  v.  fraser  and  an- 
9.   S 


OTHBR. 


June  9 
Libel — Evidence. 

A  defendant^  in  an  action  of  Ubel^  m  mt- 
tigation  of  damages  proposing  to  prove  a 
provocationt  by  the  publication  of  Ubels  by 
the  plaintiff  in  newspaper s^  produced  singk 
copies  from,  the  Stamp  Office j  and  the  (Mda^ 
vits  there  filed  of  the  proprietorsMp : — Jleldt 
that,  if  this  was  admissible  evidence  to  esta^ 
bUsh  that  theplainliffwas  thepubUsher  of  the 
particular  papers,  it  was  necessary  for  tke 
defendant  to  go  further,  and  prove  thai 
other  papers  were  published,  so  that  he  m$ghi 
have  seen  them,  and  been  thereby  provoke4; 
since  the  Court  could  not  presume,  that,  6e- 
cause  one  waspubUshed,  others  were. 

The  printing  of  a  newspaper  does  not  of 
itself  raise  an  tnferenee  of  pubUcation. 

This  was  an  action  against  the  d^fen-* 
dants,  who  were  the  publisher  and  printer 
of  Fraser*s  Magazine,  for  a  libel.  Tbe 
first  count  complained  of  a  libel,  in  Nq? 
yember  1834,  upon  the  pliuntiff,  m  t|ie 
editor  of  the  Literary  Souvenir,  which*  i( 
ivas  alleged,  had  injured  that  work.  Xhe 
second  was  for  a  libel,  in  June  1835,  qa 
the  plaintiff,  in  his  individual  character, 
accompanied  by  a  personal  caricature^. 

PUa — The  general  issue* 

(^)Tr«lT.  107. 
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Oh  tbe  trial,  before  Lord  Deninan»  C.J.', 
It  the  sittings  in  Middlesex  after  Michael- 
mas term,  1835,  in  order  to  reduce  the 
dsmages,  the  defendants  tendered  in  evi- 
dence certain  newspapers,  called  The  AU 
frtd.  The  Did  England,  and  The  United 
Servke  Gaaelte,  of  which  the  plaintiff  was 
alleged  to  have  been  either  the  editor  or 
joint  proprietor,  wherein  certain  articles 
had  appeared,  which  were  said  to  be  libels 
apon  tlie  defendants,  or  the  persons  who 
wrote  in  Fra$er*t  Magagme.  The  certified 
copies  of  these  newspapers,  with  the  affi- 
davit of  tbe  proprietorship  from  the  Stamp 
Office,  were  produced,  and  offered  in  evi- 
dence, to  prove  that  the  plaintiff  had  pub- 
lished those  papers  which  contained  the 
libellous  strictures  upon  the  defendants' 
msgasine.  His  Lordship,  however,  refused 
to  receive  them  for  this  purpose.  As  to 
the  Aifredj  a  witness  stated,  that  the  plain- 
tiff was  the  sole  proprietor  of  it,  and  had 
enqiloyed  him  to  print  it ;  but  he  was  not 
able  to  prove  the  poblicatton  of  any  pa- 

Eof  the  particular  date,  containmg  the 
1  alleged,  besides  the  one  which  had 
been  deposited  at  the  Stamp  Office.  It  was 
eoDtended,  that,  as  it  was  not  known  that 
any  others  were  published,  it  was  not  shewn 
that  the  libel  found  its  way  to  the  defen- 
dants to  as  to  operate  as  a  provocation. 
His  Lordship  was  of  this  opinion,  and  re- 
jected the  evidence  of  this  newspaper. 
The  jury  found  a  verdict  for  the  defen- 
danta,  on  the  first  count;  and  for  the 

tmtifl^  on  the  second,  with  150L  damages, 
the  ensuing  Hilary  term — 
Erie  obtained  a  rule  niei  for  a  new  trial, 
on  the   ground  of  the  rejection  of  this 
evidence. 

The  Attorney  General,  Sir  F.  PoUoek, 
and  Bttrstow,  now  shewed  cause. — ^This 
evidence  was  properly  rejected.  The  de* 
ieodants  retyon  the  38  Geo.  3.c.  78.8. 9(1), 

(1)  Which  eatctt.  <*  Thtt  all  watih  tffidaviu  and 
■flPrwaSioni  sbaJl  be  filed  sod  kept  in  soch  a  maoner 
ae  theeaid  ooauuencmen  shall  dir«et ;  tod  the  same, 
er  c^ies  thereof,  certified  to  be  true  copies,  as  there- 
isafter  ia  sMBtioaed,  ehtll  reepeoti?ely  ia  all  pro- 
cerdifs,  ctiil  and  criminal^  toaching  anj  newspa- 
per»  or  ocfaer  eodi  pepera  as  afiDresaid,  which  should 
ae  BwatioBed  in  aoj  each  affidarits  or  affirmatbnt, 
er  tooehlag  aay  puUieatioo,  matter,  or  thing  coq- 
tamed  ia  any  soch  newspaper,  or  other  paper,  bo 
rscemd  and  admitted  aa  oonoloiife  evideoce  of  the 
troth  of  all  eodi  matters  set  forth  in  such  affidarits 
I  as  are  thereby  required  (o  be  therein 


aiid  say,  that  the  evidence  was  rendered 
admissible  by  that  act.  It  does  not,  how- 
ever, apply  to  such  a  case  as  the  present. 
This  was  not  a  proceeding,  civil  or  crimi- 
nal, touching  the  newspapers  mentioned  in 
these  affidavits.  All  that  the  affidavit 
could  have  proved  was,  that  the  plaintiff 
was  a  proprietor  of  the  papers  at  Uie  time 
when  it  was  made ;  but  this  could  not 
prove  that  he  continued  to  be  the  proprie« 
tor  of  them,  or  that  he  published  the  par- 
ticular newspapers  complained  of.  If  the 
section  11(2)  be  referred  to,  it  will  be  seen, 
that  the  party  for  whom  thia  evidence  is  sup- 
plied is  the  plaintiff,  informant,  or  prosecu- 
tor, or  person  seeking  to  recover  the  penal- 
tiea  given  by  the  act.  The  defendants,  how- 
ever, do  not,  in  any  way,  fall  in  with  this 
description,  and  are  not  included  in  the  enu- 
meration of  the  partiea  for  whose  benefit 
the  provision  is  made.  The  legislature  do 
not  appear  to  have  considered  the  case  of 
a  defendant  requiring  to  give  evidence  of  a 
publication  of  a  newspaper  by  the  plaintiff. 
It  ia  right  to  observe,  also,  that  this  provi- 
aion  is  not  a  perpetual  privilege :  after  the 

set  forth  against  any  person  who  shall  have  signed 
and  ewora  or  afiirmed  such  aflMsTits  or  affirmatione ; 
and  ahoold  also  be  receired  and  admitted  in  like 
manner  as  suiBdent  eridenoe  of  the  truth  of  all  soch 
matters  against  all  and  every  person  who  ahiU  not 
have  signed,  or  sworn,  or  afllrroed  the  eame;  ^nt 
who  shall  be  therein  mentioned  to  be  a  proprietor, 
printer,  or  publiaher  of  soch  newspaper  or  other 
paper,  until  the  contrary  shall  be  satisfactorily 
prored." 

(S)  Which  enaets,  **  That  it  should  not  be  neeea- 
sary,  after  any  soch  affidavit  or  aflifmaticii,  or  a 
certified  copy  thereof,  should  have  been  produced  in 
eridence  as  aforesaid  aninst  the  persons  who  signed 
and  made  such  affidavit,  or  are  therein  named,  ac- 
cording to  this  act,  or  any  of  them,  and  after  a  newe- 
paper,  or  other  such  paper  as  aforesaid,  ahall  be  pro- 
duced in  evidence,  intituled  in  the  eame  maaner  aa 
the  newspaper,  or  other  paper  mentioned  in  such 
affidavit  or  copy,  is  intituled,  snd  whersm  the  name 
or  names  of  the  printer  and  pobKaber,  or  -~* 


and  publishers,  and  the  place  of  printing  shall  bo  tbe 
eame  as  the  aame  or  names  of  tne  printer  and  pvb* 
Usher,  or  printers  and  publishers,  and  the  place  of 
piintittg  mentioned  in  soch  affidavit  or  affirmation 
for  the  plaintiff,  informant,  or  proeecntor,  m  person 
eeeking  to  recover  aay  of  tbe  penalties  given  by  tUe 
act,  to  prove  that  the  newspaper  or  paper  to  which 
such  trial  relates  was  purchased  at  any  house,  shop, 
or  office,  belonging  to  or  occupied  by  Ae  defendant 
or  defendants,  or  any  of  them,  or  by  his  or  their' 
servants  or  workmen,  or  where  he  or  they,  hy  them*, 
selves  or  their  servants  or  workmen,  usually  carry 
on  the  business  of  printing  or  publishing  such  paper, 
or  where  the  same  is  usually  sold.'* 
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lapse  of  two  yeart»  the  publication  was  to 
be  proved  in  t}ie  usual  way. — (See  section 
17.;  If,  however,  it  be  contended,  that 
this  particular  paper,  lodged  at  the  Stamp 
Office,  must  be  taken  to  have  been  pub- 
lished by  the  plaintiff,  there  is  no  evidence  i 
and  the  Court  cannpt  presume  that  any 
others  were  published.  If  so,  the  defen<^ 
danta  do  not  shew  that  any  copy  of  these 
papers  came  to  them,  and  could  not,  there- 
fore, have  been  provoked  by  them  to  the 
composition  of  the  libels  complained  of. 

ErUf  in  support  of  the  rule. — The  Court 
will  infer,  th^t  several  newspapers  were 
printed,  and  not  one  only ;  and  that  they 
were  circulated;  and  if  so,  that  the  de-. 
iendants  most  probably  saw  a  copy — as  in 
the  c^e  of  the  hand-bills. 

[Lord  Dbmman,  C.J.  —  You  fefer  to 
Johruan  v.  Hudson  (3).] 

It  is  not  there  required  to  be  shewn, 
that  the  defendant  publishes  the  identical 
hand-bill  which  is  produced;  but  it  is 
presumed,  tha(,  if  he  has  distributed  or 
circulated  a  number  generally,  he  has  pub- 
lished the  one  which  is  produced,  ^ut  it 
is  necessary  to  prove,  that  the  plaintiff  was 
the  publisher  of  the  different  newspa* 
pers ;  and  it  is  submitted,  that  the  defen- 
dants are  entitled  to  avail  themselves  of 
the  SB  Geo.  8.  c.  78.  If  they  be  so,  they 
tendered  sufficient  evidence  of  the  pub- 
lication. It  is  clear  there  is  nothing  which, 
in  the  terms  of  the  act,  excludes  a  defen- 
dant; he  may  be  damnified  by  the  pub- 
lication as  much  as  a  plaintiff;  and  it  is 
equally  desirable  that  the  one  should  have 
the  means  of  proving  the  publication  with 
facility  as  the  other.  Now,  it  appears 
that  the  statute  imposes  upon  the  publisher 
the  duty  of  depositing  a  copy  of  each  im- 
pression at  the  Stamp  Office ;  and  if  a 
party  goes  there  and  nnds  a  copy,  corre- 
sponding in  name  and  date  with  that  qf 
which  be  complains,  be  may,  under  section 
17,  apply  to  the  commissioners  to  produce 
it  at  the  trial,  and  they  must  so  produce  it. 
Now,  that  section  is  general ;  and  there  is 
•othing  to  prevent  a  defendant  from  avail- 
ing himself  of  the  provision.  The  9th 
section  enacts,  that  the  affidavit  shall  be 
conclusive  evidence  of  the  publication,  in 
all  poroceedingsy  civil  and  criminal,  touch-* 

(3)  5  Lair  J.  R«p.  (n^.)  K.B.  95. 


ingany  newspaper.  It  is  argued,  thatihis 
is  restricted  to  the  cases  provided  for  by  th« 
11th,  namely,  where  the  plaintiff  or  prose- 
cutor seeks  toavail  himself  of  the  proof.  But 
The  /Cf>g  V.  White  Qk)  establishes,  that  the 
proof  is  complete  on  the  dth,  and  that  the 
1 1  th  is  not  requisite.  Then  the  statute  pro- 
vides, that  the  production  of  the  affidavit 
shall  he  sufficient  proof  of  the  publication 
by  the  party  who  makes  it,  not  merely  of  thfi 
paper  deposited,  but  of  all  those  which  arei 
circMlated.  If  the  enactment  is  not  to  have 
that  effect,  it  will  be  useless.  Indeed,  this, 
being  an  enactment  respecting  newspapeo* 
necessarily  implies  that  it  is  to  be  extended 
to  a  great  number  of  papers,  and  ^ot  to  be 
confine^  to  the  one  deposited, — though 
the  deposit  of  the  newspaper  at  the  Stamp 
Office  has  been  held,  of  itself^  to  be  a  pub^ 
lication,  even  in  criminal  cases — The  King 
V.  Afnphlei(JS),  But  it  appeared  in  evi- 
dence, that  the  plaintiff  had  employed  a 
person  to  print  one  of  these  newspapeca  i 
and  the  printing  of  a  newspaper  has  been 
held  to  be,  in  legal  construction,  a  publi- 
cation. For,  in  Baldwin  v.  Elphuutfme(6)^ 
where  the  plaintiff  alleged,  that  a  de^n*^ 
dant  printed  a  certain  libel  in  a  newspap^, 
the  declaration  was  held  good,  pn  a  motion^ 
in  arrest  of  judgment,  on  the  ground  tha^ 
there  was  no  aUegation  of  a  publication. 
From  the  evidence  of  the  printiug,  the 
Court  can  infer  a  publication  b^  the  pl^- 
tiff  of  the  different  copies  printed,  some 
one  of  which  might  have  found  its  way  to^ 
the  defendants  before  the  pufa|Ucat^>n  of 
their  libels. 

Cur.  adv*  vuU. 

Lord  Denman,  C.J.  now  delivered  the 
judgment  of  the  Court. — A  motion  was 
made  in  this  case  for  a  new  trial,  on  tbe 
ground  of  the  rejection  of  evidence  ;  an4 
we  have  taken  time  to  consider  the  points 
which  were  argued.  It  is  necessary  to 
look  at  the  nature  of  the  evidence  pro- 
posed to  be  given,  and  also  at  the  object 
with  which  it  was  offered.  It  was  to  shew, 
that  the  defendants  published  the  libels 
complained  of  m  this  action,  in  cense* 
quence  of  great  provocation  given  by  the 
plaintiff  to  the  defendants,  by  the  pubIica-> 


(4)  10  East,  98. 
C5)  4  Barn.  &  Cress. 
(6)  2  W.  Bl.  1038. 
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tion  of  (Hber  libels.  It  is  evidently  of  the 
essence  of  that  evidence,  that  it  should  be 
shewn  to  have  come  to  the  actual  know- 
ledge of  the  party  alleged  (o  have  been 
nofoked  before  the  libels  bad  been  pub- 
iiilied.  If  there  be  a  total  absence  of  that 
proof,  the  evidence  roust  be  wholly  un- 
avaflsble.  That  priteiple,  however,  can- 
sot  decide  iho  present  application ;  because* 
beiere  it  came  to  the  proof  of  that,  I  was 
of  opinion,  that  the  evidence  tendered  was 
Dot  adnaissible,  as  it  was  not  shewn  that 
fiae  was  any  other  newspaper,  besides  the 
see  produced,  which  could  have  found  its 
wiy  to  the  defendants.  The  Court  are  of 
•pinion,  that  I  wss  right  in  so  deciding  as 
to  the  two  newspapers.  But  as  to  the 
other,  it  has  been  argued,  that,  from  the 
pnating  of  the  newspaper,  which  is  a  thing 
aiesnt  to  be  published,  the  Court  can  infer 
that  several  were  sent  into  the  world. 
Bat  we  think,  that|  though  we  have  no 
doobt  npoii  the  poipt,  we  cannot  draw  that 
iaiSirence ;  and  that,  in  the  absence  of  all 
evidence  a^  to  the  fact,  we  could  not  direct 
s  jury  to  infer  that  duplicates  of  the  news- 
Pfv  produced  were  actually  published, 
9m  anthorUyt  namely*  BMnw  v.  Elpfun- 
tkme^  was  cited,  |n  which  the  Court  tpake 
several  intendments*  which  go  a  great  way. 
They  say,  indeed,  that  printing  in  a  news* 
piper  is  a  publication.  That  is  an  Inference 
wluch  we  cannot  draw;  and  we  cannot 
hold,  that,  as  |i  matter  of  law,  a  printing  of 
aaevspaper  is  necessarily  a  publication  of  it. 
That  is  not  an  authority  on  which  we  can 
yfely  rely ;  and  th^efore  this  rule  must  be 
Discharged  (J). 


r  DOB  d.  J.  B.  1 
1837.        \       LT,  CLBRK, 

Jime  10.  \     9THERS,  V 

V.      OTHEaS. 


DOB  d.  i,  B.  BDWAflDS,  H.  JBL- 

|U  TUCKER,  AMD 

t7.     aUNMINQ    AND 


Evidence — Proof  of  Executor's  Title — ■ 
Stmi^  on  Administration — Ejectment, 

Topro9e  ike  title  qfan  executor ,  it  is  not 
necessary  to  produce  the  probate,  or  to  ac* 
comU  for  its  absence,  but  the  production  of 

(7)  Tb«  tUtata  38  Geo.  3.  f.  7$.  bat  been  re- 
pealed bj  the  6  &  7  Will.  4.  c.?6«  which »  however, 
re-e«wts  most  of  the  proTUione  cootained  in  the 


the  original  mil,  with  the  act  qf  the  Cmrt 
decreeing  the  probate,  nill  be  si^ient. 

And  where  no  book  wcu  kept  by  the  Court, 
but  a  minute  of  the  granting  of  the  probate 
was  written  at  the  foot  of  the  will, — held,  that 
the  production  of  the  will  with  such  mintUe 
by  the  qfficer  of  the  court  was  sufficient  etu- 
denoe  of  the  executor's  title. 

Anexempli/lcationfrom  an  Ecelesiasticftt 
Court,  of  the  grant  of  an  administration  de 
bonis  non,  r/Bcited  the  grants  of  two  prior 
adn^nistrations : — Held,  t/tat  it  was  properly 
stamped  with  one  stamp  of  SL 

The  lands  sought  to  be  recovered  in  an  efect^ 
ment  were  described  as  situate  in  the  county 
of  S.,  but  no  parish  or  place  was  mentioned : 
— Held,  on  motion  in  arrest  <f  judgment, 
(Littlediale,  J.  dubitante,)  that  the'declara* 
iion  was  good. 

Ejectment  for  lands  in  Somersetshire. 

At  the  trial,  before  BoUand,  B.,  at  the 
Spring  Assises  for  that  county  in  1 836,  it 
appeared,  that  the  lessors  of  the  plaintiff 
claimed  the  property  in  question  from  one 
Thomas  Higgins,  who  devised  it  to  his  son 
for  life,  remainder  in  tail  to  his  daughters, 
His  son  mortgaged  the  property,  and  ere* 
ated  a  term  of  1000  years,  on  the  6th  No- 
vember 1794,  which  became  vested  in  one 
Grace  Gi^een,  who,  on  the  1 8th  of  February, 
1805,  made  her  will,  and  appointed  one 
John  Padfield  to  be  her  sole  executors  her 
will  was  proved  in  the  Archdeacon's  Court, 
at  Wells,  August  15,  1814.  On  the  15th 
of  January  1830,  John  Padfield  ipaide  his 
will,  and  appointed  J.  B.  Edwards,  and 
two  other  persons,  executors  of  hii^  willj 
which  was  proved  by  J.  B.  Edwards  alonoi 
in  the  same  court,  October  22nd,  1830. 
In  1815,  a  farther  charge  appeared  to  h«ve 
been  created,  and  a  deed  was  made,  by 
which  the  term  was  to  have  been  assigned 
by  Padfield  to  one  John  Tocker»  the 
mortgagee  under  tbe  new  charge;  but  that 
deed  was  not  executed  by  Padfield.  Johii 
Tucker  appeared  to  have  died  in  1826, 
and  administration  ctcm  testamento  annexo 
was  granted  to  his  widow,  Sarah  Tucker, 
J.  B.  Edwards  af  signed  the  term  to  her  on 
the  28th  of  February  1835;  and  on  the 
18th  of  June  following  she  made  her  will,^ 
which  was  proved  in  the  Prerogative  Qourt' 
of  Canterbury  by  Harry  Jelly,  her  exe- 
cutor.    On  the  6th  of  April  18^6,  ^dm? 
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nistration  de  bonis  non  of  the  said  John 
Tucker  was  granted  to  Robert  Tucker. 
Upon  the  trial,  however,  to  prove  that 
John  Padfield  was  the  executor  of  Grace 
Green,  and  that  J.  B.  Edwards  was  the 
executor  of  John  Padfield,  the  lesson  of 
the  plaintiff  produced  the  original  wills 
from  the  registry  of  the  Archdeaconry  of 
Wells.  Upon  the  former  will  was  indorsed 
these  words — "  Proved,  &6.,  5  th  of  August, 
1814,  before  the  worshipful  J.  Turner, 
clerk,  M.A.  Surrogate,  &c.,  by  the  oath 
of  John  Padfield,  the  sole  executor  above 
named  —  effects  under  2,000/.  sealed." 
There  was  a  similar  indorsement  on  the  wiU 
of  Padfield.  It  was  proved  by  a  clerk 
from  the  registry  office,  that  there  was  no 
other  aclt  of  court  or  record  of  the  granting 
of  probate  besides  this  note.  An  objection 
was  made,  that  this  was  not  proper  primary 
evidence  of  the  will ;  that  either  the  pro- 
bate ought  to  have  been  produced,  or 
shewn  to  have  been  lost.  The  learned 
Judge  overruled  the  objection,  but  reserv- 
ed the  point.  To  prove  the  demise  of 
Robert  Tucker,  an  exemplification  of  the 
administration  deboms  turn  of  John  Tucker, 
dated  March  dl,  18d6,  and  granted  by  the 
Prerogative  Court  of  Canterbury  to  R. 
Tucker,  was  produced,  stamped  with  a 
stamp  of  $L  It  recited  the  previous  grant 
of  the  administration  cum  testamento  annexo 
to  Shrah  Tucker ;  and  it  was  therefore  ob- 
jected, that  it  ought  to  have  had  another 
stamp.  But  this  objection  was  also  over- 
ruled; and  the  plaintiff  recovered  a  ver- 
dict upon  the  demises  of  Edwards,  Tucker, 
and  Jelly.  In  the  ensuing  Michaelmas 
term — 

Barstaw  obtained  a  rule  msi  to  enter  a 
nonsuit  on  these  two  objections ;  and  also 
to  arrest  the  judgment,  on  the  ground  that 
no  parish  was  mentioned  in  the  declaration 
in  which  the  lands  were  situate.  Against 
which  cause  was  shewn  on  a  former  day 
by- 

Erie  and  FU^kerberi.-^Vmty  ^ere  was 
sufficient  proof  of  the  wills  of  Green  and 
Padfield.  They  were  produced  with  the 
only  record,  which,  according  to  the  prac- 
tice of  the  Ecclesiastical  Court  of  Bath 
and  Wells  exists,  of  the  granting  of  pro- 
bate. Now,  a  will  may  l^  proved,  either 
by  the  production  of  the  probate  itself,  or 
the  act  of  court  by  which  the  probate  is 


decreed — Cox  v.  Allingham{l)t  CferUm  v.* 
Dyson  {2). 

[LiTTLBDALE,  J. — Thcrc  the  will  itself 
was  put  in.  as  secondary  evidence.] 

Secondly,  the  exemplification  was  pro* 
perly  stamped.  The  55  Geo.  8.  c  184, 
schedule,  pt,  ii.  requires,  that  an  Exeni{^- 
fication  under  the  seal  of  any  of  the  Eode- 
siastical  Courts  of  any  record  or  prooeedinff 
dierein,  should  bear  a  stamp  of  $L ;  taui 
that  stamp  was  imposed  upon  the  exemjdi- 
fication  produced.  It  is  said,  that  it  veeited 
two  previous  grants  of  administration,  and 
that  no  stamp  was  shewn  in  respect  thereof; 
but  still  it  is  nothing  more  than  an  ezras* 
plification  of  the  actual  record  of  the  last 
grant  of  administration. 

[Lord  Dsnmak,  C.J. — If  it  doee  not 
operate  as  a  proof  of  those  prior  adminis- 
trations, it  is  said  that  the.  case  it  not 
proved.] 

It  is  not  necessarv  to  prove  them  .*  it  is 
quite  sufficient  to  shew  that  John  Tucker 
had  the  term  vested  in  him,  and  that  Robert 
Tucker,  one  of  the  lessors  of  the  plaintiff, 
was  his  administrator  de  bonis  mm.  The  re* 
cord  proves  that  he  was,  and  states  in  what 
manner  he  became  so;  but  the  deduction  of 
his  title  was  not  material  to  the  plaint^« 
case.  Thirdly,  there  is  no  valid  objection 
to  the  declaration  at  this  stage  of  the  pro* 
ceedings.  The  premises  in  question  are 
stated  to  be  situate  in  the  county  of  So- 
merset ;  that  is  sufficient.  In  Coiiiagkam 
V.  King{S)  it  was  held,  on  a  writ  of  error, 
that  it  is  sufficient,  in  a  count  in  ejectment* 
to  state  the  county  in  which  the  lands 
are  situate,  without  naming  the  parish. 
See  also  QoodiUU  v.  WaUer{4).  When 
the  jury  came  de  viemetOt  it  was  necessary 
to  allege  a  vill  for  venue  ;  but  that  is  not 
required  now,  when  they  came  de  eorpore 
comiUUus—Warey.  BogdeU(5).  The  case 
of  Doe  V.  Bath  {6)  was  cited^  when  tlie 
rule  was  granted ;  but  there  no  description 
whatever  was  given-r-not  even  the  name  of 
the  county  was  mentioned. 

BoTstoHff  in  support  of  the  rule. — First, 
the  evidence  of  the  wills  of  Grace  Green 

(1)  Jao.  514. 

(S)  1  Brod.  &  Bing.  tl9. 

(3)  1  Barr.  6t5. 

(4)  4Taant.G7l. 

(5)  3  Man.  ^  Sel.  148. 

(6)  2  Nev.  &  M.  440. 
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and  John  Padfield  was  insufficient,  being 
offered  as  primary  evidence.  Cox  v.  jelling- 
ftow, however,  is  relied  on,  where  the  Master 
of  the  Rolls  (Sir  T.  Plumer)  held,  that  the  act 
book  of  the  Prerogative  Court,  containing 
the  entry  of  a  will  having  been  proved,  and 
of  probate  having  been  granted,  was  admis- 
sible evidence  of  the  title  of  the  executor, 
without  accounting  for  tlie  non- production 
of  the  probate.     But  that  decision  cannot 
be  supported.     The  well-established  rule 
is,  that  the  character  of  an  executor  is  to ' 
be  proved  by  the  probate,  though  there  is 
a  distinction  in  regard  to  the  character  of 
an  administrator,  because  he  derives  his 
authority  from  the  decree  of  the  Court  of 
the  Ordinary,     Wherever  title  is  claimed 
under  the  executor,  the  probate  is  the  pri- 
mary evidence  of  his  title.   All  the  ancient 
authorities  establish  this  proposition.     In 
tbe  two  cases    of  Elden   v.   Kiddall  (7), 
and  Datis  v.  Williams  (8),   evidence  was 
offered  of  administrations,  and  they  do  not 
apply  to  the  case  of  an  executor.     There- 
fore, the  question  turns  upon  the  propriety 
of  the  decision  in  Cox  v.  Ailing  ham.   The 
Master  of  the  Rolls  supports  his  judgment 
by  the  authority  of  1  PhiL  Evid,  p.  317, 
3rd  edit  (9),  where  it  is  expressed,  that  an 
original  will  cannot  be  read  in  evidence,  if 
produced  by  the  officer,  unless  it  bears  the 
ieal  of  the  court,  or  some  other  mark  of 
ttatheBticadoD.      For  that   position   The 
J^Mf  ?•  Barnei  (10)  10  cited ;  but  it  does 
Dot  warrant  the  inference,  that  a  will,  if 
wthenticated  by  the  seal  of  the  Court,  is 
evidence  equivalent  with  the  probate.  There 
indeed  the  probate  itself  was  produced. 
The  cases  of  Hoe   v.   Nathrop{\\\  and 
The  King  v,  Haynes  (12),  were  referred  to 
as  authorities  to  prove  that  an  examined 
copy  of  the  probate  might  be  given  in  evi- 
dence, without  producing  the  probate  itself. 
But  in  neither  case  does  it  appear,  that  the 
dicta  (for  they  are  nothing  more)  apply 
where  the  probate  is  in  existence.     Then 
Shepherd  v.  Shorthose  {!$)  proves,  that  if 
tbe  probate  be  lost,  an  exemplification  by 
the  Ecclesiastical  Court  may  be  produced^ 

(7)  8  £ut»  lar. 

(8)  13  £Mt,  25«. 

(9)  Page  598  of  5tb  edit. 

(10)  ,1  Surk.  N.P.C.  «45. 

(11)  1  Lord  lUym.  154. 
(IS)  Skin* 684. 

(13)  1  Sin,  41S. 


bat  does  not  go  farther*  Nod  v.  Wells 
(14),  Allen  v.  Dundas{l5),  mi  Kempton 
V.  Bayfield {\Q\  shew  that  the  probate  is 
the  true  evidence  of  the  title  of  the  exe- 
cutor, and  therefore  must  be  considered 
as  the  primary  evidence.  There  was 
no  ground  alleged  for  the  admission  of 
secondary  evidence  in  the  present  case; 
and  therefore  the  wills  were  not  proved. 
Secondly,  the  exemplification  was  not  duly 
stamped.  It,  in  effect,  operated  as  three 
administrations,  and  ought  therefore  to 
have  contained  a  stamp  applicable  to  each ; 
and  the  party  cannot,  by  putting  all  of 
them  on  one  piece  of  parchment,  evade 
the  pavment  of  the  several  stamps :  it  is 
not  a  judgment  of  the  Court,  but  a  copy 
of  the  several  acts  of  the  Court*  Thirdly, 
the  declaration  is  defective,  and  so  uncer- 
tain, from  the  want  of  the  description  of 
the  situation  of  the  land,  that  no  proper 
effect  can  be  given  to  the  judgment.  In 
Doe  V.  BiUht  all  the  previous  decisions 
were  cited,  and  it  affords  a  strong  autho- 
rity in  the  present  instance.  That  the 
name  of  the  parish  is  material,  appears 
from  Doe  d.  Marriott  v.  Edwards  (17), 
where  a  variance  from  the  description  was 
held  to  be  fatal ;  but  Parke,  J.  allowed  an 
amendment  to  be  made.  If  this  is  to  be 
considered  as  some  description,  it  is  clearly 
too  wide. 

Cur»  adv.  tuU. 

DOE  d.  BASSETTAND  WOOD  V,  MEW. 

This  was  an  ejectment  also,  tried  at  the 
Sprmg  Assizes,  in  1836,  for  Hampshire, 
before  Littledale,  J.,  when  .the  lessors  of 
the  plaintiff,  in  proof  of  their  title  to  a 
portion  of  the  lands  claimed  in  this  eject- 
ment, shewed,  that  there  was  an  outstand- 
ing term,  which  had  vested  in  one  William 
Rayner,  who  died  in  1823,  and  had  ap- 
pointed Wood,  one  of  the  lessors  of  the 
plaintiff,  to  be  his  executor :  his  will  was 
proved  in  the  Ecclesiastical  Court  of  the 
diocese  of  Bath  and  Wells,  but  the  probate 
was  not  produced.  Instead  thereof,  an 
officer  from  the  registry  of  the  diocese  was 
called,  who  brought  the  will  itself,  at  the 
foot  of  which  was  this  entry : — 

(14)  1  LeT.  235. 

(15)  3  Term  Rep.  125. 

(16)  Ce.  Temp.  Hirdw.  108. 

(17)  6  C.  &  P.  208;  •. c  1  Moo.  6c  Rob.  318. 
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"  19th  day  of  September,  IStS. 

"  Maria  Rayner,  William  Wood,  and  F. 
Wood— tbe  above-named  executors  were 
duly  i^worn  well  and  feitbfuUy  to  admi- 
nister the  goods,  chattels,  and  credits  of 
the  above-4iamed  William  Rayner,  the  tes* 
tator,  deceased.  They  further  made  oath, 
that  idl  the  goodsi  chattels,  and  credits  of 
the  said  testator,  at  the  time  of  his  death, 
did  not  amount  in  value  to  1,000/.  And 
they  lastly  made  oath,  that  the  contents  of 
the  paper  writing  hereimto  annexed,  and 
to  which  they  have  severally  subscribed 
their  names,  are  true.  Before  me,  G. 
Richards,  Surrogate. 

"  23rd  September,  1823,  probate  passed 
the  seal  to  Serle.— C.W." 

This  last  line  was  written  by  C.  Wool- 
rich,  the  deputy  registrar,  and  Serle  was 
a  proctor.  N6  book  was  kept,  nor  was 
there  any  other  entry  than  this,  of  the 
granting  of  the  probate.  It  was  objected, 
that  this-  was  not  admissible  in  evidence^ 
except  as  secondary  evidence,  and  that  the 
probate  itself  ou^t  to  have  been  pro- 
duced, or  its  absence  accounted  for :  but 
the  learned  Judge  overruled  the  objection, 
reserving  the  point;  and  the  lessors  of  the 
plaintiff  recovered  a  verdict.  In  the  fol- 
lowing term — 

Buit  obtained  a  rule  nm  to  enter  a  non- 
suit ;  against  which,  on  a  former  day-— 

Brie  shewed  cause,  and  relied  upon 
Elden  v.  Kiddallt  Dam$  v.  WiUianUf  and 
Cox  v«  AUingham;  contending,  that  the 
granting  of  the  probate  being  an  act  of  the 
Court,  an  examined  copy  of  those  records, 
or  the  records  themselves,  are  admusible 
to  prove  the  act  done  by  the  Court,  as  well 
as  the  probate  of  the  will. 

BvUt,  contr^,  urged  the  distinction  be- 
tween the  granting  of  the  probate  and  of 
the  letters  of  administration ;  and  argued, 
that  here,  there  being  no  probate  act  book, 
there  were  no  records  of  the  Court,  which 
ftct  distinguished  the  case  from  Coxy. 
AUingkam,  where  the  books  regularly 
kept  were  produced  from  Doctors'  Com- 
mons: htere  there  was  nothing  more  than 
a  memorandum  or  entry  of  the  derk. 

Cur.  ddv,  vuU, 

LoBD  Denman,  C.J.  now  delivered  the 
judgment  of  the  Court. — In  the  case  of 
Doe  d.  Bassett  v.  Mew  the  same  point  arose 
as  liad  been  decided  in  the  Court  of  Chan- 


cery in  a  case  of  Cox  v.  Allmghamy  which 
was  cited  in  the  argument,  wmdi  was  also 
decided  upon  several  earlier  authorities  in 
this  court.  We  think  that  this  authority 
ought  not  to  be  disturbed ;  and,  thet'efore, 
this  rule  must  be  discharged.  There  was 
another  point  in  Doe  v.  C7imnffi^f^~namelyi 
that  the  exemplification  was  not  pr6periy 
stamped.  It  was  stamped  with  a  31.  stamp 
only,  though  it  contained  two  other  admi^^ 
nistrations.  That,  however,  was  merely 
accidental,  and  it  was  only  matter  of 
recital,  and  we  do  not  think  that  the  ob^ 
jection  can  prevaiL  There  was  another 
point,  also,  whieh  was  taken  in  arrest  of 
judgment — namely,  the  omission  of  the 
parish  in  the  declaration;  We  are  of  opi- 
nion, however,  that  this  is  immaterial,  and 
the  rule  will  be  discharged. 

LiTTLBDALB,  J. — ^I  havc  gT^afr  dottbt  on 
the  last  point,  because  there  is  no  oppor- 
tunity of  demurring  to  the  declaration. 
RiUes  tUicfuirged. 


1837. 
June  12. 


[ 


'THE    KINO    V.   THB    POOK   LAW 
COMMISSIONEESOF  ENOLAND 

AND  WAtES.     (In  re  tmk 

WHlTE^IiAPfit.  UNION.) 

Nerv  Poor  Law — Umons — Power  of  Com* 
tnissioners. 

The  Poor  Law  Commissioners  mukr  4^5 
WUL  4.  c.  76.  s.  26,  have  power  to  wmie 
parishes  htmmg  hoal  acis  jor  the  gimerw* 
mettt  of  the  poor  y  wkh  other  parishes^  wkhotit 
the  eonseni  of  the  trustees  or  guardkms^  or 
ratO'-pa^s  rfsuch  parishes. 

[For  the  report  of  the  above  case,  nem 
6  Law  J.  Rep.  (n.s.)  M.Ct  p.  114.] 


1837.      7  TBB  KINO  tr.  THE  /0BTI0B8  OV 

Juno  Ift.  3  coaNWAXL. 

Poor — Appeal^  Notice  of— Time. 

Where  the  Sessions  were  hoiden  witkim 
twenty-'One  days  after  the  erder  of  remomeU 
had  been  sent  from  the  removing  parish^ — 
Held,  that  it  was  not  neeessary  to  serve  a 
notice  if  appeal  for  those  Semons. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.ll8.] 
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SMITH  V.  dixon; 


1157. 

Pleading — Duplicity — Pleas   amounting 
to  the  General  Issue, 

,  Tlupkmi^d€oUnmi,tkmithedrfendmt 
htrgmned  far  and  bought  ofihepUmU^a 
fMWltfy  of  irtet,  not  less  than  6,000  nor 
mm  timn  6,006,  io  be  well  taken  npbytke 
pkttntifat  the  Meyaliime  of  the  year^  cmd  to 
hs  demered  to  the  defemhmt  mthm  a  reason" 
shk  titne;  and  it  was  averred,  that  the 
fUmUtUfmeU  and  properkf  took  up  far  the 
defendant  6,000  trees^  bemg  not  l^s  than 
#c.,  4iiJ  effered  to  deUeer  them  to  the  de- 
fndant,  but  he  refused  to  accept  them. 
Second  plea,  that  the  plaintif  did  not  mil 
eedprooerly  take  up  for  or  f^er  to  deUoer 
to  the  defendant  6,000  trees,  being  ^o.  :— 
Held,  that  this  plea  was  bad  for  duplicity, 
kl  not  for  putting  in  issue  the  dekvery  of 
the  precise  number  of  6,000  trees. 

Third  plea,  that  it  was  the  duty  of  the 
flaktif,  according  to  the  usage  of  trade, 
end  according  to  the  contract,  to  have  ab* 
ttmed  from  taking  up  the  trees  until  he 
fseeived  notice  from  the  defendant  to  do  so. 
Fomth  plea,  tmt  the  trees  bargained  for 
9ere  trees  growing  m  a  certain  nursery 
groend,  and  that  the  trees  taken  up  by  the 
flmn^,  and  offered  by  fdm  to  be  delivered, 
9erenot  the  trees  growing  in  that  nursery 
gnmul,  nor  tke  trees  for  which  the  defen- 
ded hargaimed.  Both  pleas  held  to  be  bad, 
to  the  general  issue. 


The  dedarstion  stated  that 
tbe  defendant*  on  the  6th  of  August  1685, 
birgtined  for  and  bought  of  the  plaintiff 
t  hvge  quantity,  that  is  to  say,  not  4e8s 
thssk  5,000  nor  more  than  6,000  oak  trees, 
being  not  leaa  than  two  and  a  half  feet  nor 
more  than  three  feet  in  height,  at  &c., 
tnd  abo  10»000  oak  trees,  being  not  less 
thm  one  and  a  half  nor  more  than  two  feet 
m  height,  at  &c. ;  the  said  oak  trees  re- 
^peetirely  to  be  well  taken  up  by  the 
fhmtiff,  at  the  usual  and  proper  time  of 
te  year  for  taking  up  oak  trees,  and  within 
t  reasoBaUe  time  afterwards  to  be  deli- 
vered by  tbe  plaintiff,  to  the  defendant's 
order,  at  Bishop  Brig,  in  the  county  of 
Lincoln,  and  to  be  paid  for  by  the  defen- 


*  Tbit  csM  was  d%«dtd  in  Eatter  term. 
New  Saaits,  VI.— K.B. 


daift  to' the  plaintiff,  on  the  delivery  thereof 
as  aforesaid ;  and  in  consideration  thereof, 
and  that  the  plaintiff  then  promised  the 
defendant  to  take  up  the  said  oak  trees  as 
aforesaid,  and  to  deliver  the  same  to  the 
defendant  in  the  time  and  at  the  place 
aforesaid,  the  defendant  promised  the 
plaintiff  to  accept  the  said  oak  trees,  and 
pay  for  the  same  on  the  delivery  thereof. 
The  plaintiff  then  averred,  that  afterwards, 
on  the  10th  of  iPebruary  1885,  he  well  and 
properly  took  up  for  the  defendant  6,000  oak 
trees,  being  not  less  than  &c.,  and  10,000 
oak  trees,  being  not  less  than  &c.,  of  the 
value  of  80/.,  which  said  10th  of  February 
was  the  usual  and  proper  time  of  the  year 
for  taking  up  oak  trees  as  aforesaid ;  and 
although,  within  a  reasonable  time,  the 
plaintiff  offered  to  deliver  the  said  oak 
trees  to  the  defendant,  the  latter  refused 
to  accept  the  said  trees,  or  any  part 
thereof. 

Pleas — first,  non  assumpsit;  second,  that 
the  plaintiff  did  not  well  and  properly 
take  up  for,  or  tender  or  offer  to  deliver  to 
the  defendant,  or  his  order,  at  Bishop  Brig, 
6,000  oak  trees,  being  not  less  than,  8rc., 
and  10,000  oak  trees,  being  &c.,  modo  et 
fbrmd,  concluding  to  the  country;  third, 
that  it  was  the  duty  of  the  plaintiff,  accord- 
ing to  the  usage  and  custom  of  trade,  and 
according  to  and  in  compliance  with  the 
terms  of  the  supposed  contract  of  bargain 
and  sale,  in  the  declaration  mentioned,  to 
have  abstained  from  taking  up,  or  offering 
to  deliver  to  the  defendant  the  oak  trees,  or 
any  of  them,  until  the  defendant  should  have 
given  him  an  express  order  so  to  do,  or  until 
a  reasonable  time  for  his  giving  such  ex- 
press order  should  have  elapsed.  Aver- 
ment, that  the  defendant  had  not  given 
any  such  order,  nor  had  a  reasonable  time 
elapsed,  whereby  the  trees  would  have 
been  of  little  or  no  value  to  the  defendant 
if  he  had  accepted  them.  Verification. 
Fourth,  that  the  oak  trees,  which  the  de- 
fondant  bargained  for  and  bought  of  the 
plaintiff,  were  oak  trees  then  being  and 
growing  in  a  certain  nursery  ground  of  the 
plaintiff,  Src. ;  and  that  the  oak  trees,  which 
the  plaintiff  so  took  up  and  offered  to  de- 
liver in  the  manner  in  the  declaration  men- 
tioned, were  not  the  same  trees  which  the 
defendant  had  bargained  for  and  bought, 
nor  were  they  the  trees  which,  at  the  time 
2H 
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of  the*  baigtin  and  «ato|  were  giowipg  lA 
the  said  nursery  ground  of  the  plaintiff  at 
&e.  Verification.  To  the  three  last  pleas 
the  plaintiff  demurred  specially,  and  as- 
signed numerous  causes  of  demurrer ;  and 
the  defendant  joined  in  demurrer. 

ArchboUtt  in  last  term,  argued  in  sup- 
port of  the  demurrer. — First,  the  second 
plea  is  bad  for  duplicity.  The  defendant 
haa  traversed  the  well  and  properly  tak- 
ing Hp  of  the  trees,  and  also  the  ofiering 
to  deliver  them  to  the  defendant.  Those 
are  two  distinct  facts,  which  the  plainr 
tiff  alleged,  and  only  one  of  them  could 
have  been  traversed  in  a  single  plea.  It 
is  like  the  instance  given  in  the  Doctrina 
Flacil.  135,  from  Dyer,  242,  a,  where  the 
defendant  pleaded  Nul  tiel  arbitrament  fait 
om  deUver  a  Uu,  and  the  plea  was  held  to  be 
double.  Agaip,  the  defendant  has  made  the 
properUf  taking  up  of  the  trees  a  material 
allegation,  which  he  had  no  right  to  do, 
because  the  contract  was  only  for  the  tak- 
ing up  and  delivering  of  the  trees — Hume 
V.  LiverMidg€(l),  A  third  objection  to  that 
plea  is,  that  the  defendant,  by  his  traverse, 
has  made  the  number  of  6,00(X  trees  mate- 
rial, which  he  had  no  right  to  do.  If  the 
plaintiff  delivered  less  than  that  number, 
he  would  fail  on  this  issue,  whereas,  it  is 
dear  he  ought  to  recover  pro  tanto*  The 
third  plea  is  bad,  as  amounting  to  the 
general  issue.  The  defendant  sets  up  a 
contract  different  from  that  which  the 
plaintiff  has  declared  on,  and  alleges  that 
there  was  a  certain  custom  or  usage  of 
trade,  not  stating  what  trade,  which  altera 
the  effect  of  the  contract.  If  he  is  entitled 
to  set  up  that  usage,  he  will  defeat  the 
plaintiff  on  the  plea  of  noa  assumpsit. 
Greaves  v.  AshUn  (2)  shews  thi^  thia  usage 
of  trade  cannot  be  given  in  evidence  to 
contradict  the  contract.  The  fourth  plea 
evidently  amounts  to  the  general  issue. 

The  Court  offered  to  allow  both  parties 
to  amend,  and  the  case  stood  over  lor  a 
few  days,  but,  as  the  amendment  could  not 
be  effected, — 

WigJUman  argued  in  support  of  the 
pleas.— First,  as  to  the  duplicity.  The 
whole  is  but  one  allegation  in  effect.  The 
taking  up  is  necessary  for  the  delivery, 

(t)  1  Cr.  at  M.  33«;  t.  c.  t  Law  J.  Rep.  (n.s.) 
Exoh.  104.  r   K       I 

{ty  3  Campb.  496. 


and  the  delivery  is  involved  in  the  taUng 
up.  Webb  V.  neatherhy{S)  is^  aaalogouA* 
There  the  defendant  pleaded  a  payment  in 
satisfaction ;  and  the  plaintiff  in  his  replica- 
tion, denied  the  payment  and  receipt  of  the 
money  in  satisfiictioii;  and  tiie  Court  held, 
that  the  replication  was  not  double.  Then* 
secondly,  the  plaintiff  has  mode  the  oumbev 
of  6^000  trees  moterial,  by  bis  expreao 
avennent  of  having  d^veved  them.  Ho 
has  tendered  a  precise  issney  and  has  no 
right  to  complain  that  the  defendant  baa 
followed  it.  Here  the  plaintiff  might  have 
stated,  that  he  had  delivered  a  certain  BttUK 
ber ,  not  less  than  5,00a  nor  more  than  6^000, 
via.  6,000 ;  and  though  the  omission  of  a 
niz*  will  not  render  a  nomber  material  if  it 
really  be  not  so,  yet  here  the  munber  io 
material,  because  the  plaintiff  does  not 
otherwise  bring  himself  witbitt  the  terms 
of  the  contract.  See  Stftnondf  v.  Kna»{4% 
Arnfield  v.  BaU{5\  Criijnm  v.  Wil^tuumi. 
(6),  2  WfM.  Sound.  291,  c.  The  third  j^ea 
cannot  be  supported ;  but  the  fourth  is 
good.  This  ia  not  an  actioa  for  gooda 
sold  and  d^vered,  but  for  not  accepting 
certain  treea.  The  defendant  saysi  yott 
did  not  tender  the  trees  whieh  I  bwrgatned 
for.  He  admits  the  contract,  but  douea 
the  performance. 

The  ConaT  were  clearly  of  opittion»  that 
this  was  a  bad  plea,  as  amounting  to  the 
general  issue,  being  in  effect  a  plea  of  a 
variance  between  the  eontract  set  oat, 
which  was  for  the  delivery  of  treea  gene- 
rally, and  that  which  the  defendant  alleged, 
namely,  for  ^e  delivery  of  tfeoa  o«t  of  a 
parttoukr  nursery  ground. 

Archbold  replied*^ — ^and  the  Coort  t<oolc 
time  to  consider  the  objeotiona  to  the  ae^ 
cond  plea,  and  now  the  judgment  was  de* 
livered  by— 

LoRii  DfiNifAN,  C.J.  who,  after  atatiog 
the  pleadings,  observed,  that  there  wece 
two  principal  oli^ections  to  the  plea.  Firstt. 
that  the  defendant  bad  improperly  tr»- 
versed  the  precise  number  of  trees  wlacii 
were  taken  up  ;  and,  secondy  that  ^tte  plea. 
was  double*  On  the  first  ground,  we  tibtnk 
the  plea  is  good;  the  pkintiff  has 

(3)  1  Bing;  N.C.  502. 

(4)  S  Term  Rep.  68. 

(5)  S  Mau.  &  Selw.  173. 

(6)  STaonUlU. 
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Ike  number  ■Mrterial,  'by  not  sverring  ti«t 
the  mnnber  was  witfarm  the  contrMt.  It  is 
only  by  taking  that  number  to  be  Material 
tkat  the  dedaratioa  can  be  mpported,  for 
without  it  we  cannot  <ee  any  avement  of 
theperformance  of  the  condition  precedent, 
to  take  np  the  trees  within  the  prescribed 
limits  (7).  Bnt  on  die  other  ground  the 
plea  is  bad,  and  we  ikdnk  it  is  double. 
The  well  and  properly  taking  up  of  the 
anees  depended  en  the  time  and  manner  in 
idiidi  it  wtas  done,  and  is  not  necessarily 
eonneoted  wkfa  the  subsequent  ofler  to 
d^sror.  If  the  plaintiff  fiuied  to  prove  the 
well  and  properly  taking  up  of  the  trees, 
the  defendant  would  be  entttltd  to  a  ver- 
dict, though  there  had  l>een  an  offer  to 
deliver.  On  the  other  hand,  if  he  fall  to 
prove  an  offer  to  deliver,  the  same  conse- 
quences will  follow,  though  he  establish 
tfiat  the  trees  were  well  and  properly  taken 
up.  Formerly,  the  plea  of  non  assumpsit 
would  have  put  in  issue  both  facts,  but 
BOW  all  the  facts  most  be  specially  pleaded. 
There  mnat,  therefore, ' 


Judgment  Jin-  the  plaintiff. 


12.  / 


THB  KINO  V,  HEWITT. 


1837 
Joae 

WrU  de  contumace  defective,  when 
qmshed, 

Whert  a  writ  de  contumace  capiendo 
had  himJH&d  m  the  court,  and  deUvertd  to 
ike  ikeriff,  and  ike  defmdam  mu  arreited 
onit^tke  Cimrt  quoihed  H,fora  diefeti  tM  t^^ 
•MIm  wmpeilmg  lAt  defendemt  U  sue  out 
a  hdbam  cotfros. 

In  Trinity  term,  a  writ  de  ccmHmaee 
etjmndo,  directed  to  the  riieriff  of  Notting- 
huDshhre,  eommanding  him  to  take  one  J  • 
Hewitt,  was  quasihed,  because  he  was  de- 
seribed  aa  **  J.  H,  now  or  heivtofore  of 
Crofton  Hall,  in  the  parish  of  Orpington, 
hi  the  oonnty  of  Kent."  The  writ  had 
btaft  filed  in  the  Court  of  King's  Bench, 
mA  delivered  to  the  sheriff. 

Sit  W.  W.  I^fikttt  who  shewed  cause, 
•dmitted,  that  after  the  decision  of  The 

(7)  Sm  M»rks  v.  Lahee,  S  Biog.  N.C.  408 ;  i.  c. 
6  Uw  J.  Rep.  <ffA)  C.P.  69. 


^ng  v.  Aidfcelt#<l),  the  writ  could  not  be 
supported,  but  contended,  that  the  Couil 
would  not  now  quash  the  writ,  though  that 
might  have  been  done  before  it  had  been 
delivered  to  the  sheriff;  the  proper  course 
was  to  sue  out  a  hah,  corpus,  and  the  Court, 
on  the  return,  might  discharge  the  party, 
as  in  The  King  v.  Bugger  {H). 

Sir  F.  PoUeck  and  /.  fV.  Smith  argued 
that  the  Court  would  not  drive  the  party 
to  that  expensive  and  dilatory  process, 
when  it  appeared  dearly  that  tiie  vnrit  was 
bad.    And— 

The  Couax  were  of  that  <^nion,  and — 

The  writ  ntu  quashed. 


1837 
June 


12.  i 


THE  KIKO  e.  t6e  trustees  OP 
THE  tflLDEMHALL  SAVINGS 
BANK. 

Mandamus — Savings  Banks — Reference 
to  Arbitration, 

Where  the  clerk  to  a  eatings  btrnk  «m- 
beksded  money  of  the  bemk,  and  a  depositor 
feas  thereby  prevented  from  droning  out  his 
deposit,  the  Court  granted  a  mandamus  to 
the  trustees  and  managers  to  appoint  an 
arhiirator  to  settle  the  dispuie  as  to  his  right 
to  recover  against  them  under  the  9  Oeo,  4. 
c.  9ft^  r.  45. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (w.s.)  M.C.  p.  136.] 


issr.    \ 

June  Id.  j 


BMEESOR   e.    SALTKAESH    AND 
OTHERS. 


Sewers — Assessment, 

A  sewer^rate  assessed  on  a  township  ge- 
neraUy  is  bad. 

Replevin  for  distraining  the  plaintiff's 
goods  in  his  dwellmg-house,  in  the  parish 
of  Blvington,  Yorkshire* 

The  defendants  avowed  and  made  cog- 
nisance under  the  authority  of  a  commis- 
rion  of  sewers;  and  at  the  trial,  before 
Parke,  B.,  s^  the  York  Spring  Assises, 
1885,  a  verdict  was  found  for  the  plaintiff, 

(1)  6  Uw  J.  Rep.  (N.S.)  K.B.  17f. 
(S)  5B.&AM.791. 
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damages  8/,,  subject  to'  the  opinion  of  the 
Court  upon  a 

CASE. 

The  plaintiff,  at  the  time  of  the  distress, 
was  constable  of  the  township  of  Elving- 
ton;  and  was  then,  and  had  been  for  14 
years  previously,  an  occupier  of  about  44 
acres  of  land  in  that  township.  The  defen-  * 
dants  were  the  commissioners  of  sewers 
appointed  by  a  commission  dated  July  I  ft, 
1833,  for  Howdenshire^  and  the  west  parts 
of  the  East  Riding  of  Yorkshire,  within 
which  parts  the  township  of  Elvington  is 
locally  situated.  The  commission,  which 
was  pursuant  to  the  ftS  Hen,  8,  c.  5,  was 
set  out  in  the  case.  On  the  14th  of  De- 
cember 1833,  the  commissioners  held  a 
court  of  sewers,  and  made  a  rate  and  as* 
sessment  for  the  raising  of  a  fund  to  pay 
off  and  discharge  the  charges  and  expenses 
remaining  unpaid,  attendant  upon  or  in- 
curred in  the  execution  of  the  commission 
of  sewers,  dated  ^th  August  1828,  and 
also  the  charges  and  expenses  of  the  soli- 
citation and  suing  out  of  the  commission, 
dated  12th  July  last,  also  Unpaid,  and  such 
subsequent  charges  and  expenses  as  ^lall 
attend  and  be  incident  to  the  execution  or 
in  respect  of  the  same  commission ;  and  it 
was  ordered,  that  the  constables  and  con- 
stable of  the  several  townships  in  the  as- 
sessment thereunder  written  particularly 
mentioned,  should,  on  or  before  the  1st  of 
March  next,  pay  the  several  and  respective 
sums  of  money  in  such  assessment  parti- 
cularly rated}  assessed,  or  imposed  upon 
each  and  every  of  the  said  townships  for 
the  purposes  aforesaid. 

Then  a  long  list  of  townships  was  set 
out,  with  the  sums  assessed,  and, :  among 
the  rest,  Elvington,  41.  On  the  26th  of 
April  1834,  th6  commissioners  of  sewers 
ordered  the  plaintiff,  described  as  the 
township  constable  of  the  township  of  El- 
vington, to  appear  and  shew  cause  why  he 
had  not  paid  the  rate.  The  plaintiff  ap- 
peared personally  to  shew  cause,  and  re- 
fused ^o  pay  the  rate,  whereupon  his  goods 
and  chattels  were  distrained,  by  virtue  of 
a  warrant  from  the  defendants. 

The  earliest  commission  of  sewers  for 
the  district  in  question,  which  is  preserved 
amongst  the  proceedings  of  the  court,  was 
in  the  eighth  year  of  the  reign  of  Queen 
Anne;   and  similar  commissions  (in  the 


whole  amonnting  to  finirteen,)  aippear  to 
have  been  granted  from  time  to  time,  till 
the  commission  by  which  the  present  de* 
fendants  were  appointed  commissioners. 
It  also  appears  by  the  books  of  the  com- 
missioners, that  from  1725  to  the  present 
time  rates  or  assessments  have  been 
made  by  the  commissioners  acting  under 
the  said  commission  upon  the  same  tofwD- 
ships;  and  in  the  same  relative  propor- 
tions as  the  assessment  of  the  14th  De* 
cember  1 823,  but  for  different  amount.  It 
furtlier  appears,  by  the  sane  books,  that 
the  following  payments  of  rates  have  been 
made  by  or  for  the  township  of  Elvington 
— that  is  to  say,  ^     ,      . 

In  1725,  Elvington  ..    «.   1  0  0 

1728,  Elvington  ....   1  0  0 

1748,  Elvington  ....   1  0  0 

1759,  Elvington  ....   1  6  0 

1828,  Elvington  ....  2  0  0 

1831,  Elvington  ....  4  0  0 

.  And  that  the  two  last  of  those  payment* 
were  made  after  orders  of  Court  for  the 
payment  thereof  made,  and  under  threat  of 
a  distress  upon  the  constable.  It  also  ap- 
pears from  the  books  and  proceedings  of 
the  commissioners,  that  an  order  was  made 
on  the  22nd  of  August  1778,  requiring 
the  attendance  of  several  inhabitants  of 
Elvington  and  other  places  at  the  next 
court  of  sewers,  to  shew  cause  why  their 
assessments  had  not  been  paid ;  and  that, 
by  an  order  of  the  Court,  dated  the  24th  of 
October,  in  the  same  3Fear,  a  warrant  of 
distress  for  levying  a  rate  was  isaued 
against  the  inhabitants  of  Elvington. 

From  1 725,  to  the  commencement  of  the 
present  action,  no  instance,  with  the  above 
exception,  has  been  produced  or  proved, 
wherein  disobedienee  to  anordei^  made 
upon  the  coi^table,  for  the  rate  laid  by 
the  commissioners  upon  the  entire  town- 
ship, has  been  followed  by  a  warrant  of 
distress  upon  his  goods  and  chattels ;  but 
no  entry  or  accouQt  of  the  receipts  of  the 
rates,  from  1778  until  the  appointment  of 
the  present  clerk  in  1831,  has  been  kept ; 
and  no  instance  has  been  produced  or  given 
of  disobedience  by  a  constable  to  any  order 
of  the  commissioners  for  the  payment  of  a 
rato  until  the  occasion  of  the  present  dis- 
tress. 

The  case  then  set  out  a  number  of  other 
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faetfl,  which  did  not  bear  upon' the  general 
question  ultimately  raised  and  decided  by 
the  Court.     On  a  former  day  in  term — 

Alexander  argued  for  the  plaintiff,  and 
urged,  that  the  rate  was  bi^,  being  on  the 
township  generally.  Caltis  on  Sewers,  p. 
]2i,  considers  this  question,  and  ultimately 
giyes  it  as  his  opinion,  indeed,  that  a  town- 
ship may  be  assessed  and  rated.  But  there 
is  no  judicial  decision  to  that  effect;  and, 
however  great  his  authority  may  be,  it  is 
not  infallible.  The  2S  Hen.  8.  c.  5.  s.  9. 
creates  the  powers  which  the  commis- 
sionen  enjoy,  and  gives  them  power  to 
assess  and  rate  persons  after  the  quantity 
of  their  lands,  by  the  number  of  acres,  ac- 
cording to  each  person's  portion.  That 
does  not  authorize  the  imposing  a  rate  on 
a  township  or  district.  Then  Uiere  are 
various  cases  upon  this  point  where  it  has 
been  considered.  In  the  case  of  The  hU 
rf  EUf{l)  it  is  said,  by  Coke,  «to  have 
been  clearly  resolved,  that  the  tax  g«ie- 
rally  of  a  several  sum  in  gross  upon  a  town 
is  not  warranted  by  the  commission,  but  it 
ought  to  haye  been  particular  upon  every 
owner  or  possessor  of  lands.**  And  in 
Hetkf  V.  Sir  /.  Bdi^  (2)  it  was  held,  that 
the  commissioners  of  sewers  cannot  tax  a 
whde  township.  So  also  in  The  Custodes 
▼.  the  Inhabikmts  of  OuhoeU  (8),  it  was  laid 
down,  that  a  rate  on  a  town  is  not  good, 
unless  there  be  a  custom  to  support  it — 
aee  also  RoU.  Ahr.  •Sewerr,'  fin.  Abr. 
*  Sewers,'  B.  Again,  in  Bow  v.  Smith  (4), 
cited  also  in  Fin.  Ahr.  'Sewers,'  the  Chan- 
cellor determined,  that  the  assessment  by 
the  commttsiohers  should  be  on  the  parti- 
cular kmds.  Calk$i  in  his  Appendix,  p. 
952i  95S,  gives  forms  of  the  assessment, 
and  of  the  order  to  pay,  and  in  both  the 
rate  is  made  upon  the  particular  individual; 
In  fVMUeyy.  Fawsett{5)  it  was  held  by 
Bacon,  J.,  that  a  distress  upon  one  acre  of 
land  for  all  the  tax  veas  bad.  The  ^  &  4 
WflL  4.  c.  9/St.  does  not  affect  this  question; 
Then,  if  the  plaintiff  wais  not  liable  for  the 
township  rate,  he  iis  not  individually  liable, 
I'^Qse  his  lands  were  on  an  ascent. 

(This  point,  as  well  as  others,  which 

(i)  10  C^  lUp.  141. 

(«)  do.  J«j.  336. 

(3)  8|ylet.  179— 191. 

(♦)  9  Mod.  94;  f.c.  «  Eq.  Abr.  206. 

WStjlet,  l«. 


were  argued  upon  the  particular  facts  of 
the  case,  was  not  considered  by  the  Court 
in  their  judgment,  and  therefore  the  argu- 
ment is  omitted.) 

Cresswellf  contr^. — If  this  be  an  im- 
proper mode  of  rating,  it  has  continued  for 
a  great  number  of  years  undisputed.  In 
■truth,  however,  it  is  not  a  bad  assessment : 
Callis  decides  in  favour  of  this  rate,  afler 
examining  all  the  authorities.  He  cites 
a  case  (Sir  P.  Conisby*s  case)  where  a 
rate  was  laid  on  a  town,  and  held  to  be 
good ;  and  this  was  a  decision  by  Lord 
Coke  prior  to  the  case  reported  by  him  in 
10  Report.  In  Com.  Dig.  *  Sewer,'  £,  2, 
under  the  head  '*  How  Assessed,"  it  is  laid 
.down,  *'  So  also  the  assessment  may  be 
charged  in  general  upon  such  a  town,  who 
may  afterwards  apportion  it  among  them- 
selves," and  Callis  is  quoted.  In  Moor^ 
825,  the  decree  of  the  Privy  Council  is  set 
forth,  which  dedhres,  that  such  a  rate  may 
be  made  upon  a  town.  It  is  stated  also  in 
CaHiSf  p.  2 18,  that  if  a  township  be  assess- 
ed by  a  law  of  sewers,  and  the  goods  of 
one  of  tbe  inhabitants  be  taken  for  the 
cess,  he  may  have  process  to  compel  the 
others  to  contribute;  so  that  there  is  a 
remedy  for  the  individual  who  may  be 
called  upon  to  pay  the  rate.  The  case  cited 
from  Cro.  Jac.  is  that  of  a  fine  laid  by  the 
commissioners,  which  is  clearly  distin- 
guishable from  the  present  case,  where  the 
rate  is  laid  to  pay  the  general  expenses  of 
the  commission,  and  not  for  any  particular 
works  which  produce  only  a  partial  benefit. 
This  is,  indeed,  more  in  the  nature  of  an 
acre-rate,  decided  to  be  good  in  The  case 
of  the  level  of  Hull  {6),  Which  also  deter- 
mined that  the  rate  might  be  made  retro- 
spectively. It  was  there  held,  that  a  rate 
of  9ff.  per  acre  on  1,312  acres  was  valid, 
though  it  was  objected  that  the  occupiers 
ought  to  be  rated  by  name.  And  there  is 
no  want  of  analogy  to  support  the  rate 
upon  the  township.  Callis  cites  from  the 
Doctor  and  Student,  fbl.  74,  an  instance  in 
which  a  whole  township  was  amerced ;  and 
he  mentions  several  others  where  assess- 
ments are  made  upon  townships  generally. 
If,  then,  the  general  rate  be  valid,  the 
warrant  of  distress  upon  the  plaintiff's 
goods  is  also  legal. 

(6)  fStra.  Il«7. 
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Alexander  replied,  and  cited  The  Cbnt- 
MtMumeri  of  Sewers  v.  Nemhwy  (7),  where 
it  was  said  that  an  acre- tax  was  not  good. 
Cur,  adn,  vtdi. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Lord  DimbcaN)  C.J« — ^Tfae  question,  in 
this  case,  is,  whether  a  rate  or  assessment 
can  be  made  by  the  commissioners  of 
sewers  upon  a  whole  township.  The  com«- 
mission  of  sewers  requires  the  commission- 
ers of  sewers  to  inqum,  by  the  oaths  of 
honest  and  lawful  men  of  the  shire  or  place 
where  such  defaults  or  annoyances  be, 
through  whose  defitidt  the  same  have  hap^ 
pened,  who  ^olds  any  lands,  tenements, 
common,  &c.,  or  nay  have  hurt,  &c.,  by 
the  said  walls,  ditches,  sewers,  i&c.,  and  all 
those  to  tax«  assess,  charge,  &c.,  afler  the 
quantity  of  their  lands,  tenements,  rents, 
by  the  munber  of  acres,  &c.,  afber  the  rate 
of  every  man's  portion,  profit,  &c.,  by  such 
ways  and  means,  fire,  as  shall  seem  most 
Convenient  for  redress  of  the  premises,  dtCk 
Such  being  Ifae  effect  of  die  commission  m 
the  case  of  The  leie  of  Eiy^  h  is  stated 
to  be  "  clearly  res(dv«d,  tlnrt  a  tax  of  m 
several  sum  in  gross  upon  a  township,  is 
tot  warranted  by  the  commisstoa  of  sew- 
ers ;  but  it  ought  to  be  particular,  accord- 
ing to  the  express  words,  vpon  every 
owner  or  possessor  of  lands  and  tenements 
Severally."  That,  indeed,  was  the  case  of 
a  new  river;  but,  still  the  resolution  q£ 
Lord  Coke,  and  the  two  Judges,  to  whom 
the  decree  of  the  commission  of  sewers 
was  referred,  must  be  considered  as  autho- 
rity. In  Moor^  824,  at  die  meetitig  of  a 
board  of  the  Privy  Council,  a  full  report, 
upon  the  authority  of  the  commissioners 
of  sewersf  was  made  by  Chief  Justice  Pop* 
ham :  "  that  they  cannot  lay  a  tax  or  rate 
apoa  any  hundreds  or  towns,  or  the  inha** 
bitants  thereof;  but,  upon  the  first  pre- 
sentment, to  charge  every  man  in  parttcu* 
lar,  according  to  the  quantity  of  his  land." 
The  same  ttsolution  was  laid  down  in 
H^Uff  V.  Sir  Jokm  Bmfer. — See  also  dM 
CMit  in  Styki,  ldd«  Several  other  cases 
will  be  found  in  Fin.  Abr.  tit.  *  Sewers,' 
and  Com.  Dig.  same  title;  and  reference 
is  made  to  several  cases  in  Fraser's  edition 

(7)  3  Ktb.  Btr. 


;of  Cohere  J2q».,  in  ihe  «ase  of  I%e  leie  of 
Ely.  Cnllh,  in  p.  121,  >asid  Allowing 
pages,  says,  that  ^'a  rate  or  assessment 
may  be  made  upon  a  township  generally, 
and  the  persons  liable  may  af&rwards  a)»- 
portiott  it  amongst  themsselves  ;"  though  he 
also  aays,  in  another  place,  that  ^  the  eom- 
mtssioners  may  assess  particular  iodivi- 
duak;"  and  he  cites  a  number  of  instances 
to  prove  it.  The  cases  he  dtes  are  eases 
of  assessment  upon  towns,  or  amerciaments 
upon  towns  or  other  districts,  but  are  «ot 
«SBessHient8  made  by  coromissionefB  of 
sewevs  where  their  duty  is  prescribed  by  die 
commission  itsd£  Comyn^  indeed,  in  his 
Digeel,  du  *Sewers'<£)  £,  says,  ''The  as- 
sessments nmj  be  charged  in  general  ufKMi 
isnch  a  town,  who  may  idterwards  apportion 
it  among  themselves;"  buttheooly  autho- 
rity he  cites  for  that  is  CaUis ;  and  Caiiit 
afterwards  says,  ^*an  assessment  nwm  a 
•town  generally,  if  it  be  not  aifterwards  ap- 
portioned, is  not  good ;"  snd  it  doea  not 
appear  that  there  is  any  other  direct  aadso- 
rity  for  the  validity  of  an  assessment  wpon 
an  entire  township,  bat  what  is  derived 
Irom  CalUs.  We  think  the  other  several 
authorities  outweigh  his.  The  ease  in 
Skrmge^  11  £7,  was  dted  in  support  of  the 
aisessmeat ;  but  that  appears  to  have  been 
Isn  aasessmeat  of  M.  an  acre  on  31 1  acres ; 
and  we  must  sappoae  the  commisaiotteia 
considered  what  lands  were  liable;  and 
there,  the  question  appeared  to  have  booa, 
whether  it  should  have  been  oti  the  oeou- 

E'er.  But,  supposing  it  did  support  Cal- 
l's ophiion,  it  could  not  he  a  snffioleot 
answer  to  the  other  authorities.  It  la 
said,  this  is  4he  course  which  has  been  pur- 
sued, since  172S,  with  rqfsfd  to  tneae 
pirticalar  sewers.  That  may  he;  and, 
I^rhaps,  upon  die  whotei  it  may  be  fboad 
nsore  convenient  to  let  the  laad-ownevs 
settle  the  apportionment  among  themaelwea, 
and  the  constable  af^rwards  collect  it  in 
the  mmner  most  convenient,  so  as  not  to 
trouble  the  commissioners  to  fix  the  pro- 
portion annually  for  die  iissMsmeht.  A 
course  of  practice,  however,  eaanot  vary 
the  law  of  the  case ;  and,  upon  the  lArh^e, 
we  are  of  opinion,  that  a  general  asaeaa- 
ment  cannot  be  supported :  therefore,  the 
judgment  must  be 

For  the  flA%fU\gr^ 
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New  Poor  Law  Ad — Appeal — Notice, 


1857 
Jim  8 


wAEwicxemifcB. 


A  noiiee  of  the  grmmdt  qf  appeal^  agakut 
M  order  of  removal^  signed  by  the  majority 
of  the  overeeerSf  and  eened  upon  one  of  the 
mermere  of  the  teepemdmt  pwfUh^  w  ^ooc^* 

[For  the  report  of  the  above  case,  see 
6  Lm  J.  Rep.  (n.8.>  M.C.  p.  113.] 
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WILLIAMS  V,  BTRN. 


1887 

June  6. 


Contract  of  Hiring  and  Service, 

A  engaged  to  serve  Bf  us  a  nenfspaper 
nposter^  for  one  whole  year  from  a  certain 
dm^  and  so  from  year  to  year^  teehoning 
each  year  from  that  dmy^  as  long  as  tliey 
should  respectively  please,  at  a  weekly  sa* 
Isryi^^Held^  that  the  service  could  only  be 
determmed  by  a  notice  termimstmg  with  the 
cmremt  year  of  the  hiring  ;  and  therefore, 
that  A  tsotiee  tmeged  to  he  utua)  amd  reason- 
able, ginen  m  the  middle  of  a  year^  was  in^ 


Assumpsit.  The  declaration  atafed, 
tkal  whereas,  in  consideration  that  the 
pktntiffy  at  the  rei|iieat  of  the  defendant, 
would  ester  into  tlie  «Nipl<^  of  the  de- 
ivndant^  in  the  capacity  of  a  reporter  of 
the  proocedinps  tw  the  Hous^  of  CooimoRs 
sad  HoMse  of  Lorda^^and  formsh  reports- 
of  sack  proceedinga  and  otiwr  articlea  to 
tke  defiandant  for  the  pturpose  of  pnbtiea- 
tien  in  a  poUie  newspaper  of  tha  delSm* 
daot,  called  the  Morning  Post,  for  one 
whole  year  from  a  certain  di^^  to  wit, 
froa  &C.;  and  so  from  year  %o  yeer  to 
the  end  of  each  year,  commencing  whilst 
the  plaintiflT  should  be  so  employed  by  the 
defendamaa  aleresaid,  and  reckoning  each 
year  to  cowiraence  from  a  certain  day,  to 
wit,  the  £6th  day  of  May  tWrein,  for  so 
iaog  aa  tiw  plaintiff  aiid  defendant  should 
respectively  please,  at  and  for  a  certain  sa^ 
laay  or  wuiges^  to*  wit,  a  salary  or  wages 
at  the  rate  of  5^  5r.  per  week  for  and 
daring  each  session  of  parliament,  and  at 
the  rate,  to  wit,  of  2/.  l^s.  6d,  per  week  for 
and  during  the  remainder  of  the  year — 


die  defendanti  oadertook,  and  them  pro- 
mised the  plaintiff  to  employ  him  accord- 
ing to  this  agreement ;  and,  although  the 
plaintiff,  confiding  &c.,  did  afterwards 
enter  into  the  employ  of  the  defendant,  in 
the  capacity  aforesaid,  and  on  the  terms 
aforesaid,  and  continaed  in  the  employ  of 
the  defendant  in  the  capacity  aforesaid, 
and  on-  the  terms  aforesaid,  and  furnished 
such  repmrts  and  other  articles  to  the  de- 
fendant, for  the  purpose  of  publication  in 
the  said  public  newspaper  for  a  long  space 
of  time,  to  wit,  for  two  years  then  next 
following,  and  also  for  part  of  another 
year  after  that  time,  to  wit,  until  the  24th 
of  October  1885  ;  and  although  the  plain- 
tiff was  ready  and  willing,  and  offered  to 
remain  and  continue  in  the  employ  of  the 
del^ndant,  in  the  capacity  aforesaid,  and  on 
the  terms  aforesaid,  and  to  furnish  such 
reports  wad  articles  as  aforesaid,  for  the 
purpose  aforesaid,  for  the  remainder  of  the 
said  last^mentioned  year  so  commenced  as 
aforesaid ;  yet  the  defendant  refused  to 
sufier  the  plaintiff  to  continue  in  his  en^ 
ploy,  and  wrongfully  discharged  him  there- 
from, without  any  reasonable  or  probable 
cause. 

Plea — that,  before  the  discharge  of  the 
plaintiff,  to  wit,  on  &c,  the  defecNdant,  be- 
ing desirous  to  determine  and  put  an  end 
to  the  agieement^  and  his  employ  of  the 
plaintiff  ia  that  capacity,  tendered  and 
offered  lo  pay  to  him  a  large  sum  of 
money,  to  wit,  &c.  as  salary  and  wages, 
the  same  being  more  than  the  amount  of 
the  salary  and*  wages  to  which  the  plaintiff 
would  have  been  entitled,  if  a  reasonable 
and  usual  notice  of  determiaiog  the  agree- 
ment and  employ  of  the  plaintiff  had  been 
given  to  him  by  the  defondant,  and  re** 
quired  the  pkintiff  immediately  to  quit  hia 
employ,  and  gave,  at  the  same  time,  a 
reasomable  and  usual  notice  of  his  intentiont 
in  case  the  said  tender  and  requisition  were 
refused,  to  determine  the  agreement  aad 
employ  of  the  plaintiff,  to  wit,  at  the  end 
of  three  weeks  from  the  8d  (^  October  in- 
stant ;  that  the  plaintiff  refused  to  accept 
the  sum  so  tendered ;  and  therefore,  the 
defendant,  at  the  expiration  of  the  timet 
refused  to  employ  the  plaintiff;  and  that 
he  is  willing  to  pay  the  said  sum  of  &c.  if 
the  plainlaff  will  accept  iu  To  this  plea 
there  was  a  demurrer. 
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W.  H,  WaUon^  in  gup^port  of  the  de- 
murrer.— There  is  an  absolute  contract 
alleged  in  the  declaration,  and  the  defen- 
dant seeks  to  defeat  it,  by  giving  what  is 
termed  a  usual  notice.  It  is  supposed 
that  the  month's  notice,  which  is  given 
to  menial  servants,  would  be  applicable ; 
but  that  is  not  the  law  in  such  a  case  as 
the  present — BeesUm  v.  Coilyer  (1),  Faw-' 
ceit  V.  Cath  (2).  Besides,  the  notice  must 
terminate  with  the  year  of  the  service. 

[Lord  Denman,  C.J. — There  is  no  legal 
provision  which  says,  that  a  month's  no- 
tice is  suflScient.  It  is  so  usual,  in  cases 
of  domestic  servants,  that  a  jury  would 
infer  that  it  was  part  of  the  contract  of  the 
parties.] 

Mansel,  in  support  of  the  plea. — All 
contracts  of  this  kind  must  be  determinable 
on  a  reasonable  notice ;  and  it  is  for  the 
jury  to  say,  whether  a  reasonable  notice 
has  been  given. 

[LiTTLEDALE,  J. — You  are  setting  up  in 
your  plea  a  different  contract  from  that 
alleged  in  die  declaration.  Here,  the  con- 
tract is  for  a  service  for  one  year;  and 
then,  from  year  to  year  ;  but  you  set  up  a 
right  to  dismiss  on  a  reasonable  nc/tice.] 

It  would  be  very  hard,  that  the  defen- 
dant should  be  obliged  to  continue  the 
plaintiff"  in  his  employ  after  his  services 
have  become  useless.  In  Beeston  v.  Col^ 
lyer^  Burrough,  J.  seems  to  intimate,  that 
a  contract  of  this  kind  may  be  put  an  end 
to  on  reasonable  notice. 

LoftD  Dbnman^  C.J. — I  have  no  doubt 
in  this  case.  The  plaintiff*  states,  in  his 
declaration,  that  he  was  engaged  for  one 
whole  year,  and  from  year  to  year,  as  long 
as  the  plaintiff' and  defendant  shpuld  please. 
The  defendant  does  not  deny  that;  but 
states  that  he  off*ered  him  more  than  enough 
to  cover  his  wages  till  the  expiration  of  ibe 
notice,  and  then  gave  him  a  usual  and  rea- 
sonable notice  to  quit  the  employ.  But. 
what  is  there  to  shew,  that  that  is  any 
part  of  the  contract  between  them?  If 
the  defendant  meant  to  say,  that  it  would 
be  desirable  that  the  service  should  be 
determined    on    a  reasonable  notice,   he 

(1)4  Biog.  309 ;  t.  o.  5  Law  J.  Rep.  C.P.  180. 
(f )  5  B,  &  Ad.  904 ;  t.  0.  4  Ltw  J,  Rep.  (n.s.) 
K.B.115. 


should  have  qudiffed,  what  I  apprehend  is 
an  absolute  contract;  and  then  it  would 
have  been  a  question  for  the  jury  to  say, 
what  the  contract  was  between  the  parties. 
That  is  the  real  question  in  all  these  cases, 
though,  in  many,  the  notice  has  become  so 
common  as  to  be  almost  a  matter  of  law. 

LiTTLEDALE,  J.  Stated  the  contract  as  set 
out  in  the  declaration,  and  observed : — ^At 
the  end  of  each  year  a  new  engagement  for 
the  whole  of  the  ensuing  year  was  made, 
so  that  the  moment  that  any  one  was  com- 
menced, the  engagement  was  to  continue 
to  the  end  of  it.  And  it  could  only  be  de- 
termined by  a  notice  terminating  at  the 
year,  as  in  the  case  of  houses  and  lands. 
Now,  the  defendant  says  he  gave  a  reason- 
able notice  in  the  middle  of  the  year. 
That  is  not  enough,  the  contract  not  being 
subject  to  that  condition;  and  therefore, 
whether  the  plea  would  be  good,  on  geae- 
ral  demurrer  not  specifying  what  is  meant 
by  a  usual  notice,  is  immaterial.  The  no- 
tice, however,  must  expire  at  the  end  of  the* 
year.  The  case  has  been  referred  to  that  of 
a  menial  servant,  where  the  service  is  de- 
termined by  a  month's  notice;  that  is  not 
the  present  case ;  and  even  there,  wo  could 
not  decide  it,  as  a  pure  matter  of  law  on 
the  record,  without  an  averment  of  the 
custom. 

Patteson,  J. — What  is  the  legal  conse- 
quence of  the  contract  stated  in  the  decla- 
ration? It  is  contended^  that  the  jury- 
ought  to  determine  what  was  a  reasonable 
notice ;  and  that  might  be  so,  if  the  par- 
ties had  agreed  that  it  should  be  put  an  end. 
to  on  a  reasonable  notice.  But  the  con- 
tract was  for  one  whole. year,  and  then  / 
from  year  to  year  ;  and  it  is  plain  that  the 
service  was  to  begin  on  the  20th  of  May 
in  each  year,  and  when  it  had  begun,  it 
was  to  continue  for  the  whole  of  that  year. 
The  legal  consequence  is,  that  it  can  only 
b^  determined  adversely  by  a  notice  ter- 
minating at  the  end  of  some  one  year. 
Here,  certainly  many  months*  notice  were 
requisite,  though  we  are  not  called  upon 
to  determine  what  length  of  notice  muat 
be  given. 

Williams,  J. — The  notice  should  have 
terminated  at  the  end  of  the  year. 

Jtidgmentfor  the  plaintiffs. 
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JONES    V.    RICHARD  AND 
OTHERS. 


1856 

June  10. 
1887 
May  3. 

Right  of  Common — Exclusive  Pasturage 
^Evidence* 

In  repletin  for  sheep,  the  defendants 
made  cognizance  as  bailiffs  of  the  tenant  of 
a  messuage  and  land  called  B,  and  pre- 
icribedj  that  the  occupiers  of  B.  had  the  sole 
esd  exclusive  right  of  pasture  and  feeding  of 
sheep  on  L,  the  locus  in  quo,  as  to  the  stud 
messuage  belcfiging  and  appertaining.  By 
mother  cognizance,  they  alleged  a  right  of 
con»o»  over,  and  as  appurtenat  to  B.  Both 
righis  fsere  traversed  in  pleas  in  bar.  At 
the  trial,  it  appeared  that  L.  was  a  moun^ 
tm  sheep-nalk,  over  which  no  act  of  owner" 
ship  was  proved,  besides  the  feeding  ofslieep. 
The  defendants  abandoned  their  alleged 
fight  of  common ;  and  the  jury  having  had 
the  disiinction  between  a  privilege  and  a 
f^gl^^  ff  soil  pointed  out  to  them,  found  a 
ver£ct  for  the  defendants,  and  that  L,  was 
part  of  the  farm  of  B.—  The  Court  held, 
that  upon  this  evidence  and  finding,  the  cog' 
mzance  could  not  be  supported,  and  granted 
a  new  trial. 

On  the  second  trial,  to  prove  the  right  to 
the  exclusive  pasturage,  the  defendants  gave 
evidence  of  the  occupiers  of  B,  having  taken 
sheepio  tack,  and  depastured  them  on  L,  The 
Jvdge  told  the  jury,  that  this  looked  like  a 
usurpaiion  upon  the  lord,  and  that  they 
were  not  to  give  any  attention  to  it  as  an 
exercise  of  this  right : — Held,  that  in  refer- 
ence to  the  particular  right  claimed  in  the 
action,  he  was  justified  in  such  direction. 

Replevin.  The  defendants  made  cogni- 
ance,  first,  as  the  bailiBs  of  Elizabeth 
Baviesy  of  the  taking  of  the  plaintifTs 
sheep  and  lambs  as  a  distress,  and  pre- 
8cril»ed  for  a  right  of  common  in  the  occu- 
pier of  Blaenmer3m,  to  have  common  of 
pasture  in,  upon,  and  throughout,  a  piece 
of  land  called  Llechweddcarregdio,  for  all 
tile  sheep  and  lambs  levant  and  couchant 
in  and  upon  Blaenmeryn  at  all  times  of 
the  year  ;  and  justified  the  taking  of  the 
plaintiflrs  lambs  and  sheep  as  disturbing 
the  right  of  common.  Secondly,  they  pre- 
scribed for  the  occupiers  of  Blaenmeryn 
to  have  the  sole  and  exclusive  right  of 
NBwSEaiEi,yi.— K.B 


pasture  and  feeding  of  sheep  and  lambs 
in  and  upon  the  piece  of  land  called 
Llechweddcarregdio,  as  to  the  said  Blaen* 
meryn  belonging  and  appertaining. 

Pleas  in  bar,  iirst,  traversing  the  rights 
of  common  claimed ;  secondly,  that  the 
plaintiff,  as  the  occupier  of  a  messaagey 
called  Tycoch,  for  thirty  years  next  before 
the  commencement  of  this  suit,  and  before 
the  said  time  when,  &c,,  had  used  and 
actually  enjoyed  of  right,  without  inter- 
ruption,  and  claimed  of  right,  common  of 
pasture  in  and  upon  Llechweddcarregdio, 
for  all  his  sheep  and  lambs  levant  and 
couchant,  &c.,  and  justified  the  putting  of 
his  cattle  thereon  in  exercise  of  this  right* 
The  replication  traversed  this  right. 

The  cause  was  first  tried  before  Wil- 
liams, J.,  at  the  Spring  Assizes  for  Cardi- 
ganshire, in  188^,  when  it  appeared,  that 
the  Blaenmeryn  property  consisted  of  a 
house,  some  enclosed  land,  and  a  tract  of 
unenclosed  mountain  land  forming  sheep- 
walks  ;  and  the  lessee  of  Blaenmeryn 
claimed  a  right  in  the  Llechweddcarregdio 
as  one  of  those  sheep-walks.  The  defen- 
dants gave  evidence  of  an  exclusive  pas- 
turing on  that  tract,  where  the  plaintiff 
also  sought  to  establish  his  right  of  common 
appurtenant  to  Tycoch.  The  defendants 
gave  in  evidence  no  other  exercise  of 
ownership;  but  the  witnesses  described 
the  mountain  land,  which  was  Llechwedd- 
carregdio, as  having  been  claimed  by  the 
occupier  of  Blaenmeryn,  as  he  claimed 
the  rest.  The  Judge  thought  that,  accord- 
ing to  the  evidence,  the  sheep-walk  be- 
longed to,  and  was  part  of,  one  of  the  con- 
tending tenements;  but  he  left  it  to  the 
jury  to  say,  whether  the  Llechweddcar- 
regdio belonged  to  the  farm  of  BlaenmeryUi 
or  there  was  a  right  of  common  of  pasture 
over  it.  The  jury  found  for  the  defen- 
dants, saying,  that  it  was  part  of  the  farm, 
and  that  there  was  no  right  of  common  for 
Tycoch  ;  and  the  verdict  was  taken  for  the 
defendants.     In  Easter  term,  1835 — 

R,  V,  Richards  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff,  on  the 
ground  that  the  defendants  had  not  proved 
the  right  claimed  in  their  cognizance ;  or 
for  a  new  trial,  if  the  meaning  of  the  ver- 
dict was,  that  there  was  a  right  of  pasture 
over  the  locus  in  quo,  on  the  ground  that  it 
was  against  evidence ;  or  that  the  verdict 
91 
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should  be  confined  to  the  issue  upon  the 
first  plea  in  bar :  and  then,  as  the  defen- 
dants claimed  to  have  land  appurtenant  \o 
landy  the  plaintiff  would  be  entitled  to 
judgment  nan  obstante  veretUcto,  upon  the 
authority  of  ^tifsariv.  Capel(l). 

In  Trinity  term,  1836,  cause  was  shewn 
by— 

CkiUon,  J.  Evans,  and  E.  V.  WilUamt. 
—The  real  dispute  between  the  parties 
was  as  to  the  right  of  common,  and  not  as 
to  the  ownership  of  soil.  It  is  not  unusual 
in  Wales,  to  find  an  exclusive  right  to  a 
sheep-walk  as  belonging  to  one  party, 
while  the  ownership  of  the  soil  is  in  an- 
other. No  doubt  the  evidence  of  the  ex- 
clusive right  of  pasturage  is  very  like  the 
proof  of  soil  and  freehold,  yet,  when  that 
IS  not  set  up,  a  party  ought  not  to  be  pre- 
judiced by  the  jury  finding  an  interest 
that  is  not  claimed :  indeed,  if  there  had 
been  a  claim  of  the  right  to  the  soil,  it 
never  could  have  been  said  that  this  would 
have  been  tatisfiictory  evidence.  But  it  is 
said,  that  this  is  claimed  as  a  right  appur- 
tenant to  the  farm,  and  the  jury  have 
found  that  the  place  in  question  was  part 
of  the  farm.  Now,  the  term  appertaining 
is  not  very  clear  ;  and  the  jury  may  have 
meant  nothing  more  than  that  there  was  a 
right  belonging  to  the  farm.  As  to  the 
meaning  of  the  word,  Yates  v.  Clincard{2), 
and  Hill  v.  Grange  (8),  may  be  referred 
to ;  and  it  will  appear,  that  it  will  bear  the 
signification  of  usually  occupied  there' 
with,  and  then  there  will  be  no  difficulty 
in  applying  the  term  to  a  right  of  common. 
Busxard  v.  Capel  is  distinguishable,  be- 
cause there  the  distress  was  made  upon 
land  expressly  claimed  as  appurtenant  to 
land.  As  to  the  enterinff  of  judgment  non 
obstante  veredicto,  there  is  no  defect  in  the 
cognizance,  which  shews  that  the  plaintiff 
is  entitled  to  it^Potter  v.  North{4),  Hos- 
kins  V.  Robin*  (5),  Co.  Litt.  1^2  a,  note  6. 

[Pattisok,  J. — The  same  sort  of  right 
seems  to  have  been  claimed  in  Davies  v. 
Pierce  (6),  though  in  a  different  way.] 


(1)  8  B.  &  a  141 ;  t.c.  6  Uw  J.  Rep.  K.B. 
t67. 
(«)  Cro.  Elii.  704. 
(3)  Plowd.  170. 
(A)  1  W.  Stand.  S50,  353,  n. 

(5)  «  W,  Stood.  3«4, 3t8,  o.  13. 

(6)  tTemIUp.63. 


/.  Wilson,  R.  V.  Richardi,  and  James,  in 
support  of  the  rule.— The  defendants 
claimed  the  land,  or  a  right  of  common,  in 
another's  soil,  and  the  jury  have  found  the 
former  ;  but  the  claim  is  of  something  ap- 
purtenant to  land,  and  no  corporeal  thinff 
can  be  appurtenant  to  another  corporeal 
thing — Co,  Litt,  121,  6;  and  no  one  can 
claim  land  by  prescription — Bro»  Aln\ 
'  Prescription,' pi.  19,  '  Trespass,' pi.  Iftt. 
Here,  there  was  an  exclusive,  right  of  pas- 
ture; and  that  constitutes  a  tenement-— 
The  King  v.  Piddletrenthide  (7),  The  King 
V.  I\}lpuddle{S),  Burt  v.  Moore  (9).  la 
Capel  y,  Buszard  (10)  it  was  held,  that  the 
exclusive  use  of  the  land  is  a  grant  of  the 
land  itself.  As  to  any  construction  of  the 
word  '*  appurtenant"  which  might  be  given 
in  the  case  of  deeds,  it  cannot  be  applied 
in  the  present  case,  where  the  question 
arises  on  the  pleadings.  The  jury  having 
had  their  attention  drawn  expressly  to  the 
distinction,  found,  that  the  soil  belongs  to 
the  occupiers  of  Blaenmeryn. 

Cur.  ado.  vuU. 

In  the  same  term,  judgment  was  deli- 
vered by — 

Lord  Denhak,  C.J. — [After  stating  the 
pleadings,  he  continued :] — Upon  the  trial, 
the  jury  have  negatived  the  claim  of  the 
plaintiff*,  in  respect  of  Tycoch,  as  we  think, 
upon  satisfactory  evidence.  The  second 
avowry  was  abandoned  by  the  defiendants. 
With  respect  to  the  first,  the  learned 
Judge,  early  in  the  cause,  intimated  an 
opinion,  that  the  evidence  on  each  side 
tended  to  prove,  that  the  "  sheep-walk"  in 
question  belonged  to  one  or  other  of  the 
contending  tenements,  and  was  a  part  of 
it,  as  much  as  the  house  or  buildings  be- 
longing to  either,  according  to  the  language 
of  the  witnesses.  The  case,  however,  wee 
permitted  to  go  on,  to  give  the  defendent 
an  opportunity  of  having  a  verdict  entered 
for  him  on  the  second  avowry,  in  case  die 
jury  should  think,  contrary  to  the  opinion 
of  the  Judge  at  the  trial,  that  the  evidence 
might  support  that  avowry.  The  evidenoe 
was  accordingly  left  to  the  jury,  which  wsus 
a  special  one,  with  remarks  upon  the  dia« 

(7)  3  Term  Rep.  77t. 

(8)  4  Term  Rep.  671. 

(9)  5  Term  Rep.  3«9. 

(10)  6  BiDg.  160;  s.  c  3  Y. &  J. 344. 
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(kietioii  between  the  right  to  the  »oU  ttie ^, 
and  any  right  of  common  or  right  of  pas- 
turage in  respect  ofii ;  and  the  jury  were 
requested  to  say,  whether,  upon  the  evi- 
dence, they  were  of  opinion,  tliat  the  place 
in  question,  the  Llediweddcarregdio,  be- 
longed to  Blaenmeryn  as  an  integral  part 
of  it,  like  the  house  and  buildings  them- 
selves, or  whether  they  thought  the  defen- 
dants had  a  right  of  common  or  pasturage 
over  it.     The  jury  found  for  the  defen- 
dants, that  the  Uechweddcarregdio  was 
part  of  the  farm  of  Blaenmeryn,  and  no 
right  of  common  for  Tycoch.     Upon  this 
evidence  and  finding,  we  think  that  the 
first  avowry  cannot  be  sustained.     Then, 
as  to  the  application  to  enter  a  verdict  for 
the  plaintiff,  notwithstanding  the  verdict 
found,  as  it  has  been,  for  the  defendants,  it 
is  to  be  observed,  that  the  plaintiff,  as  to 
the  right  set  up  by  him,  viz.  the  right  of 
common  for  Tycoch,  has  entirely  &iled ; 
and  therefore  we  do  not  think  it  right  that 
he  should  be  allowed  to  succeed  in  the 
cause,  though,  as  has  been  stated,  he  had 
established  no  right;    but  the  same  has 
been,  and  we  think  properly,  negatived 
by  the  jury.     There  must,  therefore,  be  a 
new  trial. 

The  cause  was  tried  again  at  the  last 
Sfning  Assises,  when  it  was  shewn  that 
the  defendants  did  not  claim  the  soil  in 
Uechweddcarregdio ;  and  the  right  of 
common  of  the  plaintiff  being  again  dis- 
posed of,  the  question  in  the  cause  was,  as 
to  the  exclusive  right  of  the  occupier  of 
Blaenmeryn  &rm  to  depasture  sheep  and 
lambs  thereon.  Among  other  evidence, 
on  the  part  of  the  defendants  it  was 
shewn,  that  the  occupiers  of  that  farm  had 
been  accustomed  to  take  the  cattle  of  other 
persons  to  tack,  and  had  depastured  them 
among  their  own  sheep  upon  that  spot*  The 
learned  Judge  told  the  jury,  in  his  sum*> 
laing  up,  that  this  tacking  looked  like  a 
usurpation  upon  the  lord,  and  that  they 
ought  not  to  pay  any  attention  to  it,  as 

Kving  any  exercise  of  this  peculiar  right. 
\  jury  found  for  the  plaintiff. 
CkUUm^  on  a  former  day  in  this  term, 
moved  for  a  rule  to  set  aside  this  verdict, 
and  complained  that  the  Judge  had  misdi- 
rected the  jury  in  telling  them  that  this 
tacking  was  %  usurpation.    If  the  lord  had 


granted  out  the  exclusive  right  of  pastuwix 
it  was  perfectly  immaterial  to  him,  whether 
the  grantee  depastured  with  his  own  cattle 
or  those  of  other  persons.  He  might  depas« 
ture  to  an  unlimited  extent  with  his  own 
cattle,  and  those  which  he  took  on  tack 
were  his  for  the  time.  He  also  urged  that 
the  verdict  was  against  the  evidence. 

Lord  Dekmak,  C.  J.*-^There  was  no 
misdirection  in  the  opinion  of  the  learned 
Judge,  in  regard  to  this  tack,  and  there 
will  be  no  riide  in  that  respect.  But  we 
will  consider  whether  he  was  right  in  the 
effect  which  he  gave  to  that  evidence. 
Cw*  adv.  vuh. 

Lord  Dekman,  C.  J.,  on  this  day,  deli- 
vered the  judgment  of  the  Court. — In  this 
case,  Mr.  Chilton  moved  for  a  rule  for  a 
new  trial  on  several  grounds,  which  we 
disposed  of  on  the  motion,  and  we  took 
time  to  consider  the  following : — ^The  issue 
on  which  the  cause  turned  was,  whether 
the  occupier  of  a  farm,  called  Blaenmeryn, 
was  entitled  to  the  sole  exclusive  right  of 
pasture  and  feeding  of  sheep  and  lambs 
on  the  locus  in  quOf  as  appertaining  to  that 
farm.  In  support  of  this  right,  the  defim- 
dants,  on  the  trial,  gave  important  evidence 
of  feeding  the  sheep  of  other  persons,  which 
had  been  taken  in  on  tack,  and  the  learned 
Judge,  commenting  upon  this  evidence  in 
his  summing  up,  stated  to  the  jury,  that 
although  they  ought  not  to  dismiss  it  from 
their  consideration,  because,  whether  lawful 
or  not,  it  might  be  very  cogent  to  prove 
the  existence  of  the  right  claimed,  yet  it 
did  not  appear  to  him  that  it  could  pro* 
perly  be  considered  as  done  in  the  exercise 
of  that  right ;  that  even  if  the  right  existed, 
the  tacking  appeared  to  him  to  have  been 
a  usurpation  upon  the  lord's  grant,  for  as 
that  extended  only  to  the  exclusive  feeding 
of  sheep  and  lambs  by  the  occupier  of 
Blaemneryn,  as  appertaining  to  his  farm 
of  Blaenmeryn,  the  lord  had  reserved  to 
himself  all  other  modes  of  enjoying  the 
produce  of  the  land,  and  was  entitled  to 
eat  by  the  mouths  of  beasts  or  horses 
whatever  the  sheep  and  lambs  on  Blaen* 
meryn  did  not  consume.  It  was  contended, 
and  we  think  with  justice,  that  this  mode 
of  characterising  the  evidence  was  calcu- 
lated to  weaken  its  due  efifect.  upon  the 
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jury,  if  it  were  entitled  to  be  considered  as 
m  lawful  mode  of  exercising  the  right ;  and 
the  question,  therefore,  which  we  desired 
to  consider  was,  whether  the  learned  Judge 
was  correct  in  the  construction  which  he 
put  upon  the  right  claimed  in  this  record, 
and  we  are  of  opinion  that  he  was.  The 
prescription  alleged  in  this  case,  is  of  so 
unusual  a  kind,  that  no  decision,  precisely 
in  point,  was  mentioned  in  moving  for  the 
rule ;  nor  have  we,  upon  search,  found  any. 
But  several  cases,  in  which  the  Courts  have 
had  to  consider  claims  to  common  by  cus- 
tom or  prescription,  furnish  principles  on 
which  we  may  safely  decide  this.  We  refer 
to  Potter  V.  Northy  Hoskins  v.  Robins,  and 
the  cases  collected  in  the  notes  thereto. 
The  principle  seems  to  be  to  ascertain  the 
extent  of  the  rights  conferred,  and  the 
rights  reserved  by  the  grant,  and  to  see 
whether  the  act  be  in  derogation  of  the 
latter.  By  the  terms  of  this  prescription, 
the  grantee's  right  is  limited  to  the  feeding 
of  sheep  and  lambs.  This  would  be  wholly 
insensible  if  the  entire  pasturage  were 
granted  to  him  in  exclusion  of  dbe  lord. 
Further,  the  right  to  feed  by  sheep  is  not 
limited  by  number,  so  as  to  make  it  indif- 
ferent to  the  lord  by  whose  sheep  the  pas- 
turage is  enjoyed,  but  it  is  a  grant  to  the 
occupier  of  Blaenmeryn,  and  is  appurtenant 
to  that  farm.  Some  interest  in  the  pas- 
turage therefore  being  reserved  to  the  lord, 
the  questions  are,  what  is  that  interest? 
and  is  the  tacking  relied  on  in  derogation 
of  it  ?  It  appears  to  us  the  most  reason- 
able conclusion,  from  the  premises,  that  the 
lord's  interest  is  in  the  consuming,  by  the 
mouths  of  his  cattle  and  horses,  whatever 
is  not  required  for  the  sheep  and  lambs 
levant  and  couchant  on  Blaenmeryn.  The 
appurtenancy  to  a  particular  farm  is  not 
hi  itself  equivalent  to  levancy  and  coti* 
ehancy^  nor  do  we  rely  on  it  as  such.  Our 
conclusion  is  drawn  from  the  language  of 
the  whole  prescription ;  and  upon  this,  it 
appears  to  us,  that  the  tacking  of  sheep  is 
injurious  to  such  right.  The  evidence  in 
the  cause,  we  may  mention,  served  to  shew 
the  reasonableness  of  the  grant  thus  con- 
strued. It  appeared,  on  the  one  hand,  to 
be  favourable  for  the  sheep,  and  conve- 
nient to  the  owner  to  have  the  exclusive 
enjoyment  of  certain  spots  at  certain  sea- 
itons  of  the  year ;  and,  on  the  other,  that 


there  was,  beyond  that  which  was  required 
for  the  sheep,  profitable  pasture  for  cattle. 
There  will,  therefore,  be  no  rule. 

RtUe  refused. 


25.  J 


THE  KINO  V.  THE  JUSTICES   OV 
BERKSHIRE* 


1837 

May  25 

Sessions — Mandamus-^Game* 

Tlie  Sessions,  on  the  hearing  of  an  op* 
peal  against  a  game  conviction  tmder  \  ^  % 
Will.  4.  c.  32,  refused  to  allow  evidence  to 
he  given  by  the  appellant,  to  shew  that  the 
land  did  not  belong  to  tlie  persons  alleged  in 
the  conviction,  and  confirmed  it.  This  Court 
refused  to  grant  a  mandamus  to  the  Sessume 
to  hear  the  appeal, 

PF'or  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  156.] 
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ARCHERS       EXECUTORS 
MARSH. 


O. 


1837 
June 

Covenant — Impolitic  Consideration — Re* 
straint  of  Trade. 

A  covenant,  by  which  certain  persons,  who 
were  carriers  from  London  to  Cambridge, 
Norwich,  and  various  parts  of  tlie  county  of 
Norfolk,  agreed  that  neither  they,  nor  thnr 
heirs  nor  executors,  should  carry  on  so  muck 
of  their  trade,  as  extended  from  Swaffham, 
and  places  contiguous  thereto,  to  London,  and 
from  London  to  Swaffham,  the  consideration 
for  this  agreement  being  the  payment  ofone* 
third  of  the  carriage  of  all  butter  carried 
along  the  I'me  of  road: — Held,  not  UlegaL 

Covenant  on  a  deed-poll  dated  January 
17,  1814,  executed  by  the  defendant, 
which,  reciting  that  the  defendant  and 
others  had  carried  on  the  trade  or  business 
of  carriers  from  London  to  Cambridge, 
Norwich,  and  various  other  parts  of  the 
county  of  Norfolk  and  elsewhere,  under 
the  firm,  &c.,  and  being  desirous  of  dis* 
posing  of  part  of  such  concern,  they,  in 
18 IIS,  entered  into  a  treaty  with  Thomas 
Archer  (the  testator)  for  the  disposal  of 
such  branch  or  part  of  their  said  business, 
as  extended  to  or  from  Swaffham,  Mund- 
ford,  Mildenhall,  and  the  several  other 
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pirishes  or  places   contiguous  or    near 
thereto,  or  to  either  of  them,  to  London,  or 
from  London  thereto,  to  any  or  either  of 
8uch  towns  or  parishes,  or  any  parishes  or 
places  contiguous  or  near  thereto,  which 
were  considered   as   belonging    to   their 
"  Swaffham  Waggon  Concern,"  and  which 
it  was  their  intention  to  give  up  to  Archer ; 
and  it  was  stipulated  that  the  said  Messrs. 
Marsh  should  not,  neither  should  any  or 
either  of  them,  nor  the  heirs,  executors, 
or  administrators  of  them,  or  any  or  either 
of  them,  at  any  time  thereafter,  exercise  the 
trade  or  business  of  a  common  carrier  from 
any  of  such  places  to  London,  or  from 
London  to  any  such  places  as  were  for- 
merly considered  as  belonging   to   their 
Swaflfham  concern ;  and  reciting  also,  the 
Me^rs.  Marsh  had  accordingly  resigned 
iueh  part  of  their  said  business  to  the  said 
Thonubs  Archer,  who  had,  from  that  time, 
continued  to  carry  it  on, — it  was  witnessed, 
that  for  the  considerations  therein  men- 
tioned,  the  Messrs.  Marsh  severally  and 
respectively  covenanted,  that  they  would 
not  separately,  or  in  partnership  ivith  any 
person,  or  by  their  partners,  agents,  or 
servants,  take  in  or  convey  any  goods  or 
articles  of  any  description  whatsoever  from 
London,  to  any  or  either  of  such  towns, 
parishes,   or   places   whatsoever,   or  any 
other  parish  or  place  contiguous  or  near 
thereto,  and  as  were  formerly  connected 
with  the  said  Swaffham  waggon,  and  usu- 
ally carried  thereby,  or  take  in  or  convey 
any  batter,  goods,  or  other  articles  of  any 
description  whatsoever,   from  Swaffham, 
&c«,   or  any   place    contiguous  or    near 
thereto,  to  London,  upon  any  account  or 
pretext  whatsoever,  which  said  places  were 
formerly  connected  with  their  Swaffham 
coaeem,  and  for  the  relinquishment  of  the 
carriage  to  which  they  had  received  the 
consideration  before  mentioned.     Breach 
— that   die  Messrs.   Marsh   took  in  and 
conveyed  goods  from  London  to  Swaffham, 
&C.9  slikI  ^om  Swaffham  and  other  places, 
and,   ainong  the  rest,  from  Beachamwell, 
contrary  to  the  tenor  and  effect  of  the  said 
deed-poll  and  covemmt. 

The  defendsmt  set  out  the  deed  upon 
oyer,  from  which  it  appeared,  that  the 
consideration  for  the  covenant  by  Messrs. 
Marsh,  ivas  the  testator's  agreement  to  pay 
li.  per  firkin  upon  all  butter  carried  by 


him  in  the  space  of  one  year,  such  being 
one- third  of  the  carriage  of  such  butter, 
which  was  recited  to  have  been  paid  ac- 
cordingly. The  defendant  pleaded  to  the 
breach  of  covenant  for  taking  in  and  car- 
rying goods  from  Beachamwell  to  London, 
that  the  Messrs.  Marsh  took  in  and  car- 
ried no  other  goods  than  rabbits,  and  that 
rabbits  were  not  usually  carried  by  the 
Swaffham  waggon,  or  connected  with  the 
said  Swaffham  concern,  and  that  the  car- 
riage of  rabbits  was  not  any  part  of  the 
said  branch  of  business  relinquished  by 
Messrs.  Marsh,  or  for  the  relinquishment 
of  which  they  had  received  the  compensa- 
tion in  the  deed  mentioned.     Verification. 

The  plaintiffs  demurred  to  this  plea. 
In  Michaelmas  term  last — 

Wightmnn  argued  for  the  demurrer.-^ 
The  plea  is  no  answer  to  this  action.  The 
defendants  are  not  at  liberty  to  carry  any 
thing  on  this  -road,  and  there  is  no  excep- 
tion of  rabbits.  But  the  declaration  will 
be  objected  to :  and  it  is  said,  that  the 
breach  is  not  well  assigned ;  because  the 
covenant  is  not  to  carry  goods  as  common, 
carriers,  whereas,  it  is  said,  that  the  breach 
extends  to  all  modes  of  carrying.  If  that 
be  a  defect,  it  can  only  be  taken  advan- 
tage of  on  special  demurrer,  and  of  course 
is  cured  by  pleading  over.  There  cannot, 
however,  be  any  doubt  that  the  breach 
really  means  that  the  defendants  have  car- 
ried as  common  carriers.  Another  objection 
is  taken  to  the  covenant  itself,  and  it  is 
said  to  be  illegal,  the  object  of  the  parties 
being  to  create  a  restraint  of  trade.  But, 
the  deed  does  not  fall  within  those  cases, 
in  which  the  Courts  have  held  that  the  re- 
striction is  too  general.  The  defendants 
were  not  prevented  from  carrying  on  this 
trade  everywhere,  but  are  only  restrained 
from  a  particular  district — namely,  from 
the  Swaffham  line.  Besides,  there  is  an 
adequate  consideration,  inasmuch  as  the 
testator  was  to  pay  to  the  defendants  Is. 
for  every  firkin  of  butter  he  should  cariy. 
Now,  many  authorities  establish  that  the 
restriction  must  be  limited,  either  in  point 
of  time  or  of  place,  but  it  need  not  be  of 
both — MHchel  v.  Reynolds  (1),  Chesman  v. 
Nainhy  (2),  Bunn  v.  Guy{p\  Davis  v.  Ma* 

(1)  1  P.  Wm8.181. 

(2)  2  Stra.  739 ;  s.  c.  S  Bro.  P.O.  34?^ 
(S)  4  East,  190. 
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MM  (4),  Homer  v.  AshfoTd{S\  Gale  v.  Reed 
(6),  Leigh  v.  Hind  (7).  If  the  restriction 
be  not  general,  the  law  holds  the  covenant 
to  be  good.  Homer  ▼.  Graves  (8)  indeed 
18  an  authority  to  shew,  that  a  restriction 
from  a  district  may  be  illegal,  if  the  dis*- 
trict  be  unnecessarily  extensive  ;  but  that 
was  a  very  different  case  from  the  present; 
the  limit  there  was  a  district  of  200  miles, 
whereas,  here,  it  is  only  of  one  line  of  road. 

[Patteson,  J. —  All  these  authorities 
were  cited  lately  in  the  case  of  Hitchcock  v. 
Coker.^ 

That  case  is  now  before  the  Court  of 
Exchequer  Chamber,  standing  for  argu- 
ment (9)« 

Wallinger^  contr^ — First,  the  plea  is  an 
answer  to  the  part  of  the  declaration  to 
which  it  is  pleaded.  The  deed  is  very  in- 
artificial, and  many  of  the  expressions 
▼ague :  but,  from  the  whole,  it  is  clear, 
that  nothing  was  parted  with  or  intended 
80  to  be,  but  what  constituted  the  SwafT- 
ham  waggon  concern :  that  for  this  only 
was  the  consideration  paid  or  agreed  to  be 
paid,  and  this  only  did  Archer  take,  and 
^  covenant  was  only  not  to  carry  those 
things  that  had  been  relinquished.  The 
plea  states,  that  the  carriage  of  rabbits  was 
no  part  of  such  concern  so  relinquished  or 
paid  for;  and,  as  the  demurrer  admits 
these  facts,  the  declaration  is  answered ; 
besides,  the  words,  '*  butter  and  other 
goods,"  mean  other  goods  epudem  generie 
— ^  e.  heavy  and  fit  for  slow  naggon  car- 
riage ;  not  those  which  require  quick  trans- 
fer in  vans  and  light  carriages,  such  as 
game,  &c.  Secondly,  there  is  no  sufficient 
breach  in  the  declaration :  it  only  charges 
defendant  with  having  carried  and  con- 
veyed, contrary  to  the  form  of  the  cove- 
nant. Now,  the  business  parted  with  was 
the  trade  of  ^common  carriers,  as  the  re- 
cital states ;  and  the  legal  meaning  of  the  co- 
venant (from  the  context)  is,  that  defendant 
ahould  not  carry  as  such,  or  for  hire ;  and 
unless  he  has  done  this,  there  is  no  breach 
of  covenant.  The  defendant  may  have  done 
all  the  declaration  charges  against  hini| 

(4)  6  Term  Rep.  lis. 

(6)  $  Bing.  Sf S }  8. 0.  4  Ltw  J,  Rep.  C.P.  6f. 

(6)  8  East,  80. 

(7)  9  B.  &  C.  774. 

m  7  Biiig.755 ;  s.  o.  9  Uw  J.  Rep.  C  J».  191 
(9)  See  6  Law  J.  Rep.  (n.8.)  fiidu  %66. 


and  yet  not  have  broken  his  covenant,  as, 
by  carrying  in  his  own  private  carriage,  or 
not  for  hire.  A  certain  distinct  breach,  and 
the  manner  of  it,  must  be  alleged,  or  it  will 
be  bad,  even  ^here  plaintiff*  demurs  to  de- 
fendant's plea — Warn  v.  Bickford(lO) ;  and 
adding  the  words,  *'  contrary  to  the  form  of 
the  deed,"  &c.,  will  not  help— ^nonysieNt 
(11),  Clayton  v.  KynasUm  {lH),  Knight  v. 
Keech(l3).  Thirdly,  the  deed  declared 
on  is  illegal,  being  in  unreasonable  restraint 
of  trade.  It  was  said  in  Mitchel  v.  Rey^ 
nolds,  that,  in  these  cases,  the  distinction 
is  not  between  promises  and  bonds,  but 
whether  with  or  without  sufficient  consi- 
deration :  and,  in  Homer  v.  Graves^  Tin- 
dal,  C.  J.  says,  that  in  Mitchel  v.  Ref' 
nolds  the  agreement  was  held  good,  because 
not  unreasonable  as  to  time  or  distance. 
The  restraint  here  is  entirely  unlimited  in 
point  of  time ;  and,  in  no  case  has  such  a 
restraint  been  held  valid:  in. Hitchcock  v. 
Coker  the  restraint  was  for  defendant's 
life,  and  held  bad;  and,  in  Chesnum  v* 
Nainby^  it  was  limited  to  ^intiff's  con- 
tinuing in  business  during  defendant's  life* 
Gale  V.  Reed  does  not  shew  that  an  unre<» 
strained  covenant  is  good ;  on  the  contrary, 
the  covenant  there  was  not  held  good,  until, 
by  reference  to  the  recitals,  the  Court  bad 
construed  it  into  a  restrained  covenant: 
here,  the  recital  of  the  agreement  of  1314 
is  as  large  as  the  covenant  of  the  deed  of 
1814,  and,  therefore,  will  not  restrain  it: 
besides,  in  Gale  v.  Reed^  the  restraint  was 
only  for  the  life  of  the  defendant,  and  the 
case  did  not  (as  spears  from  2  JV.  Saunders^ 
p.  15G,  n.)  give  entire  satisfaction.  The 
consideration  here  is  1«.  a  firkin  for  kuiter^ 
taken  by  Archer,  during  one  year  (and 
which  otherwise  defen<knt  would  have 
taken) ;  the  restraint  is  perpetual  on  Ike 
defendant,  his  heirs  and  executors,  ^o./ar 
ever,  not  even  limited  to  the  time  during 
which  Archer,  or  any  of  his  repreaenta- 
tives,  might  carry  on  the  trade:  it  is, 
therefore,  unreasonable  and  illegal ;  and, 
even  if  it  could  be  restrained  into  a  covch 
nant  for  so  long  a  time  as  Archer  and  his 
representatives  should  carry  on  the  trade^ 
atul  this  declaration  would  be  bad,  for   it 

(10)  7  Price,  550. 

(11)  Sir  W.  Jones's  Rep.  1«5. 
(1«)  8alk.57S. 

(13)  4  Mod.  188. 
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Mntikii  no  statement  diat  he  or  they  were 
Gurying  it  on. 

Loio  DiNKAN,  C.J.  now  delirered  the 
jodgment  of  the  Court. — This  case  arose 
<m  a  covenant  entered  into  hetween  the 
pkindffs  and  the  defendants,  that  the  hitter, 
hr  Gonsiderations  specified,  should  relin* 
qoish  to  the  former  a  certain  portion  of 
tlieir  carrying  trade,  and  ahstain  from  ex* 
ercising  it    within  certain  limits.      The 
breach  alleged  was,  that  the  defendants 
iuid  itill  continued  it;  and,  as  the  defence 
rested  on  the  supposed  illegality  of  the 
igreement,  as  in  restraint  of  trade,  which 
nearly  resembled  the  case  of  Hitchcock  v. 
Cokery  decided  in  this  court  in  last  Easter 
term,  and  pending  in  the  court  of  error 
at  the  time  of  the  argument,  it  was  deter* 
mined  to  postpone  our  judgment  till  that 
case  should  be  finally  determined.  The  par- 
ticular objection  to  that  agreement,  which 
was  common  to  the  present  case  and  that 
abore  mentioned,  was,  that  the  restraint 
was  more  extensive  than  was  necessary 
fa-  the  full  protection  of  the  plaintifis,  the 
pardiasers  of  the  good«-will  of  the  business* 
The  court  of  error  has  reversed  our  judg- 
ment, on  the  principle,  that  the  restraint 
sf  trade  in  that  case  could  not  be  really 
injurious  to  the  public,  and  that  the  par- 
ties must  act  on  dieir  view  of  what  restraint 
may  be  adequate  to  the  protection  of  one, 
ind  what  advantage  a  fair  compensation 
fn  die  sacrifice  made  by  the  other.     We 
may  observe  that  our  own  opinion,  when 
Hitcheoek  v.  Coker  was  under  discussion, 
lemt  Hindi  the  same  way :  but  we  thought 
ooraelvea  bound  by  the  authority  of  Har* 
•er  V.  Cfraoest  where  the  Common  Pleas 
catered  into  an  inquiry  into  the  terms  of  the 
contract  between  the  parties.    That  case 
sppetLTS  to  be  overruled  by  the  late  deci- 
Bon  in  error.     We  not  only  bow  to  its 
tiithority,  but  think  that,  in  this  respect,  it 
establishes  a  more   correct,  and  a  much 
■lore  convenient  rule  of  law.     Our  judg- 
ment, therefore,  must  be  for  the  plaintiC 


HASLOCK  e.  FXROUSSOK. 


1837.     > 
June  8.   3 

Palu  Repre$enUUkm — Evidence — 9  Geo* 
4.e.l4. 

A.  being  requested  to  supply  goods  to  J?, 
reqmred  a  refenwce^  and  svas  Erected  to  C, 


whose  servant  gave  a  verbal  rep/resenUttms^ 
upon  whieh  goods  were  supplied*  B.  paid 
over  the  proceeds  of  those  goods^  which  were 
sold  under  such  circumstances  as  to  raise  a 
strong  suspicion  of  fraud,  to  C  in  discharge 
of  prior  habiUties : — Held,  in  an  acHon  oy 
A.  against  C,for  the  value  of  those  goods^ 
that  evidence  of  the  verbal  representatiom 
was  not  admissible;  and,  there  not  being 
evidence  of  fraud  in  C,  independently  tkere^ 
of,  thai  the  action  was  not  maintainable* 

Assumpsit  for  money  had  and  received 
to  the  plaintiff's  use. 

P^a-— Non  assumpsit. 

At  the  trial,  before  Lord  Denman,  C.J«, 
at  the  Guildhall  Sittings  after  Michaelmas 
term,  1835,  the  facts  proved  were  these :— * 
The  plaintiff,  a  wholesale  silk-merchant  in 
the  city,  was  applied  to  in  November  1884^ 
by  a  Mrs.  Barnes,  to  supply  her  with 
goods.  He  required  a  reference,  and  she 
gave  the  name  of  the  defendant,  a  draper,  in 
King-street,  Covent-garden.  Application 
was  made  accordingly  at  his  shop,  and  a 
person,  named  Hobson,  who  turned  out  to  be 
his  shopman,  made  a  verbal  representatioo 
as  to  her  character,  upon  which  the  plain* 
tiff  acted,  Hobsmi  having  at  the  time  autho« 
rity  firom  the  defendant  to  give  her  a  good 
character.  The  learned  Judge  refused  to 
allow  evidence  of  that  representation  to  be 
given,  as  it  was  not  in  writing,  considering 
that  the  9  Geo.  4.  c.  14.  s.  6.  prevented  him* 
It  was  then  shewn  that  Mrs.  Barnes  re* 
ceived  a  quantity  of  goods  from  the  plain* 
tiff,  which  she  disposed  of  by  sale  or  pledge; 
that  she  had  been  trusted  by  the  defendant 
to  some  extent,  but  was  greatly  in  hit 
debt,  and  he  had  ordered  that  her  credit 
should  be  stopped  before  the  communica« 
tion  was  made  by  Hobson.  The  proceeds 
of  various  sales  by  Mrs.  Barnes  were 
traced  to  Hobson,  and  the  present  action 
was  brought  to  recover  the  value  of  the 
goods,  upon  the  ground,  that,  under  the 
circumstances  of  this  case,  Mrs.  Barnei 
most  be  taken  to  have  been  engaged  by 
the  defendant  to  obtain  credit  from  the 
plaintiff,  and  from  the  goods  supplied  on 
that  credit  to  pay  the  debt  due  to  him. 
The  Chief  Justice,  however,  was  of  ojm* 
nion,  that,  in  substance,  this  was  an  action 
•n  the  representation  made  by  the  defen* 
dant's  foreman,  and  therefore  the  statute 
applied,  and  nonaoited  the  plaintifi    In 
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the  ensuing  term,  a  rule  nm,  for  setting 
aside  that  nonsuit,  had  been  obtained  ; 
against  which  cause  was  shewn,  on  a  for* 
mer  day  in  this  term,  by — 

Sir  F.  Pollock,  Kelly,  and  -^ntoW.— This 
nonsuit  was  right.  It  is  sought  to  evade 
the  provisions  of  the  9  Geo.  4.  c.  14.  s.  6, 
which  provides,  '*  that  no  action  shall  be 
brought  whereby  to  charge  any  person 
upon,  or  by  reason  of  any  representation 
or  assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct,  cre- 
dit, ability,  trade,  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money, 
or  goods  upon,  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by 
the  party  to  be  charged  therewith."  Now, 
it  is  manifest,  that,  but  for  the  representa* 
tion  alleged  to  have  been  made  by  the  de- 
fendant's shopman,  as  to  the  responsibility 
of  Mrs.  Barnes,  the  plaintiHT  can  have  no 
case.  His  action  wholly  depends  upon 
this  representation :  how,  therefore,  can  it 
be  said,  that  this  is  not  brought  to  charge 
the  defendant  by  reason  of  a  representa- 
tion ?  But  the  case  of  j46botts  v.  Barry  (1 ) 
has  been  relied  on.  There,  a  defendant, 
who  had  fraudulently  induced  the  plaintiff 
to  sell  goods  to  A,  who  could  not  pay  for 
them,  and  afterwards  received  the  pro- 
ceeds on  a  re-sale,  was  held  to  be  liable 
for  the  value  of  the  goods.  But,  even  if 
there  was  such  a  fraud  established  in  the 
present  case,  that  would  be  no  authority 
for  the  plaintiff;  because  the  decision  was 
before  the  9  Geo.  4.  c.  14.  when  pa- 
rol evidence  of  fraudulent  misrepresenta- 
tions might  be  given.  That  statute  makes 
the  great  difference,  and  prevents  the  ap- 
plicability of  that  case. 

2*he  Attorney  General  and  Wightnum,'—' 
It  ought  to  have  been  left  to  the  jury  to 
aay,  whether  the  defendant  had  not  pro- 
cured the  purchase  of  these  goods  for  his 
own  benefit,  though  on  the  credit  of  Mrs, 
Barnes.  The  whole  transaction  was  a 
fraud  upon  the  plaintiff;  consequently, 
there  was  no  valid  sale  to  her,  no  transfer 
of  property,  and  the  proceeds  may  be  fol- 
lowed wherever  they  happen  to  be.  The 
j^intiff  does  not  sue  the  defendant  on  his 
representation  of  Mrs.  Barnes's  character ; 
but  he  says  the  whole  was  the  reault  of  a 

(I)  S  Bioi  &  B.  369;  s.  e.  5  Mom»  98. 


conspiracy  between  Mrs.  Barnes,  Hobson, 
and  Fergusson ;  and  therefore,  the  qnea- 
tion  is,  whether  such  an  action  as  that 
in  Abbotts  v.  Barry  can  be  maintained, 
where  one  of  the  links  of  the  case  is  a 
verbal  representation  of  another's  charac- 
ter. The  statute  now  relied  on  was  passed 
to  correct  a  defect  of  the  Statute  of  Frauds, 
which  prohibited  all  actions  on  promisefl 
to  be  answerable  for  the  debts  of  others 
not  in  writing.  This  was  avoided  by  treat- 
ing such  promises  as  representations,  and 
then  the  party  was  sued  on  the  tort,  the 
representation  being  alleged  to  be  fraudu- 
lent. Lord  Tenterden's  Act  was  intended 
to  enforce  the  real  provision  of  die  Statute 
of  Frauds  against  collateral  engagements. 
But  the  plaintiff  contends,  that  this  was 
not  a  collateral  engagement,  but,  in  effect, 
a  direct  liability  on  the  part  of  the  defen- 
dant. The  representation  is  not  the  gitt 
of  the  action;  and  the  defendant  is  not 
sought  to  be  charged  by  reason  of  his  re- 
presentation, but  on  a  liability  incurred  by 
himself.  Mrs.  Barnes  was,  in  effect,  his 
agent,  and  the  representation  was  only  aa 
to  the  character  of  the  defendant's  agent, 
that  is,  of  himself.  This  is  not,  therefore, 
a  case  within  the  statute.  The  plaintiff, 
indeed,  seeks  to  make  the  defendant  re- 
sponsible, as  having  obtained  these  goods 
through  the  instrumentality  of  Mrs.  Barnes, 
as  in  Hill  v.  Perrott  (2) ;  and  it  is  the  de- 
fendant who,  in  fact,  sets  up  the  sale  to 
her,  although,  in  order  to  establish  the 
fraud,  it  is  necessary  for  the  plaintiff  to 
shew  the  fraudulent  representation.  He 
ought  not,  therefore,  to  have  been  pre- 
vented from  giving  the  evidence  which  he 
proposed  to  give,  and  the  nonsuit  wes 
wrong. 

Cur.  adv.  vuti* 

Lord  Dbnm ak,  C.J,  now  delivered  the 
judgment  of  the  Court.— The  question,  in 
this  case,  is,  whether  there  is  such  a  refe- 
rence to  the  statute  of  9  Geo.  4.  c.  14.  j» 
to  render  a  note  in  writing  requisite.  It 
is  an  action  to  recover  the  value  of  goods 
alleged  to  have  been  fraudulently  obtained 
by  a  female,  who  was  supposed  to  have  been 
put  into  a  shop  by  the  defendant.  Upon 
a  consideration  of  this  case,  it  does  not 
appear  to  involve  any  question  of  law,  bat 

(t)  3TaQnt.t74. 
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io  turn  altogetlier  on  the  bets*  The 
quesdon  is,  whether,  within  the  6th  section 
of  the  statute,  this  is  an  action  brought 
wkereby  to  charge  a  person  upon  the  re- 
preientition  of  the  character  of  another. 
[His  Lordship  read  the  section  of  the  sta- 
tute.] It  is  said,  that,  being  an  action 
tor  money  had  and  receiTed,  to  recover 
the  value  of  the  goods,  the  representation 
of  the  character  of  the  woman  was  only  a 
nedium  of  proving  the  fraud;  but  the 
ouly  fact,  on  which  the  plaintiff  relied  to 
affect  the  defendant,  was,  that  of  the  de« 
fiindant  having  authorized  his  clerk  to 
make  a  representation,  that  the  woman 
bore  a  fair  character.  We  are  of  opinion, 
consequently,  that  the  case  faUs  within  the 
terms  of  the  first  part  of  the  section ;  and 
therefore,  the  representation  could  not  be 
proved  without  a  note  in  writing.  The 
rule,  therefore,  must  be 

Discharged. 


1837.      \  THX  XIKO  «•  THB   JUSTICES  OV 

April  28.  J  STAFFoaDSBias. 

Ckweh  Rate — Appeal — Notice. 

The  Sessions  are  not  warranted  in  re- 
qming  a  notice  of  appeal  against  an  order 
of  two  Justices  for  payment  of  a  church  rate^ 
to  he  served  on  both  Justices  previous  to  the 
hearing  of  the  appeal.  If  notice  were  re- 
jmed  at  all,  service  upon  one  would  be  suffi- 
cient. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  155.] 


TERRT  AND  OTHERS  V.  PARXEE. 


1837-       \ 

May  5.    J 

Bill  of  Exchange—Presentment. 

The  want  of  a  due  presentment  for  pay- 
west  of  a  bill  of  exchange  is  excused  by  the 
fact  that  the  drawer ^  who  is  sought  to  be  made 
liable,  had  no  effects  in  the  htmds  of  the  ac-^ 
eeptar. 

Assumpsit.  The  first  count  stated,  that 
thedefendantonthe  16th  of  May  1886,  drew 
a  bill  of  exchange  upon  one  J.  Twist,  for 
252/.  is.  2i.,  payable  six  months  afler  date, 
whidi  he  indorsed  to  W.  L.  Kirkley,  who 
New  Series,  VL-^K.B. 


indorsed  it  to  the  plaintiff.  Averment,  that 
the  defendant  had  not,  at  the  time,  any  ef- 
fects in  the  hands  of  Twist,  and  had  not 
any  reasonable  grounds  to  expect  that 
Twist  would  have  any  effects,  or  that  he 
or  any  other  person  would  pay  the  bill 
when  presented  for  payment ;  and  that  the 
defendant  has  not  sustained  any  damage 
by  reason  of  the  said  bill  not  having  been 
presented  for  payment  when  due,  or  by 
reason  of  his  not  having  had  notice  of  pre- 
sentment and  dishonour,  until  the  notice 
after  mentioned;  that  afler  the  bill  be- 
came due  it  was  presented  to  the  said  J. 
Twist  for  payment,  but  he  refused  to  pay 
the  amount,  and  that  after  the  presentment 
the  defendant  had  notice  of  the  present- 
ment and  dishonour.  The  second  count 
was  on  the  same  bill,  but  excused  the  want 
of  due  notice,  on  the  ground  that  the  date 
of  the  bill  was  written  in  so  careless  and 
negligent  a  manner,  that  the  date  was  mis- 
taken for  the  18th  of  May  instead  of  the 
16th,  and  the  notice  was  given  accordingly. 

Pleas — To  the  first  count,  denying  the 
indorsements ;  third,  that  one  R.  P.  was 
liable  to  the  defendant  in  a  large  sum  of 
money ;  that  there  were  accounts  between 
P.  and  Twist,  and  that  P.  requested  the 
defendant  to  draw  upon  Twist  on  account 
of  his  liability,  and  that  thereupon  he  did 
draw  upon  him,  and  Twist  accepted  the 
bill  on  account  of  the  said  liability ;  that 
it  was  not  presented  when  due,  and  that 
the  defendant,  by  reason  of  the  non-pre- 
sentment for  payment,  and  his  not  having 
had  notice,  is  likely  to  lose  the  amount  for 
which  P.  was  liable.  Verification.  Fourth, 
that  the  defendant  had  effects  in  the  hands 
of  Twist  when  the  bill  was  drawn.  Fifth, 
that  there  were  accounts  between  the  de- 
fendant and  J.  Twist ;  that  Twist  accepted 
for  good  consideration  between  him  and 
defendant,  and  that  the  defendant  fully  ex- 
pected the  same  to  be  paid.  The  first 
and  second  pleas  to  the  second  count  de- 
nied the  indorsements ;  the  third  and 
fourth  traversed  the  negligence  imputed. 

Replications  to  the  third  pleas  putting 
in  issue  all  the  averments  therein. 

The  plaintiffs,  at  the  last  York  Assizes, 
before  Alderson,  B.,  having  recovered  a 
verdict  upon  all  the  issues, 

Cresswellf  on  a  former  day  in  this  term, 
moved  for  a  rule  to  arrest  tlie  judgment, 
2K 
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on  the  ground  that  it  was  admitted  in 
the  declaratioiiy  that  there  was  no  pre- 
sentment on  the  day  when  the  bill  became 
due,  and  that  was  necessary  to  charge  the 
drawer.  It  is  true  that  it  has  been  setded 
by  BicJcerdike  v.  Bolhnan  (1)  and  Walwyn 
y.  St,  Quintin  (2),  and  many  other  cases, 
that  there  is  no  necessity  to  give  notice  of 
dishonour  where  the  drawer  has  no  effects 
in  the  hands  of  the  acceptor,  but  there  is 
no  authority  which  has  decided  that  it  is 
not  necessary  to  make  a  presentment  of  the 
bill  for  payment  on  the  day  when  it  fidls  due. 
In  De  Berdt  v.  Atkmson  (S),  this  point 
might  have  been  urged,  and  therefore  the 
decision  of  the  Court  is  so  far  against  the 
plaintiff,  but  it  was  not,  in  fact,  decided. 
As  bankruptcy  of  the  party  is  no  excuse 
for  the  non-presentment,  so,  also,  it  should 
seem  that  even  in  this  case  the  bill  ought 
to  be  presented,  that  the  drawer  may  have 
the  benefit  of  the  chance  of  its  being  paid 
by  some  one. 

CttT.  adv*  vuk. 

LoBD  Dbnmah,  C.J.  on  this  day  said — 
The  question  in  this  case  is,  whether  ?rant 
of  effects  in  the  hands  of  the  drawee  ex- 
cuses the  holder  of  a  bill  of  exchange 
from  the  necessity  of  presenting  the  bill 
for  payment,  as  well  as  of  giving  notice  of 
dishonour  to  the  drawer.  Many  cases  es- 
tablish that  notice  of  dishonour  need  not 
be  given  to  the  drawer  in  such  a  case ;  and 
the  reason  assigned  is,  because  he  is  in  no 
respect  prejudiced  by  want  of  such  notice, 
having  no  remedy  against  any  other  party 
on  the  bill.  This  reason  equally  applies 
to  want  of  presentment  for  payment,  since, 
if  the  bill  were  presented  and  paid  by  the 
drawee,  the  drawer  would  become  indebted 
to  him  in  the  amount,  instead  of  being  in- 
debted to  the  holder  of  the  bill,  and  would 
be  in  no  way  benefited  by  such  present- 
ment or  payment.  No  case  directly  in 
point  seems  to  have  been  decided.  The 
case  of  De  Berdt  v.  Atkmson  was  an  action 
on  a  promissory  note  against  the  payee  and 
indorser,  who  had  lent  his  name,  knowing 
that  the  maker  was  insolvent ;  and  it  was 
held  that  he  was  not  discharged,  by  the 
note  not  having  been  presented  till  the  day 

(1)  1  Term  Rep.  408. 
(t)  1  B.  &  P.  65«. 
(9)  a  H.  BL  SS6. 


after  it  was  due,  and  notice  of  dishonour 
not  having  been  given  for  several  davs. 
But  that  case  can  hardly  be  supported,  m- 
asmuch  as  the  defendant  was  not  the  party 
for  whose  accommodation  the  note  was 
made ;  on  the  contrary,  he  lent  his  name  to 
accommodate  the  maker.  Neither  is  the 
case  of  Hopley  v«  Dufresne  (4)  an  authority 
the  other  way,  for  although  that  was  a  case 
of  an  acceptance  for  the  accommodation 
of  the  defendant,  Lord  EUenborough  nour 
suited  tlie  plaintiff  because  the  bill  was 
presented  to  the  acceptor's  bankers  after 
banking  hours ;  yet  diat  nonsuit  was  set 
aside  on  the  ground  of  there  being  no  evi- 
dence of  a  subsequent  waiver;  and  the 
point,  whether  the  drawer  was  entitled  to 
object  to  the  want  of  due  presentment  was 
not  determined. 

It  appears  to  us,  that  the  same  reason 
applies  to  want  of  presentment,  as  to  want 
of  notice  of  dishonour,  and  therefore,  that 
the  same  rule  ought  to  prevail  with  respect 
to  want  of  effects  operating  as  an  excuse ; 
and  the  rule  to  arrest  judgment  must  be 
refused. 

RuU  refused. 


THE  KINO  V.  MARSH. 


18«7.      \ 

Jan.  %S.  I 

Criminal  Practice — Indictment — Amende 
ment  of  Caption — Certiorari. 

A  clerk  of  tke  peace  had  returned  an  tit- 
dictmentt  which  had  been  found  at  a  borough 
sessions  in  obedience  to  a  nnrU  of  certiorari, 
but  the  caption  of  the  indictment  did  mot 
contain  the  names  of  the  grand  jury.  It 
being  alleged  that  more  than  twenty'three 
grand  jurymen  found  the  bill^  a  rule  maifar 
the  clerk  of  the  peace  to  amend  his  retumf  by 
inserting  the  names  of  all  tlie  grand  jury  ^  fMu 
discharged  by  the  Cowrt^  it  not  appearing 
that  there  was  anything  remaining  at  ike 
Sessions  by  which  the  amendment  could  be 
made. 

Tke  insertion  of  the  names,  though  proper  ^ 
is  not  so  essential  as  to  render  mc  caption^ 
where  they  are  omittedf  void.  Per  Lord 
Denman,  C.J. 


iFor  the  report  of  the  above  case, 
aw  J.  Rep.  (k.8.)  M.C.  p.  15d.] 

(4)l5Eut,^5. 
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1887.      >     MOimSST  V.  DAW80K  AND 

Hay  5.   3  lewthwaitb. 

Replevin — Franchise, 

Where  a  lord  of  a  manor  had  a  preicrip' 
ii»e  right  to  grant  replevins  in  the  manor, 
'-Held,  that  the  sheriff  could  not  replevy 
wiikm  it,  the  lord  not  hming  made  default^ 
orrejusedtoact. 

Case  for  a  wrongful  distress.  The 
fourth  count  was  for  distraining  the  goods 
of  the  plaintiff,  and  detaining  them,  and 
lelliog  them  after  the  plaintiff  had  reple* 
vied  them,  and  the  sheriff  of  Cumberland 
had  allowed  the  replevin. 

Pleas — First,  not  gailty;  second,  that 
the  land  on  which  the  distress  was  taken, 
was  parcel  of  the  manor  of  Derwentfelb, 
ia  Camberland,  which  is  parcel  of  the  ho- 
nour and  lordshipof  Coekerroonth,  of  which 
ibe  Earl  of  Egremont  ia  seised  in  fee,  who 
is  also  lord  of  the  manor  of  Derwentfella, 
and  that  the  said  Earl  had  an  immemoriid 
right,  without  the  interruption,  calumny, 
or  impediment  of  our  lord  the  King,  to 
have  cogfdsuokce  of  pleas  and  plainta  in  re- 
plevins, in   the  courts  of  the  respective 
manors  and  lordship,  there  to  be  holden 
from  three  weeks  to  three  weeks,  by  plaints 
in  the  said  courts  to  be  instituted,  and  upon 
such  plaints  to  replevy  and  to  grant  deli- 
verance of  goods  or  catde  wrongfully  taken 
as  a  distress  within  the  said  honour,  where- 
ever  complaint  has  been  made  in  the  said 
courts,  tbat'such  goods  and  cattle  have 
been  wrongfully  detained,  in  Uke  manner 
as  the  sheriff  of  the  county  had  in  his 
county  before  the  52  Hen.  S,  and  that  no 
sheriff  nor  other  officer  of  the  King,  may 
enter  within  the  precinct  of  the  honour  or 
lordship  to  perform  any  office  or  execution 
^re,  except  in  default  of  the  bailiffs  there^ 
and  that  by  writ  of  non  omittas :  that  a 
court  baron  of  the  manor  of  Derwentfella 
has  been    held  immemorially  from  three 
weeks  to   three  weeks,  at  which  plaints 
in  replevin  may  be  instituted,  by  means 
whereof  the  right  of  granting  replevins  be- 
loi^ed  to  the  said  Earl,  who  has  not  made 
any  default  of  replevying:  that  the  sheriff 
of  the  comuy  did  not  require  the  said  Earl 
or  hia  steward  to  replevy  the  said  goods, 
and  that  the  said  goods  and  chattels  were 
not  replevied  by  any  authority,  except  by 


the  sheriff  out  of  his  comity  court,  where* 
fore  the  defendants  sold  the  goods  which 
had  been  lawfully  distrained. 

Replication,  admitting  the  seisin  of  the 
Earl  of  Egremont ;  de  injur  id,  &C. 

At  the  trial,  before  Lord  Abinger,  C.B, 
at  the  Cumberland  Summer  Assizes  in 
18S9,  the  defendants  recovered  a  verdict 
on  the  issues,  with  liberty  to  the  plaintiff 
to  assess  the  dsmages  at  U.,  if  the  Court 
should  consider  her  entitled  to  judgment 
non  obstante  veredicto.  In  Michaelmas 
term  following, 

Alexander  obtained  a  rule  nisi  to  that 
effect ;  against  which  cause  was  shewn,  in 
last  term,  by — 

Crestwdl  and  W.  H.  Watson.— The  plea 
is  good.  The  question  is,  whether,  where 
a  lord  of  a  manor  has  an  immemorial  right 
to  grant  replevin,  the  sheriff  of  the  county 
can,  without  his  authority,  and  in  the  ab- 
sence of  his  bailiff,  replevy  goods  taken  in 
distress.  The  defendants  contend  that  he 
cannot.  It  appears  that,  at  common  law, 
the  sheriff  had  no  authority  of  his  own  to 
replevy  goods  distrained  and  impounded 
within  any  liberty  that  had  return  of  writs* 
He  could  only  make  his  warrant  to  the 
bailiff  of  the  liberty  to  make  deliverance — 
2  Inst.  189;  Oilb.  Dist.  p.  91.  By  the 
Statute  of  Marlbridge  (52  Hen.  3.  c.  21)^ 
indeed,  he  is  empowered  to  grant  replevin 
of  goods  distrahied  in  any  liberty  when  the 
bailiff  makes  default;  and,  independently 
of  that  statute,  the  sheriff  has  no  authority 
to  grant  a  plaint  out  of  his  court.  It  is 
now  contended,  that  the  sheriff  has  a  right 
to  grant  replevins,  without  a  writ  containing 
a  non  omittas  clause,  even  where  there  has 
been  no  default  by  the  lord;  and  more- 
over, that,  even  though  he  might  render 
himself  liable  to  an  action  at  the  suit  of 
the  lord,  still,  that  what  he  has  done  in 
exercise  of  this  power,  would  not  be  void. 
it  may  be  admitted,  indeed,  that,  inasmuch 
as  the  sheriff  in  general  has  the  return  of 
the  writs,  he  might  execute  any  process  of 
the  King's  court ;  and  might,  therefore,  in 
obedience  to  any  writ  out  of  this  court, 
grant  a  replevin ;  but  he  cannot  do  it  by  any 
inherent  authority  of  his  own  office.  This 
Court,  treating  him  as  its  officer,  may  call 
upon  him  to  act,  but  cannot  alter  his  posi- 
tion with  reference  to  the  courts  in  his 
own  county.    He  is,  indeed,  the  officer  of 
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the  Court;  and,  where  there  is  an  exclu- 
sive liberty,  the  owner  of  the  franchise  is 
but  his  servant,  and  must  make  return  to 
him — Tonm  of  Derby  v.  Foxley{\),  Com. 
Dig.  tit.  '  Return,'  (A).  See  also  Newland 
▼.  Clige{9).  According  to  Fttz.  N.B.  68, 
the  sheriff  has  only  a  right  to  enter  by 
virtue  of  the  Statute  of  Marlbridge ;  and 
that,  as  already  pointed  out,  only  exists 
where  the  bailiff  of  the  franchise  neglects 
his  duty.  Then,  the  authorities  do  not 
establish  any  right  in  the  sheriff.  In  Wil* 
ton  V.  Hobday  {3)t  the  power  of  a  mayor 
of  a  corporation  to  grant  replevin  is  ad- 
mitted, though  there  was  a  sheriff  of  the 
county  of  the  same  city.  But  Chapman  v. 
Wish\^)  is  supposed  to  be  an  authority 
against  the  defendant.  There,  a  replevin 
had  been  brought  in  the  Court  of  Common 
Pleas,  and  the  University  of  Cambridge 
claimed  cognizance  of  the  plea.  The  de- 
cision was  against  the  claim,  upon  the 
ground,  that  it  was  not  made  in  proper 
form ;  but  certainly  another  objection  was, 
that  the  university  could  not  claim  to  grant 
replevin.  That  point  was  not  decided; 
but  it  was  argued,  that,  inasmuch  as  they 
could  not  grant  a  second  deliverance  of 
the  goods,  according  to  the  Statute  2 
West.  2,  they  could  not  now  award  com- 
plete justice  to  the  parties.  It  is  not  clear, 
that  the  lord  of  the  franchise  might  not 
grant  a  second  deliverance.  (See  Bra. 
Abr.  tit.  '  Conusance,'  pi.  23.)  But,  even 
if  it  be  so,  it  does  not  prove  that  the 
sheriff  can  enter  the  liberty,  in  the  first  in- 
stance. Again,  HaUeit  v.  Birt^S)  only 
decided,  that,  where  there  is  a  prescriptive 
right  to  grant  replevins,  the  lord  of  the 
franchise  cannot  grant  them  by  plaint  out 
of  court,  because  the  Statute  of  Marlbridge 
only  gives  that  power  to  the  sheriff.  All 
these  cases  admit  the  franchise  to  have 
existed  before  that  statute,  and  there  is 
nothing  which  Ukes  it  away.  Assuming, 
however,  that  the  sheriff  had  a  right  to 
grant  replevins  in  this  franchiie,  still  the 

(1)  1  Ron.  R.  118. 

(f )  S  B.  &  Ad.  630;  8.  e.  1  Law  J.  Rep.  (n.8.) 
K3. 179. 

(3)  4  Mm.  &  Selw.  If  0. 

(4)  FiUgibbon,  153,  S94. 

(5)  1  Lord  Rayiii.218;  s.  o.  Skins.  674 ;  tSalk. 
580 ;  Ctnb.380 ;  5  Mod.  852.  See  the  differenoet 
between  these  reporU  pointed  oatin  Bto.  Abr.  tit* 
•Esplefia,'(C). 


plaintiff  has  no  right  of  action.  She  is  not 
damnified.  If  distrained  upon  again,  she 
may  have  her  remedy  by  an  action  on  the 
case,  or  she  may  resort  to  her  writ  of  se- 
cond deliverance  for  the  goods ;  and,  if 
they  have  been  removed,  and  an  eUmgata 
be  returned,  she  may  have  process  of 
fVUhemam.  So  that  there  is  no  ground 
for  this  action  against  the  defendants. 

Alexander  and  Wightmant  in  support 
of  the  rule. — As  to  the  last  point,  the 
answer  is,  that  the  defendants  sold  the 
plaintiff's  goods,  after  notice  that  they 
were  replevied  in  the  sheriff*'8  court.  If 
that  replevin  was  invalid,  it  is  clear  that 
the  plaintiff  has  a  good  cause  of  action 
against  the  defendants.  It  comes,  there- 
fore, to  the  main  question,  whether  the 
sheriff's  right  to  grant  replevin,  is  ousted 
by  the  franchise  of  the  Earl  of  Egremont. 
The  plaintiff  contends,  that  it  is  not ;  and 
her  argument  is,  that  where  there  are  two 
courts,  one  existing  at  conmion  law,  and 
the  other  by  prescription,  and  the  legisla- 
ture gives  additional  powers  to  the  former, 
so  that  the  ancient  jurisdiction,  which  is  alone 
possessed  by  the  prescriptive  court,  would 
fail  to  do  complete  justice,  this  latter  rousi 
give  way  to  the  former.  Lord  Egremoni 
can  only  claim  according  to  his  prescrip* 
tion,  but  the  sheriff  has  had  greater  powers 
given  to  him  by  the  Statute  of  Marlbridge. 
That  act  remedied  the  inconvenience  which 
arose,  in  consequence  of  the  sheriff  not 
being  able  to  enter  a  liberty  ^to  grant  re- 
plevin, without  a  non  omiitas  clause  inserted 
in  the  writ ;  and,  by  that  statute,  he  is 
empowered  to  do  so,  and  also  to  grant  re- 
plevin out  of  court.  Again,  by  the  statute 
1  West.  2.  c.  2.  (13  Edw.  1.  c.  2.),  he  may 
break  open  houses  to  makedelivery  of  cattle 
impounded  therein ;  and  the  writ  of  second 
deliverance  is  to  be  directed  to  the  sheriflv 
only  out  of  the  court  in  which  the  replevin 
is,  that  is  one  of  the  King's  courts*— see  8 
Inst.  340.  By  1  &  2  P.  &  M.  c.  12.  s.  9^ 
the  sheriff  is  required  to  appoint  deputies 
in  his  county,  to  grant  replevins.  These 
powers  are  not,  however,  given  to  the 
lords  of  any  franchise,  and  in  all  these  re- 
spects, the  prescriptive  court  becomes  mn 
inferior  jurisdiction.  The  lord  cannot* 
therefore,  restrain  the  King's  subjects,  and 
compel  them  to  go  into  his  court,  where 
they  cannot  have  omiplete  justice— see 
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^  per  Lord  K.  Otiadford,  2  Feni.  86$. 
Cimpman  v.  With  is  an  authority ;  for  the 
objections  that  were  urged  against  the 
daim  there,  are  the  same  as  in  the  present 
case.  So  in  HaUett  v.  Bxrt^  the  same  doc- 
trine pre?a]led ;  and  see  Bac.  Ahr. '  Reple- 
Tin,'  (C),  "Courts'  (D),  3  Com.  Dig. 
'Courts/  (P),  3. 

[CoLERiDOE,  J. — Suppose  a  distress  to 
be  made  whilst  the  lord's  court  is  sitting, 
can  be  grant  replevin  ?] 
Certainly. 

[Coleridge,  J. — ^Then  his  power  is  not 
taken  away  by  the  statute  ?] 

No ;  that  is  not  contended,  but  his  ex« 
dusive  right  is.  As  to  Wilson  y.  Hobday^ 
it  is  no  authority  in  the  present  case,  be- 
cause it  only  decides  that  the  replevin  in 
the  nutyor's  court  is  valid ;  it  does  not  de- 
termine whether  he  could  grant  a  replevin 
out  of  court.  But  assuming  that  the  re- 
plevin ouffht  tp  have  been  granted  by  the 
lord,  yet,  m  the  present  case,  which  is  not 
a  question  between  the  sheriff  and  the 
lord,  the  replevin  granted  by  the  sheriff 
is  not  to  be  held  to  be  void.  Where  there 
is  an  act  done  contrary  to  a  prescriptive 
franchise,  it  is  not  absolutely  void,  but 
only  voidable,  as  where  an  arrest  was 
made  within  the  verge  of  the  palace — Fitz^ 
patriek  v.  Kelly  {G),  or  where  a  bail-bond 
was  given  to  the  sheriff  of  Durham,  within 
the  palatinate — Jackson  v.  Hunter  (J),  See 
also  PiggoU  v.  W'Ukes  (8).  Therefore, 
even  if  tl^  sheriff  be  liable  to  the  lord  for 
an  usurpation  on  his  franchise,  the  reple- 
vin, which  was  granted,  was  not  void,  and 
the  defendants  are  liable  for  selling  the 
plaintiff's  goods,  after  notice  that  they  had 
been  replevied. 

Cur*  adv.  vuU. 

The  judgment  was  delivered,  on  this  day, 
by- 

Loan  Dbkman,  C.J. — ^This  was  an  ac- 
tion on  the  case  for  various  oppressive  and 
irregular  proceedings  in  taking  a  distress. 
There  were  several  pleas.  The  jury  found 
fat  the  defendants  on  all  the  issues ;  but, 
as  to  the  plea  pleaded  to  the  fourth  count, 
a  rule  was  obtained  and  argued  for  enter- 
ing judgment  for  the  plaintiff  notwith- 

(6)  Citfld  S  Term  Rep.  740. 

(7)  6  Term  Rep.  71. 

(8)  3  B.  &  Akf.  50f  • 


standing  the  verdict,  on  the  ground  that 
the  plea  is  bad  in  law.  The  grievance  set 
forth  in  this  count  is,  that  the  defendants 
sold  the  goods  distrained  for  rent  due  in 
respect  of  a  farm,  land,  and  premises,  after 
the  sheriff  had  granted  a  replevin  of  them 
to  the  plaintiff.  The  plea  states,  that  the 
farm,  land,  and  premises  in  which  they 
were  taken,  are  within  the  honour  or  lord- 
ship of  Cockermouth,  and  that  Lord  Egre- 
mont,  as  lord  of  the  honour,  had  cognizance 
of  pleas  and  plaints  in  replevin,  in  courts 
baron  of  the  said  honour,  holden  from  time 
beyond  legal  memory,  from  three  weeks 
to  three  weeks,  where  plaints  in  replevin 
may  be  instituted,  with  a  power  to  replevy 
and  grant  deliverance  of  goods  wrongfully 
distrained  within  the  honour,  such  as  the 
sheriff  had  before  the  statute  of  Marlbridge ; 
and  that  no  sheriff  might  enter  the  said 
honour  except  on  default  of  the  bailiff,  by 
means  whereof,  the  right  to^rant  replevins 
belonged  to  the  lord,  and  that  he  had  made 
no  default  in  replevying  or  granting  deli- 
verance in  this  case ;  with  an  averment,  that 
the  sheriff  before  replevying  did  not  re- 
quest the  lord  to  replevy  or  grant  deliver- 
ance, and  that  the  sheriff  granted  the  re- 
plevin out  of  his  county  court.  The  vali- 
dity of  this  plea  was  argued  in  the  most 
learned  and  elaborate  manner,  but  rather, 
perhaps,  as  between  the  sheriff  of  the 
county  and  the  lord  of  the  honour,  than 
with  reference  to  the  litigating  parties. 
The  plaintiff  contended,  that  the  whde 
record  shewed  her  to  have  been  aggrieved 
within  the  1st  or  the  2nd  clause  of  the 
j^lst  cap.  of  the  statute  of  Marlbridge,  the 
former  providing  that  the  sheriff  may  de- 
liver goods  taken  and  detained  after  plaint 
levied,  if  they  are  taken  out  of  liberties ; 
the  second,  that  if  the  beasts  were  taken 
within  any  liberties,  and  the  bailiffs  of  the 
liberty  wUl  not  deliver  them  {noherint  ea 
deUberare\  then  the  sheriff,  for  default  of 
those  bailiffs,  shall  cause  them  tp  be  deli- 
vered. It  was  said,  that  the  plea  did  not 
shew  the  goods  to  have  been  impoimded 
within  the  honour  of  Cockermouth ;  and 
certainly  it  makes  no  direct  allegation  of 
that  fact,  but  the  cause  of  complaint  being 
the  sale  after  a  replevin  by  the  sheriff,  it 
is  sufficient  if  it  shews  facts  by  which 
the  jurisdiction  of  the  sheriff  to  grant 
such  replevin  is  taken  away»  and  that 
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objeotion  to  the  gale  therefore  removed. 
The  plea  alleges,  in  the  words  of  the 
statute,  a  taking — t.  e.  a  distraining  within 
liberties.  The  declaration  has  charged  no 
wrongful  removal,  and  we  think,  therefore, 
that  tne  place  of  impounding  has  not  been 
made  material  by  either  party.  The  taking 
then  having  been  within  a  liberty,  the  she* 
riff  acquired  from  the  statute  jurisdiction 
to  replevy  in  the  event  there  described— 
t.  e.  if  the  bailiff  of  the  honour  would  not 
deliver  them.  By  that  defect  of  the  bailiff, 
the  sheriff  is  empowered  to  act.  But,  can 
we  say  that  the  bailiff  m  this  case  would 
not  deliver  the  cattle,  when  the  plea  states, 
that  the  sheriff  had  not  required  him  so  to 
do?  Coke,  in  his  commentary  on  this 
chapter,  founding  himself  on  Fleta's  au* 
thority,  expressly  says,  "  that  in  such  case 
the  sheriff  ought  to  make  a  warrant  to  the 
bailiff  of  the  liberty,  to  make  deliverance ; 
whereunto,  if  he  make  no  answer,  or  return 
that  he  wUl  make  no  deliverance,  or  the 
like,  the  sheriff  may,  by  force  of  this 
statute  and  Westminster  first,  enter  into 
the  liberty,  and  make  deliverance."  This 
refers  to  the  17th  chapter  of  Westminster 
the  first,  which  enjoins  the  sheriff  to  em- 
ploy force,  if  necessary,  for  rescuing  dis- 
tresses improperly  detained,  and  enacts  a 
severe  punishment  against  the  takers ;  but 
this  provision  is  also  made  to  take  effect 
after  the  lord  or  taker  shall  be  admonished 
to  make  deliverance  to  the  sheriff.  It 
seems  impossible  then  to  construe  the  word 
nokierint  in  the  ordinary  sense  of  a  mere 
neglect  or  nonfeasance,  when  it  evidently 
imports  refusal  to  comply  with  a  demand! 
Now,  in  this  case,  no  demand  was  made, 
and  we  might  propose  a  second  question— 
of  what  default,  under  these  circumstanceSf 
the  lord  of  the  liberty  can  be  deemed 
l^ty  7  The  statute,  while  it  represses 
illegal  proceedings  in  the  owners  of  fraUf 
chises,  recognizes  and  preserves  their  legi- 
timate rights ;  and  it  would  seem  hard  to 
charge  them  with  default,  where  they  pro- 
ceed with  all  due  diligence,  according  to 
the  course  and  practice  of  theur  courts.  If, 
however,  the  incapacity  to  administer  a 
remedy  as  speedily  as  the  common  law 
would,  by  the  hands  of  a  sheriff,  can  be 
called  a  default,  there  can  be  no  grievance 
in  any  particular  instance,  without  its  being 
made  to  appear  that  such  delay  has,  in 


fiustf  taken  place*  By  possibility,  the  three 
weeks*  court  might  have  been  held  imme- 
diately, and  so  have  enabled  the  lord  to 
replevy  as  early  as  the  sheriff  could.  But 
those  inquiries  are  really  out  of  the  present 
case,  which  charges  the  landlord  with  op- 
pressive conduct  in  selling  after  replevin 
granted,  but  does  not  shew  that  he  ever 
had  notice  that  it  was  granted. 

It  was,  indeed,  argued,  that  the  sheriff 
may  possibly  have  sent  his  warrant  to  the 
lord's  bailiff  (as  Coke  intimates  he  ought) 
consistently  with  the  plea.  This  is  true ; 
but  that  fact  cannot  be  inferred,  when  it  is 
essential  towards  establishing  the  plaintiff's 
case  of  grievance ;  still  less  should  we  be 
justified  in  presuming  that  notice,  without 
which  the  sale  by  the  defendant  is  blame- 
less. The  grant  of  a  replevin  is  a  matter 
exclusively  between  the  officer  who  grants 
it,  and  the  owner  of  the  distrained  goods ; 
if  the  distrainor  is  to  be  affected  by  it,  he 
must  receive  notice  that  it  has  been  done. 
Here,  then,  b  a  short  answer  to  the  plain- 
tiff's case  cm  the  count  under  considera*- 
tion.  Perhaps  his  declaration  was  demur- 
rable for  not  averring  notice ;  the  want  of 
it  might  have  been  pleaded,  and  would 
have  be^i  a  good  defence.  At  all  events, 
when  the  record  fails  to  shew  that  the  she- 
riff, who  was  not  originally  the  proper 
officer  to  replevy,  gave  the  defendant  no- 
tice of  his  having  acquired  and  exercised 
that  power,  the  apparent  right  of  actioiv 
whatever  it  may  have  been,  vanishes  (torn 
the  record. 

JudgmetUfar  the  defendants. 
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Poor  Rate — Festry  Book,  Inspection  of. 

In  the  parish  of  Paddington^  there  is  n 
book^  containing  aeeoimts  of  the  rakSt  kepi 
under  the  autlutrity  of  a  local  act,  w/iicA  does 
not  provide  for  its  inspectioUf  or  being  copiad 
by  the  rate»payers : — Heldf  tiiat  the  Court 
had  no  authority^  under  that  od,  or  the 
1  4*  2  ^ill*  4.  c.  60,fv/itc/i  has  been  adopted 
by  the  parish^  or  at  common  larSf  to  order  the 
vestry  to  grant  on  ifupcction  thereof  to  a 
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nk-fcnfir;  or  io  aUom  him  io  wutki  copiii 
tfdftxira^sfrmnit. 

[For  the  report  of  the  above  caie,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  159.] 


"^THB    KINO,  ON   THE    PEOSECU- 

TION  OV  THE  OT7ABDIAN8  OV 

THE  POOR  OF  THE  HOLBORN 

1837.       7        UNION    9.    THE    GOTE&NORS 

Jane  11.  i      and    directors     ot    the 

UNITED  PARISHES  OF  ST. 
ANDREW,  HOLBORN,  AND  ST. 
OEOROB  THE  MARTYR. 

Mandamus — Return  — Practice  —  Guar* 
£(ms  of  the  Poor, 

The  ruk  of  practicif  that  there  must  he 
eight  days  bettveen  the  teste  and  return  of  a 
fsrit  of  mandamuii  is  appUcabUf  where  a 
mandamus^  ahsokOe  in  tJte  first  instances  is 
Hre^ed  to  governors  and  directors  of  the  poor 
of  a  district^  under  a  local  act,  to  pay  money 
from  the  poor^rateSf  for  their  proportion  of 
upenses  incurred  by  the  guarcUans  of  a 
mdon  under  4^5  WiU.  4.  c.  76. 

Andj  if  the  parties  who  obtain  such  writ 
make  it  retumabk  at  an  earlier  day^  with* 
oiU  the  leave  of  the  Court,  the  Courts  on  the 
«bjecUon  being  brought  to  their  knowledge, 
nkl  quash  the  writ  ojf  their  own  act, 

Semble — That  if  there  is  a  diffiirence  of 
fpmcon  amongst  the  directors  and  governors, 
as  to  obeying  the  maiuhmus,  or  making  a 
return  thereto,  some  of  them  cannot  make  a 
separate  return,  or  apply  to  set  aside  the 
writ  for  irregularity. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  160.] 


1836.» 


} 


TIBBITTS  V,  GEORGE. 


Insolvent — Assignment, 

An  action  for  money  had  and  received  is 
not  mtumtasnable  by  the  assignee  of  an  insol* 
tent  debtor f  against  a  creditor,  for  the  amount 

*  Thu,  and  the  followiog  cises  beariog  the  date 
of  Uie  year  1836,  are  tbe  cases  referred  to  in  p.  S56 
of  the  King's  Bench  Reports  in  the  previous  to* 
hiae.  Circumstances  have  rendered  it  impossible 
to  giT«  reports  of  these  cases  until  tike  present  time. 


efdividendwKch  he  htis  receividfrom  u  bmhm 
rupt*s  estate  under  a  parol  assignment  of 
such  dividend  to  satirfy  his  debt,  made  bonft 
fide  by  the  msolvent  more  than  three  months 
before  the  commencement  of  imprisonment^ 
with  the  knowledge  and  assent  of  the  solicitor 
under  the  bankruptcy. 

Assumpsit  for  money  had  and  receivedi 
and  on  an  account  stated. 

At  the  trial,  before  Littledale,  J.,  at  the 
Northampton  Spring  Assizes,  1835,  it  ap- 
peared, that  the  action  was  brought  by  the 
plaintiff  as  assignee  of  Mrs.  Thompson, 
an  insolvent  debtor ;  that  in  February  or 
March  18312,  a  person  ofthe  name  of  Mer- 
cer, who  was  indebted  to  Mrs.  Thompson 
to  the  amount  of  400^.,  being  in  embarrass- 
ed circumstances,  executed  a  second  mort- 
gage, of  an  estate  at  Thrapston,  by  way  of 
security  for  the  debt ;  but  soon  afterwards 
a  fiat  of  bankruptcy  was  issued  against 
Mercer,  and  Mrs.  Thompson  delivered  up 
the  mortgage  deed,  and  proved  her  debt 
under  the  commission.  At  that  time,  the 
defendant  advanced  money  to  Mrs.  Thomp- 
son, and  the  latter,  by  parol,  agreed  thAt 
he  should  receive  the  dividends  which 
would  come  to  her  from  Mercer's  estate. 
This  was  with  the  knowledge  and  assent  of 
Archbald,  the  attorney  of  the  assignees  of 
Mercer.  In  July  1833,  the  plaintiff  ob- 
tained judgment  in  an  action,  and  issued 
execution  for  the  debt  and  costs  against 
Mrs.  Thompson,  who  went  to  gaol,  and 
took  the  benefit  of  the  Insolvent  Debtors 
Act,  in  the  December  following.  In  Au- 
gust 1833,  previous  to  going  to  prison, 
Mrs.  Thompson  executed  a  regular  assign- 
ment to  George  of  the  dividend  which  she 
might  be  entitled  to  under  Mercer's  estate. 
The  dividend  on  Mercer's  estate  of  4«.  in 
the  pound,  was  paid  to  George  whilst 
Mrs.  Thompson  was  in  prison. 

The  learned  Judge  direoted  the  jury, 
that  if  they  thought  the  parol  agreement 
that  George  should  receive  the  dividends 
which  Mrs.  Thompson  would  be  entitled 
to  under  Mercer's  estate,  was  entered  into 
at  the  time  when  the  money  was  borrowed, 
such  agreement  was  valid  and  binding  in 
point  of  law,  and  the  defendant  was  enti- 
tled to  a  verdict.  A  verdict  was  found  for 
the  defendant,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  for  80/,|  the 
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amount  of  the  sums  received  from  Mer- 
cer's estate. 

A  rule  had  been  obtained  pursuant  to 
the  leave  reserved,  or  for  a  new  trial, 
against  which  cause  was  shewn  by — 

AdafMf  Serj.  and  Humfrey, — ^The  jury 
have  found  that  an  agreement  was  entered 
into  between  Thompson  and  George,  for  the 
transfer  to  George  of  the  dividend  which 
Thompson  should  be  entitled  to  under  the 
estate  of  Mercer.  This  was  at  a  time  when 
Mrs.  Thompson  was  in  solvent  circum- 
stances ;  and  the  agreement,  therefore,  was 
not  void  as  a  voluntary  conveyance  under 
the  SZnd  section  of  the  Insolvent  Act,  for 
it  is  of  the  very  essence  of  this  section, 
that  the  conveyance  should  be  during 
the  period  when  the  party  is  in  insolvent 
circumstances,  and  made  within  three 
months  before  the  commencement  of  the 
insolvent's  imprisonment.  The  agreement 
itself  here  was  made  whilst  the  party  was 
solvent,  although  the  authority  to  the 
assignees  to  pay  the  money  to  George, 
which  was  given  pursuant  to  that  agree- 
ment, was  within  three  months  of  the  com- 
mencement of  the  insolvent's  imprisonment. 
It  is  not  under  this  order  that  the  money 
is  paid,  but  by  virtue  of  the  previous  agree- 
ment. As  all  the  money  would  pass  through 
the  hands  of  Archbald,  who  was  the  attor- 
ney of  the  assignees  of  Mercer,  and  Arch- 
bald  knew  of  the  agreement  between  Mrs. 
Thompson  and  George — this  was  distinct 
notice  to  the  assignees,  and,  without  any 
subsequent  order,  they  would  be  trustees 
to  the  amount  of  the  dividend  payable  to 
Mrs.  Thompson  for  George. 

fVaddington  and  Miller,  contrii,  contend- 
ed, that  as  the  money  was  paid  to  George 
since  the  assignment  of  the  insolvent's  es- 
tate to  tlie  plaintiff,  and  the  authority  given 
in  August  must  be  admitted  to  be  void 
within  the  meaning  of  the  32nd  section  of 
the  Insolvent  Act,  it  was  a  voluntary  act 
done  within  three  months  of  the  com- 
mencement of  the  insolvent's  imprisonment, 
and  it  was  absolutely  void  for  all  purposes. 

[CoLERiDOB,  J. — Such  au  authority  might 
be  fraudulent  per  se ;  but  it  might  be  valid 
as  an  act  done  in  completion  of  a  former 
valid  agreement.] 

The  transfer  of  the  property  would  not 
be  cpmplete  without  the  order— fucft  v. 


Lee{\\  for  there  is  nothing  without  that 
order,  to  take  the  money  out  of  the  order 
and  disposition  of  the  insolvent.  It  is  for 
the  defendant,  who  relies  upon  an  assign- 
ment of  the  debt  of  Thompson,  to  shew 
affirmatively  and  distinctly  that  notice  was 
given  to  the  assignees  of  Mercer ;  and  Arch- 
bald,  when  he  was  called  as  a  witness,  was 
never  asked  the  question*  whether  he  ever 
communicated  to  the  assignee  of  the  fund 
the  fact  of  the  transfer  of  Mrs.  Thompson's 
dividend ;  and  the  assignee  himself  was 
called,  who  proved  payment  of  the  sum 
under  the  order. 

[Patteson,  J. — It  was  not  necessary  that 
there  should  be  any  express  order.] 

There  was  not  a  complete,  or  a  legal  or 
equitable  assignment,  without  such  an  order 
to  the  assignees  of  Mercer;  that  alone 
made  the  transfer  complete — Carvalko  v. 
Bum  {2).  The  interest  in  the  dividend 
remained  in  the  insolvent  at  the  time  when 
she  took  the  benefit  of  the  act,  and  passed 
to  her  assignee. 

[LiTTLEDALE,  J. — You  coutcud,  that  if 
this  agreement  had  been  drawn  up  in  the 
most  regular  way,  and  notice  of  the  exist- 
ence of  it  given  to  the  assignees  of  Mercer, 
yet  that  the  interest  would  not  have  passed 
under  the  agreement.] 

Yes;  on  the  authority  of  Carvalko  v. 
Bum,  which  was  recognized  in  a  late  case 
of  L'ule  V.  Gvthrte  (3).  If  it  had  been  an 
agreement  to  transfer  tlie  whole,  that  might 
have  made  a  difference — Crowfoot  v.  Gur^ 
fkw(4). 

[GoLERiDOB,  J. — ^There  was  an  inteofcaon 
to  transfer  the  whole  here,  because  the 
calculation  was  made  upon  the  whole 
amount.] 

All  that  it  could  possibly  ammmt  to, 
would  be  an  equitable  assignment  to  the 
amount  of  the  consideration. 

[Patteson,  J. — ^Assume  that  to  be  so, 
and  that  the  defendant  could  have  main- 
tained no  action  to  recover  this  money 
against  the  plaintiff;  yet  the  plaintiff  would 
be  trustee  for  the  defendant.  This  is  not 
a  question  between  the  original  debtor  and 

(1)  1  Ad.  &  £1.  808 ;  8.  c.  3  Law  J.  Rep*  (n^ 
K.B.  eo6. 

(2)  4  B.  &  Ad.  383 ;  a.  c.  1  Ad.  &  £1.  885. 

(3)  1  Hodg.  85;  temhie  a.  c.  asliealie  o.  Guihrie, 
1  Bing.  N.C.  697  ;  4  Law  J.  Rep.  (N.8.)  OF*.  ««7, 

(4)  9Biiig.372;  •.o.«  Law  J.  Rep.  (n.8.)  C»P.  St. 
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tteditor,  or  his  assignee ;  but  bet^ben  the 
'original  creditor  and  the  assignee  of  the 
debtor.  The  cestm  que  trust  here  has  t^- 
ceived  the  money,  when  the  trustee  should 
have  received  it.  Is  therfe  any  cause  oT 
action  for  money  had  and  received,  by  the 
trustee,  in  such  a  ca^e  ?] 

The  case  of  Cahalho  v.  Burn  h  pre- 
cisely the  sdme  case;  and  Best  v.  Ar- 
gks  (5)  is  an  authority,  that  an  action  fbir 
money  had  and  received  may  be  main- 
tained by  the  assignee  of  the  insol- 
vent, under  circumstances  similar  to  the 
present.  The  case  of  Rotve  v.  Daw- 
ion  (6)  is  ihe  strongest  caSe  against  the 
position  contended  fbr  on  behalf  of  the 
plaintiff;  but  that  establishes  the  distinc- 
tion betwcieu  an  order  in  Writing  upon  il 
fund,  and  i^mete  parol  promise — Ex  parte 
South  (7).  There  mufet  be  ah  dtigagement 
to  pay  ont  6f  the  particukr  fufid,  in  ord^f 
to  constitdtd  an  equitable  assignment—^ 
Watson  V.  the  Duke  of  Wellington  {8% 
Vrhere  the  distinction  is  likewise  drawn  be- 
tween a  meire  notice  and  an  order.  Ther^ 
is  no  case  in  which  a  verbal  assignment  oii 
a  contingent  fund  has  been  held  to  vest  the 
money  in  the  assignee,  without  an  brdei^ 
in  writing  fi-om  the  party,  and  the  absent 
of  the  party  holding  the  ftmd. 

Cur,  adv,  vuU. 

This  case  was  argued  in  Easter  term, 
(April  SO,)  and  now,  on  the  )ast  da^  of 
Trinfty  term^  the  judgment  of  the  Court 
was  delivered  by — 

Lord  Denman,  C.J. — ITiis  was  an  ac- 
6on  brought  by  the  assignee  of  an  insolvent 
debtor,  to  recover  from  the  defendant  « 
snm  of  money  received  by  him  uhd^  thfe 
Ibllowmg    circumstance* :  —  Tt  appedr^ 
that  one  Mercer  was  indet>ted  to  the  in- 
Aolrent  in  a  sum  of  404/.,  for  which  Mer- 
cer had  given  to  the  insolvent  a  mortgage 
on  some  property,  subject  to  a  prior  mort- 
gage.    Mercer  became  ban^upt ;  and  a 
tommissioll  was  9ued  out,  to  which  ohe 
Arclibald  #as  thii  solicitor.     The  insol- 
vent having  no  means  of  snpport  but  th€^ 
interest  of  this  debt,  was  reduced  to  much 

•  (5)  «  Cf.  AtM^^.594;s.c.SLtw/.  It^p.  (n.5.) 
Esrfi.  117. 

•  <6)  t  Vea«3a9. 
<7>  S  S«raost39'i. 

(8)   I  Ru»s.  6t  M^l.  60J?;  8.  c.  8  Law  J.  Hep. 
Cb4aie.  \Sf9. 

New  Seates,  VI.-K  B. 


Hifflculty  by  the  bimkruptc^,  and  consult- 
ed the  defendant,  who  advanced  her  seve- 
ral sumk  of  money  on  ^he  security  of  the 
debt.  Ah  agreement,  not  in  writing,  was 
entered  into  bond  fide^  (as  was  found  by 
ihe  jury,  and  which  finding  is  not  impeach- 
ed,) by  which  the  insolvent  verbally  as- 
signed to  the  defendant  any  dividends  she 
inight  be  entitled  to  under  Mercer's  com- 
tnission,  and  any  money  she  might  receive 
from  the  mortgage,  for  securing  his  ad- 
vances. Archbdd  was  present  at  the 
making  of  thib  agreement,  and  entirely 
privy  to  it,  and  advised  that  no  writing  or 
formal  assignment  was  necessary,  because 
the  money  must  pass  through  his  hands, 
and  he  would  take  care  it  should  be  paid : 
but  it  was  found  b^  the  jury,  that  he  had 
hot  communicated  the  ^eement  to  Mer- 
cier*s  assignee.  At  that  time  the  insolvent 
had  not  proved  under  the  commission, 
being  advised  not  to  do  so,  but  to  rely  oti 
her  mortgage;  Ultimately  the  mortgage 
W^s  found  to  b^  of  no  valu^,  and  the  in- 
solvent proved  her  debt  under  the  com- 
mission. Sh&  afterwards  took  the  benefit 
of  die  Insolvent  Act,  and  subsequently 
received  from  the  fLssignee  the  sum  of 
inoney  in  questioh  In  this  action,  which 
She  handed  bver  to  the  defendant,  imd 
Which  was  much  less  than  his  advain^es. 
llie  case  was  tried  at  the  As^i^es  for 
Northampton,  in  the  Spring  of  1^35,  and 
a  verdict  found  for  the  defendant. 

The  insolvent,  previcfusly  to  her  going 
to  prison,  had  assigned  the  debt  by  deed ; 
but  it  was  under  such  circumstances  that; 
but  for  the  former  agreement  found  by 
the  jury,  the  transaction  wbiild  have  beeh 
void  under  Stat.  7  Geo.  4.  c.  57.  s.  32. 
The  case  of  the  defendknt,  therefore,  rests 
on  the  original  agreement  found  by  th^ 
jury  to  have  been  bond  fide. 

Three  objections  were  taken  on  a  rule 
fit^t  to  set  aside  this  verdict.  First,  that 
the  debt  due  frofti  Mercer's  estate  was  ih 
the  order  and  disposition  of  the  insolvent 
within  the  30th  section  of  7  Geo.  4.  c.  57^ 
for  want  of  expr^s  notice  to  Mercer's 
assignee.  Secondly,  that  there  was  no' 
valid  agreement,  either  at  law  or  in  equity, 
for  want  of  some  writing,  or  some  express 
assent  of  the  assignee  of  Meroer.  Thirdly, 
that,  as  the  insolvent  had  a  residuary  in- 
terest after  payment  of  the  defendant's 
advances,  the  whole  debt,  passed  to  her 
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assignee,  subject  to  ^e  defendant's  clahn 
or  lien,  supposing  it,  to  be  valid. 

We  are  of  opinion,  that  none  of  these 
objections  can  be  sustained,  and  that  the 
verdict  ought  to  stand. 

As  to  the  first,  it  is  not  necessary  that 
formal  notice  should  be  given  to  the  debtor ; 
it  is  sufficient  if  it  be  shewn,  that  the  fact 
of  assignment  was  communicated  to  him — 
Smith  V.  Smith  (9),  and  Ex  parte  JVatkins 
(10).  In  this  case,  the  knowledge  of 
Archbald,  the  solicitor  to  the  commission, 
is,  we  think,  the  knowledge  of  the  assig- 
nee, and  sufficient  to  prevent  the  opera- 
tion of  the  dOth  clause  of  the  Insolvent 
Act. 

As  to  the  second,  none  of  the  autho- 
rities which  have  been  cited  shew  that  it  is 
necessary  that  the  assignment  should  be  in 
writing  in  order  to  pass  an  equitable  in- 
terest, although  in  very  many  of  the  cases 
there  was  a  writing ;  and,  as  to  express 
assent,  it  is  undoubtedly  held  that,  in  order 
to  give  an  action  at  iaw,  the  debtor  must 
consent  to  the  agreed  transfer  of  the  debt, 
and  that  there  must  be  some  consideration 
for  his  promise  to  pay  it  to  the  transferee ; 
but  in  equity  it  is  otherwise,  as  was  ex- 
pressly stated  by  Lord  Eldon,  in  Ex 
parte  South :  and  the  same  doctrine  is  to 
oe  found  in  many  other  cases.  It  is  suffi- 
cient if  there  be  an  engagement  by  the 
debtor  that  a  particular  fund  shall  be 
charged  with  or  appropriated  to  the  pay- 
ment of  the  debt.  That  was  so  in  the 
present  case;  and  indeed  the  consent  of 
Archbald  might  fairly  be  treated  as  the 
consent  of  the  assignee  of  Mercer,  if  that 
were  necessary.  I^  then,  there  be  a  valid 
equitable  assignment,  the  thing  assign- 
ed would  not  pass  to  the  plaintiff  under 
the  Insolvent  Act,  because,  as  has  been 
often  held,  the  assignee  of  an  insolvent  or 
bankrupt  takes  only  what  the  insolvent  or 
bankrupt  is  beneficially  entitled  to.  The 
case  of  Best  v.  Arglet  approaches  very 
nearly  to  the  present  case,  and  was  de-, 
cided  on  the  ground,  tliat  the  facts  did  not 
clearly  amount  to  an  assignment  in  equity. 
Perhaps  we  may  think,  that  the  Court 
might  in  that  case  have  taken  on  them- 


(9)  t  Cr.  &  M«e.  f 31 ;  S. o.  3  Ltvr  J.  lUp.  (n.8.) 
£iob.4S. 

(10)  1  Mont.  &  Ayr.  689;  a.  e.  5  Uw  J.  lUp. 
(N.^.)  Bankr.  56. 


selves  to  say,  that  there  was  an  assignment 
in  equity ;  but,  however  that  may  be,  we 
think  that  the  present  case  is  free  from 
doubt,  and  that  it  is  unnecessary  to  drive 
the  parties  to  a  court  of  equity. 

As  to  the  third  objection,  the  case  of 
CarvaUto  v.  Bum  is  relied  on ;  as  to  which 
it  is  sufficient  to  say,  that  it  was  an  action 
of  trover  for  the  whole  goods,  on  which  it 
was  said  that  there  was  a  lien,  or  which 
were  said  to  be  assigned,  both  the  produce 
of  the  goods  and  the  debt  fpr  which  there 
was  a  lien,  or  for  which  they  were  as- 
signed, being  uncertain  in  amount,  and 
there  being  a  clear  residuary  interest  in 
the  bankrupt;  whereas,  in  the  present  case, 
the  debt  is  certain,  and  the  subject-matter 
of  assignment  is  certain — vis.  so  much  of 
the  dividends,  and  no  more,  aswould  be 
sufficient  to  satisfy  that  debt.  The  whole 
of  the  dividends,  if  they  had  exceeded  the 
debt,  would  not  have  passed  under  the  as- 
signment ;  and,  as  soon  as  the  debt  was 
satisfied,  the  remainder  would  be  paid  to 
the  plaintiff  for  the  benefit  of  the  insol- 
vent's creditors.  Therefore,  neither  could 
the  defendant  become  trustee  for  the  plain- 
tiff, nor  the  plaintiff  for  the  defendant, 
and  the  case  of  Carvalho  v.  Bum  is  not  in 
point.  The  rule  must  be  discharged. 
Rule  disckatged. 


1886.     \     r 
prills./    ^"^ 


April 


the  matter  of  ridlbt. 


Attorney — -Admistion, 

A  party  had  assumed  a  nem  name  after 
the  service  under  his  articles  was  complete 
edf  and  had  put  up  Ids  notices  in  that  name, 
without  reference  to  his  former  name.  The 
Court  required  him  to  put  up  his  notices  m 
both  nameSf  and  allowed  him* to  be  admitted 
at  tJie  end  of  the  term. 

This  was  an  application  by  W,  H,  fVat* 
son^  to  admit  an  attorney.  He  had  served 
under  his  articles  in  a  different  name, 
which,  in  May  1835,  he  had  change<l  to 
that  of  Ridley,  by  which  he  had  since  been 
known.  He  had  fixed  up  his  notices  under 
the  name  of  Ridley,  without  reference  to 
his  former  name.  It  was  contended,  that 
this  was  a  sufficient  compliance  with  the 
rule,  Trin.  31  Geo.  3. 

Cttr.  adv.  vult. 
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Lord  Dbnman,  C.J.,  now  said,  that  the 
party  might  fix  up  notices,  stating  both 
names,  to  remain  during  the  residue  of  this 
term;  and  if  no  caveat  was  then  entered,  he 
might  be  admitted  at  the  end  of  the  term. 


1836. 
April  18 


Y    In  the  matter  of  pranolet. 

Aitomey — Admission, 

The  three  days  notice  to  the  Master  re- 
fidred  by  the  rule,  HU,  6  JVill,  4,  by  persons 
applying  to  be  admitted  attornies,  must  be 
etcluuoeof  the  day  on  which  it  is  given,  and 
of  the  first  day  of  the  term  to  which  it  relates. 

This  was  a  similar  application  made  by 
^eer.  Mr.  Prangley  had  given  notice  on 
the  12th  of  April  of  his  intention  to  apply 
fbr  admission  in  the  next  term.  Term  be- 
gan on  the  15th,  and  the  Master,  doubting 
whether  the  rule  of  Hilary,  6  Will.  4.  s.  5, 
which  requires  three  days  notice  before 
the  commencement  of  the  term,  had  been 
complied  with,  the  Court  were  applied  to 
on  the  first  day  of  .term.  The  rule,  Hilary, 
2  Will.  4.  VIII.  was  referred  to,  as  shewing 
that  one  day  may  be  taken  inclusively, 
aod  the  othei:,exclusively,  and  it  was  stated 
that  the  applicant  had  acted  upon  that  rule. 
Cur.  ado,  vult. 

Lord  Dbnman,  C.J.  now  said,  that,  in 
the  present  case,  the  notice  should  be  held  to 
be  sufficient ;  but  that  in  future,  there  must 
be  three  clear  days  at  the  least  between 
the  day  on  which  the  notice  was  given, 
and  tlie  first  day  of  the  term  to  which  it 
refers. 


1836. 


EVANS 


V.    ELLIOTT 
TRICK. 


AND    PA- 


Replevin — Pleading, 

Refievtn  lies  for  cattle  detained  on  a  dis" 
tress  for  rent,  where  the  arrears  are  tendered 
after  the  distress,  and  before  the  impounding. 

Declatation  in  replevin  for  taking  and 
detahdmg.  Avowry  for  rent  in  arrear.  Plea 
in  bar,  ikai  after  the  taking,  and  before  the 
impoumd^g,  the  plaintiff  tendered  the  rent 
and  a  reasonable  swmfor  theexpenses,which 
were  refused^  and  the  defendant  unjustly  dc" 


tained  the  cattle  modo  et  form& : — Held,  on 
demurrer,  that  the  plea  in  bar  was  good. 

Replevin  for  taking  and  unjustly  detain- 
ing the  plaintiff's  cattle  against  pledges. 
Avowry  by  defendant  Elliott,  avowing  the 
taking  for  27/.  being  half-a-year*s  rent  due 
to  Elliott  on  a  demise. 

Plea  in  bar,  that  afler  the  taking  of  the 
cattle,  and  before  the  impounding  thereof, 
the  plaintiff  tendered  the  rent  to  Patrick, 
then  duly  authorized  to  receive  it,  together 
with  a  reasonable  sum  for  the  expenses, 
which  he  refused  to  accept,  and  afterwards 
unjustly  detained  the  said  cattle,  modo  et 
formd. 

Special  demurrer  and  joinder. 

J.  Evans,  in  support  of  the  de?murrer. — 
The  plea  in  bar  is  a  departure  from  the 
declaration.  It  admits  the  taking  to*  have 
been  lawful,  but  only  shews  that  the  de- 
taining was  unlawful.  The  rule  laid  down 
in  2  Inst.  107,  is  this  :  «•  Before  the  distress, 
the  tenant  may,  upon  the  land,  tender  the 
arrearages ;  and  if,  af^er  that,  a  distress  be 
taken,  it  is  wrongful,  and  if  the  lord  hath 
distrained,  if  the  tenant,  before  the  im- 
pounding of  them,  tender  the  arrearages, 
the  lord  ought  to  deliver  the  distress  ;  and, 
if  he  doth  not,  the  detainer  is  unlawful." 
See  also  The  Six  Carpenters*  case  {I),  and 
Selm.  N.P.  1200  (7th  edit.).  The  proper 
remedy  here  would  have  been  detinue. 

E.  V.  Williams^  contra. — It  is  uncertain, 
from  the  argument  on  the  other  side,  whe- 
ther the  plaintiff  might  enter  a  nolle  pros. 
as  to  the  taking,  or  ought  to  have  confined 
the  plea  to  the  detaining.  But  there  are 
numerous  authorities  which  support  the 
position,  that  replevin  lies  in  this  case — - 
Fitz.  N.B.  69,  (G);  Vin,  Ahr.  •  Tender,' 
(S),  pi.  1 ;  Gilb.  Dist.  63 ;  Alkn  v.  Bai^ 
ley  (2);  PUkington  v.  Hastings  (S)\  The 
Six  Carpenters*  case;  and  Anscomb  v. 
Shore  (4).  The  only  real  question,  there- 
fore, is,  whether  there  is  any  informality 
in  the  pleadings ;  and  it  cannot  be  con- 
tended that  there  is.  The  writ  in  reple- 
vin always  charges  a  taking  and  detaining, 
and  the  declaration  follows  the  writ,  and 
the  plea  in  bar  explains  the  declaration. 

(1)  8  Co.  146. 

(«)  «  Lutw.  1594. 

(3)  Cro.  Eliz.  813. 

(4    1  Campb.  285  ;  i.  c.  1  Ttimt.  261. 
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The  wrongful  detaiaer  U  a  trcspi^sser — 
Vertue  v.  Beasley  (5) ;  and  this  plea  in  bar 
is  like  the  new  assignment  in  trespass — 
Greene  v.  Janes,  Hut,  if  the  unlawful  de- 
tainer take  place  afler  a  lawful  taking,  the 
avowant  cannot  have  judgment,  because  he 
M.udertakes  to  answer  the  whole  charge  by 
hin  avowry ;  and  it  is  clear,  that  he  cannot 
lostify  the  whole. 

/.  Evans,  in  reply. — ^n  the  plea  in  bar,, 
a  distinction  is  made  between  the  takiog> 
and  the  detaining  of  the  cattle.  It  has 
been  shewn  that  detinue  will  lie,  and  tres- 
pass. ;  but  no  case  establishes  that  replevin 
1^.  roaintaipabl^  for  a  mere  detainer. 

Lord  Penmaii,  C.J. — This  appears  to 
be  a  very  critical  pbjection^  The  plea  in 
bar  distinguishes  the  takii^  after  the  de- 
tainer. I  do  not  know  that  the  word 
"  take**  has  any  technical  meaning,  so  as  to 
1^  <;onfined  to  the  first  taking.  Then, as  in. 
trespass  every  continuance  ts  a  new  tres-. 
patis,.  so  every  wrongful  detention  is  a, 
i>ew  taking. 

LiTTL£DAL£,  J.,  Patt£so^,  J.,  and  WlL- 
LiAMs»  J.  concurred. 

Judgment  for  the  plaintiff. 


} 


GOODMAN  0.  UARVBY  AMD 
OTHERS. 


1836. 
April  28. 

BUI  of  Exchange  — ProUst— Title  of 
IfoUfer. 

IVhere  a  foreign  biU  qf  exchange  has  been 
protested  for  non-payment^  it  is  not  necessary  t 
that  a  copy  qf  the  protest  should  be  sent  to 
the  drawer t  with  the  notice  of  ^honour. 

The  title  cfthe  holder  for  value  of  a  hill 
of  exchange^  was.impeachefit  on  the  ground 
that  his  indorsee  had  obtained  it  byfr/iud,  it 
being  shewn  tluU  the  former  /tad  taken  it, 
qfler  it  had  been  noted  for,  non-acceptance : 
— Held,  thqt  it  was  not  a  question  for  the. 
jiiry,  whether  he  had  been  guilty  of  gross, 
negligence,  but  wliether  lie  had  taken  it  bona, 
fide ;  tliough  gross  negligence  might  afford, 
evidence  of  mala  fides. 

Assumpsit  on  a  bill  of  exchange,  drawn 
by  defendants  at  Limerick,  upon  Gould  & 

(5)  1  M«o.  &  Rob.  n. 


Co.,  London,  dated  tlie  1st  of  September 
1832,  for  262/.  iSs.  Irf.,  payable  at  four, 
months,  to  Scott,  or  order,  indorsed  by 
Scott  to  Jpevy,  and  by  Levy  to  plaintiff. 

P^a-r-Non  assMmpsit. 

On  the  trial,  before  Lord  Denman,  C.J., 
at  the  Sittings  in  London,  after  Hilary 
term,  it  was  proved  that  the  bilV  was  given 
by  the  defendants,  who  were  merchants  at 
Limerick,  to  Scott,  for  a  balance  of  freight. 
He  (rave  it  to  Hudson  to  t^et  it  discounted, 
who  delivered  it  for  that  purpose  to  Levy. 
He  presented  it  for  acceptance,  which  was^ 
refused  by  the  drawers,  in  consequence  of 
a  notice  from  the  defendants  not  to  pay, 
any  money  to  Scott,  or  any  person  on  his, 
I  >  eh  air,  as  a  commission  was  ah*;>nt  to  be 
su^d  out  against  him.  The  bill  was  noted 
for,  no9-a9ceptance  and  protest^d^  but  no 
notice  of  the  non-acceptance  wi^  given  to 
the  defendants*  Levy  returned  the  bill  to 
Hu^d^oUf  who  carried  it  to  Scott.  He,  be- 
ing under  arrest  for  debt,  gave  it  again  to 
Hudson  to  raise  money  upon  it.  Hudson 
again  placed  it  in  the  hands  of  Levy,  who 
got  it  dis^punted  by  the  plaintiff,  who  paid, 
260/.  uppni^  Levy  never  remitted  the. 
proceeds,  bttt»  aa  it  waa  ajleged^  vetained 
them  in  fraud  of  Scott.  When  the  bill 
became  due,  the  drawers,  though  possessed 
of  funds,  refused  to  pay  the  j^aintifl^  who 
presented  it  for  pfiyment,  because  the  right 
to  the  money  was  disputed.  The  bill  was 
protested  for  opnrpaynient,  aod  notice  of 
t^e  non-payment  was  sent  to  the  defen*. 
dants  by  letter^  stating  that  the  bill  had 
b^en  protested,  biut  not  inoloainftaQy  copy 
of  the  protest  It  was  object^  for  the. 
jeffsndants,  first,; that  a  qopy  of  the  protest 
ought  to  have  been  sent  to  them;  and  se- 
condly, that  as  the  plaintiff  took  the  bill 
with  the  notary's  marks  u|K>n  it,  he  had 
been  guilty  of  gross  negligence,  and  stood 
in  the  same  situation  as  Levy,  who  clearly 
had  no  right  to  the  bill.  His  Lordship 
overruled  the  first  objection,  but,  in  regard 
to  the  second^  wa^  of  qpinion  that  it  was 
valid,  and  offered  to  nonsuit  the  p)aintif7^, 
or  leave  it  to. the  jury  to. say,  wbetl^r  the, 
plaintiff  had  been  guilty  of  gross  negJi* 
gence.  They  said  mat  Uie  notarial  maLrka, 
were  su(]Scient  notice  to  ap  indorsee  that 
the  bill  had  not  been  accepted.  The  plain-, 
t^ff  was  then  nonsuited.  In  the  epsuing. 
term — 
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Erie  obtaiaed  a  rule  for  a  new  tpul. 
The  AUomeff  Gcnerai  and  Melhr  shew- 
ed cause. — Firat,  there  was  no  notice  to 
the  defendants  of  the  refusal  to  accept, 
and  a  holder  is  bound  to  giv«  notice  o| 
non-acceptance  to  the  drawer — O'Keefcv, 
Duun  ( I ).  Secondly,  the  letter  communicat- 
ing the  notice  of  non-payment,  ought  to  have 
contained  a  copy  of  the  protest,  this  being, 
«s  appears  front  Mah<met^  v.  Asklin  (2),  a 
foreign  bill.  By  tlie  law  of  Qa«rchants« 
the  protest  is  the  only  legitimate  evidencei 
of  the  non-payment  of  the  bill*  They  re-^ 
firred  to  Gioiirty  v.  M4t^(p\  and  CkaUr^ 
?,  Bell  (4) ;  and  Robins  v«  Gijbson  (5)  was) 
also  cited. 

[Patt^son,  Jt. — Crommell  v^  Hanson  (6^) 
is  JEconsirteot  with  Gooitrev,  v.  Mead,"] 

[CouuDQE,  J Ij>  Seli9.  N.P.   36U 

tlim  is  aa  auenp^  to  reconcile  tbem.] 

But^  thirdly,  the  plaintiff  was  not  entitled! 
to  recover,  although  he  may  have  given 
value  for  the  bill ;  he  took  it  aAer  it  had 
been  noted  for  non-acceptance,   when  it 
vras  as  much  dishonoured  as  if  it  had  .been 
noted  for  non-payment — Crossley  v.  Ham 
(7).     He  took  it  with  all  the  infirmities 
which  attached  to  it  in  the  hands  of  Hud- 
ton,  who  had  not  given  value  for  it,  and 
could  not  have  recovered.    He  waa  guilty 
of  such  gross  negligence  in  the  taking  of 
(be  biE  nuurked  as  it  was»  that  he  b  not 
entitled  to  recover,  as.  Scott  had  been  de« 
privod  of  i^  by  fsaud.     Xbe  meiely  taking 
a  bill  aodcgr  suspicious  circumstances  wiU 
not  deficit  the  holder's  title*  yet,  where  he 
haa  bteii  guilty  of  grojis  negligence,  the 
sas*  C9mfs^9^  near  to  one  of  fraud,  that. 
tho  holder  nmst  depend  upon,  the  title  of 
the  party  fxoai  whom  he  received  it,  which, 
m  the  preaeot  casct.  was  not  valid. 

Erie,  contra.— The  first  point  now  men- 
tioned,, was  not  taken  at  the  trial;  and  as^ 
to  the  seoond,  there  was  sufficient  notice 
of  the  protest  in  the  letter  which  was  sent. 
According  to  Bayley  on  BUlSi  ^9,  5th 
edit.,  that  was  enough. 

(i>  6'nw&t«SQ$* 

<jC)  S  n.^  A(U478;  8.  o.  9  La^  J.  lUp.  K.B»  f 64. 
(5)  BuU.  N.P.  «71. 

(«)  3CaiB|»b.554. 
(4)  t  Sn>^  N.P.C.  511. 
(7>  i;j  £Mt,  602, 


[Lo«D  Dbnman,  C.  J.  — Tlicre  is  no 
doubt  that  the  notice  was  sufficient.} 

Then,  as  to  the  plaintiff's  title.  He  is 
a  holder  for  value.  It  is  supposed  that 
he  was  guilty  of  gross  negligence,  in  taking 
it  after  it  had  been  dishonoured,  as  afv< 
peared  by  the  notarial  marks.  If  it  were 
requisite,  to  charge  tl>e  drawers,  that  notice 
of  the  non-acceptance  should  have  beei) 
given  to  them,  ne  might  possibly  fail — 
O'Kerfe  V.  Duun  ;  but  it  is  clear  that  the 
defendanu  must  have  had  knowledge  tha( 
|he  bill  had  not  been  accepted.  Scott,  the 
payee,  could  thefefore  have  recovered 
against  the  defendant^ ;  and  whatever  may 
be  the  question  between  Scott  and  tho 
nlaintiff,  that  eaonot  be  urged  by  the  de- 
fendants.— [He  was  stopped  by  the  Courts] 

Lord  Denman,  C J. — I  offered  to  sul^ 
mit  to  the  jury,  as  the  question,  whether 
the  plaintiff  had  been  guUty  of  gross  neg* 
ligence  oc  not..  I  believe  we  9re  all  agreed 
that  gross  negligence,  thoug)»  it  nray  be 
evidence  of  nuila  fries,  yet,  not  being  the; 
same  thing,  would  not  defeat  the  right  of 
a  party  to  recover,  who  has  givea  a  cont* 
sideration  for  the  bill.  We  have  now 
shaken  off  the  last  remnant  of  the  contrary 
doctrine.  Where  the  bill  has  passed  tQ 
the  phuotiff  without  any  proof  of  bad  faith 
in  him*  there  is  no  objection  to  his  title. 
The  notarial  marks,  in  this  case,  are  only, 
material,  as  raising  a  doubt  as  to  the  bona 
fides. 

The  rest  of  the  Court  concurred,  and — 
Rule  absoluie. 


1830.       T  PBAAOCK,  ASSIGNEE  OF  JONES, 

June  13.  J  V.  UARais. 

Evidisnce — Declarations  after  res  gestae. 

On  OM  tsftif,  whether  an  insolvent  debtor 
had  executed  a  certmn  deed  before  he  went- 
U9  prison^  with  a  viewiopetitioninff  the  Courts 
for  his  discharge^ — Heldt  thai  his  schedule 
filed  in  the  court  four  months  after  he  had. 
executed  the  deed,  waf  not  admissible  in  avt* 
denoe,  in  on  oc^ic^  by  the  assignee  against  a 
party  cleiiming  under  tlie  deed. 

Assumpsit  for  work  and  labour  done, 
and  materials  supplied,  by  the  insolvent. 
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Pleas — First,  non  assumpsit.  Second, 
that  the  insolvent  had  assigned  this  among 
other  debts,  to  a  creditor  named  Worley, 
in  satisfaction  of  what  he  owed  to  Worley, 
and  that  the  defendant  had  since  paid  the 
latter.  Replication — That  the  assignment 
was  executed  by  Jones,  with  the  intention 
of  petitioning  the  Insolvent  Debtors  Court 
for  his  discharge.     Issue  thereon. 

At  the  trial,  before  Bolland,  B.,  at  the 
Denbighshire  Spring  Assizes,  in  18d5,  it 
was  proved  that  the  deed  in  question  was 
executed  on  the  1st  of  January  1833 ;  and 
on  the  4th  of  February  1833,  the  insol- 
vent went  to  prison,  and  in  May  filed  his 
schedule,  which  was  tendered  in  evidence, 
and  admitted  by  the  learned  Judge,  for  the 
purpose  of  shewing  the  intention  of  the 
insolvent  when  he  executed  the  deed.  The 
plaintiff  having  recovered  a  verdict,  a  rule 
nisi  for  a  new  trial  was  obtained,  on  the 
ground  of  the  admission  of  this  evidence ; 
against  which,  cause  was  shewn  by-^ 

/.  Jervis  and  Welsby, — By  the  7  Geo.  4. 
c.  SI.  s.  3i3,  a  voluntary  deed  made  within 
three  months  before  a  party  goes  to  prison, 
if  made  with  the  view  of  petitioning  the 
Court  for  a  discharge,  is  void.  Now,  the 
schedule  was  offered  as  a  declaration  of 
the  insolvent  respecting  the  debt  of  Worley, 
and  the  deed  executed  in  his  favour.  It 
is  true,  that  this  declaration  is  not  contem- 
poraneous with  the  execution  of  tlie  deed, 
yet  it  refers  to  it,  and  is  sufficiently  con- 
nected with  it,  to  render  it  admissible . 
when  the  question  is,  whether  the  deed 
has  been  executed  with  a  fraudulent  inten- 
tion or  not.  Ridley  v.  Gyde{\),  Vacher  v. 
Cocks  {9),  Herbert  v.  micocks{^\  and 
Newman  v.  Stretch  (4),  are  authorities  to 
shew  that  the  declaration  was  receivable 
in  evidence,  though  it  was  made  after  the 
time  when  the  title  relied  on  by  the  other 
side  accrued. 

R,  V,  Richards^  in  support  of  the  rule. 
— 'J'his  declaration  by  the  insolvent  can- 
not be  admitted,  to  aflfect  the  rights  of  the 
party  to  whom  he  had  previously  assigned 
all  his  interest.  Ridley  v.  Gyde  cannot 
be  supported ;  and  as  to  Newman  v.  Stretchy 
the  declaration  which  was  received,  was 

(1)9  Bing.  349 ;  «  Law  J.  Rop.  (n.8.)  C.F.  «5. 
(<)  Moo.acM.3dS. 

(3)  Ibid.  355,  o. 

(4)  Ibid.  958. 


part  of  the  res  gestie,  and  explained  the 
act  of  the  party,  so  as  to  shew  that  it 
amounted  to  an  act  of  bankruptcy.  Here 
the  declaration  was  long  after  the  deed 
had  been  executed. 

Cur.  adv.  vult. 

On  the  last  day  of  the  term,  the  judg- 
ment of  the  Court  was  delivered  by — 

Lord  Denmam,  C.  J. — ^The  case  relied 
upon  in  answer  to  the  objection,  was  Rid' 
ley  V.  Gyde.  But  there  the  statement  made 
was  in  explanation,  and  as  it  were  a  con- 
tinuation of  the  former  discourse,  which 
led  to  the  transaction  in  question.  Here, 
the  evidence  is  of  something  done  under 
the  statute  alio  interitu.  And  even  if  this 
were  not  so,  a  contemporaneous  declaration 
may  be  admissible,  as  part  of  a  transaction ; 
but  an  act  done  cannot  be  varied  or  qua- 
lified by  insulated  declarations  made  at  a 
later  time. 

Rule  absohUe. 


BIRD   V.  HIOGIKSON. 


1836.^    \ 

June  13.  / 

Costs — Issues — Demurrer, 

To  a  declaration  containing  two  couniSf 
the  defendant  pleaded  two  pleas  (one  to  each,) 
on  which  the  plaintiff  joined  issuer  and  also  a 
plea,  to  which  he  demurred.  The  plaintiff 
made  up  the  issues  of  fact ,  and  gave  notice 
of  trial,  fvAicA  a  Judge  refused  to  postpone 
until  after  the  argument  of  the  demurrer. 
At  the  trial,  the  plaintiff  recovered  a  verdict 
with  damages  on  one  plea,  and  the  defendant 
a  verdict  on  the  other.  The  demurrer  'was 
subsequently  argued,  and  judgment  svas 
given  for  the  defendant,  who  tmiir  succeeded 
on  the  whole  record : — Held,  that  the  plains 
tiff  was  entitled  to  the  general  costs  of  the 
cause,  including  the  costs  of  the  pleadings^ 
witnesses,  and  trial,  on  the  issue  on  which  he 
succeeded  at  the  trial. 

Assumpsit.  The  first  count  of  the 
declaration  was  for  the  non-performance 
of  an  agreement.  The  second,  on  an  ac- 
count stated. 

Pleas — First,  as  to  the  last  count*  non 
assumpsit,  on  which  issue  was  joined.  Se- 
cond, as  to  the  first  count,  that  the  agree- 
ment was  obtained  by  fraud)  covin,  and  mis- 
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representation,  which  was  traversl^d  in  the 
replication.  Third,  that  the  agreement 
was  not  under  seal,  which  was  demurred 
to.  The  plaintiff  made  up  the  issue,  and 
delivered  it  with  notice  of  trial  of  the  is- 
sues in  fact,  for  the  assizes  at  Dolgelly,  in 
June  1834,  which  a  Judge  at  chambers 
refused  to  postpone  until  after  the  argu- 
ment on  the  demurrer. 

The  trial  took  place  at  Dolgelly,  before 
Vaughan,  J.,  in  July  1884,  when  the  de- 
fendant recovered  a  verdict  on  the  first 
issue,  and  the  plaintiff  on  the  second  for 
200/>  damages,  costs  40;.  In  Hilary 
term,  the  demurrer  was  argued,  and  judg* 
ment  was  given  for  the  defendant.*  Ob  the 
taxation  of  costs,  the  Master  allowed  the 
plaintiff,  by  way  of  increase,  the  general 
costs  of  the  cause  in  the  usual  manner,  de- 
ducting the  defendant's  costs  of  the  other 
pleadings,  the  argument,  &c.,   but  sug« 

§ested  that  so  much  of  the  postea  as  gave 
amages  and  costs  should  be  struck  out, 
in  which  case  the  plaintiff  would  be  limi- 
ted to  those  occasioned  by  the  second  plea, 
including  the  costs  of  the  trial  (unless  the 
Court  should  be  of  opinion  that  the  plain- 
tiff had  no  right  to  take  the  record  down 
to  trial  before  the  argument  on  the  de- 
murrer); and,  consequently,  that  the  de- 
fendant should  have  the  general  costs  of 
the  cause  in  respect  of  the  residue  of  the 
case,  including  of  course  the  costs  of  the 
demurrer  and  argument.  In  Hilary  term 
last — 

The  Attorney  General  obtained  a  rule  nisi 
for  tJie  Master  to  review  his  taxation  by 
striking  out  the  costs  allowed  to  the  plain- 
tiff, and  taxing  the  defendant  his  full  costs 
of  the  third  plea,  including  the  costs  of 
arguing  the  demurrer  thereto,  and  to  strike 
out  of  the  allocatur  on  the  postea  the  da- 
mages of  200/.,  marked  by  him  for  the 
plaint iffl     Cause  was  shewn  by — 

Jervts^  and  The  Attorney  General  was 
heard  in  support  of  the  rule. 

The  Ck>URT  took  time  to  consider  their 
judgment,  and  it  was  now  delivered  by — 

Loai>  Dbnmak,  C.J.,  who,  after  stating 
the  facts,  proceeded  as  follows : — The  case 
of  Cooke  V.  Sayer{\)f  which  has  been  re- 

•  Sm  «  Ad.  &  E.  696;  4  Law  J.  Rep.  (N.s.) 
K.B.  1^4;  and  6  Lair  J.  Rep.  (N^.)  Exch.  «8«. 
( I  >  3  Burr.  753  j  a.  c.  «  Wila.  85. 


ferred  to  in  the  Master's  report,  and  also 
upon  the  argument,  is  almost  exactly  the 
same  as  the  present  case.  It  was  an  action 
for  criminal  conversation.  The  defendant 
pleaded — first,  not  guilty;  secondly,  not 
guilty  within  six  years.  On  the  first  plea, 
the  plaintiff  joined  issue,  and  obtained  a 
verdict  for  501,  To  the  second  plea,  there 
was  a  demurrer,  and  judgment  for  the  de- 
fendant on  the  demurrer ;  so  that,  upon  the 
whole  record,  it  appeared  that  the  plain- 
tiff had  no  cause  of  action.  The  issue  was 
tried  there,  as  it  was  here,  before  the  argu- 
ment on  the  demurrer.  The  question  of 
costs  was  much  considered  by  the  Court 
of  King's  Bench,  and  they  determined  that 
the  defendant  was  entitled  to  the  costs  of 
the  demurrer  :  but,  as  to  the  costs  of  the 
plaintiff,  that  he^should  not  have  the  cpsts 
of  the  trial,  because  he  could  have  no  judg- 
ment for  the  damages  he  had  recovered,  and 
they  held  that  each  party  must  pay  his  own 
costs  of  the  trial.  That  case,  if  rightly 
decided,  would  govern  the  present;  but, 
it  must  be  observed,  that  in  Yates  v.  Gun 
(2),  some  years  before  Cooke  v.  Sayer,  the 
Court  of  Common  Pleas,  under  circum- 
stances nearly  similar  ,  to  Cooke  v.  Sayer^ 
had  come  to  quite  a  contrary  decision.  In 
that  case,  also,  as  in  the  present,  the  issue 
was  tried  before  the  argument  on  the  de- 
murrer, and  they  allowed  the  plaintiflP  the 
costs  of  the  trial,  to  be  set  off  against  the 
costs  of  the  defendant.  It  becomes,  there- 
fore, proper  to  consider  whether  Cooke  v. 
Sayer  was  rightly  decided. 

The  reason  given  by  the  Court  of  King's 
Bench  in  Cooke  v.  Sayer ^  is  perfectly  cor- 
rect, if  we  look  into  the  statute  of  Glou- 
cester (8),  on  which  they  decided  the  case, 
for  that  statute  only  gives  costs  where  da- 
mages are  recovered ;  and,  as  the  damages 
given  in  this  case  were  only  contingently 
assessed,  the  plaintiff,  as  far  as  the  statute 
of  Gloucester  goes,  would  not  be  entitled 
to  the  costs  of  the  trial.  But  the  Court, 
though  they  refer  to  the  statute  of  4  Ann. 
c.  1 6,  as  to  pleading  double,  do  not  seem 
to  have  adverted  to  the  5  th  section,  which 
provides,  **  That  if  any  such  matter  shall, 
upon  a  demurrer  joined,  be  judged  insufH- 
cient,  costs  shall  be  given  at  the  discretion 


(t)  Bamai,  141. 
(3)  6  Ed.  1.  c.  1.  i.  2. 
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6f  the  Court ;  or,  if  a  verdict  shall  be  found 
upon  any  issue  in  the  said  cause  for  the  plain- 
tiff or  demandant,  costs  shall  also  be  given 
in  like  manner,  unless  the  Judge  who  tried 
the  said  issue  shall  certify  that  the  said 
defendant,  or  tenant,  or  plaintiff  in  reple- 
vin, had  a  probable  cause  to  plead  such 
matter,  which,  upon  the  said  issue  shall  be 
found  against  him." 

Several  cases  have  been  decided,  where 
there  have  been  issues  on  double  pleadings 
under  the  statute  of  Anne,  and  where  the 
defendants  succeeded  on  the  trial  of  issues, 
which  would  entitle  them  to  judgment  on 
the  whole  record,  but  where,  nevertheless, 
the  plaintiff,  who  had  succeeded  on  some 
of  the  issues,  has  been  held  entitled  to  the 
costs  of  those  issues. 

In  Junes  v.  Z)aMf«(4),  in  an  action  of 
assault  and  battery,  the  defendants  pleaded 
four  pleas ;  and,  on  the  trial,  two  were 
found  for  the  plaintiff,  without  damages, 
and  the  other  two  for  the  defendants,  and 
no  certificate  from  the  Judge  that  the  de- 
fendants had  probable  cause  to  plead  those 
pleas«  which  were  found  for  the  plaintiff. 
1'he  Court  held,  that  the  plaintiff  was  en- 
titled to  have  the  costs  of  the  pleas  allowed 
to  him,  and  that  they  should  be  deducted 
out  of  the  defendant's  costs. 

In  a  case  mentioned  in  BuUer^s  Nut 
Prius  in  trespass,  the  defendant  pleaded 
not  guilty,  and  several  justifications.  Upon 
the  trial,  the  plaintiff  not  proving  his  pos- 
session of  the  locus  in  quOt  the  defendant 
had  j&  verdict,  and,  by  direction  of  Denni- 
son,  J.,  the  verdict  was  entered  upon  the 
general  issue,  upon  which  there  was  a 
motion  for  a  wnire  de  novo,  but  the  Court 
refused  tlie  motion,  saying,  the  verdict  was 
complete,  and  determined  the  cause  ;  that 
the  plaintiff  was  not  entitled  to  damages j 
though,  they  said,  the  plahitiff  might  have 
insisted  to  have  a  verdict  entered  on  the 
other  issues  for  the  sake  of  costs,  which  he 
would  be  entitled  to,  unless  the  Judge  cer- 
tified that  the  defendant  had  probable  cause 
to  plead  such  plea — BartleU  v.  Spooncr, 
K.  1751,  C.B.  (5) ;  s.  p.  Dayrelv.  Brtggs, 
Trin.  25  Geo.  2.  K.B.  (6).  The  case  of 
BartleU  v.  Spomier  is  also  to  be  found  in 

(4)  Barnca,  140. 
(6)  Bull.  N.P.  339. 
(6)  Ibid. 


fiflrm^*,  p.  4G1,  with  some  variations,  but 
not  material. 

In  Duberley  v.  Page{7)t  in  an  action  of 
trespass,  the  defendants  pleaded  not  guilty, 
and  several  justifications.  To  the  repli- 
cation on  one  of  the  defendant's  pleas, 
there  was  a  demurrer,  on  which  the  plain- 
tiff had  judgment.  On  the  trial,  the  issues 
were  found  for  the  defendants,  except  is 
to  some  on  which  thejury  were  discharged 
from  giving  a  verdict.  The  question  of  costs 
was  very  fhlly  argued ;  and  the  Court 
held,  that  the  plaintiff  was  entitled  to  the 
costs  of  the  demurrer,  though  the  defen- 
dants had  judgment  upon  the  whole  record. 
So  also  in  Benett  v.  Coster  (8),  where,  in 
trespass,  the  defendant  pleaded  pleas  which 
were  found  for  him,  and  entitled  him  to 
judgment  on  the  whole  record,  but  several 
issues  were  found  for  the  plaintiff,  the  plain- 
tiff had  his  costs  allowed  on  those  issues. 

In  Hart  v.  Cutlmsh  (9),  which  was  an 
action  for  a  libel,  the  defendant  pleaded 
the  general  issue,  and  several  pleas  of  jus- 
tification. On  the  trial,  the  jury  found  a 
verdict  for  the  defendant  on  the  general 
issue,  and  no  evidence  was  given  on  either 
side  as  to  the  pleas  of  justification.  The 
Master  allowea  the  plaintiff  his  costs  of 
the  pleadings  oti  the  pleas  of  justification* 
and  of  the  witnesses  who  were  there  to 
support  them.  An  Application  was  made 
for  the  Master  to  review  his  taxation,  on 
the  ground,  that  as  the  defendant  had 
pleaded  a  plea  that  went  to  the  whole 
cause  of  action,  he  was  entitled  to  the 
costs  of  the  cause,  and  the  plaintiff  to 
none ;  and  it  was  contended,  that  as  there 
was  no  evidence  given  on  the  pleas  of 
justification,  there  could  be  no  certificate 
under  the  statute  4  Anne,  c.  16.  s.  5. 
But  Parke,  J.  held,  that  the  plaintiff  was 
entitled  to  the  costs  on  those  issues. 

lliese  cases  shew,  that  the  construction 
and  practice  on  the  statute  of  Aniie  has 
been,  to  give  the  plaintiff  his  costs  on  the 
issues  found  for  him,  whether  they  be 
issues  of  fact  or  issues  of  law,  even  though 
upon  the  other  issues  the  judgment  be  such, 
as  that  the  de^ndant  has  judgment  on  the 
ithole  record. 

(7)  «  Term  Rep.  501. 

(8)  1  nrod.  It  B.  465. 

(9)  «  Dotpl.  P.C.  ih6. 
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Tkere  Me  other  cases  of  Honkiri  Vw 
€heshire{\0)iBndRickm(n9dy^Johksoh{ll)i 
where  qoentionB  have  ariaen  under  th^ 
atatute  of  Anne,  with  no  certificate  undef 
that  statute^  ^at  there  was  probable  cauml 
to  {dead  the  several  matters ;  and  where 
there  haa  been  a  certificate  under  the 
statute  4i  £lii«  c.  6.  s.  tS,  to  deprive  the 
jiAaintiff  of  costsi  ttnd  where  the  conjoined 
Opehition  of  th6Ae  statutes  has  been  under 
consideratioti ;  but  it  is  not  necessary  to 
noUoe  the  fiicts  of  these  easesi  as  it  wai 
held,  that  the  statnte  of  Anne  does  not* 
apply,  unless  one  of  the  special  pleas  be 
found  for  the  defendant. 

Several  cases  have  occurred  as  to  the 
statute  of  Anne  in  replevm — Bright  v. 
Jackson(\ft\  Ddddv.JoddreU(l$\  Stone  t. 
Forsffth(l4f\  in  which  it  was  held,  that  the 
avowant  was  entitled  to  the  costs  of  the 
issues  on  double  pleadings  iii  which  he 
succeeded,  unless  there  was  a  Judge's  cer- 
tificate that  there  was  probable  cause  to 
plead  the  double  pleas. 

TIm  ease  of  ^iman  v.  Blake{15)  has 
beeki  considered  as  a  contrary  authority* 
It  was  ah  action  of  trespass,  to  which  the 
defendants  pleaded  the  general  issue  and 
justifications.  The  verdict  was  for  the 
plaintiff  on  the  general  issue,  with  Is. 
damages,  and  for  the  defbndants  on  the 
jdeas  of  justification.  The  plaintiflf  applied 
to  have  Ins  csosls  taxed.  I'he  Court,  upon 
tonsideradon,  said,  that  the  pleas  of  justi- 
fication extended  to  the  wlxde  trespass ;  it 
appeared  that  the  fiiliding  was  fyt  the  de- 
fendsmls  upon  the  whole  record,  and  there- 
fore the  plaintiff  was  not  entitled  to  the 
cettt.  The  ease  is  quite  correict,  if  th^ 
dedsion  is  meant  to  be,  that  the  plaintiff 
Was  not  entitled  to  the  whole  costs  of  the 
eause,  fchf,  as  to  that,  th^re  is  not  the 
idightest  pfeteno^ ;  and  we  cannot  intend, 
fMA  th6  report,  that  there  wai  anything 
m  questidn  but  the  general  costs  of  the 
eaoie.  But  if  th^  application  had  been 
confiti^  to  the  eosto  of  the  issue  on  the 
ilea  of  not  guflty,  which  was  found  foi^ 
mtt,  theil  we  thii^k,  upoi^  principle  and 
pMfvioiisljr  dedded  cases,  h^  Would  b^ 
(id)  Stt3r«t't  Rfp.  S60. 

rti)  t  Ettt,5es. 

(19)  Barpei,  144, 14<^. 
(IS)  S  Tann  lUp.  t55^ 

(15$  il  i&,4^ 
Niw  8tiiBS»  VL— K.6. 


mititled;  to  that  limited  extent.  The  case^ 
therefotre,  ai  nbw  presented  in  ihe  report^ 
d6^s  not  seeih  to  lead  to  any  definite 
conclusion.  Then,  if  the  plaintiff  be  entii 
tied  to  the  costs  of  the  issue,  the  next 
question  iS)  to  what  those  costs  extend  ? 

In  the  case  of  Brook  t.  fFtllet{l$)i 
which  was  in  replevin,  the  defendant  was 
held  entitled  to  haVe  his  cost^  allowed  of 
the  trial  of  the  whole  issue,  Which  wad 
found  for  him»  and  not  of  the  pleadin^^ 
only;  and  so  in  VoUmm  v.  Simpson {\T)i 
which  was  also  in  replevin,  tfome  of  the 
issues  were  fotmd  for  the  plaintiff,  and 
some  for  the  defendant ;  and  it  was  held/ 
that  the  |daintiff  was  entitled  to  the  costs 
of  so  much  of  the  pleadings,  briefs,  and 
witnesses,  aS  related  to  the  issues  upon 
which  he  had  succeeded,  and  so  also  thd 
defendant  as  to  the  issue  found  for  him. 

We  have  noticed  the  two  last  cases  as 
beii^  in  replevin,  becirase  in  OtMr  v.  CaU 
serl(18),  which  was  in  trespass^  and  where 
the  question  Was,  whether  the  plaintiff^i 
who  had  succeeded  on  some  of  the  issues^ 
ihould  be  confined  to  having  the  costs  of 
the  pleadings  only,  the  Prothonotaries  dif' 
fered  in  opinion,  one  thinking  that  h6 
should  have  the  costs  of  the  trial  occau 
sioned  by  those  issues^ '  and  the  other 
Prothonotary  thinking  that  he  was  entitled 
to  the  pleadings  only,  though  he  Emitted 
that  in  replevin  the  practice  was  different. 
The  Court  took  time  to  consider^  and 
afterwards  Park,  J.  said,  that  he  had 
Spoken  to  nearly  all  the  Judges  on  the 
subject,  who  were  all  most  dearly  df  opr-i 
nion,  that  the  costs  of  the  issues  in  that 
dase  included  only  the  costs  of  pleadihgs 
on  those  issues.  And  it  is  to  be  6bserved< 
that  in  the  case  o^  Page  v.  Cre«^  (19),  the 
Clour t  said,  that  the  statute  of  Anne  only 
gave  the  costs  of  the  pleadings :  the  case^ 
however,  in  other  respects,  differed  jfirom 
that  now  before  the  CoUrt,  and  we  only 
qudte  it  for  the  language  uied  by  the 
Court. 

But  in  the  late  case  of  Hart  v.  dUbUsh; 
which  we  have  before  noticed,  one  question 
was,  whether  the  plaintiff,  who  had  sud* 
e^ed^  on  some  df  the  pieas^  waa  entided 

(16)  S  H.  Bl.  436. 

(17)  «_B.  &P,368. 

(18)  1  Bnig.  tVd  ;  i.  c.  1  Lftw  J.  Re^.  C.P.  101. 

(19)  STermR«p.  591. 
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to  the  costs  of  the  witnesses  as  well  as  the 
icosts  of  the  pleadings.  Parke,  J.  said, 
^*  The  matter  was  very  much  considered  by 
the  Court  in  the  case  of  The  Duke  of  New- 
castle V.  Green  {20).  There,  the  defendant 
put  no  less  than  thirty -five  special  pleas 
on  the  record,  besides  the  general  issue. 
The  general  issue  was  found  for  the  defen- 
dant, and  the  Duke  had  a  verdict  on  all 
the  special  pleas.  There,  it  was  held,  that 
the  Duke  was  entitled  to  the  costs  of  the 
pleadings,  and  of  the  witnesses  in  support 
of  them.  His  costs  exceeded  those  of  the 
defendant.  As  to  the  costs  of  the  plead- 
ings, and  the  costs  of  the  witnesses,  being 
distinguished,  there  can  be  no  reason  for 
so  doing.  If  the  plaintiff  is  entitled  to  the 
costs  of  the  pleadings,  why  should  he  not 
be  entitled  to  the  costs  of  the  witnesses  in 
support  of  them  ?  The  necessity  of  bring- 
ing them  is  caused  by  the  manner  in  which 
the  defendant  pleads ;"  and  he  refused  a 
rule  to  shew  cause  why  the  Master  should 
not  review  his  taxation  of  costs.  This 
point  was  also  expressly  decided  by  this 
Court,  after  taking  time  to  consider,  and 
upon  a  review  of  the  cases  now  cited,  in 
Spencer  v.  Hamerton{2l\  which  was  argued 
in  Trinity  term  last,  and  judgment  given 
in  Hilary  term  last. 

We  entirely  concur  in  the  view  which 
Parke,  J.  took  of  the  subject  in  Hart  v. 
CtUbush;  and  then,  if  the  plaintiff  is  to  go 
beyond  the  costs  of  the  pleadings,  he  is 
entitled,  besides  the  costs  of  the  witnesses, 
to  the  costs  of  the  Nisi  Prius  record  and 
jury,  briefs,  counsels'  fees,  and  all  other 
expenses  incidental  to  the  trial,  because 
all  these  expenses  are  necessarily  incurred 
for  the  determination  of  the  issue  ;  and 
we  may  observe,  that  in  the  case  of  Yates 
V.  Guny  noticed  in  the  early  part  of  this 
judgment,  the  plaintiff  was  allowed  the 
costs  of  the  trial. 

But  then  another  objection  is  made  to 
the  plaintiff  being  allowed  his  costs — that 
be  should  not  have  taken  down  the  issue 
to  be  tried  till  after  the  argument  on  the 
demurrer.  But,  as  to  that,  it  is  quite  clear 
that  a  party  may  either  go  to  trial  or 
argue  a  demqrrer  first,  just  as  he  thinks 
fit ;  and  it  is  so  stated  by  Buller,  J.  in 

(20)  Not  reported. 

(21)  4  Ad.  6c  El.  418  j  8.  c.  5  Uw  J.  Ren.(^^.) 
K.B.  li4. 


Duherley  v.  Page^  before  referred  to, 
though  he  says,  he  always  thought  it 
better  to  argue  a  demurrer  before  trial, 
because  a  demurrer  may  put  an  end  to 
the  whole.  But  in  the  present  case,  if 
there  was  any  doubt  on  that  point,  it  is 
removed,  because  my  Brother  Patte- 
son  refused  to  make  an  order  to  postpone 
the  trial  of  the  cause  till  after  the  argu- 
ment of  the  demurrer.  On  the  whole  of 
this  case,  we  are  of  opinion,  that  the  rule 
for  the  Master  to  review  his  taxation  of 
costs  must  be  discharged. 

Rule  discharged. 


1836.     \ 
pril  18.  J 


April 


DOE    d»    OGLE    AMD    OTHERS  V, 
.  VICKJBRS. 

Ejectment — Mortgagor  and   Mortgagee 
— Estoppel. 

.  A  mortgagor f  after  executing  a  mortgage^ 
was  sued  in  ejectment  by  a  party  having 
title  superior  to  his  own^  who  recovered  a 
verdict  against  him,  and  executed  a  lease  in 
his  favour  for  a  term  of  years : — Held,  that 
he  could  not  set  up  this  lease  as  a  defence  tn 
an  action  of  ejectment  brought  by  his  mort- 
gagee. 

Ejectment  for  lands  in  Shropshire. 

On  the  trial»  at  the  Shrewsbury  Spring 
Assizes  for  18S6,  before  Littledale,  J.  it 
appeared  that  the  defendant  had  mortgaged 
the  premises  in  question  to  the  lessors  of 
the  plaintiff  in  fee,  in  1 824.  Subsequendy, 
the  Earl  of  Shrewsbury  and  the  Earl  of 
Berwick  brought  ejectment  against  the 
defendant,  who  was  left  in  possession, 
each  for  an  undivided  moiety,  when  a 
verdict  was  taken,  subject  to  the  award  of 
an  arbitrator,  who  awarded  that  a  lease 
should  be  executed  by  Lord  Shrewsbury 
and  Lord  Berwick  to  the  defendant  of  their 
undivided  portions,  which  was  accordingly 
executed.  As  to  one  undivided  portion, 
the  defendant  suffered  judgment  by  de- 
fault, and  defended  himself  as  to  the  other 
two-thirds  by  the  production  of  this  lease. 
The  learned  Judge  held,  that  this  lease 
could  not  be  set  up  against  the  mortgagee^ 
and  directed  a  verdict  for  the  plaintiff. 

Talfourd,  Serj.  now  moved  for  a  new 
trial,  contending,  that  the  defendant  must 
be  considered  as  having  acquired  a  new 
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title  since  the  mortgage ;  and  the  mortga- 
gees only  rested  upon  their  title,  which 
was  defeated  by  the  ejectment.  Whether, 
in  equity,  the  defendant  may  not  be  re- 
garded as  a  trustee  for  his  mortgagees, 
or  may  be  compelled  to  assign  this  lease 
to  them,  is  immaterial,  because  this  is 
simply  a  questipn  at  law.  The  mortgage 
camiot  operate  as  an  estoppel. 

Lord  Denman,  C.J. — How  can  the  de- 
fendant's taking  a  lease  from  a  third  per- 
son, after  a  verdict  in  ejectment,  affect  the 
title  between  himself  and  his  mortgagees  ? 

LiTTLEDALE,  J. — If  the  defendant  found 
that  his  title,  at  the  time  of  his  mortgage, 
was  imperfect,  it  was  his  duty  to  get  a 
good  title  for  his  mortgagees.  He  cannot 
set  up  his  lease  against  them. 

Pattkson,  J.  and  Colbhidob,  J.  con- 
curred. 

Rule  refused. 


^DOB,  <m  the  several  demises  of 

JOHN  MBE  AND  THOMAS  LBIGH, 

1886        I     ~0/* JOHN  MEE,  0/*THOMAS  LEIGH, 

Anril  1*8  A      ^"^^  LEIGH  AND  JANE^L.  MEE, 

^  *  *      r.  MART  LITHBRLAND,  RICHARD 

MEE,  JAMBS  LBIGH,  ANDGEORGB 

LIOHTFOOT. 

Ejectment — Admissions  by  Tenant  against 
landlord. 

Where  a  party  defends  an  ejectment  jointly 
niih  others  as  their  landlord^  he  is  identified 
mth  them;  if  they  are  beaten  he  must  fail: 
and  their  admissions  are  evidence  against 
hm  as  well  as  against  themselves. 

Ejectment  for  lands  in  Lancashire. 

On  the  trial,  before  Lord  Denman,  C.J. 
at  the  last  Liverpool  Assizes,  it  appeared 
that  one  William  Lightfoot,  who  died  in 
1824,  held  the  premises  in  question  for  a 
term  of  999  years,  and  John  Mee  and 
Thomas  Leigh  were  his  executors.  The 
defendants,  Litherland,  Mee,  and  Leigh, 
occupied  the  premises  as  tenants  to  W. 
Lightfoot,  at  the'  time  of  his  death,  and  had 
paid  rent  to  the  executors  until  August 
1895.  The  plaintiffs  then  jput  m  an  ad- 
mission, signed  by  those  three,  afler  the 
commiaaion  day  of  the  assises,  whereby 
they  acknowlediged  to  have  attorned  to  the 


defendant  George  Lightfoot.  '  This  was 
used  as  evidence  of  a  determination  of  their 
interest.  It  was  objected  to,  but  received 
by  his  Lordship,  who  directed  a  verdict 
for  the  plaintiflT;  but  gave  leave  to  the 
defendants  to  move  to  enter  a  verdict  for 
them. 

Crompton  now  moved  accordingly. — 
The  admission  was  not  evidence  against 
George  Lightfoot,  and  therefore,  as  re- 
gards him,  the  interest  of  the  other  three 
has  not  been  determined.  It  might  pos- 
sibly be  evidence  against  the  parties  who 
signed  it,  of  a  disclaimer  before  the  suit, 
though  an  actual  disclaimer  afbr  it  was 
commenced  would  not  be  suflicient — Doe 
d.  Lewis  y.  Lord  Cawdor  {I).  In  Doe  d. 
Grubb  V.  Grubb{2\  the  disclaimer  was 
before  the  action. 

[Lord  Denman,  C.J. — How  does  George 
Lightfoot  defend  ?] 

As  landlord. 

Per  Ciiriam. — Then  he  must  stand  or 
fall  with  them.  If  they  have  no  right,  he 
has  none;  if  they  are  beaten,  he  must  fail; 
and  their  admission  must  bind  him.  By 
defending  as  landlord,  he  is  identified  with 
the  tenants. 

Rule  refused. 


] 


ATKINS  AMD  ANOTHER  V, 
OWEN. 


1886. 
April  2\ 

Assumpsit — Money  had  and  received. 

A  party  received  a  bill  of  exchange  to 
procure  an  indorsement  upon  it.  He  did  so, 
and  paid  it  in  to  his  bankers,  who  gave  him 
credit  for  it.  He  withdrewhis  account,  but 
did  not  draw  upon  it  specifically : — Held, 
that  he  was  not  liable  in  an  action  for  money 
had  and  received  for  the  proceeds  before  tt 
was  due. 

Assumpsit  for  money  had  and  received. 

Plea — Non  assumpsit. 

On  the  trial,  before  Littledale,  J.  at  the 
last  Exeter  Assizes,  it  appeared  that  the 
plaintiffs  were  the  trustees  under  the  settle- 
ment of  a  Mrs.  Studdy,  and  had  advanced 

(1)  1  Cr.  M.  &  R.  S98;  ^c.  S  Law  J.  Rep. 
(N.s.)Exch.  ie59. 

(t)  10  B.  £c  C.  816;  1.0.  8  Law  J.  Rap.  K.B. 
3J1. 
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mme  wppey^  p»¥|  pf  the  s^itlemoo^  %Q  k#» 
^uflh^ud*  i^nd*  ^  »  »QQMrity  for  lU  r^pay^ 
IP^n^,  h«  v*fl  |0  indprw  «  WU  of  e^ch»9g^ 
|Q  tbem.  They  procured  th^  bill  apd  de-r 
liv^red  it  to  thct  defendant,  thf|t  he  TQighl 
prpqup?  the  indpr^ewem  pf  Studdy,  Tha 
defendant  did  procure  the  indorsement^  and 
thei^  paid  th^  bill  in  to  hi?  bankera**  and 
rt^^ptied  tp  retain  |he  proo^eda^  They 
had  placed  it  to  his  credit,  though  not  then 
^q^epted.  He  drew  Mppa  ihcim,  thpugh  uat 
specifically  upon  this  hill»  and  bad  over-* 
drawn  hi«  account.  indepeQdently  ther^f, 
Xh^  fc^nkera  presented  tb^  hJH  for  ^cept- 
«nce  and  a^bs^qMeptly  for  paywieq*,  but  be? 
for^  it  became  du^  thi?  action  waa  brought, 
fh^  learned  «^udg^  lield,  that  this  form  pf 
action  w^  npt  maintainable,  and  nonsuited 
the  plaintiffs,  giving  them  le^v^  to  move  to 
f  n^?r  4  verdict  ft)r  thqm. 

Crowder  now  moved  mu;ording1y.  -tt 
Though  trover  would  clearly  baye  laia»  yet 
as  the  defendant  had  obtained  credit,  and 
l^erefpre  fao4«,  m  respect  of  tha  bill,  he  is 
r^np^sible  in  ^his  form  of  actipn.  There 
cpMld  ba.ve  been  po  dppbt,  if  he  had  pro^ 
9U^ed  it  to  be  discounted,  and  hisd  obtained 
the  pro^eeda,  he  must  bavQ  been  liable  fpx 
money  had  and  received ;  so  if  h^e  had 
pledged  the  bill.  Read  v.  James  (1),  fVit^ 
kituon  V.  Clay  (Jt\  and  Andrew  v.  Robins 
son  (S)  are  analogous  cases. 

Lord  Demm a>^,  C.  J. — ^The  copd^|C(  of 
the  defendant  has  been  such  that  I  shpuld 
have  been  happy  if  the  rule  could  have 
been,  grafted;  but  when  i(  is  clear  that 
t^^'a  a^tipp  do(^s,  npt  M^^  it  would  be  naelasa 
tp,  gra^pt  it.  An  actixwiof  trpyer  was,  clearly 
ijpipni^nable,  but  a;^^^  are  tp^  view  Una 
case,  as  if  tj^e  bill  not  yet  du43  bad  beea^ 
tak^ep  \^j  {he  deC^ndant,  hov^  was  it  »  oaae 
pf  money  had  and  i;eceived?  The  def^- 
dant  received  credit  upon  the  assumiptioq^ 
that  it  will  be  paid ;  should  it  not,  he  will 
bf^  called,  m>pn.  to  pay  it  twice, 

LiTTLBDALE,  J.  eonCUrjed* 

Pa.ttesow^  Jf, — ^This,  ifi  aul^stapqo^  is 
money  leojt  by  the  bankeira  to  the  djefenn 
d^nt  on  t^e  credit  of  ^he  bill. 

QoLSRii^OJB^  J*  coocurr;ed. 

Rule  refused, 

(1)  1  Stark.  N.P.C.  154 
(1>  ^  Tivim-  UP.. 
(S)  S  Campb.  199. 


1886.      1 

pril ««.  i 


April 


EVANS  V,  Df  VIES. 


Statute  of  Limitations — Application  of 
Payment  of  Interest, 

A  parly  indehiedon  a  promissory  nol^-fof 
lOQl,(^d  interest,  was  applkd  to  vtiihm  <i« 
yearsfrifm  the  commencement  of  the  suU  ty  |A« 
payee's  son,  to  let  kisjather  hope  apofmd  on  I4m 
note.  He  paid  him  apound,  and  said, "  thispuU 
us  str^ht  for  09 f  year's  interest  all  M 1 8*.  ; 
some  day  next  week  I  will  bring  it  up  andg^ 
^  receipt,"  Tbere  was  no  emLsnoe  ^  ms^ 
9ther  debt  :—Held,  on  a  plea  tf  $he  StaiuU  ^ 
Limitatiwu,  that  tin  jury  were  mwtrm^ed  m 
applying  tfds  poiym&st  to  the  vote. 

Assumpsit  on  %  pvomisaory  note,  d«te4 
the  1 9th  of  Noveivber  1 8Qd»  £pr  IQOk  f^yh 
able  on  demand,  with  interest. 

Plea — the  Statute  of  Limitations*  Re|iU-i 
cation*  that  the  cause  of  action  accrued,  &c* 

At  the  trial,  before  Williams,  J.,  at  the 
last  Shropshire  Assizes,  the  note  was  pro- 
duced ;  therfli  wpre  apn?^  lAdorsementa  of 
intejcest  uppa  i^,  bu^  i^one  withfn  the  six 
yeara ;  and  it  was  pvpvedn  ibat  if  1831  the 
plaiotiflTa  aop  calM  on  defendant,  and 
aaid,  "  My  latjbei?  has  sfu^  me  to  fsk  you  to 
let  biro  bava  1^  potvid*"  The  defendant 
paid  him  one  pound»  avd  aaid,  ^  this  puts 
old  Mr.  Evana  and  me  a,traight  for  l^st 
year's  interest  aH  but  I81. ;  some  day  next 
week  I  will  bring  them  up  and  get  a  re* 
ceipiin"  ThaJfe  waai  np^  evidence  oi  any 
P^thec  d^b(-  It  maa.  Qbiap^4  t^  tbafa^ 
was  np^  ^oonexiop  batweei\  ^e  pajmeA^ 
and  tbie  note,  ap  aa^  tp  owka  i^  a  pa^pnuMU 
of  interest  thereon  to,  i^void  tb*  stAtiM»k 
The  learned  Judge  overruled  the  objection, 
but  resented  thie  ppint^andi  Wft  it  tQ  4ie 
j^ury  tp  aay  whetbef  this,  waai  4^  payaaei^  of 
ijbe  interest  pa  the  pptp  *,  if  npt,,M^  plfMO^* 
^if  must;  fail.,  Tbif^  jmry  ^uoi  ipr  ibfi 
plaiQtiK    On  a,  faroM»r,  dny  1 

R.  v.  Rifihatds,  ippved.  tp  eN^r  a  WKUi 
aup^  or  for  a  new  t^ial,  and  turgid  tb#»  a¥*« 
jectipn  i^ken  ^  the  uiW>  eMflg  TippoU  ir«. 
If^ami  (1). 

C^.  4y^  «t|(|4. 

And  no^K,  Lpan  DauM AV»,  C.  j.  said,  ia 
wea  eo9f  endi^>  ihat  dua  easa  inaa  bpir  ukem 

(1)  lO.Bi.aiII.t5f  ;s.o.3UwJ.Rm>.(iiA> 

teOwfai. 
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out  of  the  •p«nitio»  of  iIm  statute^  mii4 
Tifpeii  V.  IFean^  was  cited  as  an  authority. 
We  i»ave  consulted  Parke,  E.  whose  jad^ 
sent  was  referred  to )  and  wc  are  of  opi* 
nion,  that  the  two  cases  are  ef sentially  dif- 
kKTfX*  Here  the  words  impcnft,  that  the 
paymeDt  was  made  on  account  of  some 
fxistinf  debt,  and  there  is  no  P>'oof  of 
any  oiler  debt  than  this  note*  The  jury 
aero  therefor^  warranted  in  applying  it  tQ 
that. 

Ruk  refitted  (S). 


April  28. 


} 


TtK]U.£a  V«  BQWL4ND. 


Fcr4fci'^Discharge  of  Jury, 

Whme  iker&  were  three  ie$u^  ia  tpeepaee^ 
ose  OR  a  pubUe  carriage-way y  the  second  on 
efmb&c  bridle'-wayt  aud  the  third  on  a  public 
fieimay,  m^  the  jury  fiu^  m  verdict  for  the 
fkni^  om  the  fiest^  and  for  the  defendant 
en  the  Mrd  ;  but  feot  being  able  to  agree  ae 
la  the  secandy  the  Judge^  mthout  the  cceuent 
rf  the  pituaiiy,  Acharged  the  jury  from 
giemg  a  werdiet  on  that  ietinu  :-^HM,  thai 
ke  rkunot  juetified  in  doing  «o^  abhough  the 
phuUijf  had  agreed  fa  accept  eudy  aoaiiaof 


Tieapaaa  ^tiare  dausumftegit,. 
Pleae — First,   a   public   carnage* way  } 
•ocoBd,  n  p^Mie  bridle-way ;  third,  a  p«b- 
he  fi»atway^  which  righu  were  all  traversed 
^'ihe  pkustiff  i»  hie  replication. 

At  tWat  trial,  before  Lard  Denman,  G. J., 
at  lit  SpMig  Assiaes  for  Surrey  in  18^5, 
the  plaintilF  csonsented,  that  the  damagesv 
if  any,  ahouldr  be  nominal  only.  The  jury 
faiBcl  a  verdict  for  iAte  plaintiff  on  the  ^st 
wane,  and  iov  the  defendant  on  the  third, 
hut  eowM  ooe  agree  as  tp  die  second,  and 
reticed.  Ai^er  an  absence'  of  several 
hooiB,  dieyk  vetumed,  and  stated,  that  they 
eavld  not  agree  on  the  second  issue ;  and 
eae  of  the  jary  being  unwell,  his  Levdshtp 
took  the  verdict  on  the  fivst  and  third 
iatuea,  and,  without  the  consent  of  the 
pbuntifl^  discharged  them  firo^  giviag  a 
vndict  on  the  second  isaue.  In  the  fol- 
lowing term — 

Ct>  flea  WhtMRB  «»l^iiipklaa^9G.M.  &  R.7SS; 
•.c.  5  Lnr  J.  Bep.  (a^.)  Ezch.  61. 


Theriger  ohtained  a  rale  iim  for  a  new 
trial,  on  the  ground,  that  the  Judge  had 
BO  power,  without  the  consent  of  the  par- 
ties, to  discharge  a  jury  from  giving  a  ver^ 
diet  on  any  one  of  the  issues. 

Chanmeli  now  shewed  cause,  and  con- 
tended, that  tmleaa  the  issue  were  material, 
the  Judge  was  warranted  in  discharging 
the  ^ury.  Here,  it  was  not  material.  One 
jnatification  was  found  for  the  defendant, 
and  that  waa  sufficient  for  this  action.  AH 
diat  remains  undecided,  are  the  damage* 
and  costs  of  the  aecond  issue^  It  waa 
agreed,  that  the  damages  should  only  be 
nominal;  and  the  costs  are  not  of  so 
iBiuch  importance  as  to  render  it  incumbent 
apoifr  the  Court  to  require  a  verdict  on 
this  issue.  He  cited  Powell  v.  iS«0Nnell(l), 
and  Co9»ey  v.  Biggon$(Jt), 

[Pattbsov,  J.--^In  Paare^  v.  &imm#I, 
the  consent  of  Ae  parties  was  preaamed, 
and  the  Court  decided  the  caae  en  that 
ground.} 

Per  Curiam, — This  was  a  material  issue 
for  settling  the  righta  in  diepate  between 
the  parties  ;<  and  the  plaintiff;  when  he 
assented  to  take  nominal  damages,  expect^ 
ed  all  the  issuea  to  be  tried.  The  rule, 
ther^ie,  must  be 

Ah$okde{i). 


} 


WALLIS    O.     BnOADBBUT     AND 
ilMOTflBB. 


1836. 

April  29i 

AnumpsH — Protf  m,  upon  Norn  assmip^ 
eit — Landlord  <md  Tenants 

The  plaint^  stated  in  his  declaration  e 
contract  to^  hold  certain  land  on  the  terms  of 
e^  former  expired  agreement^  except  ae  to  the 
rent  which  was  to  be  raised,  and  alleged  ae 
H  breach,  the  non-performance  of  the  agree^ 
ment.  The  defendant  pleaded  won  assump^ 
ski.  There  was  no  proof  of  any  express 
promise;  but  it  was  proposed'  to  establish  an 
implied  contract  to  hold  on  the  terms  of  the 
old' lease,  by  evidence  of  the  continued occu* 
potion  I'-^neld,  that  itwae  necessary  for  the 


(^)  3  Bii)^  Se\  \  a.  e;  aArmed  in  error  By  the 
HmMB  ofLorda,  1  S>o«t,.F.C.  ('N.t.)  56. 

{%)  %  B».&  AJri.  54a* 

(3)  See  The  King  v.  Jobneon,  5  Lsw  J.  Rep^v 
(li.S.),irzclu  St7,  «nd  The  Marauis  of  AoslesM  v. 
DIMmv  ^^wJi  Re}>.  (as.)  ftch.  «f8: 
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plaintiff  to  prwe  the  termi  of  the  old  lease^ 
and  that  as,  when  produced^  it  could  not  be 
read  fur  want  of  a  stamp,  the  plaintiff  must 
fail. 

Assumpsit.  The  declaration  stated,  that 
one  Elizabeth  Eldridge  agreed  to  demise  a 
ipessuage  and  premises  to  the  defendants, 
on  the  1st  of  November  1820,  on  a  yearly 
tenancy,  at  a  rent  of  63L,  with  certain  sti- 
pulations as  to  repairs ;  that  the  defendants 
entered  on  the  premises,  and  enjoyed  as 
tenants,  until  her  death ;  that  she  devised 
to  B^Il  and  the  plaintiff,  and  that  in  con- 
sideration that  Bell  and  the  plaintiCf  would 
permit  the  defendants  to  occupy  the  pre* 
mises,  at  the  rent  of  60/.,  and  on  the  other 
stipulations  in  the  agreement,  the  defen- 
dants promised  to  abide  by  and  perform 
those  stipulations.  Breach,  non-perform- 
ance, of  the  agreement,  both  before  and 
aAer  the  death  of  Bell: 

Plea, — by  Broadbent, — non  assumpsit.; 
The  other  defendant  suflPered  judgment  by 
default. 

On  the  trial,  before  Tindal,  C.J.  at  the 
Leicester  Spring  Assizes  in  1835,  the 
plaintiff  offered  in  evidence  the  alleged 
agreement,  which,  appearing  to  be  a  lease, 
and  not  being  stamped  as  such,  was  rejected 
by  the  Lord  Chief  Justice.  It  was  then 
proved,  that  the  defendant  Broadbent 
agreed  expressly  with  the  plaintifTs  agent, 
that  the  rent  should  be  raised  from  55/^  to 
60/.,  in  consideration  that  the  defendants 
should  be  allowed  to  plough  up  certain 
lands.  It  was  objected,  that  there  was  no 
proof  of  the  terms  on  which  the  defendants 
held  the  premisfes,  nor  of  any  joint  con- 
tract. His  Lordship  was  of  this  opinion,) 
and  nonsuited  the  plaintiff,  giving  him 
leave  to  move  to  enter  a  verdict  for  such, 
damages  as  the  jury  should  assess.  They 
found  70/.  damages.  In  Easter  term,  1 835 — t 

N.  It.  Clarke  obtained  a  rule  nisi  ac- 
cordingly ;  against  whicb —  / 

Miller  now  shewed  cause. — There  was 
no  evidence  of  any  express  contract  to 
hold  on  the  terms  of  the  old  lease.  The 
only  proof  was  to  hold  at  the  rent  of  60/., 
but  no  reference  was  made  to  tho9e  terms. 
Then  no  implied  contract  arises  to  hold 
on  the  terms  of  the  lease,  unless  it  be  pro- 
duced ;  and  not  beinc  stamped,  it  was  not 
produceablei     The   defendant   Broadbiint 


pleaded  non  assuAipsit,  but  under  the  rule 
Hilary,  4  Will.  4. 1;  'Assumpsit,'  that  plea 
does  not  admit  any  of  the  facts  from  which 
the  assumpsit  is  to  be  implied.  It  there* 
fore  clearly  put  in  issue  the  terms  of  the 
former  lease.  [He  was  stopped  by  the 
Court.] 

Hurnfrey  and  Bayley,  in  support  of  the 
rule,  contended^  that  the  terms  of  the  ori- 
ginal lease  were  admitted  by  the  plea,  as 
much  as  Mrs.  Eldrige's  seisin  and  death. 
Before  the  new  rules  it  was  held,  in  an 
action  against  a  tenant  for  breach  of  the 
agreement  on  which  a  farm  was  held,  that 
a  variance  in  the  proof  of  the  lessor's  etitate 
was  immaterial — Winn  v.  White  (W  And 
they  cited — Jones  v.  Brown  (2),  Bamett  v. 
Glos8op{8),  and  Frankum  v.  the  Earl  of 
Falmouth  {i),  as  decisions  since  the  new 
rules. 

Lord  Denman,  C.J. — It  appears  per- 
fectly clear  to  me,  that  the  new  rules  do 
not  at  all  dispense  with  the  necessity  of 
proving  the  agreement.  According  to 
the  declaration,  the  defendants  promised 
to  abide  by  and  perform  the  terms  of  that 
agreement,  and  the  defendant  Broadbent 
pleaded  that  he  made  no  such  promise. 
The  plaintiff  was  bound  to  prove  that 
issue  by  the  production  of  the  agreement, 
which  would  shew  the  terms  on  which  die 
premises  were  held. 

LiTTLEDALE^  J. — This  plea  put  in  issue 
the  terms  of  the  original  agreement.  There 
was  no  proof  of  any  express  agreement ; 
and,  as  to  the  reduction  of  the  rent,  there 
is  nothing  to  shew  to  what  that  appHed. 
To  prove  the  terms  of  the  old  agreement, 
it  was  necessary  to  produce  it.  It  is  said» 
however,  that  by  the  new  rules  the  ^rma 
were  admitted  on  these  pleadings.  Here, 
there  was  no  express  contract,  but,  it  is 
Contended,  one  is  to  be  implied  by  law,  re* 
suiting  from  the  terms  of  the  former  hold- 
ing. According  to  the  new  rule,  inni 
assumpsit  puts  in  issue  all  the  facts  from 
which  the  contract  is  to  be  implied.  It  was 

(I)  «  W.  BI.840. 

(«)  1  Biog.  N.C.484;  i.  c.4  Law  J.  Rrp.  (II.S.) 
C.F.  1«4. 

(S)  1  Bing.  N.C.  633 ;  •.  c.  4  Law  J.  Rep.  (ka) 
C.P.  174. 
,   (4)f  Ad.&EI.45«;f.c.4Law  J.  IUp.(iiA) 
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tiierefore  necessary  to  prove  the  agree- 
inent;  and  as  it  was!  not  properly  stamped, 
the  nonsuit  was  right. 

Patteson,  J. — I  think  this  nonsuit  was 
right,  on  the  particular  evidence  given  in 
this  action.     The   declaration    alleges   a 
contract,  and  the  general  issue  pleaded  to 
it  puts  that  contract  in  issue.     There  was 
no  evidence  of  an  express  contract ;  but  it 
is  shewn,  that  at  one  time  the  holding  was 
at  55/.,  and  that  it  was  agreed  that  the 
rent  should  be  raised  to   60/.,  when  an 
application  was  made  to   plough  up  the 
huui,  which  was  assented  to.     This  is  not 
stated  in  the  declaration ;  and  the  plaintiflT 
is  pbliged  to  rely  on  an  implied  contract, 
arising  from  the  change  of  the  landlord's 
situation.     But  the  plea  of  non  assumpsit 
puts  in  issue  all  facts  from  which  a  pro- 
mise can  be  implied.     It  became  incum- 
bent upon  the  plaintiff  to  prove  all  tlxe 
^t5  from  which   the   contract  could  be 
implied,  and  to  shew  that  the  tenancjy  was 
to  continue  upon  the  terms  of  the  former 
agreement  in  all  respects,  except  as  to  the 
amount  of  the  rent.     Now,  the  ordinary 
case  is,  that  if  a  lease  expire,  and  there  be 
a  holding   on,  the  payment  of  the  rent 
raises  an  inference  that  the  holding  is  on 
the  old  terms.     Tjie  plaintiff  relies  upon 
this ;  hut  then  he  must  prove  the  terms  of 
the  old  lease.     I  do  not  mean  to  say,  that 
on  this  declaration,  if  there  had  been  proof 
o[  an  express  promise  to  hold  on  the  old 
terms,  but  at  the  increased  rent,  that  the 
terms  in  the  lea^e  might  not  have  been  re- 
ferred to :  my  present  impression  is,  that 
they  might ;  but  I  do  not  wish  to  give  any 
decisive  opinion  upon  that  point. 

CoLEBiDGE,  J. — I  am  of  the  same  opi- 
nion, upon  the  distinction  taken  by  my 
Brother  Patteson.  This  is  the  case  of  a 
promise  to  be  implied  from  facts.  If,  in- 
deed, there  had  been  an  express  proroifie 
to  hold  on  the  terms  of  the  former  lease, 
I  do  not  mean  to  say  that  it  mj^ht  not  have 
been  proved  by  the  mere  production  of 
the  lease,  without  reference  to  the  stamp ; 
but,  in  the  present  case,  it  was  necessary 
to  prove  everything,  from  which  the  pro- 
mise is  to  be  implied. 

Rule  discharged. 


5.     1 

80./ 


LAWSOH  t0  LANOLEY. 


1886. 

April  80. 

Prescriplion-^  Way. 

Under  a  plea  of  enjoyment  of  a  way  for 
forty  years,  upon  the  2  ^  $  Will.  4.  c.  71, 
s.  2,  evidence  may  he  given  of  the  user  at 
a  period  more  than  forty  years  back. 

Trespass  for  breaking  and  entering 
plaintiff's  close. 

Plea — That  defendant  was  the  occupier 
of  a  workshop ;  and  that  the  occupiers  for 
the  time  being  of  the  said  workshop,  for 
the  full  period  of  forty  years  next  before 
the  commencement  of  the  suit,  have  actu- 
ally, and  as  of  right,  and  without  interrup*- 
tion,  enjoyed,  and  defendant,  as  such  oc- 
cupier, still  of  right  ought  to  enjoy  without 
interruption,  a  certain  foot  and  horse-way 
over  the  loctis  in  quo.  Replication  tra- 
versing the  enjoyment  of  the  right. 

On  the  trial,  before  Littledale,  J.,  at  the 
Spring  Assizes  for  1885  in  the  county  of 
Rutland,  the  plaintiff,  who  began,  offered 
evidence  to  shew,  that  both  beyond  and 
within  forty  years  before  the  commence- 
ment of  the  suit,  the  way  had  not  been  en- 
joyed. The  evidence  of  the  user  beyond 
the  forty  years  was  rejected.  The  defen- 
dant likewise  offered  evidence  of  enjoy- 
ment of  the  way  beyond  the  forty  years, 
which  was  likewise  rejected.  The  plaintiff 
having  recovered — 

Adams,  Serj.t  in  the  ensuing  term,  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the 
ground  that  this  evidence  had  been  impro- 
perly rejected. 

Humfrey  and  G.  2\  White  now  appear- 
ed to  shew  cause,  but  were  prevented  from 
arguing  the  point,  as — 

The  Court  were  decidedly  of  opinion, 
that  the  evidence  ought  to  have  been  re- 
ceived, whatever  might  be  its  weight; 
that  the  user  of  the  road  fifly  years  ago 
might  certainly  afford  some  evidence  of  its 
condition  forty  years  back;  and  if  this 
evidence  vyas  not  received,  a  party  might 
&il  who  could  not  prove  a  user  in  the 
thirty-pinth  and  fortieth  years,  even  though 
\^  carried  it  back  to  the  thirty-eighth 
year.     They  therefore  made — 

The  rule  for  a  new  trial  absolute. 
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1836. 
May  S. 


} 


FIOOOTT  ••  BUSH. 


Statute  of  Limitationi-^ProvUo* 

Aumipsit  fir  unliquidatti  d^mlgei  is 
mthin  the  proviso  in  theitl  Juc.  1.  e.  16.  «•  7# 

Where  a  party,  tifhile  in  prison,  com* 
tnences  an  action  after  the  lapse  ofsist  yean 
from  the  accrual  of  the  cause  of  action,  it  is 
neeertkeless  preserved  by  the  proviso  in  the 
7  th  section, 

Asfiumpdit  agtiiMt  defendant  for  neglw 
^nce  in  conductit^  certain  proceedings  iti 
Chancery. 

PfeA-— Tkat  the  Cause  of  action  did  not 
accrue  within  six  years.  Replication,  thAt 
the  plaintiff  was  in  prison  when  the  caus^ 
of  action  accrued,  and  that  she  commenced 
her  action  within  six  years  next  after  she 
was  at  large.  Rejoinder,  that  she  com^ 
menced  it  before  she  was  at  large,  and  that 
the  causes  of  action  did  not  accrue  within 
six  years.  Demurrer  and  joinder  m  de-' 
murrer. 

Mansei,  in  support  of  the  demurrer.— 
This  is  a  case  within  the  proviso  in  the 
SI  Jac.  1.  c.  16.  8.  7,  the  Statute  of  Limf* 
tations.  ChanMer  v.  V%lett{\)  is  an  ex- 
press authority  that  assumpsit  is  within  it^ 
and  the  rejoinder  does  not  afford  any 
answer. 

Hayes,  contrd. — Certainly  Chenidter  v. 
Filett  is  an  authority  for  the  plaintiff,  that 
she  is  within  the  proviso;  but  that  was 
merely  an  action  of  indebitatus  assumpsit. 
There  is  yet  a  question,  whether  it  includes 
an  assumpsit  for  unliquidateddamages.  l*he 
word  **  a^umpsit"  does  not  occur  at  all 
in  the  proviso ;  and,  in  the  present  feeling 
of  the  Courts  as  to  the  proper  constructioa 
of  the  act,  they  will  not  be  inclined  to 
strain  the  words  to  include  it. 

[PATtBsoK,  J. — In  Crosier  v.  TomUn^ 
son  (2)  it  was  held,  that  the  words  "  action 
of  trespass,*'  in  the  proviso,  induded  as' 
sumpsit.] 

That  was  also  a  case  of  indebitatus  as-* 
stmpsii.  It  will  be  observed,  that  the 
proviso  mentions  specifically  two  instances 
of  actions  on  the  case— namely,  trover  and 
case  for  words ;  die  omission  of  assumpsit 
for  damages  may  not  be  unintentional. 

t  Stund.  1^. 
inbd;7T. 


MmsvL^ThB  piy)tiM  itttM  t6  M 
previooB  enumeration  in  th6  third  sectioni 
which  includes  this  species  of  action.  Be^ 
sides,  the  word  **  trespass**  includes  as- 
sumpsit. 

The  CotjRT  held  themselves  botitnd,  by 
the  two  decisions  of  Chandlery.  Filett  Sod  - 
Cfoeiet  v.  Tifmtinsont  and  considered  thift 
there  was  no  ground  f6t  atiy  distinetioii 
between  indebitatus  assutttpHt  and  assUmp* 
sit  Ibr  unliquidated  damsgett.  But  Little^ 
dale,  J.  expressed  an  opinioni  th&t  if  it 
bad  been  res  Integra,  he  should  have  de^ 
Cided  difierently. 

Judgment  fot  thtfphmUffi 


it)  91 


1836.      >  DOB  d.  DAWSOK  AHD  OtBBM  •* 

May  5.    y  ^arka. 

Ejectment — Customary  Freehold —  Title 
on  Bankruptcy. 

A  bankrupt^  at  the  Hme  of  hie  bumkrupteyi 
Ufas  in  posstedon  of  cuitomari^  ffeekMs  IS 
which  he  h^dbeenadmittsdt  andMkh  passed 
by  bargain  and  saU  Ufm  turrendet  and  ad*' 
mittance^  The  commissioners  asisigned  thi 
premises  to  his  assignees,  mho  wer^  not  ad^ 
mtted  uiail  after  his  death.  They  then 
brought  an  ejectment,  laying  demisis  m  thi 
name  of  the  heir  of  the  bankrupt  after  Ms 
death,  and  also  in  their  omn  names,  butfnriot 
to  the  date  of  their  admittamoe  :^-Htld,  that 
they  were  AOitled  to  recover  oh  the  am  di^ 
mise  or  the  other. 

Ejectment  Ibf  ktids  in  Coinb«rlMid,  on 
six  demiiea,  three  kid  on  the  lOib  lune 
1886,  of  whi<{h  the  first  wa«  ia  i^  name  of 
John  Datirson,  the  second  of  W.  Blardsffll 
T.  Bowest  and  R^  Mellon,  th«  third  of 
BhmUdI  and  Mellon :  the  ^her  cbree  were 
laid  on  the  10th  March  1882,  in  the  nsiad 
manner*  On  the  trkU  at  the  last  Carlisk 
Assiies,  before  Parke,  B.»  it  was  pretvtd 
that  the  premises  in  que^ion  were  cus^ 
tomary  fi4ehold,  passing  by  deed  of  bar^ 
gain  and  sale,  present^  and  enrtilled  it 
the  manor-house  with  survend^r  ^nd  «d^ 
mittance.  One  John  Dawson  had  been  in 
possession  from  1790,  when  he  was  ad- 
mitted, until  his  bankruptcy  in  1821,  when 
Blurddl,  Bowes,  and  Mellon  were  appointed 
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Iris  attigneeftiand  the  premiset  were  duly  as- 
signed to  them  by  the  commissionenu  The 
defendant  claimed  through  another  party, 
who  had  come  into  possession  in  1821. 
John  Dawson  died  in  1830,  leaving  his  son 
John  Dawson«  who  was  one  of  the  lessors 
of  die  plaintiff,  bis  heir-at-law.  Bowes 
having  died,  Blurdall  and  Mellon  were  ad- 
mitted in  1835.  The  learned  Judge  direct- 
ed a  verdict  to  be  entered  for  the  plaintiff 
on  the  demise  of  John  Dawson  in  1832. 

W,  H.  WaiMony  on  a  former  day  in  this 
term,  moved  for  a  new  trial,  on  the  ground 
of  misdirection.    The  assigiimeiit  firom  the 
commissioners  shews  that  the  bankrupt 
had  no  estate,  and  consequently  it  c6uld 
not  have  descended  upon  his  heir.     The 
plaintiff  produced  the  proceedings  in  bank- 
ruptcy, and    cannot  dispote  their  effect. 
Then  the  title  of  the  assignees  was  not 
perfected  before  1835;  lor,  although  the 
surrender  and  admittance  relate  to   the 
hsfgain  and  sale  in  copyholds  (1),  it  has 
never  been  held  to  be  so  in  the  case  pf 
customary  freeholds,  which  were  first  ^no- 
ticed in  the  6  Geo.  4.  c.  16.     The  provi- 
sions of  the  49  Geoi  3.  c.  121.  s.  10.  pro- 
hahly  apply,  though  the   learned  Judge 
thought  that  they  were  only  for  the  benefit 
of  ibe  assignees,  and  that  if  third  persons 
ralHrd  to  aet  up  the  bankruptcy  they  must 
prove  it,  and  the  defendant  waa  not  pre- 
pared to  ik>  &ou 


.} 


SUMPTION  V.  MONZANI. 


Cur,  adv.  vult. 


And  now — 


LoKo  Demman,  C.J.  delivered  the  judg- 
ment of  the  Court. — We  do  not  consider 
that  the  defendant  can  raif  e  any  question 
Ml  the  atat.  49  Geo.  3.  c.  ISJ.  s.  10.  Tlie 
iUitttiff  muat  recover  in  ona  way  or  the 
>ther«  Either  the  bankrupt  had  not  parted 
vith  the  land,  and  then  the  plaintiff  must 
eeover  on  the  demise  of  the  heir-at-law  ; 
Mr  he  had  parted  with  it,  and  the  title  of 
be  aasigneea  is  good. 

Rule  refuted, 

(1)  See  Farkw  «.  Blake,  Cro.  Car.  568. 


New  Sckifs.  VI.— K.B. 


1836 
May  9< 

Practice. — Prisoner^  Discharge  of. 

The  48  Geo.  3.  c.  123.  a.  1.  does  not 
authorize  the  discharge  of  a  defendant  in 
execution  for  a  debt  wider  201.  ^  where  he  has 
not  dwelt  within  the  walls  of  (he  prison^  but 
has  resided  within  the  rules. 

A  rule  nisi  had  be^n  obtained  for  the 
discharge  of  the  defendant  out  of  the  cus- 
tody of  the  nuirshal,  under  the  stat.  48 
Geo.  3.  c*  ItS^  a;  1,  he  having  been  im- 
prisoned for  twelvemonths  in  execution  for 
a  debt  not  exceeding  fbOl.  By  the  affidavit 
in  answer  it  appeared,  that  during  the 
twelve  months  the  defendant  had  not  been 
confined  actually  within  the  prison,  but  hud 
lived  within  the  rulea.  « 

Archbold  now  shewed  causei  and  con- 
tended, that  the  statute  only  applied  to 
casea  where  the  defendant  had  actually 
been  in  prison,  the  worda  of  the  enactment 
being  for  the  discharges  of  defendanu  who 
.have  lain  in  prison  for  twelve  successive 
calendar  months*  In  Boughey  v.  ff>66(l), 
Litdedale,  J.  referred  it  to  the  Master  to 
asceruin  whether  the  defendant  had  been 
within  the  walla  of  the  Fleet  prison,  or  had 
had  the  benefit  of  the  rules ;  in  the  former 
case,  he  would  have  been  entitled  to  his 
discharge,  in  the  latter  not ;  and  the  rule  for 
the  de^ndant's  discharge  waa  never  drawn 
up»  since  it  appeared  that  he  had  been  living 
in  the  rules. 

C.  C.  JoneSt  in  support  of  the  rule,  urged 
that,  in  fkvour  of  liberty,  the  Court  would 
interpret  the  act  liberally.  1  here  is  simi- 
lar language  in  the  Lords*  Act,  32  Geo.  3. 
c.  28.  ss.  13,  15,  16,  yet  that  statute  has 
been  held  to  apply  to  persons  within  the 
rules.  So  the  53  Geo.  3.  c.  102.  s.  1, 
and  the  1  Geo.  4.  c.  119.  s.  4,  were  held 
to  include  such  prisoners  ;  whereas,  the  7 
Geo.  4.  c.  57.  s.  10.  contains  the  words 
expressly,  "any  person  who  shall  be  in 
actual  custody  y9ith\fk  the  wallsof  the  prison," 
though,  from  the  introduction  of  the  12th 
section,  it  may  seem  that  even  that  statute 
may  be  applicable  to  persons  within  the 

(1 )  Reported  4  Dowl.  P.C.  StO,  where,  bowever, 
tbe  fiicta  do  not  appear  to  have  been  qaite  accu- 
rately staled. 
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rules.  If  jiot,  its  language  is  very  different 
from  the  present  act.  In  Day  v.  Thomas 
(2),  the  Court  referred  it  to  the  Master,  to 
ascertain  whether  the  defendant  had  been 
out  of  the  prison  without  a  day  rule,  saying, 
that  if  he  had,  he  would  not  have  been  en- 
titled to  his  discharge ;  but  that  inquiry 
would  have  been  unnecessary,  if  the  con- 
struction now  contended  for  be  correct. 

Loan  Denman,  C.J. — ^We  think  that 
the  words  "  lain  in  prison"  must  mean  an 
actual  restraint  within  the  walls  of  the 
prison.  In  Day  v.  Thomat  the  point  does 
not  appear  to  have  been  considered  by  the 
Court,  and  there  were  other  circumstances 
upon  which  the  Court  proceeded.  The 
case  decided  by  my  Brother  Littledale 
agrees  with  our  present  view. 

Littledale,  J.  concurred. 

Patteson,  J. — The  words  of  the  Bank- 
rupt Act,  G  Geo.  4.  c.  1 6.  s.  5,  are  like 
those  in  this  statute;  but  there  is  no 
case  which  has  occurred  upon  it,  where 
the  circumstances  have  been  the  same, 
though  they  have  been  like  it.  llius, 
there  is  one  case,  Stevens  v.  Jackson  (d), 
where  a  party  being  ill,  remained  in  the 
custody  of  an  officer  at  his  own  house ; 
and  it  was  held,  that  such  imprisonment 
constituted  a  part  of  the  two  months.  So, 
also,  there  is  another,  where  the  party  had 
the  benefit  of  day  rules  during  his  impri* 
sonment — Soamesv.  Watts{4),  But  it  has 
never  been  held,  that  a  permanent  resi- 
dence within  the  rules  will  constitute  an 
act  of  bankruptcy. 

Coleridge,  J. — ^The  7  Geo.  4.  c.  57. 
s.  12.  contains  the  words,  "  during  all  the 
proceedings;**  and  therefore  it  appears 
that  the  10th  section  is  not  necessarily  to 
have  the  meaning  contended  for. 

Rule  discharged  (5). 

(f )  Chap.  Pr.  K.B.  SSI,  fnd  edit. 
(S)  6  Taunt,  106. 

(4)  1  C.&P.400. 

(5)  The  point  was  detided  in  Gilbert  v.  Pape,  t 
Me.  &  W.311 ;  and  aee  as  to  the  interpretation  of 
the  word  *'  imprisonment/'  in  the  S4th  section  of 
the  Insolvent  Debtors  Act,  Yapp  v.  Harrington,  6 
haw  J    Rep.  (N.s.)  C.P.  Sb?, 
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June 


11.; 


DOE  d,  HURST  AND   0THBE8  t?. 
CLIFTON. 


Ejectment — Staying  proceedings  by  Mort' 
gagor. 

A  mortgagor  cannot  avail  himself  of  the 
7  Geo,  2.  c.  20.  s.  1,  unless  he  actually  be^ 
came  a  defendant  in  the  ejectment  brought 
by  the  mortgagee. 

And  where  the  action  was  defended  for  his 
benefit^  and  the  defendant  was  held  to  be 
identified  with  him^  the  statute  was  held  mot 
to  be  applicable. 

Ejectment  for  premises  in  Hertford- 
shire. 

At  the  trial,  before  Tindal,  C.J.,  at  the 
last  Spring  Assizes,  the  lessor  of  the 
plaintiff  proved  a  mortgage  to  him  by  one 
T.  N.  Stubbs,  in  1824*,  of  his  reversionary 
interest,  expectant  on  the  lives  of  two 
persons.  The  defendant,  who  was  allesed 
to  be  Stubbs's  tenant,  but  who  defended 
for  his  benefit,  produced  a  mortgage  of 
the  same  premises,  in  1822,  to  a  third 
party ;  but  the  Lord  Chief  Justice  held, 
tliat  it  could  not  be  admitted  in  evidence 
to  derogate  from  the  effect  of  Stubbs's 
mortgage ;  and  the  G>urt,  on  a  motion  to 
enter  a  nonsuit,  held  that  this  was  right 
In  last  term — 

Piatt  had  obtained  a  rule,  calling  upon 
the  lessor  of  the  plaintiff*  to  shew  cause 
why  the  Master  should  not  ascertain  the 
amount  due  on  the  mortgage  deed  of  1824 ; 
and  why  the  lessor  of  £e  plaintiff,  on 
whose  demise  the  recovery  had  taken 
place,  should  not  accept  the  same,  and 
the  costs  in  satisfaction  of  the  mortgage, 
and  re-convey  the  premises  to  Stubbs.  It 
appeared  by  the  affidavits,  that  Stubbs 
was  and  had  been,  for  several  years,  in 
India,  and  that  he  was  the  party  who  had 
a  right  to  redeem  the  mortgage,  and  that 
there  had  been  no  bill  to  foreclose. 

Kelly  and  Petersdorff  now  shewed 
cause. — This  application  is  made  upon 
the  7  Geo.  2.  c.  20 ;  but,  as  Stubbs  was 
not  the  defendant,  and  did  not  come  in 
and  defend  as  landlord,  he  is  not  within 
the  provisions  of  the  statute,  which  ex- 
pressly gives  the  power  to  the  mortgagee 
who  shall  become  the  defendant  in  any 
actidn.     By  entering  into  the  consent  rule. 
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mortgagee  renders  himself  liable  to 
costs;  but  he  has  avoided  that  liability 
he  present  instance. 

^ktt, — This  is  clearly  within  the  equity 
:he  statute.  Here,  the  defendant  has 
mded  the  action  on  behalf  of  the  mort- 
or,  and  was  treated  at  the  trial  as 
itified  with  him.  At  least,  if  the  Court 
not  make  this  rule  absolute,  they  will 
>end  the  proceedings,  to  enable  the 
tgagor  to  take  proceedings  in  his  own 


CRD  Denman,  C.J. — We  might  wish, 
lis  case,  that  we  had  the  power  which 
contended  we  have;  but  I  think  it  is 
e  clear,  that  the  applicant  is  not  within 
act,  not  being  a  defendant.  Then  it 
Id  be  an  abuse  of  our  powder,  if  we 
:  to  do  indirectly,  what  we  cannot  do 
;tly ;  and  that  would  be  the  case  if 
irere  to  suspend  the  judgment,  to  do 
appears  to  be  justice  in  this  parti - 
'  case. 

TTLEDALE,  J. — T*his  appears  to  be  an 
able  application  ;  but  the  question  is, 
her  we  can  grant  it.  The  mode  of 
Hiding  is  pointed  out  by  the  statute. 
re  an  ejectment  is  brought,  and  the 


party  has  not  brought  himself  within  the 
act,  the  Court  would  not  be  warranted  in 
interfering.  He  should  have  made  himself 
defendant,  and  thereby  would  have  become 
responsible  for  costs. 

Patteson,  J. — I  do  not  see  how  it  is 
possible  for  us  to  supply  any  equitable 
relief  from  our  own  authority.  The  party 
has  not  become  a  defendant,  as  required 
by  the  act. 

Rule  discharged. 


KITCHEN  V,  SHAW. 

HEAD  V,  BALDaY. 

PEARSON  V.  ORAUAM. 

BOWEN  V.  JENKIN. 

BEVERLBT  t;.  THE  LINCOLN  OA8-LIOHT 

COMPANY. 

DOE  dem.  MUDD  V,  8UCKERMORE. 

DOE  dem,  WINDER  V»  LAWES. 

MORTON  V,  BURN. 

DOE  dem.  SHERIFF  v.  COULTURED. 

SANDERSON  V.  BROWN. 

VALLANCE  9.  81DDELI.. 

HOLLIN08WORTH  V.  BKODRICK. 

Will  be  reported  in  the  next  volume. 


REGULiE  GENERALES. 

T  IS  ORDERED,  That  from  and  after  the  last  day  of  this  term  all  the  offices  (the  Rule  Office  ex- 
I),  be  open  in  term  from  eleven  in  the  forenoon  till  five  in  the  afternoon,  and  not  in  the  evening : 

Lnd  that  the  Rule  Office  be  open  in  term  from  eleven  in  the  forenoon  till  tliree  in  the  after- 
and  from  six  till  eight  in  the  evening : 

tnd  that  all  the  offices  be  open  in  vacation  from  eleven  in  the  forenoon  till  three  in  the  after- 
except  between  tlie  10th  of  August  and  the  24th  of  October,  when  they  shall  be  open  from 
in  the  forenoon  till  two  in  the  afternoon  only. 


ruEEBAS  by  the  practice  of  this  Court,  sheriffs  may  now  be  required  to  file  writs  with  their 
s,  as  well  in  vacation  as  in  term  time ;  and  upon  all  writs  ffied  in  vacation  an  extra  charge  of 
d.  is  paid  for  the  keys  of  the  Treasury :  And  whereas  theiike  charge  of  St.  lOd,  is  also  paid 
all  searches  made  in  vacation  for  writs  so  filed,  and  upon  all  copies  of  such  writs  or  returns 
) : 

r  IS  ORDERED,  That  from  and  after  the  last  day  of  this  present  term,  such  extra  charge  of 
t  be  discontinued  upon  all  writs  filed  by  sheriffs  in  vacation,  and  all  searches  for  such  writs, 
I  copies  thereof,  or  of  returns  thereto :  And  that  hereafler  in  vacation  such  writs  may  be  filed 
riffs,  and  searches  made  for  the  same,  and  copies  of  snch  writs,  or  returns  thereto,  made  and 
?d  without  payment  of  the  said  extra  charge  of  6s,  lOd, 


END  OF  TRINITV  TERM.  1837. 
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1886. 
Nov.  2. 

Arbitration — Award,  where  final. 

On  a  reference  of  a  cause  and  "  all  mat" 
ters  in  dispute  between  the  parties"  it  is  no 
objection  to  the  award,  that  it  directs  a  stay 
of  proceedings,  and  payment  of  a  sum  of 
money  to  the  plaintiff  in  satisfaction  of  all 
demands  in  the  cause,  if  it  appears  from  the 
antecedent  part  of  the  award,  that  the  arbi- 
trator  has  considered  the  proofs  concerning 
the  matters  in  difference,  and  that  there  is 
no  other  tubject  of  dispute  than  that  on  which 
the  action  was  brought. 

In  this  action,  afler  the  plaintiff  had  sued 
out  a  writ  of  summons,  and  the  defendant 
bad  entered  an  appearance,  the  parties 
agreed  to  refer  **  the  cause  and  all  tnatters 
in  dispute  *'  between  them,  to  arbitration ; 
and  the  arbitrator  made  his  award  in  the 
following  terms : — 

"I,  the  said  arbitrator,  having  taken 
upon  me  the  burden,  &c. ;  and  having 
heard,  considered,  and  examined  the  alle- 
gations, proofs,  and  answers  of  both  the 
parties,  touching  the  matters  in  difference 
between  them;  and  having  thoroughly  con- 
lidcred  the  same,  do  thereupon  make  this 
NiwSBtiBS,VL*aP. 


my  award  in  writing,  that  is  to  say,  I  do 
award,  adjudge,  and  determine,  that  all 
further  proceedings  in  the  said  cause  shall 
from  henceforth  cease  and  be  no  further 
prosecuted  ;  and  that  the  defendant  J.  Bo- 
nin  shall  and  do  pay  the  sum  of  1 1  /.  5s.  of 
lawful  money  in  full  of  all  demands  in  the 
said  cause.** 

Hurlstone  moved  to  set  aside  the  award, 
on  the  ground  that  it  was  not  conclusive 
or  final,  inasmuch  as  all  matters  in  dispute 
were  referred,  and  the  award  merely  di- 
rected a  stay  of  proceedings,  and  payment 
of  a  sum  of  money  in  full  of  all  demands 
in  the  cause.  No  declaration  or  bill  of 
particulars  having  been  delivered,  the  cause 
of  action  did  not  distinctly  appear ;  and, 
therefore,  as  it  was  not  shewn  with  accu- 
racy and  precision  as  to  what  demand  the 
plaiiuiff  had  been  satisfied,  the  award  could 
not  be  a  bar  to  a  future  claim.  The  case 
resembled  that  ofGydev.  Boucher(l),  where 
the  rule  for  setting  aside  an  award  was 
made  absolute,  because  there  was  no  finding 
as  to  the  matters  in  difference  ;  and,  con- 
sequently, the  defendant  had  no  protection 
against  a  second  action,  which  it  was  one 
object  of  the  reference  to  give  him. 

(1)  5  Dowl.  P.C.  in. 
B 
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COURT  OF  COMMON  PLEAS: 


TiNDAL,  C.J. — As  it  appears  to  me,  the 
arbitrator  here  has  indicated,  with  a  suffi- 
cient degree  of  certainty,  that  he  has  taken 
into  his  consideration  all  the  matters  in 
difference  between  these  parties,  and  has, 
in  point  of  fact,  awarded  upon  them  all. 
He  has  not,  it  may  be  admitted,  in  words 
negatived  the  whole :  he  has  apparently 
confined  himself  to  the  subject-matter  of 
the  cause  ;  but  he  has,  in  substance,  nega- 
tived all.  It  is  impossible  to  look  at  the 
award  without  seeing  what  the  intention  of 
the  arbitrator  was.  At  the  time  of  the  sub- 
mission, the  6th  of  August,  all  the  matters 
in  dispute  were  referred.  At  that  time  the 
arbitrator  took  into  his  consideration  all 
the  matters  in  difference.  He  then  goes  on 
to  say,  "  Having  considered  and  examined 
the  allegations,  &c.  touching  the  matters 
in  difference  between  them,  1  do  make  this 
my  award  in  writing,  &c.,  that  all  further 
proceedings  in  the  said  cause  shall  from 
henceforth  cease  and  be  no  further  prose- 
cuted ;  and  that  the  defendant  shall  and 
do  pay  the  sum  of  11/.  5s.  in  full  of  all 
demands  in  the  said  cause."  Now  this 
brings  my  mind  to  the  conclusion,  that 
there  was  no  other  cause  in  dispute  be- 
tween these  parties.  The  material  distinc- 
tion between  this  and  the  case  cited  is,  that 
the  arbitrator  there  mixed  up  other  mat- 
ters, which  were  also  in  difference,  and  he 
did  not  make  any  award  as  to  them.  With 
regard  to  the  hardship  to  which  it  is  said 
the  defendant  may  be  exposed,  if  that  on 
which  the  decision  has  been  made,  is  not 
specifically  stated,  such  hardship  cannot, 
in  my  opinion,  be  said  to  exist,  inasmuch  as 
this  award  is  a  conclusive  bar  to  an  action 
up  to  the  6th  of  August,  the  date  of  the 
submission,  for  any  matter  in  dispute  then 
existing.  There  is,  I  think,  no  difficulty  in 
the  case,  unless,  indeed,  we  hunt  for  diffi- 
culties.    The  rule  should  be  refused.     , 

Gaselee,  J. — I  am  of  the  same  opinion. 
If  the  affidavit  had  stated,  that  there  were 
other  matters  in  dispute,  there  might  be 
some  ground  for  setting  aside  the  award ; 
but  the  award  states,  in  an  express  allega- 
tion, that  the  arbitrator  has  taken  into  his 
consideration  the  matters  in  difference  be- 
tween the  parties ;  and  this  is  equivalent 
to  saying,  that  there  were  no  other  matters 
in  dispute  between  them. 

Vauohan,  J. — I  also  think  that  the  fair 


,and  reasonable  construction  to  be  put  upon 
the  award  is,  that  the  arbitrator  took  into 
consideration  all  matters  in  dispute  between 
the  parties. 

Bosanquet,  J. — I  agree.  The  language 
of  Lord  Tenterden  in  Pearse  v.  Pearse(2\ 
which  was  submitted  to  arbitration  by  an 
order  of  Nisi  Prius,  is  equally  applicable 
here.  His  Lordship,  in  the  case  referred 
to,  expresses  himself  thus  :  —  "  Then,  if 
there  were  no  other  matters  in  difference 
between  the  parties,  besides  those  included 
in  the  action  at  law  and  the  suit  in  equity, 
the  arbitrator,  by  his  award,  has  decided 
upon  these  matters ;  the  award,  therefore, 
is  good."  In  like  manner  the  question  here 
being,  whether  the  award  is  conclusive  on 
the  face  of  it,  we  find  that  it  is  made  "  of 
and  concerning  the  premises."  Now,  what 
are  those  premises  ?  They  are,  all  matters 
in  difference.  This  being  so,  the  award  is, 
I  think,  conclusive,  and  the  rule  should  be 
refused. 

Refused  accordingly. 


1836. 
Nov.  8. 


PROLE    AND    ANOTHER,    ADMI- 
NISTRATORS OF  W.  ANDREWS, 
-      DECEASED,  V.  WIGGINS. 


Judgment     non    obstante   Veredicto  — 
Administrator —  Costs, 

In  an  action  of  debt  on  a  money  bond^ 
which  had  been  given  to  the  intestate  Jbr  re- 
ceioinv  the  defendant's  son  as  an  apprentice^ 
and  teaching  him  the  art  of  an  apothecary^ 
the  defendant  pleaded  non  est  factum,  and 
tJiat,  by  a  corrupt  and  fraudulent  agreement 
between  thepartiest  the  indenture  of  appren* 
ticeshipf  in  consideration  of  winch  the  bond 
was  given,  was  antedated  for  the  purpose  of 
making  an  apprenticeship  of  two  years  seem 
to  be  one  of  Jive  years,  and  thereby  evmdmg 
the  Apothecaries  Act,  55  Geo.  9,  e.  194«. 
s.  15,  which  requires  an  apprenticeship  of 
Jive  years.  Upon  verdict  for  the  plaintiff  on 
the  first  plea,  and  for  the  defendant  on  the 
plea  setting  out  thefraudulent  agreement,  the 
Court  refused  to  enter  judgment  for  theplain-^ 
tiff  non  obstante  veredicto.  The  Court 
also  refused  to  order  the  verdict  to  be  entered 
Jbr  the  defendant  without  costs,  under  the 
statute  sljr^  ^i^-  4*  <?•  ^<-  «•  ^1,  at  tkm 

(t)  9  B.  &  C.  464. 
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Jit  on  which  the  motion  nas  made  did 
gative,  on  the  part  of  the  plaintiffs,  all 
tdge  of  the  fraud ;  and  more  especially 
Uie  plea  put  upon  the  record  contained 
:t  allegations  of  such  fact, 

bt  on  a  bond  for  200/.,  with  interest, 
by  the  defendant  to  the  intestate,  W. 
^ws,  on  the  23rd  of  March  1829. 
[eclaration  contained  two  counts,  de- 
3g  the  instrument  as  a  writing  obli- 
r,  and  as  a  deed  poll. 
as — First  and  second,  non  est  factum ; 
that  the  said  writing  obligatory  was 
led  from  the  defendant  by  the  intes- 
by  fraud,  covin,  and  misrepresenta- 
vhereby  the  said  writing  is  void ;  and 
I,  that  said  W.  Andrews,  before  and  at 
me  of  making  the  said  writing  obli- 
r,  used,  exercised,  and  carried  on  the 
ystery,  and  profession  of  a  surgeon, 
^cary,  and  man-midwife ;  and  the  said 
ndrews  so  using,  exercising,  &c., 
fore  and  before  the  making  of  the 
upposed  writing  obligatory,  &c.,  to 
1  the  10th  of  July  1828,  at  London, 
was  unlawfully  and  corruptly  agreed 
1  between  the  said  W.  Andrews  and 
lant,  that  the  said  W.  Andrews  would 
ir.  H.  Wiggins,  son  of  the  defendant, 
apprentice,  to  learn  the  art,  mystery, 
fession  of  a  surgeon,  apothecary,  and 
lidwife,  for  the  term  of  two  years 
but  that  in  and  by  certain  articles 
eement  of  apprenticeship,  to  be  made 
itered  into  by  and  between  said  W. 
ws  and  defendant,  and  his  son,  said 
.  Wiggins,  it  should  be  stated  and 
to  appear  therein,  that  it  had  been 
i  by  and  between  the  said  parties 
>,  that  said  G.  H.  Wiggins  had  been 
as  articled  to  said  W.  Andrews  for 
m  of  five  years,  as  his  apprentice, 
r  that  purpose,  that  such  articles  of 
[lent  should  be  ante-dated,  in  order 
y  such  corrupt  contrivance,  the  said 
I  to  the  said  agreement  should  frau- 
ly  and  illegally  procure  the  said  G. 
iggins  to  be  admitted  to  examination 
i  purpose  of  practising  as  an  apothe- 
iipon  serving  an  apprenticeship  for 
ars,  instead  of  an  apprenticeship  for 
ears,  as  required  by  the  statute  in 
asc  made  and  provided;  and  it  was 
en  agreed  between  the  parties  afore- 


said, that  the  defendant  should  pay  to  the 
said  W.  Andrews,  the  sum  of  200/.  at  the 
end  of  two  years  from  the  time  the  son 
should  go  to  the  said  W.  Andrews,  together 
with  interest  for  the  same  from  the  day  the 
said  G.  H.  Wiggins  should  actually  go  into 
the  service  of  the  said  W.  Andrews,  and 
which  said  sum  of  200/.  and  interest,  should 
be  secured  by  the  said  bond  or  obligation 
in  the  said  first  count  mentioned ;  and  the 
defendant  further  says,  that  in  pursuance 
of  such  corrupt  contract  and  unlawful 
agreement,  so  made  as  aforesaid,  the  said 
G.  H.  Wiggins  afterwards,  to  wit,  on  the 
15th  of  July  1828,  at  London,  entered  into 
the  service  of  the  said  W.  Andrews,  as  his 
apprentice,  as  aforesaid,  and  for  the  pur- 
pose aforesaid,  and  continued  in  such  ser- 
vice for  the  space  of  two  years,  from  the 
day  and  year  last  aforesaid  ;  and  the  de- 
fendant further  says,  that  in  pursuance  and 
consideration  of  such  unlawful  and  corrupt 
contract  and  agreement,  so  made  as  afore- 
said, to  wit,  on  the  23rd  of  March  1 829 
aforesaid,  the  said  bond  or  writing  obliga- 
tory, in  the  said  first  count  mentioned,  was 
executed  and  delivered  by  the  defendant 
to  the  said  W.  Andrews,  and  certain  arti- 
cles of  agreement  were  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  also  made 
by  and  between  the  defendant  of  the  first 
part,  the  said  G.  H.  Wiggins  of  the  second 
part,  and  the  said  W.  Andrews  of  the  third, 
and  the  same  were  ante-dated  to  the  15  th 
of  July  1825,  which  said  articles  of  agree- 
ment, sealed  with  the  respective  seals  of 
defendant,  said  G.  H.  Wiggins,  and  said 
W.  Andrews,  were  had,  taken,  and  kept 
by  the  said  W.  Andrews,  and  therefore 
cannot  be  produced  by  defendant ;  and  in 
and  by  the  said  articles  of  agreement,  it  is 
fraudulently  and  falsely  recited — **  Wliereas 
it  has  been  agreed  between  the  said  parties 
hereto,  that  said  G.  H.  Wiggins  shall  be 
articled  to  the  said  W.  Andrews  for  the 
term  of  five  years,  as  an  apprentice ;"  and 
in  and  by  the  said  articles  of  agreement,  it 
is  also  amongst  other  things  falsely,  unlaw- 
fully and  corruptly  witnessed,  that  said  W. 
Andrews  should  and  would,  for  and  during 
the  term  of  five  years,  teach  and  instruct, 
or  cause  to  be  taught  and  instructed,  the 
said  G.  H.  Wiggins,  in  the  art,  mystery,  or 
profession  of  a  surgeon,  apothecary,  and 
man-midwife ;  and  at  the  end  of  such  term, 
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do  all  such  acts  as  might  and  should  be 
useful  for  the  facilitating  said  G.  H.  Wig- 
gins being  duly  admitted  as  a  regular  and 
qualified  surgeon,  and  as  in  such  cases 
were  usual ;  and  further,  in  and  by  such 
articles  of  agreement,  it  is  made  to  appear 
that  G.  H.  Wiggins  consented  and  agreed 
to  become  and  be,  and  did  thereby  bind 
himself  duly  to  serve  the  said  W.  Andrews 
as  his  apprentice,  in  the  art,  mystery,  or 
profession  aforesaid,  from  the  date  thereof, 
for  the  said  term  of  five  years ;  whereas,  in 
truth  and  in  fact,  said  articles  of  agreement 
were  not  made  or  executed  by  said  several 
parties  thereto,  on  the  said  15  th  of  July 
1825,  but  were  really  and  actually  made 
and  executed  by  them  respectively,  with 
such  object,  and  in  pursuance  of  such  cor- 
rupt agreement  as  aforesaid,  at  a  subsequent 
time,  to  wit,  on  the  23rd  of  March  1829, 
wherefore  said  supposed  writing  obligatory 
in  said  first  count  mentioned,  became  and 
was  wholly  void  in  law,  and  this  defendant 
is  ready  to  verify ;  wherefore,  he  prays,  &c. 
Similar  pleas  were  pleaded  to  the  count  in 
which  the  instrument  was  declared  on  as  a 
deed  poll. 

In  his  replication,  the  plaintiff  joined 
issue  on  the  first  and  second  pleas :  to  the 
third  he  replied,  that  said  writing  obligatory 
was  obtained  from  the  defendant  fairly,  and 
for  a  good  and  valuable  consideration,  and 
not  by  fraud,  covin,  or  misrepresentation, 
AS  alleged  :  to  the  fourth,  that  the  writing 
obligatory  was  executed  by  defendant  for 
a  good  and  valuable  consideration,  and  not 
in  consideration  of  the  supposed  unlawful 
and  corrupt  contract.  Similar  replications 
to  the  other  pleas. 

At  the  trial,  before  Tindal,  C.J.,  at  the 
sittings  after  Trinity  term,  a  verdict  was 
found  for  the  plaintiffs  on  the  first  plea, 
for  the  defendant  on  the  fourth,  and  the 
jury  were  discharged  as  to  the  other  issues. 
In  this  term — 

Storks,  Serj.,  moved  to  enter  up  judg- 
ment for  the  plaintiffs,  nan  obstante  vere~ 
dicto. — He  submitted,  that  even  if  the 
bond  were  void,  the  defendant  ought  not 
to  be  allowed  to  allege  his  own  misconduct 
as  a  ground  of  defence.  Upon  this  point, 
he  cited  Doe  v.  Roberts {\)  and  Montefiori 
v.  Montejiori  (2) ;  and  he  also  referred  to 

(1)  2  Bam.  &  Aid.  567. 
{t)  1  W.  Black.  365. 


Hawes  v.  Leader  (5),  where  it  was  held, 
that  fraudulent  gifts  are  void  under  the 
statute  13  Eliz.  c.  5.  only  against  purchasers 
and  creditors,  but  not  against  the  parties 
themselves  or  their  representatives  ; — to 
Armstrong  v.  Lewis  (4),  in  which  it  was  held, 
that  where  parties  enter  into  a  contract  of 
partnership  in  violation  of  the  law,  it  is 
void,  and  will  confer  no  right  on  either 
party  against  the  other ;  and  to  Smith  v. 
Garland  {5)t  where  a  court  of  equity  re- 
fused to  assist  a  vendor,  in  defeating  a 
prior  voluntary  settlement  made  by  himself. 

The  Court  desired  to  see  the  pleadings, 
for  the  purpose  of  considering  the  allega- 
tions contained  in  the  fourth  plea.  And 
now — 

Tindal,  C.J.  said — ^We  have  looked  at 
the  pleadings  for  the  purpose  of  ascertain- 
ing whether  there  was  any  precise  allega- 
tion of  the  parties  having  united  for  the 
purpose  and  with  the  intention  of  evading 
the  statute,  which  required  the  apprentice- 
ship of  five  years  ;  and  we  find  that  there 
is  a  distinct  allegation,  that  though  the 
action  was  brought  against  the  defendant, 
on  that  which  is  apparently  a  money  bond, 
the  real  object  was  to  enable  this  young 
man  to  evade  the  Apothecaries  Act.  The 
agreement  was  ante-dated,  to  make  that 
which  was  an  apprenticeship  of  two  years 
look  like  that  of  five.  We  find  this  to  be 
the  real  meaning  of  the  articles  from  the 
plea,  which  says,  "  By  such  articles  of 
agreement,  it  was  made  to  appear  that  G.  H. 
Wiggins  consented  and  agreed  to  become 
and  be,  and  did  thereby  bind  himself  duly 
to  serve  the  said  W.  Andrews,  as  his  ap- 
prentice, &c.,  from  the  date  thereof,  to 
wit,  the  23rd  of  March  1829,  and  the  same 
were  ante-dated  to  the  15th  of  July  1825, 
with  such  object,  and  in  pursuance  of  such 
corrupt  agreement,"  &c.,  that  is,  to  afford 
the  individual  a  facility  of  becoming  an 
apothecary.  Here,  therefore,  is  a  distinct 
allegation,  that  it  was  the  intention  of  the 
two  parties  to  evade  the  statute;  conse- 
quently we  have  no  objection  to  the  find- 
ing of  the  jury  in  favour  of  the  defendant ; 
and  we  decide,  that  the  plaintiff  is  not  en- 

(.1)  Cro.  Jac.  t70. 

(4)  2  Cr.  &  Mee.  f74  ;  i.c.S  Law  J.  Rap.  (ii.s.) 
Eich.  559. 

(5)  f  Mer.  If  5. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1836. 


ed  to  judgment  turn  obstante  veredicto. 
rase,  similar  in  principle  to  this,  Collins 
Ulant€m{6)t  was  fully  discussed  on  a 
cial  non  est  factum,  and  demurrer  to  the 
a ;  and  the  decision  there  is  approved  of 
the  Court.  This  case  is  analogous  to 
se  in  which,  where  simoniacal  contracts 
set  up  as  a  consideration,  they  may  be 
ched  by  a  plea.  The  plea  upon  the 
ord  contains  the  necessary  allegation, 
i  furnishes  a  satisfactory  answer  to  the 
ion.    The  rule  should  be  refused. 

November  12th. — Storks,  Serj,  moved, 
t  the  verdict  in  this  case  should  be  en^ 
^d  for  the  defendant,  without  costs, 
ler  the  late  statute,  3  &  4  Will.  4.  c.  42. 
I],  as  it  appeared  from  affidavits,  that 
plaintiffs  on  the  record  were  adminis- 
ors  of  the  deceased,  who  died  insolvent. 
Phe  Court  inquired,  if  the  affidavits 
atived  all  knowledge,  on  the  part  of 
plaintiffs,  of  the  fraud  practised  by  the 
ties.     Upon  being  told  that  they  did 


riNDAL,  C.J. — It  is  evident  that  the 
intiffs  knew  of  the  latent  defect  in  the 

d.  They  were  clearly  aware  of  the 
pose  for  which  the  bond  was  given, 
lely,  that  of  defeating  an  act  of  parlia- 
it  made  for  public  use.  I  do  not  know 
It  the  Court  might  say  to 'this  applica- 
I  if  the  plaintiffs  swore  positively  and 
inctly  that  they  were  unacquainted 
ti  the   collusion  between   the  parties; 

even  then  I  am  not  prepared  to  say 
t  the  rule  would  be  granted,  when  the 
I  put  upon  the  record  contains  such 
itive  allegations  as   are   to  be   found 

e.  The  rule  should  be  refused, 
rhe  other  Judges  concurring — 

Rule  refused  accordingly. 


[83G. 
ov.  8. 


JOHNSON  AND  ANOTHER  V. 
WINDLE  AND  ANOTHER. 


Promissory  Note — Forgery —  Trover » 

4  title  cannot  be  made  through  a  forged 
orsement  to  a  note  or  instrument  negotiable 
indorsement  only, 

6)  t  Wila.  347.  Vide  also  Paxton  t>.  Pophtm, 
•KMi408,|UBd  Pole  v.  Harrubinj  in  note,  ib.  p.  416. 


Consequently,  if  a  note  payable  to  A.  or 
order,  be  stolen  from  the  payee  before  he  in* 
dorse  it,  and  the  indorsement  is  forged,  and 
it  is  duly  paid  by  tJie  maker  when  aue,  such 
payment  does  not  protect  him;  and  trover  lies 
against  him  by  the  pay*e. 

If  negligence  be  imputed  to  the  payee  for 
the  purpose  of  depriving  him  of  his  remedy 
against  the  maker,  such  negligence  must  be 
clearly  and  distinctly  proved. 

Trover  for  a  promissory  note  for  30/., 
of  which  the  defendants  were  the  makers, 
and  the  plaintiffs  the  payees. 

Pleas — First,  Not  guilty.  Second,  that 
the  plaintiffs  were  not  lawfully  possessed 
in  manner  and  form  as  in  the  declaration 
alleged. 

Issues  were  joined  thereon,  and,  under 
the  statute  d  &  4  Will.  4.  c.  42,  the  parties 
agreed  to  submit,  for  the  opinion  of  the 
Court,  the  following 

CASE. 

The  plaintiffs  are  coal-factors;  the  defen- 
dants are  coal -merchants.  Both  carry  on 
business  in  London  ;  the  former  under  the 
firm  of  C.  Johnson  &  Sons,  the  latter  under 
the  firm  of  W.  &  Charles  Windle.  The  de- 
fendants  are  the  makers  of  the  promissory 
note  before  set  forth ;  the  plaintiffs  are  the 
payees  therein  mentioned.  The  note  in 
question  was  made  and  drawn  by  the  defen- 
dants on  the  day  of  its  date,  and  delivered 
by  them  to  the  plaintiffs  in  the  usual  course 
of  business,  in  part  payment  of  part  of  a 
cargo  of  coals.  The  note  was  afterwards 
stolen  from  the  plaintiffs;  at  the  time  it 
was  so  stolen  there  was  no  indorsement 
upon  it.     On  the  day  when  it  became  due, 

Messrs. were  holders  of  the  said 

note  for  value,  and  the  same  was  pre- 
sented by  a  clerk  of  Messrs.  Glyn  & 
Co.,  bankers  in  London,  on  account  of 
the  said  holders,  to  Messrs.  Gosling  & 
Sharpe  for  payment.  They,  as  the  de- 
fendants' bankers,  paid  the  note  and  debit- 
ed the  defendants  with  the  sum  paid. 
They  afterwards  handed  the  note  over 
to  the  defendants,  in  whose  possession 
it  now  remains.  Upon  the  delivery  of 
the  note  to  the  defendants  by  Gosling  & 
Sharpe,  and  whilst  it  remained  in  the  de- 
fendants' possession,  and  before  the  com- 
mencement of  this  suit,  the  plaintiffs  de- 
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mantled  the  note  of  the  defendants,  but 
they  refused  to  give  it  up.  Afterwards,  the 
present  action  was  commenced.  I'he  pro- 
missory note  was  never  indorsed  by  the 
plaintiflTs  or  by  their  authority,  nor  was  any 
person  ever  authorized  by  them  to  receive 
the  amount  thereof.  At  the  time  the  note 
was  handed  over  to  the  defendants,  the 
following  indorsements  appeared  on  the 
back  of  it — "  By  C.  Johnson  &  Sons  to 
Mr.  J.  Atkin  ;"  •*  G.  Wright." 

All  the  indorsements  on  the  note  are 
forgeries,  in  the  handwriting  of  one  G.  W., 
who,  at  the  time  the  note  was  made  and 
indorsed  to  the  plaintiffs,  and  for  some  time 
afterwards,  was  a  clerk  in  their  employ. 
The  note  was  stolen  from  the  plaintiffli  by 
G.  W.  whilst  he  was  in  their  service.  The 
defendants  had  no  notice  that  the  indorse- 
ment of  C.  Johnson  &  Sons  was  a  forgery 
at  the  time  their  bankers.  Gosling  &  Sharpe, 
paid  the  sum,  nor  for  upwards  of  six  weeks 
afterwards,  when  notice  was  given  to  the 
defendants  of  that  fact,  and  when  plaintiffs 
first  discovered  that  the  note  had  been  stole  n. 

If  the  Court,  upon  the  circumstances 
above  stated,  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  the  property  and 
to  the  possession  of  the  note  when  the 
same  was  demanded  as  aforesaid,  and  that 
there  was  sufficient  evidence  of  a  conver* 
aion  by  the  defendants,  the  pleas  were  to  be 
withdrawn,  and  judgment  was  to  be  entered 
for  the  plaintiffs  by  confession,  damages 
sol,  and  interest,  with  costs,  &c.  If  the 
Court  should  be  of  opinion  that  the  plaintiffs 
were  not  so  entitled,  or  that  there  was  not 
sufficient  evidence  of  a  conversion,  then 
judgment  o£  nolle  prosequi  to  be  entered. 

Channell,  for  the  plaintiffs. — The  plain- 
tiffs are  entitled  to  the  judgment  of  the 
Court,  as  the  property  in  the  note  was 
never  taken  out  of  them,  and  never  vested 
in  the  defendants.  As  the  plaintiffs  were 
the  payees  of  the  note,  and  it  was  payable 
to  them  or  their  order  only,  and  they  never 
indorsed  or  gave  any  authority  to  indorse, 
the  question  as  to  a  greater  or  less  degree 
of  negligence  cannot  arise.  The  cases  and 
the  rules  upon  that  subject  apply  to  instru- 
ments negotiable  by  delivery  alone,  and 
not  to  instruments  requiring  an  indorse- 
ment to  make  them  negotiable.  On  the 
t>ther  hand,  the  doctrine  is  clearly  esta- 
blished, that  no  interest  can  pass  nor  any 


title  be  made  through  a  forged  indorse- 
ment— Smith  V.  Shepherd  (1),  Cheap  t. 
Harley^  cited  in  Allen  v.  Dwtdcu  (2),  Mead 
V.  Young  (3),  Foster  v.  Clements  (4).  No 
objection  can  be  made  to  the  form  of  ac- 
tion, as  the  right  of  property  is  in  the 
plaintiffs,  and  the  instrument  found  its  way 
into  the  hands  of  the  defendants,  who,  on 
demand,  have  refused  to  deliver  it  up. 

Bay  ley  f  contra.  —  The  questions  are, 
whether  the  payment  by  the  defendants  was 
good  and  valid,  and  upon  whom  the  loss 
should  fall.  The  distinction  laid  down  by 
Tindal,  C.  J.  in  Lang  v.  Smyth  (5)  applies 
to  an  instrument  of  this  description,  which 
may  be  said  to  be  a  part  of  the  circulating 
medium  of  the  country.  The  words  of  his 
Lordship  are — "The  general  rule  of  law 
is,  that,  if  I  confide  property  to  an  agent* 
and  be  disposes  of  it  without  authorityi 
I  may  recover  it  in  whatever  hands  it  may 
be  found.  There  is  an  exception  to  this 
rule  in  favour  of  the  ordinary  carrency  of 
the  country,  which  rests  on  the  footing 
that  the  rule  would  be  inconvenient  if  it 
had  the  effect  of  impeding  mercantile  trans- 
actions.*' It  is  a  material  question,  there- 
fore, whether  the  plaintiffs  have  lost  their 
right  of  action  by  their  own  negligence; 
and  if  so,  it  cannot  be  denied,  that  the  de- 
lay in  communicating  their  loss  for  six 
weeks  af\er  it  was  discovered  was  gross 
negligence,  and  may  have  caused  serious 
detriment  to  the  defendants.  In  this  re- 
spect, Morrison  v.  Buchanan  (6)  applies. 
In  that  case,  it  appeared  that  it  was  the 
usual  course  of  business  to  deliver  out  bills 
of  exchange  left  for  acceptance,  to  any  per- 
son who  mentioned  the  amount  and  de- 
scribed any  private  mark  or  number  upon 
them ;  and  the  clerk  of  the  party  leaving  a 
bill   having,  by  his   conduct,   enabled   a 

(1)  Clutty  on  Bills.  f87/  8th  edit. 

(2)  3  Term  Rep.  125. 

(S)  4  T«rin  Rep.  tB.  To  this  case,  Lord  Kenyon 
differed  from  the  rest  of  the  Court,  tey ing  be  could 
not  distieguith  tbU  from  the  old  case  of  Miller  o. 
Race,  1  Hurr.  452,  where  the  iooocent  bolder  of  t 
note,  which  had  been  taken  when  the  mail  was 
robbed,  was  held  entitled  to  recorer.  That,  indeed, 
was  payable  to  bearer ;  but  the  same  priuciple  ahould 
povem  both.  Aefaurst,  J.  was  of  opinion  that  the 
instrument,  beinj^  made  payable  to  order,  did  m«ke 
t  difference. 

(4)  2  Campb.  17. 

(5)  7  BiDg.  2B4  ;  s.  c.  9  Uw  J.  Km.  CJP.  91. 

(6)  6Ctr.&Pfty.  tS. 
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itranger  to  diseorer  the  mark  or  nomber, 
in  consequence  of  which  the  bill  was  deli- 
vered out  to  him,  it  was  ruled,  that  the 
party  leaving  the  bill  could  not  mnintain 
trover  against  him  who  so  delivered  it. 

TiKDAL,  C.  J. — It  would  be  attended 
with  dangerous  consequences  indeed,  if  we 
were  to  give  legality  and  validity  to  a  forged 
indorsement  upon  a  note  or  bill  of  ex- 
change ;  and  such  would  be  the  effect  of 
our  pronouncing  judgment  upon  the  pre- 
sent occasion  in  favour  of  the  defendants. 
The  general  rule,  it  cannot  be  denied,  is, 
that  no  property  is  or  can  be  acquired  by 
a  forged  indorsement  on  a  bill  or  note;  and 
the  only  argument  which  we  have  heard 
used  for  the  purpose  of  taking  this  case  out 
of  the  ordinary  rule  applicable  to  forgeries 
of  this  description,  and  preventing  the  de- 
fendants from  being  wrong-doers  and  guilty 
of  a  wrongful  conversion  as  to  the  plain- 
tiffs, is  founded  upon  the  gross  negligence 
of  the  plaintiffs  themselves.  Now,  the  de- 
gree of  negligence  or  carelessness  of  which 
the  plaintiffs  are  said  to  have  been  guilty,  is 
Dotstated  or  alleged ;  for  aught  that  appears, 
they  may  have  used  all  the  precautions  and 
all  the  care  which  men  in  their  situation 
were  bound  to  have  used,  and  which  others 
were  entitled  to  expect  at  their  hands.  As 
it  appears  to  me,  there  is  no  reason  for 
making  this  an  excepted  case,  and  taking  it 
out  of  the  ordinary  rule.  If  this  case  were 
tubmitted  to  a  jury,infltead  of  to  the  Court, 
the  instances  of  the  alleged  negligence  on 
the  part  of  the  plaintiffs  should  be  stated 
with  more  accuracy  and  precision.  Our 
judgment  should  be  for  the  plaintiffs. 

Gaselee,  J. — The  ground  of  the  argu- 
ment addressed  to  the  Court  for  the  pur- 
pose of  inducing  them  to  give  judgment  for 
the  defendants,  is  the  negligence  o€  the 
plaintiff's.  But  as  to  this,  it  appears  that  the 
note  was  stolen  by  a  clerk,  in  whose  hands 
it  was.    No  negligence  has  been  proved. 

Vaughan,  J. — I  am  of  the  same  opinion. 
Our  judgment  should  be  in  favour  of  the 
plaintiffs,  who  have  made  out,  to  the  satis- 
faction of  the  Court,  every  requisite  which 
is  necessary  to  the  maintaining  of  an  action 
of  trover,  viz.  the  right  of  property  in  the 
note  in  them  ;  that  such  right  did  not  pass 
to  another ;  and  a  conversion  by  the  defen- 
Aanto  in  apprepriatiRg  the  note  to  their  own 


use.  It  has  not  been  proved  that  negli- 
gence should,  with  justice,  be  imputed  to 
the  plaintiffs.  Thus  the  case  is  widely  dis- 
tinguishable from  that  cited  by  Mr.  Bayley. 
Here,  there  has  been  no  negligence — all  due 
diligence  has  been  used.  It  will  be,  per- 
haps, barely  necessary  to  refer  to  an  au- 
thority with  which  Mr.  Bayley  is  familiar, 
for  the  purpose  of  shewing,  that,  in  case  of 
the  loss  by  the  owner  of  an  instrument  ne- 
gotiable by  indorsement  only,  the  thief 
cannot  be  in  a  better  situation  than  an  in- 
nocent finder  (7). 

BosANauET,  J. — The  note,  on  the  face 
of  it,  is  the  property  of  the  plaintiffs;  it  is 
stolen,  and  it  finds  its  way  to  the  defen- 
dants, and  when  it  is  demanded  they  refuse 
to  comply.  This  is  sufficient  foundation  to 
maintain  the  action  of  trover.  There  has 
been,  also,  sufficient  evidence  of  the  con- 
version, and  this  was  all  which  the  case  re- 
quired. Our  judgment  should  be  for  the 
plaintiffs. 

Judgment  accordingly. 


) 


BEERE  V,  MOORE. 


1836. 

Nov.  9. 

Costs — Venue — Speedy  Judgment. 

In  an  action  on  a  hill  of  exchange,  which 
had  been  tried  as  an  undefended  cause  at  the 
Assizes  at  Ouildford^held,  that  the  Prolhono^ 
tary  was  not  justified  in  taxing  the  costs.as  if 
the  cause  had  been  tried  in  London :  but  that  if 
there  was  anything  harsh,  oppressive,  or  un- 
usual, in  the  conduct  of  the  plaintiff,  the  qficer 
might  refer  the  matter  to  the  Court, 

This  was  an  action  against  the  drawer  of 
a  bill  of  exchange,  which  had  become  due 
eleven  days  after  Trinity  term,  in  conse- 
quence of  which,  the  plaintiff*,  to  obtain 
speedy  judgment,  had  laid  the  venue  in 
Surrey.  The  cause  was  tried  as  undefend- 
ed at  the  last  Assizes,  at  Guildford,  but  the 
Prothonotary,  on  taxation,  had  allowed  such 
costs  only  as  would  have  been  allowed  if 
the  cause  had  been  tried  in  London. 

Thesiger  moved  for  a  rule  to  shew  cause 
why  the  Prothonotary  should  not  review 
his  ta^tation  and  allow  full  costs,  submitting, 

(T)  Vide  Bayley  on  Bills,  4th  edit.  cap.  5,  title 
*  ladonMBieBt,'  p.  107. 
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that  the  plaintiff*  had  an  undoubted  right  to 
lay  the  venue  where  he  pleased,  and  that 
the  proper  course  for  the  defendant,  if  he 
was  aggrieved,  was  to  move  to  change  the 
venue. 

Wilde,  Serj.y  who  shewed  cause  in  the 
first  instance,  urged,  that  the  principle  upon 
which  the  Prothonotary  had  acted  was  just, 
and  was  calculated  to  protect  defendants 
from  the  hardship  and  oppression  of  the 
venue  being  laid  in  a  distant  county. 

The  Court  said,  they  would  inquire  into 
the  practice  of  the  other  courts  in  such 
cases,  and  would  be  guided  in  their  deter- 
mination by  the  result.     Afterwards, — 

TiNDAL,  C.J.  said — We  have  made  in- 
quiries as  to  the  practice  of  the  other 
courts  upon  the  subject  which  has  been 
brought  before  us,  and  we  find  that  they 
do  not  make  the  distinction  on  which  our 
officer  has  acted ;  we,  therefore,  think,  that 
he  should  review  his  taxation.  If,  upon 
the  investigation,  it  should  appear  to  him 
that  there  has  been  anything  harsh,  oppres- 
sive, or  unusual,  the  matter  may  be  refer- 
red to  the  Court. 

Rule  absolute,  for  the  Prothono^ 
tary  to  review  his  taxation. 


18S6.     \ 
fov.  21.  / 


GALS   V,    WINKS. 


-  Distringas f    Affidavit    to 


Nov 

Irregularity  - 
obtain. 

An  application  to  set  aside  a  writ  o/*  dis- 
tringas, and  return  the  money  levied,  by 
reason  of  the  omission  to  indorse  the  amount 
of  the  debt,  is  not  too  late  if  made  before  the 
nfrit  is  returnable. 

Although  the  general  rule  is  that  there 
must  be  three  calls  and  two  appointments  to 
obtain  a  writ  of  distringas,  that  rule  is  not 
imperative,  and  does  not  prevent  the  exercise 
of  the  discretion  of  a  Judge  in  vacation,  con* 
ferred  by  section  Sof2  Will.  4.  c.  39  ;  and, 
therefore,  an  order  of  a  Judge  in  vacation, 
founded  on  an  affidavit  stating  only  two  calls 
and  one  appointment,  that  such  writ  shall 
issue,  will  not  be  set  aside  for  irregularity. 

This  was  an  action  of  debt,  in  which,  on 
the  27th  of  October,  Park,  J.,  at  cham- 
bers, had  ordered  a  distringas  to   issue 


upon  an  affidavit,  which  stated,  that,  on 
the  13th  of  October,  a  call  was  made  at 
the  house  of  the  defendant,  who  was  not 
found  at  home.  The  party  calling  left  a 
letter  for  the  defendant  with  the  female 
servant,  in  which  he  stated  the  object  of 
his  coming,  and  that  he  would  call  again 
on  the  ensuing  Saturday  at  a  quarter  be- 
fore nine  in  the  evening,  for  the  purpose 
of  giving  him  a  copy  of  the  writ  of  sum- 
mons. He  did  call  accordingly,  and  was 
ii^formed  by  the  servant,  that  the  letter  was 
delivered,  as  addressed,  to  the  defendant, 
but  that  he  was  not  then  at  home.  Upon 
this  the  copy  of  the  writ  of  summons  was 
left. 

The  distringas  was  made  returnable  on 
the  11th  of  November,  and  a  levy  was 
made  under  it  on  the  1st:  on  the  8th — 

Archbold  obtained  a  rule,  calling  upon 
the  plaintiff*  to  shew  cause  why  the  writ 
and  all  subsequent  proceedings  should  not 
be  set  aside,  and  the  money  levied  returned, 
and  why  the  order  of  the  learned  Judge, 
directing  the  writ  to  issue,  should  not  be 
set  aside.  The  objection,  upon  which  the 
first  part  of  the  motion  was  founded,  was, 
that  the  amount  of  the  debt  was  not  in- 
dorsed on  the  copy  lefl  at  the  defendant's 
house,  pursuant  to  rule  2.  of  Trinity  term, 

2  Will.  4.  and  rule  5.  of  Michaelmas  term, 

3  Will.  4 ;  and  to  the  Judge's  order  he  ob- 
jected, that  it  was  made  contrary  to  the 
general  rule  and  practice  in  all  the  courts, 
that  three  calls  and  two  appointments  were 
necessary  previously  to  obtaining  the  writ, 

Wilde,  Sen,,  on  shewing  cause,  first  ob- 
jected, that  the  application  was  too  late,  as 
it  was  not  within  a  reasonable  time  af\er 
the  levy — viz.,  the  first  four  days  of  the 
term ;  but  the  Court  being  of  opinion  with 
Archbold,  that  it  was  competent  for  the 
party  to  apply  at  any  time  before  the  re- 
turn of  the  writ,  he  submitted  that  the 
general  rule  and  practice  of  the  Court  did 
not  preclude  the  Judges  at  chambers  from 
exercising  the  discretion  given  by  sec.  3. 
of  2  Will.  4.  c.  39,  if  it  were  made  out"  to 
their  satisfaction,*'  that  the  defendant  could 
not  be  personally  served  with  process. 

Archbold  was  heard  in  support  of  the 
rule. 

TiNDAL,  C.  J. — ^As  it  apnears  to  me,  the 
rule  should  be  made  absolute  for  setting 
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the  writ  of  dUtringaSt  and  the  sab- 
nt  proceedings  upon  it,  upon  the 
d,  that  there  has  not  been  such  in- 
nent  upon  the  writ  and  the  copy,  as 
t  of  parliament  and  the  rule  of  court 
'e.  But,  whilst  I  come  to  such  con- 
n  upon  this  part  of  the  rule,  I  am  not 
red  to  assent  to  the  other  part  of  the 
mtion  to  set  aside  the  order  made  by 
rother  Park.  To  me,  it  appears,  that 
atter  which  forms  the  subject  of  this 
ttion  has  been  left,  in  a  great  measure, 
discretion  of  the  Court,  and,  in  vaca- 
to  the  discretion  of  the  Judge  at 
)er8,  whether,  under  the  circumstances 
nnitted  to  him,  the  more  efficacious 
ly  should  not  be  applied.  As  there 
ineral  rule  and  practice  of  the  Courts, 
bree  calls  and  two  appointments  shall 
ited  in  the  affidavit,  I  am  far  from 
;,  that  on  a  future  application  to  this 
,  or  at  chambers,  under  circumstances 
he  present,  where  the  party  calling 
It  make  three  calls  and  two  appoint- 
,  the  application  would  be  gpranted. 
irobability  is,  that  it  would  not.  But, 
lestion  here  is,  if,  rebus  sk  stantibus ^ 
h  did  not  appear  to  satisfy  the  mind 
Judge,  that  the  more  efficacious  re- 
should  be  resorted  to.  The  facts 
ned  in  the  affidavit  did  not,  in  my 
n,  tend  to  shew  that  such  conclusion 
Jtogether  unreasonable.  It  should 
e  borne  in  mind,  that  the  party  who 
omes  to  the  Court  for  relief,  has  not 
I  that  the  letter  reached  him.  I  think, 
ore,  that  the  order  of  my  Brother 
ihould  not  be  set  aside. 
SELES,  J. — I  am  of  the  same  opinion, 
tve  been  told  that  three  calls  and  two 
itments  are  absolutely  required  upon 
ons  of  this  nature :  and,  as  such 
of  practice  is  enforced  in  the  other 
,  it  should  be  also  enforced  here, 
am  by  no  means  satisfied  that  such 
case.  Looking  at  what  was  done 
ind  seeing  that  the  party  does  not 
hat  he  received  the  letter,  I  am  of 
a  that  my  Brother  Park  was  justified 
iting  the  order,  and  it  should  not  be 
de. 

70HAN,  J. — ^The  first  part  of  the  rule 
>e  made  absolute.  As  to  the  grant- 
r  the  order,  there  is  no  imperative 
ipon  the  subject.  It  is  lefl  to  the 
:w  Sebibs,  VI.— C.P. 


discretion  of  the  Court,  or  of  the  Judge,  to 
determine  whether  the  more  stringent  pro- 
cess is  or  is  not  required ;  and  if,  under  the 
circumstances,  such  process  was  deemed 
necessary,  it  should  issue ;  and  this  is  the 
case,  although  the  rule  and  general  prac- 
tice of  the  courts  render  it  desirable  that 
there  should  be  three  notices  and  two  ap* 
pointments.  For  these  reasons,  I  am  of 
opinion,  that  my  Brother  Park's  order 
should  not  be  disturbed,  more  especially  as 
the  defendant  has  not  sworn  that  the  letter 
did  not  come  into  his  hands ;  if  it  did, 
there  would  be  an  end  of  the  question  alto- 
gether :  under  the  circumstances,  the  de- 
fendant is  not  entitled  to  favour. 

BosAMauET,  J. — I  am  also  of  opinion 
that  the  rule  for  setting  aside  the  writ 
of  distringas  should  be  made  absolute ; 
and  that  for  setting  aside  the  Judge's 
order  should  be  discharged.  It  is  cer- 
tainly true,  that  the  Courts,  in  the  exercise 
of  their  discretion,  have  required  three 
calls  and  two  appointments  to  be  made ; 
otherwise  they  will  not,  in  general,  grant 
the  writ.  But  there  is  no  case  to  shew  that 
the  law  has  been  thus  limited  and  confined, 
if  there  should  be  circumstances  which 
make  it  appear  to  the  satisfaction  of 
the  Court,  and  to  the  discretion  of  the 
Judge,  that  the  more  efficacious  process 
should  issue.  The  matter  has  appeared  in 
this  light  to  my  Brother  Park ;  and,  there- 
fore, his  order  should  not  be  set  aside. 

Rule  absolute  for  setting  aside  the 
writ  and  levy  made  under  it, 
and  returning  the  money  levied^ 
without  costs^  the  defendant  un- 
dertaking to  appear. 

Rule  for  setting  aside  the  Judge^s 
order  discharged. 


} 


DAVIS  V.  CURTIS. 


1836. 
Nov.  9. 

Prisoner — Discharge — Lords*  Act. 

The  Court  will  discharge  a  prisoner  in 
execution  under  48  Geo.  3.  c.  123,  although 
he  has  been  previously  required,  upon  the  ap- 
plication of  the  party  at  whose  suit  he  has 
been  in  execution,  to  give  an  account  of  his 
real  and  personal  estate,  andmake  an  assign-^ 
ment  wider  the  compulsory  clauses  of  the 
Lards*  Act,  and  has  recused  to  comply. 
C 
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Where  an  application,  under  48  Geo.  3,  to 
discharge  a  defendant  out  of  custody,  is  re~ 
fused  by  reason  of  the  omission  to  give  the 
ten  days*  notice  required  by  rule  90  of  Hilary 
term,  2  Will,  4,  and  cannot  be  renewed  pre^ 
viously  to  an  application  by  the  plaintiff 
under  the  Lords*  Act,  to  compel  the  prisoner 
to  deliver  an  account  and  make  an  assign* 
ment,  the  latter  application  will  be  granted. 

In  this  case  the  defendant  was  in  execu- 
tion at  the  suit  of  the  plaintiff  for  a  debt 
less  than  201.  The  plaintiff  had  obtained 
a  rule  for  bringing  up  the  prisoner  under 
the  conipulssry  clauses,  16th  and  17th  of 
the  Lords*  Act,  the  S2nd  of  Geo.  2,  for  the 
purpose  of  getting  him  to  give  in  an  ac- 
count, and  make  an  assignment,  as  required 
by  the  statute,  and  the  sixty  days  allowed 
by  law  had  expired. 

Andrews,  Serj.,  November  2,  moved 
to  discharge  the  prisoner  out  of  custody 
under  the  48  Geo.  S.  c.  123,  he  having 
been  in  confinement  under  the  plaintiff's 
execution  for  more  than  a  year.  It  appeared, 
however,  that  the  notice  of  this  application 
was  given  to  the  plaintiff  on  the  25th  of 
October,  being  less  than  the  ten  days  re- 
quired by  the  90th  rule  of  Hilary  term, 
2  Will.  4.  The  irregularity  was  held  fatal, 
and  the  learned  Serjeant  took  nothing  by 
his  motion.  

Upon  the  next  day,  November  8, — 
Andrews,  Serj.  informed  the  Court,  that 
the  prisoner  was  then  in  attendance,  hav- 
ing been  brought  up  under  the  compulsory 
clauses  of  the  Lords*  Act,  for  the  purpose 
of  being  required  by  the  Court  to  give  in 
an  account  of  his  estate,  &c.,  and  make  an 
assignment.  Such^  requisition,  he  con- 
tended, the  Court  were  not,  under  the  pre- 
sent circumstances,  competent  to  make. 
The  year's  imprisonment  had  expired,  and 
the  statute  was  express  in  enacting,  that  the 
party  in  the  situation  prescribed  was  enti- 
tled to  his  discharge ;  and  it  was  merely 
owing  to  the  misfortune  of  his  serving  the 
plaintiff  with  a  defective  notice,  that  he  was 
not  liberated  on  the  preceding  day.  The 
Court  should,  however,  consider  him  as 
virtually  discharged  under  the  48  Geo.  3, 
which,  as  made  for  the  relief  of  prisoners, 
should  be  liberally  construed,  and  they 
should  not  adopt  any  step  which  would 


render  fiim  liable  or  obnoxious  to  such 
penal  consequences  as  the  compulsory 
clauses  of  the  Lords* Act  might  entail  upon 
him  :  he  referred  to  Evans  v.  James  (1% 
where  a  prisoner  petitioned  under  the  In- 
solvent Debtors  Act  for  his  discharge,  and 
that  Court  did  not  decide  on  the  merits  of 
his  petition,  and  the  Court  would  not  com- 
pel him  to  assign  under  the  compubory 
clause  of  the  Lords'  Act. 

Mansel,  contra,  urged,  that  the  Court 
were  bound  to  require  of  the  prisoner  to 
do  that  which  was  specified  by  die  statute, 
namely,  to  give  in  an  account,  and  make 
an  assignment.  The  sixty  days  allowed  to 
the  prisoner  for  the  delivery  and  subscrib- 
ing of  a  just  and  true  account,  &c.  had  ex- 
pired long  before  his  year's  imprisonment 
had  been  completed.  The  course  taken  by 
the  plaintiff  upon  this  occasion  was  not 
new  or  unprecedented.  That  which  was 
now  contended  for  was  done  by  the  Court 
in  Langdon  v.  Bossiter  (2),  where  it  was 
held,  that  a  person  who  had  lain  in  prison 
above  twelve  months  in  execution  upon 
judgment  for  damages  under  20L,  was  en- 
titled to  be  discharged  out  of  custody  forth- 
with as  to  such  execution,  notwithstanding 
he  had  been  previously  brought  up  under 
the  Lords'  Act,  and  refused  to  deliver  in 
an  account,  and  had  been  in  consequence  re- 
manded. To  the  same  effect  was  Ex  parte 
WhUe(3). 

The  Court  desired  that  the  two  rules 
might  come  on  together,  and  they  would, 
in  the  meantime,  take  the  matter  into  their 
consideration. 

Nov.  9. — The  motions  having  been  ac- 
cordingly called  on — 

TiNDAL,  C.J.  said — We  have  looked  into 
this  case,  and  we  think  we  ought  to  deter- 
mine it  as  if  we  had  come  to  our  decision 
upon  the  second  day  of  the  term,  when 
Mr.  Mansel  moved  that  the  prisoner  should 
be  required  to  give  in  his  account,  and 
make  an  assignment  under  the  compulsory 
clauses  of  the  statute.  It  is,  no  doubt^ 
true,  that,  upon  the  preceding  day,  the  first 
of  the  term,  my  Brother  Andrews  moved 
that  he  should  be  discharged  under  the 

(1)  i  DowLP.C.  WO;  S.C.  1  Uw  J.Rep.  (n^.> 
C.P.7^.  «-  V        -^ 

(«)  1  M'Clel.  6 ;  «.  c.  13  Price,  136. 
(3)  1  DowLP.C.  66. 
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;o.  3.  c.  123,  he  having  been  in  execu- 
t  the  suit  of  the  plaintiff,  by  whom  he 
roughtup  underthe Lords' Actto make 
jsignment,  for  more  than  a  year  for  a 
less  than  20/. ;  but,  as  this  application 
lot  made  according  to  the  rule  of 
,  which  requires  that  ten  days*  notice 
be  given  to  the  creditor,  it  is  the 
as  if  no  application  had  been  made 
Therefore,  according  to  the  maxim 
tempore  potior  jurCj  we  must  ask  the 
ler  if  he  is  prepared  to  deliver  his 
nt,  and  make  an  assignment.  By  act- 
us, we  shall  not  deprive  the  creditors 
important  right.  Having  first  given 
is  election,  we  will  make  the  rule  for 
scharge  from  this  execution,  under 
!0.  3,  absolute. 

on  the  prisoner  being  asked,  if  he  was 
'ed  to  comply  with  the  requisites  of 
tatute,  he  answered  in  the  nega- 
jpon  which  the  rule  for  his  discharge 
he  execution  was  made  absolute,  he 
of  course  left  liable  to  an  indictment 
using  to  comply  with  the  statute. 


6. 
21. 


}'» 


re  GARCIA,  A   BANKRUPT. 


►eas  Corpus — Prisoner — Practice, 

tarty  brought  up  on  a  writ  (>/*  habeas 
is  not  entitled  to  be  discharged,  if  he 
in  custody  of  the  officer  to  whom  the 
di reeled f  for  the  cause  stated  on  mak* 
application  to  the  Court. 
eforey  where  in  the  case  of  a  bankrupt , 
custody  of  the  warden  for  debt,  the 
ssioners  directed  their  warrant  to  the 
'if  Newgate  to  detain  the  bankrupt  in 
ody  until  he  should  make  satisfactory 
r,  ^c,  upon  writ  of  habeas  corpus, 
f  to  the  warden,  commanding  him  to 
p  the  bankrupt,  that  he  might  be  dis» 
i  from  such  warrant,  it  appearing, 
le  return  to  the  writ,  that  the  party 
the  wardens  custody  upon  foe  writs 
!,  bill  that  he  was  not  in  his  custody 
he  warrant,  which  was,  in  fact,  not  in 
"den^s  possession,  but  in  that  of  the 
of  Newgate,  to  whom  it  was  directed: 
urt  refused  to  discharge  the  prisoner, 
%andcd  him  on  the  causes  returned  by 
den* 
I  a  motion  for  the  discharge  ofapri" 


saner ^  brought  up  under  a  writ  of  habeas 
corpus,  the  party  who  has  obtained  the  writ 
is  to  begin. 

In  this  case  the  bankrupt  was  examined 
before  the  Commissioners ;  and  his  answers 
to  inquiries  respecting  a  sum  of  money,  of 
which  he  said  he  was  robbed  in  an  omni- 
bus, appearing  unsatisfactory  and  incon- 
clusive, they  directed  their  warrant  to  the 
gaoler  of  Newgate,  ordering  him  to  keep 
the  bankrupt  (then  in  the  custody  of  the 
warden  of  the  Fleet  for  debt,)  in  his  gaol, 
until  he  should  give  such  answers  as  should 
be  deemed  satisfactory,  &c. 

Atcherly,  Serj,  obtained  a  writ  of  habetu 
corpus  for  bringing  the  bankrupt  up,  in  or- 
der that  he  might  be  discharged  from  the 
warrant.  He  referred  to  Crowley's  case  {I), 
where  the  Lord  Chancellor  stated  the  em- 
barrassment which  an  incident  of  this  na- 
ture was  sure  to  create, — to  Morrises  case 
(2),  and  Ex  parte  Nowlan  (3).  The  writ 
was  directed  to  the  warden  of  the  Fleet, 
as  prayed  for,  and  made  returnable  in  a 
week. 

The  party  being  now  in  court,  and  Wilder 
Serj,  prepared  to  oppose  his  discbarge,  a 
discussion  arose  as  to  who  should  begin, — 

Atcherley  contending,  that,  as  he  had 
obtained  the  rule,  the  other  party  was,  as 
on  ordinary  occasions,  to  commence  by 
shewing  cause. 

Wildis,  Serj.  maintained,  that  it  was  in- 
cumbent upon  the  party  seeking  to  dis- 
charge a  person  from  an  imprisonment 
primd  facie  legal,  to  state  sufficient  reasons. 
He  cited  The  King  v.  Kenworthy  (4),  where, 
upon  a  prisoner  being  brought  up  on  a 
writ  of  habeas  corpus  from  the  hulks,  for 
the  purpose  of  being  bailed,  the  counsel^ 
upon  whose  motion  the  writ  was  obtained, 
commenced  by  praying  for  his  discharge; 
against  which,  cause  was  shewn. 

[Tin DAL,  C.J. — Without  assuming  the 
facts  which  we  know  to  have  existed  in  this 
case,  non  constat  that  the  counsel,  who  is  to 
oppose  the  discharge  of  the  prisoner,  was  in 
court  when  the  application  was  made.  It 
is,  therefore,  in  my  opinion,  necessary  that 
be  should  hear  those  arguments,  which  he 
is  bound  to  refute, — and  those  reasons,  ta 

(1)  SSwanst.  1. 

(2)  2  Jac.  &  Wilk.  437. 

(3)  6  Term  Rep.  118. 

(4)  1  B.&C.714. 
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which  it  is  his  duty  to  reply.    My  Brother 
Atcherley  should,  I  think,  begin.] 

Atcherlet/i  Serj.  then  desired,  that  the 
examination  of  the  bankrupt  before  the 
Commissioners,  (which  was  read  upon  ob- 
taining the  writ,)  should,  with  the  return 
made  by  the  warden  and  the  warrant  of 
the  Commissioners,  be  read  by  the  officer. 
This  being  done,  it  was  found,  that  the 
warrant  of  the  Commissioners  was  not  an- 
nexed to  the  return  made  by  the  warden, 
(as  it  usually  is,)  but  was  handed  to  the 
officer  by  a  person  in  whose  custody  it 
was ;  whereupon  he  objected  to  this  as  a 
fatal  irregularity  ;  and  alleged,  that  he 
knew  of  no  case  in  which  the  warrant  of 
commitment  was  not  annexed  to  and 
made  part  of  the  return.  How  else  could 
the  Court  know  that  one  was  the  effect  of 
the  other  ?  There  was  no  necessary  con- 
nexion between  the  warrant  and  the  re- 
turn. The  defect  was  not  cured  by  the 
manual  handing  of  the  warrant  by  another 
person  to  the  officer  for  the  purpose  of  its 
being  read. 

Wilde y  Serj,,  contrd,  answered,  that  the 
bankrupt  was  not  in  the  custody  of  the 
warden  under  the  warrant,  which  was  not 
directed  to  the  warden,  and  had  never  been 
in  his  possession.  It  therefore  could  not 
be  annexed  to  or  incorporated  with  his  re- 
turn.— Here 

The  Court  interposed,  and  said : — The 
warden,  in  obedience  to  the  writ,  has  re- 
turned the  causes  of  the  party's  being  in 
his  custody — namely,  five  writs.  He  also 
states,  that  the  warrant  of  the  Commis- 
sioners, directed  to  the  keeper  of  Newgate, 
has  been  shewn  to  him ;  but  he  does  not 
return  such  warrant  as  a  cause  of  the 
party's  imprisonment.  In  fact,  the  party 
does  not  appear  to  be  in  custody  under 
the  warrant  at  all.  This  application,  there- 
fore, has  been  prematurely  made.  No  man 
is  entitled  to  the  writ,  except  he  is  im- 
prisoned for  the  cause  for  which  the  writ 
is  obtained.  He  cannot  avail  himself  of 
the  writ  before  he  is  in  such  custody.  If 
we  were  to  grant  this  application  on  a  writ 
directed  to  the  warden  of  the  Fleet,  would 
the  keeper  of  Newgate  feel  justified  in  dis- 
charging him  from  his  warrant,  more  espe- 
cially when  the  Commissioners  might  have 
directed  their  warrant  to  the  warden  ?  Our 
objection  is,  t^at  there  is  no  lEommitment 


here  under  this  warrant.  The  moment  the 
imprisonment  begins  under  it,  the  applicar 
tion  may  be  made.  All  we  can  do  at  pre* 
sent  is  to  remand  the  party  under  the 
causes  of  imprisonment  returned  to  us  by 
the  warden,  as  we  do  not  see  that  he  is 
actually  confined  under  the  warrant. 

Atcherley  took  nothing  by  his  motion  (5). 


STANHOPB  0.  FIBMIN  AMD 
SVOKT. 


1886.     \ 
Nov.  21.  J 

Attorney  and  Client — Authority, 

Where  an  attorney  has  appeared  and 
acted  for  a  defendant  in  a  stut,  without  his 
authority  or  consent,  in  consequence  ofwhich^ 
execution  h€ts  been  levied  on  the  defendant's 
goods,  the  remedy  of  the  defendant  is,  as  it 
seems,  in  the  first  instance,  against  the  attor- 
ney, if  in  solvent  circumstances,  and  not 
against  the  plaintiff  on  the  record. 

And  on  an  application  to  the  Court  to 
interfere  on  behalf  of  the  defendant  m  suck 
a  case,  if  it  does  not  appear  whether  the 
attorney  is  solvent  or  not,  the  Court  will  refkr 
it  to  the  Prothonotary  to  inqmre  into  that 
fact. 

This  was  an  action  of  replevin,  in  which, 
after  a  verdict  for  the  plaintiff,  the  sum  of 
75/.  5s,  6d.  had  been  realized,  from  an  exe- 
cution upon  the  goods  of  the  defendant 
Evory.  On  the  12th  of  July  last,  Evory 
made  an  application  to  a  Judge  at  cham- 
bers, to  have  the  money  thus  levied  paid 
back,  upon  an  affidavit,  wherein  he  stated, 
that  he  neither  meddled  with  nor  impound- 
ed the  goods  which  had  been  distrained  ; 
that  he  did  not  know  that  he  was  made  a 
defendant  in  the  action ;  nor  did  he  know 
he  was  liable  to  costs  until  the  levy  was 
made  upon  him,  and  that  he  never  autho- 
rized or  empowered  the  attorney  to  appear 
for  him  and  defend  the  action.  The  learn- 
ed Judge,  with  the  consent  of  all  parties, 
made  an  order,  that  the  sheriff  should  re- 
tain the  money  until  the  5th  day  of  the 
present  term,  to  enable  the  defendant  to 
to  the  Court. 
^ilde,  Serj,  having  moved  accordingly. 

Turner  shewed  cause. — ^Assuming  the 
statements  in  the  defendant's  affidavit  to 

(5)  See  Ex  parte  Knigbt,  6  Ltw  J.  Rep.  (N.a.) 
£xcli.  13. 
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rrect,  his  remedy  is  against  Wright, 
torney,  and  not  against  the  plaintiff 
;  record — Laiuch  v.  Pasherante  (1), 
Anonymous  (2).  It  is  true,  that  in  ifn- 
us  (iJ),  where  an  attorney  appeared,  and 
lent  was  entered  against  his  client, 
J  had  no  warrant  of  attorney,  and  the 
on  was,  whether  the  Court  would 
ide  the  judgment,  the  Court  said,  if 
ttorney  were  able  and  responsible, 
vould  not  set  it  aside  ;  but  they  also 
*The  reason  is,  because  the  judgment 
ular,  and  the  plaintiff  ought  not  to 
,  for  there  is  no  fault  in  him  ;  but  if 
torney  be  not  responsible,  or  suspi- 

we  will  set  aside  the  judgment,  for 
vise  the  defendant  has  no  remedy,  and 
ne  may  be  undone  by  that  means." 
principle  was  acted  upon  in  Mudry 
rwinan  (4),  where,  upon  a  rule  for 
lent  as  in  case  of  a  nonsuit,  for  not 
?ding  to  trial,  it  appeared,  that  the 
of  the  plaintiff  was  used  by  Pinero, 
torney,  without  his  knowledge,  and 
sue  had  long  been  joined ;  and  Parke, 
d,  "  I  fear  the  plaintiff's  only  remedy 
inst  Pinero,  for  commencing  the  ac- 
vithout  his  consent,"  To  the  same 
is  Rohson  v.  Eaton  (5),  the  marginal 
►f  which  is,  "  If  A.  be  indebted  to  B, 
ly  such  debt  to  the  attorney  of  a  per- 
uing  in  B's  name,  but  without  his 
rity,  A.  is,  notwithstanding,  obliged 

B.  again,  and  A's  remedy  is  against 
torney."  So,  in  The  King  v.  Adding" 
I,  it  is  said,  if  an  attorney  exceed  his 
ity,  he  must  answer  for  it  to  his 
;  and  if  the  client  be  prejudiced,  the 
ey  is  liable  to  make  him  satisfaction. 
rinciple  may  be  further  illustrated 
es,  in  which  orders  of  reference  have 
nade.  In  Filmer  v.  Delber  (7),  the 
refused  to  set  aside  an  order  of  re- 
»  on  the  affidavit  of  the  party  deny- 
it  the  attorney  had  authority  to  refer. 
liefJusticesaid,  "There  is  an  express 
lent  between  the  defendant's  counsel 
B  attorney  properly  entered  into ;  if 

Salk.  86. 

bid.  88. 

Cr-  M.  &  R.  402;  B.C.  3  Law  J.  R«p. 
ich.  3d6. 
Terra  Rep.  62. 
ay-  «6!>. 
Taanu  486. 


there  was  no  authority  given,  the  remedy 
18  against  the  attorney."  It  would,  indeed, 
appear  from  WiUiams  v.  Smith  (8),  that  if 
an  attorney  appears  for  one  without  autho- 
rity, and  the  latter  apply  promptly  to  the 
Court,  the  Court  will  protect  him.  But 
there  cannot  be  the  slightest  pretence  here 
for  saying,  that  the  party  has  made  his 
application  promptly,  or  in  reasonable  time. 
He  also  referred  to  the  rule  in  the  Court 
of  Chancery,  as  laid  down  in  Wright  t. 
Coitle  (9),  that  a  solicitor  may,  in  the 
iexercise  of  the  general  authority  given  him 
by  his  client,  defend  a  suit,  but  cannot  in- 
stitute one  without  his  special  authority. 
The  objection  to  the  course  pursued  by  the 
defendant  is  founded  upon  the  general 
rule  established  by  decided  cases,  that  the 
Court  will  leave  the  party  to  his  remedy 
against  the  attorney.  From  an  adherence  to 
this  rule  no  practical  evil  or  inconvenience 
can  follow ;  it  is,  therefore,  better  to  abide 
by  it :  whereas,  if  the  rule  be  departed 
from,  much  mischief  may  result,  as  the  de- 
feated party  will  always  deny  that  he  gave 
any  authority. 

Wilde y  Serj,,  in  support  of  the  rule,  relied 
on  the  uncontradicted  statements  in  the 
affidavit,  that  the  defendant  Evory  had 
never  interfered  with  the  goods,  which  were 
merely  deposited  in  his  house;  and  he  sub- 
mitted, that  the  real  question  was,  who 
should  pay  the  costs  incurred,  where  one 
party  had  done  nothing  in  the  cause,  and 
was  in  utter  ignorance  of  the  proceedings. 

TiNDAL,  C.J. — In  my  opinion,  we  cannot 
come  to  a  just  conclusion  upon  the  matter 
now  submitted  to  our  consideration,  without 
knowing  the  circumstances  of  the  attorney, 
Wright.  We  agree  with  the  law,  as  we  find 
it  laid  down  in  the  case  cited  from  1  Salk. 
p.  88,  where  the  Court  refused  to  interfere 
except  where  the  attorney  was  an  insolvent, 
against  whom  it  would  be  of  no  use  to  bring 
an  action.  The  party  here  appears  to  have 
been  a  mere  bailee  of  the  goods.  In  my 
opinion,  the  rule  should  be  enlarged,  to 
have  it  referred  to  the  Prothonotary,  to 
ascertain  the  circumstances  of  Wright,  the 
attorney,  and  a  copy  of  the  enlarged  rule 
should  be  served  on  him,  to  inform  him 
that  an  inquiry  is  pending  with  regard  to 

(8)  1  Dowl.  P.C.  63«. 

(9)  5  Mer.  IS. 
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him,  and  give  him  an  opportunity  of  ap« 
pearing. 

The  other  Judges  concurring — 

Rule  enlarged,  ticcordingly. 


} 


TAYLOR  V.  BLACKLOW. 


18d6. 
Nov.  8. 

Attorney — Duty — Action. 

A  client  who  has  intrusted  the  abstracts 
of  his  title  to  an  attorney,  for  the  purpose  of 
raising  money  on  mortgage,  may  maintain  an 
action  against  the  attorney,  for  a  breach  of 
duty  in  voluntarily  communicating  defects  in 
his  title  to  a  party  interested,  who  has  there^ 
upon  brought  unsuccessful  actions  to  recover 
a  part  of  the  property ;  and  it  is  no  justifi- 
cation, that  the  party,  to  whom  the  communis 
cations  were  made,  was  also  a  client  at  the 
time  of  the  delivery  of  the  abstracts. 

The  declaration  stated,  that  before  and 
at  the  several  times  thereinafter  mentioned, 
the  defendant  was  an  attorney  of  the 
Court  of  Common  Pleas  at  Westminster, 
and  the  plaintiff  then  claimed  to  be  law- 
fully entitled  to  and  interested  in  a  certain 
estate,  &c.,  in  the  county  of  Kent,  and,  be- 
fore and  at  the  time  of  the  committing  of 
the  grievances  by  the  defendant,  therein- 
after mentioned,  was  desirous  to  borrow 
and  obtain  an  advance  of  money,  to  wit, 
the  sum  of  4,000/.,  by  way  of  mortgage 
and  security  upon  the  said  estate,  whereof 
the  defendant,  before,  &c.  had  notice,  and 
thereupon,  so  being  such  attorney  as  afore- 
said, represented  to  the  plaintiff  that  he 
had  a  client  who  would  advance  the  said 
sum  of  4,000/.  on  sufficient  security,  and 
at  a  moderate  rate  of  interest,  to  wit,  at 
the  rate  of  4/.  per  cent,  per  annum,  for 
interest  on  the  same.  And  the  plaintiff, 
at  the  request  of  the  defendant,  retained 
and  employed  the  defendant  as  such  at- 
torney, to  use  his  endeavours  to  obtain 
and  procure  the  said  sum  of  4,000/.  on 
such  mortgage  for  the  plaintiff,  for  reason- 
able reward  to  the  defendant  in  that  be- 
half; and  the  plaintiff,  at  the  request  of 
the  defendant,  then  delivered  to  the  defen- 
dant, as  such  attorney,  and  in  pursuance 
of  the  said  retainer,  divers,  to  wit,  six 
abstracts  of  and  relating  to  the  title  of  tlie 


plaintiff  of,  in,  and  to  the  said  estate  and 
premises,  and  certain  other  documents 
also  relating  to  the  same,  to  wit,  a  state- 
ment of  the  number  of  acres  of  which  the 
said  estate  consisted,  and  the  names  of  the 
tenants  and  occupiers  of  the  same ;  and 
thereupon,  and  by  means  of  the  premises, 
the  defendant  afterwards,  and  before,  &c., 
as  such  attorney  of  and  for  the  now  plain- 
tiff as  aforesaid,  discovered  and  ascertained 
that  there  was  a  certain  defect  in  and  ob- 
jection to  the  legal  right  and  title  of  the 
plaintiff  to  the  said  estate  and  premises,  to 
wit,  that  in  two  of  the  title  deeds  of  and 
relating  to  the  said  estate  and  premises,  a 
part  of  the  said  estate  and  premises,  to 
wit,  sixty  acres  thereof,  and  certain  mes- 
suages, buildings,  and  improvements  there- 
on, had  not  been  sufficiently  conveyed  to 
and  for  the  use  and  benefit  of  the  plaintiff; 
and  that  by  reason  and  on  account  thereof, 
a  certain  other  person,  to  wit,  John  H. 
Taylor,  the  brother  of  the  pUuntiff,  then 
had,  in  point  of  law,  a  legal  right  to  such 
part  of  the  said  estate  and  premises,  and 
to  recover  the  possession  of  the  same,  al- 
though, in  justice  and  in  equity,  the  bene- 
ficial interest  in  the  whole  of  the  said  estate 
and  premises  then  belonged  to  the  now 
plaintiff;  and  by  reason  of  the  premises, 
and  under  and  by  virtue  of  the  said  re- 
tainer and  employment,  it  then  became  and 
was  the  duty  of  the  defendant  not  volun* 
tarily  or  unnecessarily  to  divulge  or  com- 
municate the  said  defect  in  and  objection 
to  the  legal  right  and  title  of  the  plaintiff 
to  the  said  estate  and  premises,  to  the 
said  John  H.  Taylor,  or  to  any  other  per- 
son, and  not  to  instigate,  or  cause  or  pro- 
cure to  be  commenced  or  prosecuted  any 
action  or  proceeding  for  the  recovery  of 
the  said  estate  and  premises,  or  any  part 
thereof,  from  the  now  plaintiff,  for  or  by 
reason  or  on  account  of  such  discovery  of 
the  defendant  by  the  means  aforesaid : 
nevertheless,  the  defendant,  so  being  such 
attorney  as  aforesaid,  but  not  regarding  his 
duty  as  such  attorney,  nor  his  duty  in  the 
premises,  under  and  by  virtue  of  his  said 
retainer  and  employment,  but  contriving, 
and  craftily  and  subtilly  intending  to  injure 
and  annoy  the  plaintiff,  and  to  cause  and 
procure  a  great  part  of  the  said  estate  and 
premises,  to  wit,  the  said  sixty  acres  thereof^ 
and    the  said  messuages,   buildings,  im- 
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menu  thereon,  to  be  recovered  from 
y  unjust,  vexatious, and  improper  pro- 
»gs,  heretofore,  to  wit,  &c^  dishonestly, 
[fully,  and  unjustly,  and  for  the  sake 
s  and  unjust  reward  in  that  behalf, 
iation  of  his  duty  as  such  attorney, 
antrary  to  his  said  duty  in  the  pre- 
and  in  violation  of  good  faith,  vo- 
ily  and  unnecessarily  divulged  and 
unicated  the  said  defect  in  and  objec- 

0  the  legal  right  and  title  of  the 
iff  to  the  said  estate  and  premises  to 
id  John  H.  Taylor,  and  wTongfully, 
ously,  dishonourably,  and  oppres- 
contriving  and  intending  as  aforesaid, 
fore,  to  wit,  on  the  day  and  year 
aid,  instigated  and  caused  and  pro- 
divers,  to  wit,  four  actions  of  eject- 
respectively,  on  the  demise  of  the 
'ohn  H.  Taylor,  to  be  commenced 
t  divers,  to  wit,  twelve  tenants  of 
3w  plaintiff  of  certain  parts  of  the 
state  and  premises  of  the  plaintiff; 
le  said  now  plaintiff  having,  as  land- 
luly  appeared  and  defended  the  said 
3  of  ejectment,  the  now  defendant 
uted  the  same,  and  also  wrongfully, 
3usly,    unjustly,     and     oppressively 

1  and  procured  a  certain  other  action, 
1  in  the  name  of  the  said  John  H. 
r,  against  the  now  plaintiff,  to  be 
snced  and  prosecuted  for  a  certain 
ded  cause  of  action,  to  wit,  the  cut- 
own  and  converting  certain  timber, 

then  growing  on  the  said  estate  and 
les  of  the  plaintiff;  and  the  now  defen- 
farther  intending  and  contriving  as 
lid,  also  then  wrongfully  and  malici- 
unjustly  and  oppressively  instigated, 
used  and  procured  to  be  commenced 

name  of  the  said  John  H.  Taylor, 
t  the  now  plaintiff,  divers,  to  wit,  four 
actions,  for  the  recovery  of  certain 
>f  money,  claimed  to  be  due  from  the 
laintiff,  which,  but  for  such  instiga- 
ausing  and  procuring  of  the  now  de- 
it,  would  not  have  been  so  commenced 
secuted^  and  the  defendant  further 
^ing  as  aforesaid,  then  falsely  and 
[>us]y  instigated  and  persuaded,  and 
I  and  procured  the  said  John  H. 
r  to  commence  and  prosecute  against 
w  plaintiff  a  certain  untenable  suit 

Court  of  Exchequer,  for  setting 
the  conveyance  to  the  now  plaintiff 


of  his  estate  of  and  in  the  said  premises, 
and  which  was  afterwards,  to  wit,  on  the 
9th  of  July  18d4,  according  to  equity  and 
justice,  dismissed  with  costs,  to  be  paid 
bv  the  said  John  H.  Taylor ;  and  the  now 
plaintifT  further  saith,  that  in  order  to 
obtain  relief  in  the  premises,  he  was,  here- 
tofore, to  wit,  in  Hilary  term,  in  the  4th 
year  of  the  reign  of  our  lord  the  king,  forced 
and  obliged  to  file,  and  did  file,  and  pro- 
secute his  certain  bill  of  complaint  against 
the  said  John  H.  Taylor,  in  the  Court  of 
Exchequer,  for  relief  in  the  premises,  and 
in  order  to  obtain  an  injunction  against  the 
prosecution  of  the  said  actions  of  ejectment, 
and  was  then  also  forced  and  obliged  to 
apply  to  the  Court  of  Exchequer  for  relief 
against  the  said  now  defendant ;  by  means 
of  which  said  breach  of  duty,  and  of  the 
said  deceptive,  false,  fraudulent,  and  ma- 
licious conduct  of  the  defendant  in  the 
premises,  the  plaintiff  hath  been  forced  and 
obliged  to  incur,  and  hath  incurred,  great 
trouble  of  mind  and  body,  and  great  ex- 
pense of  his  monies,  to  wit,  to  the  amount  of 
2,000/.,  in  defending  and  resisting  the  said 
unjust  and  vexatious  proceedings,  and  in 
obtaining  and  enforcing,  and  endeavouring 
to  enforce,  by  due  and  lawful  ways  and 
means,  relief  against  the  same  and  other 
unlawful,  unjust,  and  oppressive,  proceed- 
ings of  the  same  defendant  in  the  premises ; 
and  by  means  and  in  consequence  of  the 
said  John  H.  Taylor  having  become  insol- 
vent, and  unable  to  pay  the  costs  of  the 
said  vexatious  proceedings  so  instigated, 
and  caused  and  procured  by  the  now  defen- 
dant to  be  instituted  and  prosecuted  in  his 
name  as  aforesaid,  the  now  plaintiff  hath 
been  and  is  unable  to  recover  or  obtain 

Jayment  or  satisfaction  of  or  from  the  said 
ohn  H.  Taylor  of  the  said  costs,  and  he 
is  wholly  unable  to  pay  or  satisfy  the  same ; 
and  the  now  plaintiff  hath  been,  and  is,  by 
means  of  the  said  several  malicious,  unjust, 
vexatious  and  improper  conduct  of  the  de- 
fendant, greatly  harassed,  oppressed,  and 
impoverished,  and  otherwise  greatly  in- 
jured; and  also  by  means  of  the  premises, 
the  plaintiff  was  hindered  and  prevented 
from  raising  and  procuring  the  said  money 
or  other  money  on  mortgage  of  the  said 
estate  and  premises,  for  a  long  time,  to  wit, 
from  thence  until  the  20th  of  January  1886, 
and  was  by  reason  of  the  premises  forced 
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and  obliged  to  raise  and  procure,  on  mort- 
gage and  security  of  the  said  estate  and  pre- 
mises, a  much  larger  sum  of  money  than 
the  said  sum  of  4,000/.,  to  wit,  the  sum  of 
6,000/.,  and  at  a  greater  rate  of  interest 
than  at  and  after  such  rate  of  41.  per  cent, 
per  annum,  to  wit,  at  and  after  the  rate  of 
4^L  per  cent,  per  annum,  for  each  and  every 
100/.  thereof,  to  the  damages  of  the  plain- 
tiff, &c. 

The  third  plea  stated,  that  before  and 
at  the  time  when  the  defendant  represented 
to  the  plaintiff  that  he,  the  defendant,  had 
a  client  who  would  advance  the  said  sum 
of  4,000/.,  on  sufficient  security,  at  inter- 
est, and  before  and  at  the  time  when  the 
plaintiff  delivered  to  the  defendant  the  said 
abstracts  and  other  documents  relating  to 
the  said  estate  and  premises,  and  before 
and  at  the  time  when  the  said  defendant 
discovered  and  ascertained  that  there  was 
a  certain  defect  in,  and  objection  to  the 
legal  right  and  title  of  the  plaintiff  to  the 
estate  and  premises,  and  before  and  at  the 
time  when  the  defendant  divulged  and 
communicated  the  said  defect  in,  and  ob- 
jection to  the  legal  right  and  title  of  the 
plaintiff  to  the  said  estate  and  premises,  to 
the  said  John  H.  Taylor,  the  defendant 
was  the  attorney  and  solicitor  for  the  said 
Henry  J.  Taylor,  and  had  been  and  was 
retained  and  employed  by  him  as  such  at- 
torney and  solicitor  generally,  in  relation 
to  his  af&irs,  and  whereof  the  plaintiff 
had  notice ;  and  thereupon  it  became  and 
was  the  duty  of  the  defendant,  as  such  at- 
torney and  solicitor  of  and  for  the  said 
John  H.  Taylor,  to  divulge  and  communi- 
cate the  said  defect  in,  and  objection  to  the 
legal  right  and  title  of  the  plaintiff  to  the 
said  estate  and  premises  to  the  said  John 
H.  Taylor,  and  he  did,  on  that  account, 
and  without  malice  or  any  violation  of 
good  faith  at  the  said  time  when  &c.  di- 
vulge and  communicate  the  said  defect  in 
and  objection  to  the  legal  right  and  title 
of  the  plaintiff  to  the  said  estate  and  pre- 
mises, to  the  said  John  H.  Taylor,  with  a 
view  and  in  order  that  he  might  claim  and 
recover  the  said  estate  and  premises  from 
the  plaintiff,  if  lawfully  entitled  thereunto, 
as  he  then  appeared,  and  was  believed  by 
the  defendant  to  be ;  and  that  thereupon 
the  said  John  H.  Taylor  did  retain  and 
employ  the  said  defendant  as  such  attorney, 


to  take  due  and  proper  proceedings  to  try 
and  investigate  the  said  right  and  claim  of 
the  said  John  H.  Taylor,  and  to  recover 
the  said  estate  and  premises  for  him,  and 
to  bring  and  prosecute  the  said  actions  and 
suits  in  the  declaration  mentioned  in  that 
behalf,  and  this  the  defendant  is  ready  to 
verify,  &c. 

To  this  plea  the  plaintiff  demurred  spe- 
cially (1). 

Joinder. 

Kelly,  in  support  of  the  demurrer. — 
Although  there  is  no  precedent  of  an  action 
against  an  attorney  under  circumstances 
precisely  similar  to  those  in  the  present 
case,  there  can  be  no  doubt  that  this  action 
is  maintainable,  on  the  ground  that  it  is 
brought  for  a  breach  of  the  defendant's 

(1)  The  causes  tssigned  were,  that  although  the 
said  defendant,  in  and  by  his  plea,  confesses  and 
admits  that  he  has  been  and  was  retained  and  em- 
ployed  by  the  plaintiff,  to  act  for  him  as  his  attorney 
in  the  premises,  and  that  under  and  by  tirtue  of 
that  retainer  and  employment,  the  said  defendant 
discovered  and  ascertained  the  said  defect  in  and 
objection  to  the  legal  right  and  title  of  the  plaintiff 
to  the  said  estate  and  premises,  bat  that,  in  jnaUce 
and  equity,  the  beneficial  interest  in  the  whole  o£ 
the  said  estate  and  premises  then  belonged  to  the 
plaintiff,  and  the  said  defendant  hath,  in  and  by  his 
said  third  plea,  confessed  and  admitted  that  it  was 
his  duty,  under  and  by  virtue  of  the  said  retaioflr 
and  employment,  not  voluntarily  or  unneoMnarify- 
to  divulge  or  communicate  the  said  defect  and  <»- 
jection  to  the  said  John  H.  Taylor,  or  to  any  other 
person,  nor  to  instigate,  or  cause  or  procure  mny 
aetion  or  proceeding  fior  the  reoover^  of  the  eeid 
estate,  or  any  part  thereof;  jet  the  said  defendnat 
hath  attempted  to  defend  and  justify  his  said  iUegel 
conduct,  upon  and  under  colour  of  a  wholly  unten- 
able ground  and  pretence ;  and  also  for  that,  althoogh 
the  said  third  plea  hath  been  and  is  pleaded  in  bsur 
to  the  whole  dedaration,  yet  the  said  third  f^mm. 
doth  not  state  or  shew  any  defence,  or  legal  or  miffi* 
cient  justification  or  excuse  of  or  for  the  said  state- 
ment and  cause  of  action  against  the  defendant,  for 
and  in  respect  of  his  haTin|^  so  wrongfully,  bmiU* 
ciously  and  diahonoorably  instigated,  and  rumnd 
and  procured  the  said  actions  of  ejectment  to  be  coaa- 
menced  and  prosecuted,  and  the  said  other  action  to 
be  commenced  and  prosecuted  for  the  said  preteiid€»d 
canse  of  action,  to  wit,  the  cutting  down  and  oon* 
Terting  the  said  timber,  or  of  or  for  the  said  d^Eea* 
daot   having  so  wrongfully,  maliciously,  uojuetlj-, 
and  oppressively  instieatea,  and  caused  and  pro* 
cured  to  be  commenced  and  prosecuted  in  the  name 
of  the  said  John  H.  Taylor,  against  the  said  plan- 
tiff,  the  said  other  four  actions,  and  falsely  and  oMa. 
licioualy  instigating  and  persuading,  and  cauaang^ 
and  procuring  the  said  John  H.  Taylor  to  oommenoe 
and  prosecute  against  the  plaintiff  the  said  unteiin1>le 
suit  in  the  Exdiequer ;  and  also  for  that  the  aai^ 
third  plea  isin  other  re^ectsnnoertain, infioanal ,  Accw 
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as  an  attorney.  When  an  attorney 
}t8  a  retainer  to  perform  services  for 
and  reward,  he  is  bound  to  execute 
aty  with  diligence,  integrity,  and  skill ; 
s  failure  in  any  of  these  particulars 
ers  him  liable  to  an  action. 
iNDAL,  C.J. — The  difficulty  which 
ssts  itself  at  present  to  my  mind,  is 

you  are  trying  (put  the  case  as  you 
to  obtain  damages  from  an  attorney 
enabling  him  whom  he  conceived  to 
le  rightful  owner  to  recover  certain 
erty.] 

Lmitting  that  to  be  so,  the  attorney 
no  right  to  expose  the  private 
actions  of  the  party  who  employed 

and  it  cannot  be  denied  that  it  is  a 
us  breach  of  duty,  to  shew  to  another 
bstracts  which  his  client  has  intrusted 
I  keeping.  An  instance  nearly  similar 
s  present,  is  given  by  Chief  Baron  Co- 
in his  Digest^  *  Action  on  the  case  for 
it,'  (A)  5,  where  it  is  said  to  be  a 
id  of  such  action,  '*  If  a  man  being  in- 
dd  in  his  profession,  deceive  him  who 
Bted  him ;  as,  if  a  man  retained  of  coun- 
lecome  afterwards  of  counsel  with  the 

party  in  the  same  cause,  or  discover 
ndence  or  secrets  of  his  cause. "  Other 
pies  are  also  given  by  the  learned 
Ty  all  of  them  tending  to  the  same  re- 
and  involving  the  same  principle, 
case  may  be  compared  to  that  of 
wndeley  v.  CHnton(2),  where  it  appear- 
>8t  dangerous  to  the  Lord  Chancellor 
le  Judges,  whom  he  consulted,  to  per- 
solicitor  employed  by  A,  in  a  cause 
^en  him  and  £,  to  leave  the  former 
\  he  was  still  willing  to  retain  him, 
Dter  into  the  service  of  B.  The  prin- 
on  which  this  action  is  maintainable, 
bles  that  on  which  an  action  may  be 
rted  for  words  not  in  themselves  ac- 
ile,  but  from  which  special  damage 
s.  Here  the  defendant  has  committed 
ach  of  duty ;  he  has  disclosed  the 
s  of  his  client.  The  violation  has 
iggravated  by  the  additional  circum- 

of  the  disclosure  being  made  to  a 
I  who  was  enabled  to  take  advantage 

Damage  and  detriment  have  c(Hise- 
y  accrued  to  the  plaintiff,  and  he  is 
d  to  the  remedy  which  he  seeks. 
?!*,    contra. — The   real   question  is, 

[S>  19  Vm.  f  fit ;  s.  «.  Coop.  80. 
iw  Series,  VI.— C P. 


whether  the  act  to  be  done  by  the  defen- 
dant was  of  such  a  nature  as  raised  a  duty 
not  to  make  the  disclosures  complained  of; 
or,  in  other  words,  whether  he  would  have 
been  privileged  from  making  those  disclo- 
sures had  he  been  called  upon  to  do  so  in 
a  court  of  justice.  That  such  was  not  the 
case,  may  be  ascertained  by  a  reference  to 
the  authorities  on  the  subject.  In  Wilson 
V.  Rastal(5),  the  privilege  was  said  to  be 
.con6ned  to  counsel,  solicitors,  and  attornies, 
when  acting  in  their  respective  characters. 
In  Cohden  v.  Kendrick{i\  it  was  held,  that 
the  attorney  was  not  restrained  by  any  rule 
of  law  from  giving  evidence  of  a  conver- 
sation between  him  and  his  client,  touching 
the  justice  of  his  suit,  after  a  writ  of  inquiry, 
executed  on  an  interlocutory  judgment, 
and  a  compromise  thereupon,  for  the  pur- 
pose of  the  suit,  had  been  obtained,  as  the 
communication  could  not  be  said  to  have 
been  made  by  way  of  instruction  for  con- 
ducting the  cause;  and  in  Bull.  N.P.  284, 
the  ground  of  the  privilege  is  said  to  be 
this,  that  it  is  contrary  to  the  policy  of  the 
law  to  permit  a  person  to  betray  a  secret 
with  which  the  law  has  intrusted  him.  In 
Moore  v.  Terrell{5\  an  action  by  an  attor- 
ney for  a  libel,  which  stated  that  he  had 
been  guilty  of  disgraceful  conduct,  in  hav- 
ing at  an  election  disclosed  confidential 
communications  which  he  had  acquired 
professionally,  it  was  held,  that  the  ques- 
tion for  the  jury  was,  wheUier  the  matters 
disclosed  by  the  plaintiff  were  confidential 
communications  acquired  by  him  profes- 
sionally, and  not  whether  they  were  such 
as  he  would  not  be  compellable  to  disclose, 
if  called  on  as  a  witness  in  a  court  of  justice. 
Walker  v.  Wildman  (6),  Bramwell  v.  Lucas 
(7),  and  Rex  v.  Withers  {S),  also  limit  the 
privilege  to  those  communications  which 
are  made  for  the  purpose  of  profes- 
sional advice.  In  Robinson  v.  Mullett  (9), 
it  was  held,  that  a  solicitor  who  had 
acted  to  a  certain  extent  only  for  par- 
ties defendants  in  an  amicable  suit  in 
Chancery,  should  not  be  restrained  from 
acting  in  a  cause  by  bill  filed  by  some  of 
those  defendants,  on  behalf  of  themselves, 

(3)  4  Term  Rep.  753. 

(4)  Ibid.  431. 

(5)  4B.&  Ad.870. 

(6)  6  Mad.  47. 

(7)  a  B.  &C.745;t.c.2LawJ.Rep.R.B.l61. 

(8)  X  Campb.  578. 

(9)  4  Prioe,  353. 
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agamst  others  of  them,  the  solicitor  making 
affidavit  that  he  was  not  confidentially 
possessed  of  any  secrets  which  might  be 
used  to  the  prejudice  of  such  other  defen- 
dants, or  had  not  knowledge  of  any  facts 
unknown  to  his  clients.  To  the  same  effect 
are  Grissel  v.  Peto  (10),  and  Johnson  t. 
Marriott {W).  In  Cromack  v.  Heaihcote 
(12),  the  privilege  was  allowed,  whilst  in 
Wadsrvortk  v.  Hamsham,  in  note  thereto, 
the  communication  was  held  not  to  be  pro- 
tected. In  Beerv.  fVard(lS),  the  Lord 
Chancellor  refused  to  restrain  an  attorney 
from  acting  for  the  opposite  party,  he  hay- 
ing been  dismissed  by  the  other,  \%'ithoat 
any  misconduct;  thus  qualifying  the  rule  in 
Choltnondeley  v.  Clinton,  where  the  attorney, 
who  was  restrained,  had  of  his  own  accord 
left  his  client.  In  Bicheno  v.  Thorp  (14), 
the  Court  refused  to  restrain  a  party  from 
acting  as  a  solicitor  for  parties,  against 
whom  his  former  master  was  employed, 
upon  general  allegations  of  his  having  in 
his  former  service  acquired  information 
likely  to  be  prejudicial  to  the  clients  of  hia 
former  master  (15).  The  doctrine  as  to 
privilege  was  extended,  in  Cook  v.  Wilson 
(16),  to  the  clerks  of  attornies,  the  Vice 
Chancellor  there  saying,  **  a  solicitor's  clerk 
is  within  the  policy  which  excludes  solici- 
tors." The  Court  will  bear  in  mind,  that 
in  many  of  the  cases  to  which  their  atten- 
tion has  been  called,  the  remedy  sought 
was,  the  restraining  of  the  attorney  from 
acting  by  injunction.  There  is  scarcely 
an  instance  of  the  party  affecting  to  be 
injured  proceeding,  as  here,  by  action. 
The  authorities  shew  that  the  communica- 
tion here  raised  no  duty,  and  created  no 
privilege.     Where  a  party  desires  an  at- 

(10)  9  Bing.  1 ;  t.  c.  1  Law  J.  Rep.  (n.s.)  C.P. 
139. 

(11)  t  Cr.  «t  Mm.  183  :  e.  0. 3  Law  J.  Rep.  (n.8.) 
Eich.  40. 

(1^)  12  Brod.  &  Biog.  4. 

(13)  1  Jac.77. 

(14)  1  Jac.  300. 

(15)  Id  this  case,  Lord  Eldon  obserred,  **  I  know, 
tihat  formerly,  at  the  bar,  if  counsel  was  easployed, 
and  a  retainer  waa  offered  him  on  the  otb«r  aide«  lua 
first  gave  those  by  whom  be  had  been  employed,  the 
option  of  retaining  him  ;  but  if  they  would  not, 
tht're  was  no  difficulty  in  going  oTer  to  the  other 
side,  notwithittiinding  all  he  might  know.  If  that  be 
the  rule  at  the  bar,  we  must  not  lay  it  down  differ- 
endy  fur  solicitors.  I  hare  no  conception  that  we 
are  to  gire  oorseWea  libortitt  which  we  refuse  Co 
odiers.'^ 

(16)  4  Mad.  38a 


tomey  to  raise  money  upon  mortgi^e,  he 
does  not  make  a  statement  under  the  idea 
ofprofessional  confidence,  and  consequently 
the  disclosure  by  the  attorney  should  not 
be  attended  with  the  consequences  sought 
to  be  established  here.  Besides,  this  being 
the  privilege  of  the  plaintiff,  it  may,  like 
any  other,  be  waived  by  him  for  whose 
benefit  it  was  intended ;  and  such  waiver 
may  be  fairly  inferred  from  the  conduct  of 
the  plaintiff,  in  making  a  communication 
to  the  defendant,  knowing  at  the  time  of 
making  it,  that  another  person  interested 
in  the  discovery  of  such  communication, 
was  also  the  client  of  the  defendant  in  whose 
cause,  and  in  support  of  whose  interests, 
he  was  bound  to  exercise  due  diligence 
and  skill.  The  relation  in  which  the  party 
stood,  to  whom  the  disclosure  was  made,  he 
being  also  a  client  of  the  defendant,  com- 
pletely negatives  the  imputation  of  malice. 
Kelly,  in  reply,  denied  the  propriety  of 
trying  the  present  question  by  the  test  pro- 
posed. Whether  the  statement  made  to  the 
defendant  was  privileged  and  confidential, 
or  whether  it  would  be  protected  from  dis- 
closure in  a  court  of  justice,  was,  as  far  as  re- 
garded this  discussion,  perfectly  indiffereat. 
Even  admitting  the  test  to  be  correct  and 
accurate,  there  was  no  analogy — no  ground 
of  comparison  between  the  two  cases  pro- 
posed to  be  tried  by  the  same  rule,  and 
submitted  to  the  same  standard.  No  re- 
semblance, no  similarity  could  be  uad  to 
exist  between  a  case  where  a  party  wwi 
compelled  to  make  a  disclosure  in  a  court 
of  justice,  and  one  like  the  present,  where 
the  party  in  whom  confidence  was  reposed 
made  a  free  and  voluntary  disclosure. 

TrKDAL,C.J« — This  case  has  been  argued 
principally  upon  the  right  of  the  plaintiff 
to  maintain  the  action,  on  the  ground  al- 
leged in  the  declaration.  I'his  question  has, 
and  properly,  been  considered  as  more 
important  than  that  which  has  been  spe- 
cially demurred  to  in  the  plea ;  and  as,  m 
my  opinion,  the  plaintiff  is  entitled  to 
maintain  his  action  for  the  cause  alleged, 
our  judgment  should  be  in  his  favouv. 
The  eases  hare  been  fully  disoessed  on  the 
part  of  the  defendant,  lor  the  purpose  oC 
shewmg  that  the  disclosure  which  he  made 
was  of  such  a  nature  as,  if  be  (the  defim- 
dant)  were  examined  as  a  witness  in  a  court 
of  justice,  woHtM  not  entitle  bim  to  the  ex- 
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else  of  privilege  as  an  attorney,  inasmuch 
1  under  the  circumstances  in  which  the 
atement  was  made,  and  from  its  dcscrip- 
)n,  he  would  not  be  protected-  Whether 
is  is  so  or  not,  we  are  not  now  called 
>on  to  decide,  although  Cromack  v.  Heath- 
■€  and  Moore  v.  Terrell  may  be  said  to 
a  great  way  in  determining  the  point. 
t,  in  my  opinion,  it  is  not  necessary 
decide  the  question  one  way  or  the 
er :  it  is  enough  for  us  to  say,  that 
action  is  maintainable.  The  complaint 
Jie  terms  of  the  declaration  is,  *'  that  the 
endant,  in  violation  of  and  contrary  to  his 
y  as  an  attorney,  and  in  violation  of  good 
h,  voluntarily  and  unnecessarily  divulged 
I  communicated  the  said  defect,  &c.  to  the 
1  John  H.  Taylor,  and  then,  wrongfully, 
liciously,  and  oppressively,  contriving 
1  intending,  ike.  instigated,  caused,  and 
cured  divers,  to  wit,  four  actions  of  eject- 
nt  to  be  brought,*'  &c.  The  complaint 
mbstance  is,  that  the  defendant  made  a 
untary  disclosure  toanother  of  the  legal 
bet  in  the  title  of  a  person  who  confided 
him.  This  cause  of  action,  therefore, 
ids  perfectly  clear  of  the  objection  which 
been  put,  and  which  would  be  supposed 
arise,  in  consequence  of  the  defendant 
ig  called  upon  as  a  witness  in  the  in- 
tigation  of  the  rights  of  conflicting 
ties.  It  is,  it  cannot  be  denied,  the  un- 
ibted,  unquestioned  duty  of  an  attorney 
eep  secret  that  which  is  intrusted  to  him, 
I  not  to  divulge  it  to  others.  In  this  case, 
tain  deeds  were  placed  in  the  hands  of 
party,  for  the  purpose  of  raising  money 
m  them,  which  was  to  be  furnished  by 
nher  client;    and   certainly  the  person 

0  confided  his  abstracts  to  him,  could 
be  prepared  to  expect  that  he,  the  at- 

ney,  would  have  communicated  the  con- 
ts  of  such  abstracts  toanother,  and,  least 
dl,  to  one  who  might  derive  benefit  from 
defects  which,  as  it  was  alleged,  may 
ascribed  to  the  documents  in  question, 
indoubtedly  may  happen,  that  in  case  of 
iflict  between  two  clients,  the  minds  of 
ye  persons  acting  as  attornies,  may  not 
sufficiently  strong  to  enable  them  to 
^r  an  equal  course ;  but  yet  a  person 
^d  in  such  circumstances   has  an  easy 

1  to  pursue.     He  should  keep  his  lips 
ed  with  the  solemn  seal  of  silence  to 

last  moment   of  his  life  ;    he    should 
5X  communicate ;  he  should  never  di- 


vulge ;  he  should  koep  buried  in  ha  breast 
that  of  which  he  has  obtained  the  know- 
lege  in  the  exercise  and  discharge  of  his 
profession.  Instead,  however,  of  acting 
thus, — instead  of  retaining  that  which  waa 
intrusted  to  him,  with  the  greatest  possible 
secresy,  and  of  confining  it  strictly  to  him- 
self, the  defendant  has  thought  proper  to 
make  disclosures,  the  consequences  of 
which  have  been  actions  at  law  and  bills 
in  equity,  and  which,  inasmuch  as  they 
have  been  the  cause  of  temporal  injury, 
may  be  the  groundwork  of  an  action :  at 
least,  I  can  see  no  reason  why  they  should 
not.  I  come  to  this  conclusion  the  more 
readily  when  I  lay  the  authorities  on  the 
subject,  and  the  doctrine  laid  down  in 
Com.  Dign,  'Action  on  the  case  for  deceit,' 
together ;  and  in  my  opinion,  the  passages; 
cited  from  the  latter  work  apply  nearly  to 
that  which  is  the  subject  of  discussion.  It 
has  been  said  for  the  defendant,  that  as  the 
disclosure  complained  of  was  made  to 
another  client,  it  was  at  all  events  made 
without  malice;  and  it  has  been  alleged  as 
a  ground  of  justification,  that  as  the  plain- 
tiff knew  and  was  aware  of  the  fact,  that 
the  person  to  whom  the  disclosure  waa 
made,  was  a  client  of  the  defendant,  he, 
the  plaintiff,  must  have  waived  his  privilege 
and  assented  to  the  communication.  The 
proper  answer  to  this  allegation  is,  that  it 
does  not  appear  that  the  plaintiff  knew  the 
party  in  question  to  be  a  client  of  the  de- 
fendant ;  and  if  he  did  waive  the  pHvilege 
to  a  certain  extent,  still  the  communication 
should  never  have  been  made  to  the  party 
to  whom  it  has  been  made.  Upon  the  whole, 
I  am  of  opinion,  that  the  plea  is  bad, 

Gaselee,  J. — I  am  of  the  same  opinion. 
It  is  unnecessary  to  decide  tlie  question, 
whether  that  which  was  communicated  to 
the  defendant  by  the  plaintiff,  was  or  was  not 
of  such  a  nature  as  was  entitled  to  privilege. 
If  it  were  necessary  to  come  to  a  decision, 
I  should  require  time  to  look  into  the 
numerous  cases  on  the  subject.  The  ob- 
jection which  has  been  raised  does  not 
appear  to  me  in  point.  The  defendant 
has  not  gone  into  a  court  against  his  will ; 
he  has  made  a  voluntary  disclosure ;  he  was 
not  compelled.  The  first  principle  which 
should  govern  a  professional  man,  it 
must  be  admitted,  is,  that  he  should  not 
disclose  that  which  was  intrusted  to  him, 
more  especially  to  the  opponent  of  him  by 
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whom  the  confidence  is  reposed.  There 
may,  as  it  is  said,  be  no  express  authority 
upon  the  subject;  but  the  case  is,  I  think, 
within  the  principle  upon  which  actions  on 
the  case  for  deceit  are  founded,  as  cited 
from  Com,  Dig.  by  Mr.  Kelly.  I  will  re- 
frain from  making  further  observations, 
though,  in  truth,  1  might  make  many.  I 
will  merely  say,  that  upon  principle  an 
attorney  should  not  voluntarily  make  dis- 
closures adverse  to  the  interest  of  those 
who  employ  him.  He  should  withdraw 
himself  from  any  retainer  that  may  thus 
compromise  him,  and  remain  perfectly 
silent,  and  never  take  advantage  of  that 
person  whom  he  was  engaged  to  serve. 
The  party  here  has  no  doubt  suftered 
damage,  but  to  what  extent  it  is  not  for  us 
to  say  (16). 

Vauohan,  J. — There  cannot  be  two 
opinions  on  this  subject.  The  defendant 
has,  I  think,  been  guilty  of  a  great  breach 
of  moral  duty,  and  the  law  can  never  be 
better  administered,  than  in  enforcing  the 
performance  of  moral  duties.  It  is  not 
necessary,  on  this  discussion,  to  say  whether 
the  communication  in  question  may  or  may 
not  be  entitled  to  privilege;  I  will  merely 
say,  that  Mr.  Jervis  has  laid  down  the  rule 
much  too  narrowly.  The  privilege  is  not 
confined  to  cases  where  suits  are  commen- 
ced or  contemplated.  The  authorities  are 
the  other  way. 

BosANQUET,  J. — I  am  of  the  same  opi- 
nion. It  is  unnecessary  to  refer  to  the  case 
of  privilege.  As  to  the  defendant's  being 
liable  to  answer  a  question  respecting  the 
communication  in  a  suit  by  a  third  party, 
such  question  need  not  be  now  decided, 
though,  as  at  present  advised,  I  do  not 
hesitate  to  say,  that  I  think  the  communi- 
cation was  privileged.  There  can  be  no 
doubt,  when  an  attorney  undertakes  for 
money  and  reward  the  execution  of  a  cer- 
tain duty,  the  law  imposes  on  him  the  per- 
formance :  it  is  equally  clear,  that  if,  by  his 
conduct,  he  violates  such  duty,  the  law 
will  furnish  a  remedy  by  action  against  him. 

Judgment  for  the  plaintiff, 

Notf.— Vide  The  King  «.  Delarftl  and  others,  3 
Burr.  14S4»  where  Lord  Menefield  comments  open 
the  dQty  of  the  profeMion  of  so  attorney,  sod  the 
chastity  of  character  which  he  ought  to  possess. 

(16)  The  cause  came  on  for  trial  at  the  sittiop 
after  this  tenn,  at  Guildhall,  when  a  rerdict  for  the 
plaiotifffor  1,000/:  damages  was  taken  by  consent. 


1836.      \        STEVKN8  AKD  AKOTHKR  V, 
Nov.  t,    )  W.  UNDERWOOD. 

Judge* 9  Order — BUI  of  Particulars  — 
Service. 

A  Judge's  order y  calling  on  the  plaintiff* s 
attorney  or  agent  to  furnish  the  defendants 
attorney  or  agent  with  a  better  bill  of  par^ 
ticulars,  is  not  satisfied  by  the  service  of  such 
order  upon  the  plaintiff;  it  should  be  served 
upon  his  attorney  or  agent. 

Mansel  had  obtained  a  rule,  calling  upon 
the  plaintiffs  to  shew  cause  why  they  or 
their  attornies  should  not  within  a  fortnight 
comply  with  an  order  of  Park,  J.,  or,  in 
default  thereof,  why  the  defendant  should  not 
be  at  liberty  to  sign  judgment  in  the  cause. 

The  order,  which  was  made  a  rule  of 
court,  directed  *'  that  the  plaintiffs'  attorney 
or  agent  should  deliver  to  the  defendant's 
attorney  or  agent,"  a  better  bill  of  particu- 
lars ;  and  the  objection  taken  by — 

Andrews,  Serj.^on  shewing  cause,  was,  that 
the  plaintiffs,  and  not  their  attorney  or  agent, 
had  been  served  with  the  rule  and  order. 

Mansel,  contrii,  urged,  that  service  on 
the  attorney  or  agent,  was  not  necessary, 
inasmuch  as  the  attorney  must  haVe  been 
aware  of  the  order,  as  he  was  present  when 
it  was  made. 

TiNDAL,  C.J. — The  defendant  has  not, 
upon  this  occasion,  adopted  the  course 
proper  to  be  pursued.  He  should  have 
served  the  attorney  or  agent  of  the  plain* 
tiffs.  It  is  no  answer,  that  the  attorney  was 
cognizant  of  the  matter,  and  must  have 
been  so,  as  he  was  present  at  the  time  the 
order  was  made ;  as  it  often  happens,  that 
orders  of  this  description  are  waived. 

The  other  Judges  concurring — 

Rule  discharged. 


] 
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Nov.  8. 

Copyhold — Fine — Seizure  quousque. 

The  admittance  of  tenant  for  life  being 
the  admittance  of  him  in  remainder,  the  lat^ 
ter  is  not,  on  the  death  of  the  tenant  for  Ufe^ 
bound  to  come  in  and  be  admitted,  and,  con^ 
sequently,  pay  a  fine  to  the  lord^  excepi 
there  is  a  special  custom  of  the  manor  to  such 
effect,  or  the  lord  at  the  time  of  the  admittance 
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^portioned  the  fine  between  the  tenant 
fe  and  the  remainder-man,  although  the 
^id  by  the  tenant  for  life  upon  his  ad* 
yn  be  merely  nominal,  viz,  one  shilUng, 

lis  was  an  action  for  trespass  upon 
in  closes,  named  and  described  by 
i  and  bounds  in  the  declaration,  to 
1  the  defendant  pleaded — first,  that  the 
of  possession,  in  which,  &c.  was  not  in 
laintiff ;  and,  secondly,  a  special  plea 
stification,  that  defendant,  as  bailiff, 
inder  a  warrant  from  the  steward  of 
lanor  of  Crowlands,  in  the  county  of 
)ndge,  seized  the  closes  in  which,  &c. 
que,  viz.  in  the  mean  time,  and  until 
person  or  persons  should  appear  and 
I  good  his  or  their  claim  to  be  admit- 
mant  thereto  at  a  court  of  the  lord  of 
lanor  of  Crowlands. 
I  this  plea  the  plaintiff  replied,  that 
ohnPurchas  was  admitted  to  the  closes 
sstion  as  tenant  for  life,  with  remainder 
;  and  that  one  Frances  Anne  Purchas 
ised  in  remainder  under  that  admit- 
;  and  the  parties,  having  joined  issue, 
d  to  submit  the  following  case  for  the 
jn  of  the  Court. 

e  plaintiff,  before  Che  committing  of 
espasses  by  the  defendant  in  the  closes 
icfi,  &c.,  was,  and  still  is,  the  tenant 
ccupier  of  the  lands  in  question  as 
t  to  John  Purchas,  Esq.,  deceased, 
lafler  mentioned,  and  since  his  de- 
to  Frances  Anne  Purchas  hereinafter 
oned,  daughter  of  the  said  J.  Purchas. 
ands  in  question  are  copyhold  of  the 
r  of  Crowlands,  in  the  parish  of  Dry 
on,  in  the  county  of  Cambridge.  The 
ay  able  according  to  the  custom  of  this 
',  is  two  years'  improved  annual  value, 
nission  of  a  tenant  of  copyhold  lands 
ir  devisee  or  surrenderee, 
a  court  held  for  the  said  manor  on 
Ith  of  January  1 789,  the  homage  pre- 
l  the  death  of  J.  Purchas,  the  father 
said  J.  Purchas,  a  customary  tenant 
said  manor,  who  held  to  him  and  his 
divers  lands  and  tenements  of  the 
»f  the  said  manor  by  copy  of  court 
md  that  he  died  seised  thereof;  and 
lefore  his  death,  he  duly  made  and 
bed  his  last  will  and  testament  in 
g,  bearing  date  the  2drd  of  February 
having  duly  surrendered  the  said 


premises  to  the  uses  thereof,  whereby  the 
said  testator  gave  and  devised  unto  his  son, 
the  said  J.  Purchas,  all  and  singular  his 
copyhold  estates,  whatsoever  and  where- 
soever, to  hold  unto  the  said  J.  Purchas, 
the  son,  his  heirs  and  assigns  for  ever, 
upon  trust,  as  soon  as  conveniently  might 
be  afVer  his,  the  said  testator*s,  decease,  to 
sell  and  dispose  of  all  his  said  real  estate, 
and  to  pay  the  money  arising  thereupon  in 
such  manner  as  in  such  will  is  particularly 
mentioned ;  which  said  J.  Purchas,  the  son, 
being  present  in  court,  desired  of  the  lord 
of  the  said  manor  to  be  admitted  tenant, 
agreeably  to  the  tenor  of  the  said  will,  to 
the  said  premises,  being  the  said  closes  in 
which,  &c.,  with  other  hereditaments,  to 
whom  the  lord  granted  seisin  of  the  said 
premises  by  the  rod,  to  hold  the  same  to 
the  said  J.  Purchas,  his  heirs,  and  assigns, 
agreeably  to  the  tenor  of  the  said  will  of 
the  lord  of  the  said  manor — (the  trust  for 
sale  in  the  above  will  was  never  exercised, 
the  object  being  to  raise  5,000/.  for  the 
testator's  younger  son,  and  to  pay  debts, 
such  legacy  and  debts  being  paid  and  sa- 
tisfied by  the  said  J.  Purchas,  the  devisee, 
out  of  his  own  monies,  the  lord  and  steward 
of  the  manor  having  no  other  notice  thereof 
than  from  the  court-books,  which  are  in 
the  terms  above  specified) ;  on  which  said 
admittance  the  said  J.  Purchas  paid  a  full 
fine  of  two  years'  improved  annual  value 
to  the  lord  of  the  said  manor. 

On  the  28rd  of  Jan.  1790,  the  said  J.  Pur- 
chas did,  out  of  court,  surrender  into  the 
hands  of  the  lord  of  the  said  manor,  (amongst 
other  hereditaments)  the  said  closes  in 
which,  ^c,  with  their  appurtenances  by 
the  rod,  according  to  the  custom  of  the  said 
manor,  by  the  hands  and  acceptance  of  W. 
Silk  and  Thomas  Silk,  two  customary  te- 
nants of  the  said  manor  in  which,  &c.,  to 
the  use  and  behoof  of  himself,  the  said  J. 
Purchas,  and  his  heirs,  until  a  marriage  then 
intended  between  him  and  one  Sarah  F. 
Barwick  should  be  had  and  solemnized ;  and 
from  and  after  the  solemnization  thereof  to 
the  use  of  himself,  the  said  J.  Purchas,  and 
assigns,  for  and  during  the  term  of  his  na- 
tural life ;  and  from  and  immediately  af\er 
his  decease  to  the  use  and  behoof  of  the 
said  Sarah  F.  Barwick  and  her  assigns  for 
and  during  the  term  of  her  natural  life  in 
augmentation  of  her  jointure ;  and  from  and 
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miinediately  vdiex  the  decease  of  the  sur- 
vivor of  them,  the  said  J.  Purchas  and  S. 
F.  Barwick,  subject  and  liable  to  the  several 
powers,  provisoes,  conditions,  limitations, 
and  agreements  mentioned,  expressed,  and 
declared  in  a  certain  indenture  of  release 
of  four  parts,  bearing  even  date  therewith, 
made  or  mentioned  to  be  made  between 
the  said  J.  Purchas  of  the  first  part,  the 
said  S.  Barwick  of  the  second  part,  Sarah 
Tauswell,  of  the  town  of  Cambridge,  grand* 
mother  of  the  said  Sarah,  of  the  third  part, 
and  John  Archdeacon,  printer  to  the  Uni- 
versity of  Cambridge,  of  the  fourth  part,^ 
to  the  use  of  the  eldest  or  only  son  of  the 
body  of  the  said  J.  Purchas  on  the  body  of 
the  said  S.  F.  Barwick,  and  to  the  heirs  of 
such  eldest  or  only  son  for  ever ;  and  in 
case  tliere  should  be  no  such  eldest  or  only 
son,  then  to  the  use  of  the  eldest  or  only 
daughter  of  the  said  J.  Purchas  and  of  said 
Sarah,  and  to  the  heirs  of  soch  eldest  or 
only  daughter  for  ever ;  and  in  default  of 
issue  of  such  marriage,  to  the  use  and  be- 
hoof of  the  right  heirs  of  the  said  J.  Pur- 
chas for  ever,  according  to  the  custom  of 
the  said  manor. 

Afterwards,  on  the  dOth  of  May  1 796,  at 
a  general  court  baron  of  S.  Smith,  L.L.D., 
the  lord  of  the  said  manor,  holden  before  the 
deputy  steward  of  the  manor,  the  homage 
of  that  court  presetted  the  said  surrender ; 
and  at  that  court  the  said  J.  Purchas  prayed 
to  be  admitted  tenant  to  the  said  surrendered 
premises,  according  to  the  form  and  effect 
of  the  said  surrender,  to  whom  the  said  S. 
Smith,  the  then  lord  of  the  manor,  by  the 
said  deputy  steward,  granted  seisin  thereof 
by  the  rod,  to  hold  the  same  unto  the  said 
J.  Purchas  and  his  assigns  for  and  during 
the  term  of  his  natural  life  of  the  lord  <^ 
the  said  manor,  and  at  his  will,  according 
to  the  custom  of  the  said  manor ;  and  he 
the  said  J.  Purchas  was  thereupon  admit- 
ted tenant  of  the  said  surrendered  premises, 
with  the  appurtenances,  for  the  term  of  his 
natural  life ;  and  he  paid  a  fine  of  1«.  on 
such  admission. 

The  marriage  between  the  said  J.  Pur- 
chas and  Sarah  F.  Barwick  took  place  on 
or  about  the  24th  of  January  1790.  The 
only  issue  of  the  said  marriage  was  Frances 
Anne  Purchas,  who  is  now  living,  and  was 
of  full  age  at  the  death  of  the  said  J. 
Purchas.    The  said  S,  Purchas  (formerly 


Barwick)  died  in  the  lifetime  of  the  said  J. 
Purchas  in  181 1.  The  said  J.  Purchas  died 
on  or  about  the  16th  of  November  ISS$. 

On  the  1 0th  of  January  1 834,  at  a  general 
court  baron  of  the  Rev.  S.  Smith,  L.L.D., 
lord  of  the  said  manor,  holden  for  the  said 
manor  before  the  steward  thereof*  the  first 
proclamation  was  duly  made  for  the  heir 
or  heirs  at  law,  or  other  person  or  persons 
entitled  to  the  premises,  whereof  the  said 
J.  Purchas  had  then  lately  died  seised 
within  the  said  manor,  to  come  into  court, 
and  take  admission  to  the  same,  or  thatother- 
wise  the  same  would  be  seised  into  the  hands 
of  the  lord  of  the  said  manor  for  want  of  a 
tenant. 

[There  was  then  a  statement  of  the 
second  and  third  proclamations  on  the  5th 
of  March  and  9th  of  May  of  the  same  year.1 

On  the  1 7  th  of  May  1 7;i4,  the  then  steward 
of  the  said  manor  duly  issued  a  warrant  ac- 
cording to  the  custom  of  the  said  manor  undef 
his  hand  and  seal,  directed  to  the  said  defen- 
dant Francis  Eburn,  the  bailiff  of  the  court 
of  the  manor,  reciting,  that  proclamations 
had  been  duly  made  at  several  courts  ba- 
ron on  the  10th  of  January  1834,  6th  of 
March,  and  9th  of  May  of  the  same  year, 
for  any  person  or  persons  claiming  tide  to 
the  customary  or  copyhold  lands  and  here«> 
ditaments  lying  within,  and  holdea  of  the 
same  manor,  of  which  J.  Purchas,  Esq. 
lately  died  seised,  to  come  into  court,  and 
be  admitted  thereto ;  and  forasmuch  as 
no  one  came  to  take  up  and  be  admitted 
to  the  said  lands  and  hereditaments,  it  was 
thereby  commanded  and  ordered,  that  the 
said  F.  Eburn  do  seize,  and  he  was  thereby 
authorized  to  seize  into  the  hands  of  the 
lord  of  the  said  manor  all  the  said  customary 
and  copyhold  lands  and  hereditaments,  of 
which  the  said  J.  Purchas  died  seised,  in 
the  meantime,  and  until  some  person  or 
persona  should  appear  and  noake  good  his 
or  their  claim  to  be  admitted  thereto. 
The  defendant,  under  that  warrant,  en- 
tered upon  the  closes  in  question,  then  in 
the  occupation  of  the  said  plaintiff,  as  tenant 
to  the  said  Anne  Purchas.  The  said  F.  A. 
Purchas  is,  or  claims  to  be,  now  seised  o£ 
the  said  premises  in  question,  at  the  will  of 
the  said  lord  of  the  manor,  according  to  the 
custom  under  the  surrender  of  the  23rd  of 
January  1790,  and  the  admittance  of  the 
30th  of  May  1796. 
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question  for  die  comideration  of  the 
was,  whether  the  said  F.  Anne  Pur* 
rho  claimed  as  tenant  in  remainder, 
that  surrender  and  admittance,  was 
to  come  in  to  be  admitted  at  the 
court. 

H.  Watsoriy  for  the  plaintiff.— The 
1  this  case  was  not  entitled  to  seize 
u€j  as  the  tenant  in  remainder  was 
und  to  come  in  and  be  admitted.  The 
1  rule  of  law  laid  down  in  Barnes  v. 
[  1 )  is,  that  **  the  admittance  for  a  copy- 
for  life,  is  so  of  him  in  the  remain- 
ind  no  fine  due  by  the  remainder 
ans  special  custom  ;*'  and  a  similar 
tion  of  the  law  is  given  in  Gyppen 
'»^y  (2),  by  Popham  and  Fenner,  Js, 
Doe  V.  Jenn€y{4)  is  no  authority  for 
Pendant,  as  the  decision  there,  that 
mainder-man  must  come  in  and  be 
ed,  and  pay  a  fine,  was  founded  on 
Hrial  custom  of  the  manor,  and  no 
as  there  paid  by  the  holder  in 
i  his  surrender  to  die  use  of  himself 
e,  and  his  admittance  accordingly, 
-guraent  that  the  remainder-man  is 
to  be  admitted  and  pay  a  fine,  be- 
the  fine  paid  by  the  tenant  for  life 
lerely  nominal,  is  not  supported  by 
ithority.  It  is  true,  diat  the  lord 
have  apportioned  the  fine,  and  have 
id  so  much  to  be  paid  by  each,  but 
pportionmeat  ought  to  have  been 
It  the  time  of  the  admittance.  The 
t  as  to  the  degree  of  evidence  neces'- 
\  establish  a  custom  for  the  payment 
U  fine  by  remainder-man  upon  his 
ion,  was  discussed  in  The  Dean  and 
tr  if  Ely  v.  Caldecat  (5) ;  and  i» 
01V  V.  Graves  (6)  it  was  said  by 
C.  J.,  **  It  shall  not  prejudice  the 
9r  if  a  fine  be  assessed  for  the  whole 
there  is  an  end  of  the  business ;  but 
le  be  assessed  only  for  a  particular 
the  lord  ought  to  have  another.*' 
pposing  the  lord  had  a  claim  against 
imatnder-man,    for  a    part    of  the 

;  LeT.  308. 

^ro.  £112.  604. 

tame   case,    Moo.    465,    namiue  Tiping  «. 

^.    A»  reported  in  Cro.  Etiz.  the  case  is  said 

Ijournetl ;  but  in  Moor  it  ia  aaid  tt>  be  ad* 

'  Ewt,  bft, 

1  Bing.  439  ;  «.  c.  9  Law  J.  Rep.  C.P.  171. 
I  Mod.  10^  ;  1:^0;  s.  c.  1  Veiit.t60,  nomint 
i  V.  Graves. 


fine  apportioned,  his  remedy  should  be, 
according  to  the  dictmn  of  the  Ix)rd  Chan- 
cellor in  Lord  Kensington  v.  Munsell{7\  by 
action,  not  by  seizure  quousque^  for  the  pur- 
pose of  compelling  him  to  come  in  and  pay. 
Kelly y  contra,  contended,  that  the  doc- 
trine advanced  for  the  defendant  would 
enable  a  tenant  in  fee  to  deprive  the  lord 
of  all  fines,  by  surrendermg  to  himself  for 
life,  with  remainder  to  another.  It  is  not 
denied  that  the  admission  of  the  tenant  for 
life  is  an  admission  of  the  remainder-man, 
but  that  *'  shall  not  bar  the  lord  of  his  fine, 
which  he  shall  have  by  the  custom" — 
Brown* s  case(%).  The  distinction  taken 
between  this  and  Doe  v.  Jenney^  that 
BO  fine  was  there  paid,  does  not  exist,  as 
the  small  payment  of  \s.  cannot  have  been 
intended  by  the  lord  to  operate  as  a  fine. 
In  Watkins  on  Copyholds,  292,  it  is  said, 
^  that  where  anew  estate  is  limited,  it  should 
seem  that  a  fine  is  due,"  and  here  a  new 
estate,  vis.  an  estate  for  life,  was  limited 
to  the  tenant  in  fee.  He  also  cited  The 
Earl  of  Bath  v.  Ahney  (9). 

TiNDAL,  C.J. — This  case  comes  before 
the  Court  upon  the  question,  whether  the 
warrant  for  the  seizure  qwrnsque,  of  the 
premises  in  question,  into  the  hands  of  the 
lord  of  the  manor,  for  tlie  purpose  of  com- 
pelling the  tenant  in  remainder  to  come  in 
and  be  admitted,  and  consequently  pay  a 
fine,  is  or  is  not  valid ;  for  unless  we  see 
that  the  lord  has  a  right  to  compel  such 
tenant  to  come  in  and  be  admitted,  this, 
which  is  objected  as  a  bar  to  the  proceed- 
ing of  the  lord  on  this  occasion,  is  binding 
and  conclusive.  For  the  purpose  of  decid- 
ing this  question,  we  must  bear  in  mind 
that  a  remainder-man  is  admitted,  by  the 
admittance  of  the  tenant  for  life,  and  we 
are  to  see  whether,  by  the  custom  of  the 
manor,  a  fine  is  to  be  paid  by  him  in 
remainder,  afler  the  admittance  of  the 
former;  and  if  such  be  the  case,  the  lord 
will  not  be  barred  in  the  proceeding  which 
he  has  adopted,  nor  precluded  from  the 
remedy  which  he  has  pursued.  Now  the 
first  observation  which  may  be  made  to 
this  part  of  the  case  is,  that  there  is  no 
custom  of  the  manor  which  requires  sveh 
fine  to  be  paid  by  the  tenant  in  remainder. 

(7)  IS  Ves.  t53- 

(8)  4  Co.  Rep.  SI. 

(9)  1  Bun.  f06. 
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Thus,  the  present  case  is  reduced  to  a  state 
of  circumstances  similar  to  those  by  which 
the  older  cases  were  surrounded,  in  which 
it  is  distinctly  and  broadly  laid  down,  (and 
the  doctrine  is  further  confirmed  by  subse- 
quent cases,)  that  when  a  fine  is  due  to  the 
lord  by  him  in  remainder,  it  must  be  by 
custom  of  the  manor.  This  was  determined 
in  the  case  of  Doe  v.  Jenney^  which,  in  fact, 
disposes  of  the  present.  The  general 
principle  was  there  admitted,  that  he  in 
remainder  will,  upon  admittance,  be  liable 
to  pay  a  fine  upon  the  finding  of  a  particu- 
lar custom  of  the  manor  to  that  effect ;  and 
that  case  agrees  in  all  points  with  that 
which  is  now  the  subject  of  discussion. 
There  the  party,  who  was  tenant  in  fee 
upon  the  court  roll,  surrendered,  and  in 
pursuance  of  his  marriage  settlement  be- 
came tenant  for  life,  with  several  remain- 
ders over;  and  under  such  circumstances, 
he  was  admitted  to  his  new  and  inferior 
estate.  In  that  case,  no  fine  at  all  was 
paid,  on  the  surrender  of  the  holder  in 
fee,  whereas,  in  the  present,  there  was, 
though  a  small  one ;  and  there  it  was  held, 
that  he  in  remainder  could  not  enter  with- 
out payment  of  a  fine.  It  is  said,  however, 
that  it  is  impossible  to  look  upon  this 
record,  without  seeing  that  the  fine  levied 
upon  the  tenant  for  life  was  nominal,  it 
being  only  \s, ;  but  the  case  of  Doe  v. 
/enfie^  decides  that  the  remainder-man  is 
not  to  pay  a  fine,  unless  where  a  custom 
is  found.  Here  the  custom  is  found 
otherwise,  and  this  case  admits  the  pay- 
ment of  the  fine  by  the  tenant  for  life, 
however  small  it  may  be.  It  is  then  said, 
that  if  this  doctrine  be  acted  upon,  it  will 
be  in  the  power  of  any  tenant  in  fee  to 
cause  the  payment  to  be  evaded,  and  that 
two  successive  tenants  for  life  might  enjoy 
the  premises,  without  the  payment  of  the 
'  fine  :  the  answer  to  this  objection  is,  that 
the  incident,  if  it  should  occur,  has  been 
occasioned  by  the  conduct  of  the  lord  him- 
self, upon  the  admittance  of  the  first  tenant 
for  life.  The  lord  might  have  refused  to 
admit  him  at  all,  as  he  was  already  a  tenant 
upon  the  court  roll ;  and  if  he  did  admit 
him,  he  might  have  imposed  a  fine  upon 
him,  and  upon  the  tenant  in  remainder,  in 
such  manner,  and  in  such  apportionment,  as 
should  be  just  and  reasonable.  Then  the 
remainder-man  could  not  have  refused  to 
pay  the  fine  assessed  upon  him ;  and  if  he 


did,  the  lord  would  have  had  his  remedy 
either  by  action  or  by  seizure  qwnuque. 
According  to  the  decision  in  Doe  v.  Jenney^ 
the  warrant,  issued  for  the  purpose  of  mak- 
ing the  tenant  in  remainder  come  in,  and 
be  admitted  and  pay  the  fine,  is  invalid, 
inasmuch  as  it  is  not  authorized  or  sanc- 
tioned by  the  law  by  which  copyhold  tenure 
is  regulated ;  and  our  judgment  should  be 
for  the  plaintiff. 

Gaselee,  J.  of  the  same  opinion.  The 
rule  is  fully  and  authoritatively  laid  down 
in  Doe  v.  Jenney.  I  cannot  add  anything 
upon  the  subject  to  that  which  has  been 
said  by  my  Lord  Chief  Justice. 

Vaughan,  J. — It  would  be  impossible 
for  us  to  pronounce  judgment  in  favour  of 
the  defendant,  without  acting  in  direct  con- 
tradiction to  the  first  rule  of  copyhold  pro- 
perty. The  remainder-man  cannot  be 
compelled  to  pay  a  fine  without  the  exist- 
ence of  a  special  custom,  which  has  not 
been  found  here.  I  will  not  say  that  the 
lord  of  the  manor  has  overreached  himself 
by  his  conduct  upon  this  occasion ;  but  I 
will  say,  that  he  has  suffered  by  the  negli- 
gence of  his  steward,  inasmuch  as  the  party 
here  is  not  bound  to  come  in  and  be  ad- 
mitted. 

BosANQUET,  J. — ^The  question  here  is, 
if,  upon  the  death  of  tenant  for  life,  the  re- 
mainder-man is  not  bound  to  be  admitted 
for  the  purpose  of  paying  a  fine  to  the 
lord,  for  it  is  with  that  object  his  admittance 
is  required.  It  is  agreed,  that  the  admit* 
tance  of  tenant  for  life  is  the  admittance  of 
him  in  remainder ;  and  the  case  in  5  East 
leads  to  the  conclusion  that  such  would  be 
the  result,  if  no  fine  were  paid  at  all,  inas- 
much as  that  case  decided,  that  no  fine  was 
to  be  paid  by  him  in  remainder,  except  a 
special  custom  to  such  effect  was  found;  aiMl 
here  there  is  none  such.  Here  a  fine  was 
paid  by  the  tenant  for  life, — a  small  one  no 
doubt,  but  still  it  was  a  fine,  and  entered 
as  such  upon  the  roll.  We  do  not  know 
what  ground  the  lord  might  have  had  for 
remittmg  his  fine,  or  reducing  it  so  low, 
but  still  it  was  a  fine,  and  was  paid;  conse- 
quently  the  lord  is  not  entitled  to  call  upon 
the  tenant  in  remainder  to  come  in  and  be 
admitted.  Our  judgment  should  be  for 
the  plaintiff. 

Judgment  accordingly. 
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YATES  V.  CHAPMAN. 


J6.      \ 

u./ 

nmoM — Irregularity — Bail  Bond, 

:>arty,  who  states  one  irregularity  in  a 
ms  to  set  aside  proceedings,  cannot^  on 
taring,  rely  upon  and  obtain  an  order 
other, 

u,  where  the  defendant  took  out  a 
ms  to  set  aside  **  the  bail- bond  for  irre^ 
ty,**  and  at  the  hearing  obtained  a 
«  order  to  deliver  up  tlie  bail-bond  to 
icelled,  on  the  ground  of  a  defect  in 
dorsement  on  the  copy  of  the  writ,  de- 
I  to  him  at  the  time  of  the  arrest, 
mrt  set  aside  the  Judge's  order. 

his  case  a  summons  had  been  taken 
I  the  10th  of  September,  for  setting 
the  bail-bond  for  irregularity,  but  on 
ance  before  a  Judge  at  chambers  on 
{nd,  no  objection  was  taken  to  the 
and,  which  was  perfectly  regular, 
bjection  then  relied  upon  was,  that 
py  of  the  writ  delivered  to  the  de- 
it  at  the  time  of  his  arrest,  was  not 
'ly  indorsed,  a  blank  being  lefl  for 
tount  of  the  sum  for  which  the  arrest 
lade ;   and  for  this  defect  the  learned 

made  an  order  that  the  bail-bond 
[  be  delivered  up  to  be  cancelled. 
hbold  had  obtained  a  rule  for  setting 
rder  aside,  upon  citing  Hasher  v. 
tne(l}and  Smith  v.  Clark  {2),  as  au- 
es  that  a  party  could  not  apply  to 
de  proceedings  for  one  irregularity, 
ben  sustain  the  application  upon 
r. 

I  shewed  cause,  and  contended,  that 
dorsement  on  the  writ  must  be  as- 

to  have  the  same  defect  as  that  on 

»py  ;  and  if  so,  the  writ  was  void, 

e  bail-bond  taken  under  it  was  irre- 

The   case   resembled   that  of  an 

lar  affidavit  of  debt,  which  rendered 

subsequent  proceedings  irregular. 
hbold,    contra,   relied   on  the  cases 

cited,  which  shewed  that  a  party 
:  given  his  opponent  notice  of  an 
on  in  the  anterior  proceedings  was 

liberty  to  recede  from  such  objec- 

Ct,  &  Mee.  408 ;  t.  c.  2  Law  J.  Rep.  (n.s.) 
66. 
I  Dowl.P.C.218;  a.o.3Law  J.  Rep.(N.s.) 
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tion,  and  meet  him  upon  a  ground  not 
intimated.  He  also  denied  that  a  defec- 
tive indorsement  made  the  writ  void,  for 
which  he  referred  to  rule  10,  Michaelmas 
term,  3  Will.  4  (3). 

TiNDAL,  C.J. — When  this  order  for  de- 
livering up  the  bail-bond  was  obtained, 
there  did  not  appear  to  be  any  irregularity 
in  the  bail-bond,  but  the  defect  in  the  pro- 
ceedings complained  of  was,  that  there  was 
not  a  proper  indorsement  on  the  writ,  or 
on  the  copy  of  the  writ  served  on  the  de- 
fendant. This  defect,  however,  did  not, 
according  to  the  10th  rule  of  Michaelmas 
term,  S  Will.  4,  make  the  writ  void,  but  it 
might  have  been  set  aside  for  irregularity, 
upon  application  to  the  Court  out  of  which 
it  had  issued,  or  to  any  Judge.  Undoubt- 
edly, the  correct  mode  of  proceeding  for 
the  defendant  would  have  been  to  obtain 
an  order  for  setting  aside  the  copy  and  the 
subsequent  proceedings ;  and  if  that  had 
been  the  foundation  of  his  applying  for  the 
order,  there  would,  I  think,  be  no  ground 
for  the  present  objection  ;  but  as  he  has 
not  adopted  such  course,  I  do  not  see  why 
we  should  assist  him  ;  we  should  not,  I 
think,  interfere  in  a  matter  of  this  sort, 
where  the  party  himself  has  not  thought 
proper  to  make  the  statement  with  that 
accuracy  and  correctness  which  he  ought, 
and  which  the  plaintiff  had  a  right  to  ex- 
pect at  his  hands.  In  my  opinion,  the 
rule  for  setting  aside  the  Judge's  order 
should  be  made  absolute,  the  defendant 
being  allowed  a  week  to  put  in  bail. 

Gaselee,  J.— 1  agree.  The  party  should 
either  put  the  irregularity  of  which  he 
complains,  on  the  face  of  the  summons,  or 
in  an  affidavit,  after  taking  out  the  sum- 
mons. Conduct  of  this  description  would, 
if  encouraged,  be  productive  of  much 
delay.  It  would  give  the  other  party  an 
opportunity  of  making  an  application  to  ad- 
journ the  summons,  and  the  consequence 
would  be  additional  expense  and  loss  of 
time. 

(3)  Which  declares.  "  that  if  the  nlaintiff,  or  his 
attorney,  shall  omit  to  inaert  io  or  indorse  upon  any 
writ  or  copy  thereof,  any  of  the  matters  required  by 
the  said  act,  3  Will.  4.  c.  39.  s.  12,  and  sch.  App., 
to  be  by  him  inserted  therein  or  indorsed  thereon, 
such  writ  or  copy  thereof  shall  not  be  on  that  ac- 
count held  Toid,  but  it  may  be  set  aside  as  irregular 
upon  application,*'  &c. 
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Vauohan,  J. — ^The  proper  course  would 
have  been,  to  apply  for  an  order  to  set 
aside  the  writ,  and  all  the  subsequent  pro- 
ceedings, which  would  include  the  bail- 
bond  and  the  assignment  of  it,  the  writ 
itself  being,  by  the  rule  referred  to,  though 
irregular,  not  void. 

BosANQUET,  J. — I  will  merely  observe, 
that  my  only  doubt  arose,  from  a  considera- 
tion of  the  service  of  the  copy  of  the  writ 
and  the  subsequent  proceedings,  whether 
the  bail-bond,  in  such  case,  may  not  be  set 
aside  for  irregularity.  An  analogy  has 
been  attempted  to  be  established,  founded 
upon  the  affidavit  of  debt,  for  holding  to 
bail ;  but  no  analogy  exists.  There  is  a 
marked  and  essential  difference ;  if  the 
affidavit  to  hold  to  bail  be  irregular,  if  it 
be  not  within  the  statute,  it  is  utterly  void ; 
it  is  as  if  none  were  made  at  all,  and  the 
arrest  under  it  would  not  be  warranted  or 
authorized.  But  by  the  10th  rule  of  Mi- 
chaelmas term,  S  Will.  4,  the  writ  is  not 
actually  void,  but  it  may  be  set  aside  for 
irregularity. 

Rule  absolute ;  the  defendants  al- 
lowed a  fveek*s  time  to  put  in 
bail. 


} 


LAMB  O.  PAB80NS. 


18S6. 

Nov.  14, 

Time  to  plead,  Computation  of. 

The  additional  time  indorsed  by  consent 
on  a  summons  after  a  rule  to  plead,  is  to  be 
computed  ft-om  the  date  of  the  Judge* s  order, 
ana  not  from  the  expiration  of  the  time  al- 
lowed  by  the  rule  to  plead. 

The  declaration  in  this  case  was  delivered 
on  the  28th  of  October,  with  a  rule  to  plead 
in  four  days.  On  the  29th,  the  defendant 
took  out  a  summons  for  time  to  plead,  on 
which  an  indorsement  for  four  days  was 
that  day  made  by  consent.  The  order 
thereupon,  dated  the  29th,  was  drawn  up 
and  served  on  the  plaintiff's  attorney  on 
the  31st;  and,  on  the  3rd  ofNovenober, 
the  defendant's  attorney  offered  to  deliver 
a  plea,  which  the  plaintiff's  attorney  refused 
to  accept,  as  he  had  that  day  signed  judg- 
ment. 

H.  Roberts  had  obtained  a  rule  for  set- 
ting aside  this  judgment,  on  the  ground 


that  it  had  been  signed  prematurely ;  as  he 
contended,  that  the  additional  days  were  to 
be  computed  from  the  expiration  of  the  6rst 
four  days,  and  not  from  the  date  of  the 
Judge's  order.  He  cited  A  spinal  v.  Snuth  ( 1 ), 
the  marginal  note  of  which  was — "  Where 
notice  to  plead  is  given,  and,  before  the 
expiration  of  the  time  named  in  the  notice, 
a  Judge's  order  for  further  time  to  plead  is 
obtained,  such  time  is  to  be  reckoned  from 
the  expiration  of  the  time  named  in  the 
notice  to  plead,  and  not  from  the  date  of 
the  Judge's  order." 

/•  Jervis,  in  shewing  cause,  denied  the 
accuracy  of  the  marginal  note  mAspinalv. 
Smith,  and  referred  to  the  report  of  the 
same  case  in  2  B,  Moo.  655.  He  also  cited 
Simpson  v.  Cooper  {2),  where  it  it  was  held, 
that  the  additional  time  was  to  be  computed 
firom  the  date  of  the  order  (3). 

TiNDAL,  C.  J. — The  order  gave  the  de- 
fendant two  days  additional  time.  The 
absence  of  the  y^ord  further,  which  is  gene- 
rally found  in  motions  of  this  description, 
leads  to  the  conclusion  as  to  what  meaning 
should  be  put  upon  the  additional  time 
and  how  it  should  be  computed.  Let  the 
rule  for  setting  aside  the  judgment  for  irre- 
gularity be  discharged ;  but  let  the  rule  be 
made  absolute  for  setting  it  aside  on  the 
payment  of  costs,  and  on  the  usual  terms. 


Rule  accordingly. 


} 


BROOKS  V.  FARLAR. 


1836. 

Nov.  15. 

BiU  of  Particulars — Bill  of  Exchange. 

Where  a  declaration  amended  upon  demur- 
rer  is  reduced  to  a  single  count  upon  a  bill 
of  exchange,  the  defendant  is  not  entitled  to 
a  bill  of  particulars,  though  the  bill  tleUvered 
with  the  declaration  before  amendment,  and 
which  still  remains  unaltered,  alleges,  that 
the  sum  sought  to  be  recovered  (and  which 
is  specified,)  is  only  part  of  the  considera^ 
tion  given  for  the  bill  of  exchange. 

(1)  8TauDt.59f. 

(«)  t  Scott,  340. 

(9)  There  was  also  an  affldarit,  audng,  that  the 
uoderataodiag  between  the  partiea  was.  that  the  time 
was  to  be  computed  in  the  manner  contended  for  on 
the  part  of  the  plaintiff. 
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declaration  in  this  case  originally 
ed  a  count  by  the  plaintiflf,  as  indor- 
i  bill  of  exchange,  for  200/.  against 
mdant,  as  drawer,  and  a  count  on  an 
:  stated.  The  defendant  demurred 
y  to  the  count  on  the  bill,  and  the 
r  amended  and  paid  the  costs  (1), 
g  in  the  declaration  the  count  on 
of  exchange  only, 
bill  of -particulars,  delivered  with 
laration,  as  it  originally  stood,  and 
emained  unaltered  when  the  decla- 
ras  amended,  was  as  follows  : 
is  action  is  brought  to  recover  the 
94/.  9s.  4(1.,  part  of  the  considera- 
the  bill  of  exchange  mentioned  in 
laration,  together  with  the  sum  of 
the  expense  of  noting  the  said 
[  interest  on  the  above-mentioned 
HL  9s,  4d.  from  the  time  the  said 
ime  due  until  the  payment  thereof; 
the  recovery,  the  plaintiff  will  re- 
either  count,"  &c. 

time  for  pleading  to  the  amended 
ion  expired  upon  the  7th  of  No- 
;  previous  to  which,  the  plaintiff's 
attended  a  summons,  before  Park, 
n  out  by  the  other  party,  for  the 
of  getting  a  detailed  account  of 
iculars  of  the  plaintiff's  demand  of 
k/.,  which  summons  was  dismissed, 
order  thereon  was  refused  to  be 
The  defendant  then  obtained 
ime  to  plead  upon  terms ;  and  be- 
ii  time  expired, 

cu,  Serj.  obtained  a  rule  for  the 
tailed  account,  which  had  been  re- 
y  Park,  J.  He  reilned  to  the 
of  Trin.  term,  1  Will.  4. 
m,  Serj.  shewed  cause,  and  con- 
that  there  was  nothing  in  the  case 
endered  it  incumbent  upon  the 
to  furnish  the  defendant  with  any 
:urate  information  than  that  already 
There  was  nothing  in  the  declara- 
ch  could  mislead  or  embarrass  the 
It.  It  consisted  merely  of  a  count 
Jt  forth  a  claim  upon  a  bill  of  ex- 

»  ^und  of  demarrer  wm  th«  allegation 
ntiff,  (in  reference  to  the  non-payment  of 
«n  due,) "  which  period  has  now  elapsed," 
it  was  contended,  for  the  defendant,  re- 
be  date  of  the  declaration,  not  to  the  time 
Mt  the  writ,  and,  consequently,  that  the 
>t  due  when  the  action  was  commenced.^ 


change ;  and  upon  such  occasions  it  was 
not  usual  to  grant  an  application  similar 
to  the  present  (2).  He  cited  and  relied 
on  Snelling  v.  Chennels  (S),  and  Amos  v. 
Cooper  (4),  where  Abbott,  C.  J.  said : — 
"  You  must  give  a  bill  of  particulars  of 
goods  sold ;  but  you  need  never  give  a 
particular  of  bills  of  exchange,  when  they 
appear  in  the  declaration."  The  whole  pro- 
ceeding was  evidently  to  gain  time, 

Bompas,  Serj.,  in  support  of  the  rule, 
urged,  that  the  present  was  not  a  case  in 
which  the  defendant  should  be  precluded 
from  obtaining  that  which  he  sought :  the 
application  was  founded  upon  necessity 
and  justice.  It  was  not  suggested,  by  any 
sinister  motive,  or  wish  to  dehy.  The  count 
in  the  declaration  could  not  be  said  to  be 
founded  exclusively  upon  a  bill  of  ex- 
change. There  were  various  transactions 
between  the  parties ;  and  in  the  bill  of  par- 
ticulars originally  given,  and  not  altered, 
the  sum  sought  to  be  recovered  was  said 
to  be  part  of  the  consideration  for  the  bill 
mentioned  in  the  count.  There  was  not, 
therefore,  that  certainty  and  absence  of 
doubt  which  distinguished  other  cases,  in 
which  the  amount  of  a  bill  of  exchange  was 
the  subject  of  litigation. 

TiKDAL,  C.J. — Upon  this  question  there 
is,  as  it  appears  to  me,  nothing  in  the  state 
of  the  record,  which  should  induce  us  to 
disturb  the  ordinary  rule  as  to  the  granting 
of  bills  of  particulars.  The  fear  ana  danger 
of  the  party  here  were,  that,  if  he  gave  a 
general  bill  of  particulars,  stating  in  fact 
that  he  was  going  for  the  sum  of  94/.  9s. 
4(1.,  the  defendant  would  turn  round  upon 
him.  It  appeared  to  my  Brother  Park,  before 
whom  the  matter  came,  that,  under  all  the 
circumstances,  the  order  required  should 
be  refused,  as  here  there  was  no  count  at 
all,  upon  which  the  order  could  be  founded, 
or  to  which  it  could  be  referred.  There 
was  here  merely  a  count  upon  a  bill  of 
exchange  ;  and  in  such  case  a  bill  of  par- 
es) He  also  ohjected  to  the  affidarit^made  hy  the 
defendant,  that  it  did  not  contain  his  addition  ;  and 
he  supported  his  objection  by  reference  to  the  5tb  rule 
of  Hil.  term,  2  Will.  4,  Role  1,  K.B.  15  Car.  S  ; 
Lawson  v.  Case,  1  Cr.  &  M.  481 ;  s.  c.  S  Law  J.  Rep. 
(N.s.)  Exch.  <16;  Anonymous,  6  Taunt.  73;  but 
upon  this  point  the  Court  g^ve  no  opinion. 

(3)  5  Dowl.  P.C.  80. 

(4)  i  Car.  &  Pay.  $67. 
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ticulars  is  not  ordered  to  be  given,  unless 
a  strong  case  indeed  is  made  out,  and  it 
is  shewn  satisfactorily  and  clearly,  that  the 
party  cannot  go  on  without  it.  But  this  is 
not  the  fact  here.  Then  it  appears  from 
the  affidavits,  that  both  parties  have  come 
into  court  with  the  perfect  knowledge  of 
each  other's  case.  The  defendant,  in  his 
computation  of  the  various  items,  goes,  with 
the  exception  of  a  sum  less  than  2/.,  to  the 
limit  and  extent  of  the  plaintiff's  demand  ; 
and  I  would  not,  upon  account  of  such  slight 
difference,  disturb  the  order  of  the  learned 
Judge,  who,  in  my  opinion,  was  quite  right 
in  the  course  which  he  adopted.  The  rule 
should,  I  think,  be  discharged,  with  costs. 

Gaselee,  J. — I  agree.  There  is  no  bill  of 
particulars  granted  when  a  bill  of  exchange 
is  the  subject  of  litigation.  The  party  might, 
with  as  much  propriety,  ask  for  a  bill  of 
particulars,  if  an  action  were  brought  against 
him  upon  a  common  money  bond. 

Vauouan,  J.  was  of  the  same  opinion. 
Rule  discharged,  with  costs. 


183§.     \  In  the  matter  of  the  acknow- 
Nov.  15.  )      ledgment  of  ATHJX  scHOLYiELD, 

Deed  —  Acknowledgment  by  Married 
Woman, 

The  rules  of  Hilary  term,  4  Will,  4.  do 
not  prevent  an  interested  commissioner  from 
making  the  affidavit  or  affirmation  of  verifi' 
cation  of  acknowledgment,  directed  by  sec^ 
tion  S5ofSJ^4  Will.  4.  c.  74,  and  of  the 
other  circumstances  required  by  those  rules 
to  be  stated  in  such  affidavit  or  affirmation. 

An  acknowledgment  of  a  deed  by  Ann 
Scholfield,  a  married  woman,  having  been 
taken  before  John  H.  Shaw  and  Richard 
E.  Payne,  two  commissioners  appointed 
for  the  West  Riding  of  York,  pursuant  to 
the  act,  3  &  4  Will.  4.  c.  74,  one  of  the 
commissioners,  Mr.  Payne,  who  was  a 
Quaker,  made  an  affirmation,  verifying  the 
same  as  required  by  the  85th  section  of 
the  statute.  The  clerk  of  enrolments 
having  refused  to  file  the  certificate  and 
affirmation  of  record,  on  the  objection,  that 
Mr.  Payne  was  concerned  and  interested 
as  an  attorney  in  the  proceedings,  which 
the  officer  considered  was  prohibited  by 


the  rule  of  Hilary  term,  4  Will.  4—8  Law 
J.  Rep.  (n.s.)  C.P.  1. 

Wilde,  Serj.  now  applied  for  a  rule,  call- 
ing upon  that  officer  to  file  the  certificate 
and  affirmation  of  verification  of  record, 
submitting  that  the  rules  did  not  contain 
the  supposed  prohibition  ;  but,  on  the  con- 
trary, clearly  contemplated  such  a  case  as 
the  present,  by  declaring,  that  the  affidavit 
might  be  made,  when  found*  convenient,  by 
one  of  the  commissioners.  He  also  sug- 
gested, that  the  facts  required  to  be  de- 
posed to  in  the  affidavit  or  affirmation,  were 
such  as  would  be  peculiarly  within  the 
knowledge  of  an  attorney  concerned  in  the 
proceedings,  and  consequently  that  he  was 
the  fittest  person  to  make  an  affirmation  or 
affidavit. 

TiNDAL,  C.  J. — I  see  no  reason  for  the 
objection  started  by  the  officer  upon  this 
occasion;  and  I  am  of  opinion,  that  the  rule 
for  his  enrolling  the  certificate  of  the  com- 
missioners of  the  acknowledgment  of  the 
married  woman,  and  the  affirmation  of  ve- 
rification, and  of  the   additional   matters 
required  by  the  rules  of  court,  should  be 
made  absolute.  I  have  little  doubt  but  that 
the  primary  intention  of  the  Court  upon 
this   subject  was,   that  when    a  married 
woman  should  make  an  acknowledgment  of 
any  deed  under  or  by  virtue  of  tbe  statute, 
she  should  do  so  under  the  treble  sanction 
of  the  two  commissioners  and  a  practising 
attorney.     This,  I  repeat  it,  was  the  pri- 
mary object.     When  the  rule  was  framed, 
the  Court  had  some  discussion  upon  the 
subject  with  some  of  the  most  eminent  so- 
licitors in  London,  who  raised  an  objection 
to  the  rule,  and  complained  that  although 
they  were  placed  by  the  statute  in  a  situa- 
tion bearing  some  analogy  to  a  judicial  one, 
they  were  obliged  to  make  affidavits,  and 
they  required  that  full  effect    should  be 
given  to  their  certificates  without  the  sanc- 
tion of  an  oath.     The  Court  yielded  to  the 
objection,  and  were  satisfied  with  the  affi- 
davits of  others.     This  was  found  in  the 
result  to  be  attended  with  inconvenience ; 
and,  consequently,  the  commissioner  who 
was  called  the  disinterested  one,  was  first 
allowed  to  make  the  affidavit  of  verifica- 
tion (1).   Under  all  circumstances,  this  va- 

(t)  The  rule  by  which  the  making  of  the  aflfida- 
vit  wat  confined  to  the  Hiiintcrested  commistioiktT, 
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riance  from  the  rule  was  allowed  as  most 
convenient ;  and  it  was  upon  such  prin- 
ciple, that  of  convenience,  the  commis- 
sioner was  allowed  to  make  an  affidavit. 

G/kSELBE,  J. — I,  too,  think  that  this  rule 
should  be  made  absolute.  This  discussion 
has  brought  back  to  my  mind  that  which 
occurred  at  the  time  when  the  rule  was 
made.  In  fact,  it  was  I  myself  who  framed 
the  rule,  and  then  submitted  it  to  my  Bro- 
thers for  their  approbation.  The  rule 
owed  its  existence  to  this :  married  women 
were  sent  from  the  country  by  attomies 
to  their  agents  in  town,  and  the  latter  were 
called  pn  to  swear  to  the  identity  of  those 
whom  they  had  never  seen  before,  and  of 
whom  they  knew  nothing,  except  that  they 
were  recommended  to  them  by  their  clients ; 
and  it  oflen  happened  that  the  party  who 
brought  them  before  a  Judge,  was  unwil- 
ling to  swear  to  that  of  which  he  had  not 
certain  and  personal  knowledge. 

BosANQUET,  J. — I  also  agree,  that  this 
rule  should  be  made  absolute.  The  rule 
was  made,  6rst,  as  stated,  by  my  Lord  and 
my  Brother  Gaselee.  The  commissioners 
were  not  called  upon  to  make  their  affidavits, 
and  the  inconvenience  above  referred  to 
appeared  to  follow  from  it,  upon  the  arrival 
of  married  women  from  the  country.  This 
was  the  reason  for  the  rule,  and  no  other 
interpretation  can  be  put  upon  it. 

Rule  absolute,  for  the  officer  to 
enrol  the  certificate  of  the  com^ 
missioners  of  the  acknowledg- 
ment  of  the  married  woman,  and 
the  affirmation  of  Mr.  Payne, 
verifying  the  same. 


MUNK  V.  SHENSTONE. 


1836.     ") 
Nov.  19.  3 

Rule  to  plead — Judgment  for  want  of 
Plea. 

Where  the  defendant  puts  one  plea  upon 
the  record,  which  always  remains  there,  and 
upon  have  to  amend,  on  payment  of  costs, 

was  that  of  Rlichaelmas  term,  4  Will.  4,  Jerris's 
New  Rales,  p.  19,  2^,  and  was  revoked  by  the  rule 
of  Hilary  term,  4  Will.  4.  ibid.  p.  S4,  a,  «4,  c, 
where  the  power  of  taking  the  aflSdavit  is  not  re- 
stricted to  the  disinterested  commissioner;  the 
worda  are,  "Such  affidavit  may  be  made,  where  it  is 
foaod  eonvenient,  by  one  of  toe  commissioners."— 
See  3  Law  J.  Rep.  (n.8.)  C.P.  Reg.  Gen,  1. 


adds  another,  a  rule  to  plead  several  pleas 
is  not  necessary,  under  the  34^A  rule  ofHil, 
term,  2  Will,  4 ;  and  judgment  signed  for 
want  of  such  rule  will  be  set  aside. 

This  was  an  action  of  assumpsit  for  money 
had  and  received,  to  which  tjie  defendant 
first  pleaded  the  general  issue,  but  after- 
wards obtained  an  order  to  amend  by  add- 
ing a  plea  of  the  Statute  of  Limitations. 
Both  pleas  were  delivered  to  the  defendant's 
attorney,  and  received  by  him  without  ob- 
jection ;  but  he  afterwards  treated  the  pleas 
as  a  nullity,  and  signed  judgment,  on  the 
ground  that  the  defendant  had  obtained 
no  rule  to  plead  two  pleas. 

Wilde,  Serj,  having  obtained  a  rule  to 
set  aside  the  judgment  for  irregularity, 

Adams,  Serj,  shewed  cause,  contending, 
that  the  judgment  was  regular,  as  the  case 
was  within  the  rule  Si,  of  Hilary  term, 
2  Will.  4.  (1). 

Wilde,  Serj.,  in  support  of  the  rule, 
maintained,  that  the  rule  referred  to  did 
not  apply  to  or  comprehend  a  case  like  the 
present,  where  several  pleas  did  not  appear 
originally  upon  the  record,  where  one  was 
merely  added  upon  leave  given  to  amend, 
and  where  the  plaintiff  received  the  costs 
of  the  amendment,  and  the  pleas  in  the 
amended  state,  without  objection.  Besides, 
the  plea  of  the  general  issue,  originally 
given,  always  remained  on  the  record  ;  and 
how,  in  such  case,  could  the  plaintiff  think 
of  signing  judgment  as  for  want  of  a  plea? 

TiNDAL,  C.J. — This  case  is  not,  I  think, 
within  the  34th  rule  of  Hil.  term,  2  Will.  4, 
which  refers  to  matter  put  originally  upon 
the  record,  and  not  to  cases  like  this, 
where  a  plea  is,  by  leave,  added  to  one 
which  always  remains  upon  the  record. 
This  latter  incident  of  a  plea  being  always 
on  the  record,  does,  in  my  opinion,  con- 
stitute an  essential  difference  between  this 
and  the  cases  to  which  the  rule  of  court 
was  intended  to  apply ;  and  the  rule  for 
setting  aside  the  judgment  should  be  made 
absolute,  without  costs. 

The  other  Judges  concurring — 

Rule  absolute  accordingly. 


(1)  The  words  of  which  are — **  If  a  party  plead 
several  pleas,  avowries,  or  cognisances  without  a 
rale  for  that  purpose,  the  opposite  party  shall  be  at 
liberty  to  sign  judgment.*' 
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1836 
Nov.  22 

Lien — Fees  of  Commissioner  under  3^4 
Will.' 4.  c.  74. 

The  commissioners  under  the3^4f  fVilL  4. 
c.  74.  have  a  lien  for  their  fees  upon  the 
deeds  which  come  into  their  possession  in  the 
performance  of  their  duty.  But  one  commis^ 
sumer^  having  been  paid  his  ownfees,  cannot 
retain  deeds  for  the  fees  of  another ,  unless 
authorized  by  that  other  to  do  so. 

This  was  a  rule  calling  upon  Mr.  Roberts, 
a  commissioner  under  the  Act  for  the  Abo-> 
lition  of  Fines  and  Recoveries(d&  4  Will.  4. 
c.  74.),  to  shew  cause  why  he  should  not 
deliver  up  certain  deeds  in  his  possession, 
and  on  which  he  claimed  a  lien.  Mr.  Ro- 
berts and  Mr.  Collis,  another  commissioner, 
had  signed  two  certificates  of  acknowledg- 
ment under  the  85  th  section  of  the  act,  and 
the  deeds  having  been  placed  in  Mr.  Ro- 
berts's hands  for  inspection,  he  at  first  re- 
fused to  return  them  until  his  own  feet 
were  paid,  and,  after  that  payment  had 
been  made,  still  retained  them  on  the 
ground  of  alien  for  the  fees  of  his  colleague 
Mr.  Collis. 

Whateley  shewed  cause,  and  contended, 
that  such  an  application,  if  made  at  all, 
should  be  made  against  Collis,  in  whose 
possession  the  deeds  should  be  supposed 
to  be,  as  it  was  for  his  benefit  and  advan- 
tage they  were  retained.  He  cited  and 
relied  upon  Blackboum  v.  Brown  (1),  where  ^ 
it  was  held,  that  the  clerk  of  the  warrants 
may  refuse  to  file  a  warrant  or  pass  a  fine 
till  the  attorney  employed  by  the  parties 
has  paid  his  termage  fees.  Besides,  it  was 
to  be  inferred  from  the  affidavit  of  the 
party,  that  he  had  authority  from  Collis  to 
retain  the  deeds  for  his  fees. 

Humfrey,  in  support  of  the  rule,  denied 
that  such  fact  was  stated  in  the  affidavit, 
and  of  course  it  could  not  be  inferred.  The 
affidavit  merely  alleged,  that  Roberts  had 
authority  firom  Collis  to  receive  his  fees, 
which  was  very  different  from  an  authgrity 
to  retain  for  them.  The  deponent  also 
stated,  that  it  was  on  the  sugj^estion  of  his 
own  mind  that  he  retained  the  deeds ;  it 
did  not  even  appear  that  he  communicated 

(1)1  Biog.  «77  i  I.  c.  1  Uw  J.  Rep.  C.P.  lOt. 


COURT  OF  COMMON  PLEAS: 


his  ideas  on  the  subject  to  Collis.  The 
right  of  lien  was  personal,  it  was  not  trans* 
ferable.  The  party  had  a  right  to  retain 
that  on  which  he  had  done  work  and  ex- 
pended labour ;  and,  if  the  Court  rejected 
the  present  application,  they  would  carry 
the  doctrine  of  lien  to  a  dangerous  and  un- 
precedented extent. 

TxNDAL,  C.  J. — It  is  perfectly  clear,  that 
these  two  gentlemen,  appointed  to  act  as 
commissioners  under  the  statute,  have  a 
lien  on  the  deeds  which  come  into  their 
joint  possession  in  the  execution  of  that 
duty  which  has  been  cast  upon  them  by 
law.  It  is  also  clear,  that  each  of  them  had 
a  lien  on  the  deeds  in  his  possession  for  his 
own  fees  until  he  was  paid  their  amount ; 
and  I  am  also  of  opinion,  that,  if  an  autho- 
rity was  given  by  one  of  the   commis^ 
sioners  to  the  other  to  retain  the  docu- 
ments until  the  fees  of  both  were  paid,  the 
party  to  whom  the  authority  was  given 
would  be  justified  in  doing  so,  more  espe- 
cially as,  generally  speaking,  deeds,  or  at 
least,  a  single  deed,  is  not  divisible.    If  this 
were  not  so,  the  commissioners  would  have 
no  remedy, — at  all  evenls,  no  practical  re- 
medy, for  the  recovery  of  small  sunM.  But 
here,  I  think,  there  is  an  incident  unac- 
counted for  ;  there  is  a  point  of  time  unex- 
plained. It  does  not  appear  that  an  expreu 
authority  was  given  by  one  of  those  gentle- 
men to  the  other  to  detain   the  deeds  ijfk 
question,  and  therefore  it  appears  to  me 
that  the  rule   should  be   made   absolute. 
But,  considering  all  the  circumstances  in 
which  this  matter  originated,  and  under 
which  this  application  has  been  made,  it 
should,  I  think,  be  made  absolute  without 
costs. 

The  other  Judges  concurring — 

Rule  absolute  accordingly. 


1836. 
Nov.  ftS. 


}" 


re    THE    SHERIFF    OF    CAM- 
BRIDGE. 


Interpleader  Act — Costs. 

Where  none  of  the  parlies  appear  to  a  rule 
obtained  by  the  sheriff  under  the  Interpleader 
Act,  the  Court  upon  motion  will  order  the 
parties  to  be  enjoined  from  longing  an  actum 
against  the  sheriff,  who  is  exonerated  from 
uability,  and  wiU  order  it  to   be  re/erred  to 
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lihfmtary  to  ascertain  whut  portion  of 
)ds  in  qiAestion  should  be  sold  to  pay 
riff  his  expenses,  poundage,  ^c. 

bis  case,  the  sheriff  of  Camhridge 
taken  in  execution  certain  godds  to 
adverse  claims  were  made,  gave  the 
lotices,  and  obtained  a  rule  under 
lerpleader  Act,  requiring  the  con- 
parties  to  appear,  &c.  None  of  the 
appeared,  and — 

ton,  on  behalf  of  the  sheriff,  prayed 
ection  of  the  Court  to  enable  the 
to  obtain  his  expenses.  He  stated 
i  case  was  primce  impressionis.  The 
^as  at  a  loss  to  know  how  he  should 
the  purpose  of  reimbursing  himself 
s  and  charges,  which  he  had  neces- 
acurred. 

e,  Serj,,  amkus  Curus,  reminded 
art  that  the  case  was  not  without 
nt:  a  similar  instance  had  occurred 
ifore,  and  then  the  rule  was  thus 
d : — the  sheriff  was  declared  to  be 
ty  to  aeU,  and  pay  the  money  into 
nd  the  two  contending  parties  were 
1  from  ever  interfering  against  him. 

Court  inquired,  whether,  in  the 
fore  them,  the  goods  had  been  sold, 
ined  in  the  bands  of  the  sheriff;  and* 
ling  informed  that  they  were  still  in 
iession  of  the  ofHcer  unsold,  they 
[  that  such  part  of  the  goods  should 
I  as  should  cover  the  expenses, 
l^e,  &c.  of  the  sheriff;  that  the  par- 
lidd  be  enjoined  from  bringing  an 
tgainst  the  sheriff,  who  was  exone- 
om  liability;  and,  to  prevent  the 
rom  carving  out  too  much  upon  a 
himself,  it  was  to  be  referred  to 
thonotary  to  sell  such  portion  as  he 
link  fit. 

Rule  absolute  accordingly. 


WILSON  AND  WIFE  V, 
LAINSON. 


— Battery — Admission. 

action  of  trespass  for  an  assault, 
and  false  imprisonment  of  the  plain' 
fe  E,  the  defendant  pleaded,  fast, 
ty  ;  secondly,  that  E.  woe  not  the 

Ssaiiss,  VL— C.P. 


mfe  of  the  plaintiff:  and  thirdly,  as  to  the 
assault  and  imprisonment,  a  justification 
under  a  writ  ofcsL,  sa.  On  a  verdict  for  the 
plaintiff  on  the  fast  two  pleas,  and  for  the 
defendant  on  the  third: — Held,  that  the 
battery  was  not  admitted  on  the  record ;  and^ 
therefore,  that  the  Judge  had  power  to  certify 
under  43  Elie,  c.  6,  to  deprive  the  plaint^ 
qffull  costs. 

To  this  action  of  trespass  for  assault, 
battery,  and  imprisonment  of  the  plaintiff's 
wife,  tlie  defendant  pleaded  —  first,  not 
guilty ;  secondly,  that  the  plaintiff  Esther 
was  not,  nor  is  she,  the  wife  of  the  other 
plaintiff,  in  manner  and  form  as  alleged ; 
thirdly,  a  justification  of  the  assault  and  im- 
prisonment, (without  referring  to  the  bat- 
tery,) under  a  writ  of  ca.  sa.,  directed  to 
tlie  sheriff  of  Middlesex.  Upon  verdict 
for  the  plaintiffs  on  the  first  two  pleas, 
damages  one  farthing,  and  for  the  defen- 
dant on  the  third  plea,  Bosanquet,  J.  cer- 
tified, under  the  43rd  of  Eliz.  c.  6.  s.  2.  (1), 
that  the  damages  did  not  amount  to  40«. 

Martin  had  obtained  a  rule  for  setting 
aside  the  certificate,  and  having  it  referred 
to  the  Prothonotary,  to  tax  the  plaintiffs 
their  full  costs,  on  the  ground,  that  the 
plaintiff  was  entitled  to  his  full  costs,  under 
»2  Si  2$  Car.  2.  c.  9.  s.  1 66,  as  a  battery  waf 
admitted  on  the  record.  He  cited  Bone  v. 
Daw  (ft),  Wiffin  v.  Kincard  (3),  Briggs  v. 
Bowgin  (4),  the  note  to  Green  v.  Jones  (5), 
and  Hughes  v.  Hughes  (6). 

Talfourd,  Serj.  and  Ball  shewed  cause. 
— No  battery  is  admitted  upon  the  record. 

(1)  Which  entcts,  "That  if  upon  any  acdoii 
personal  to  be  brought  in  nny  of  the  courts  at  West- 
minster, not  being  for  any  title  or  interest  of  lands, 
nor  concerning  the  freehold  or  inheritance  of  any 
lands,  nor  for  a»y  batUry,  it  shall  appear  to  the 
Judges  of  the  same  court,  and  so  signified  or  set 
down  by  the  Justices  before  whom  the  same  shall 
be  tried,  that  the  debt  or  damages  to  be  recovered 
therein  in  the  same  court  shall  not  amount  to  the 
sum  of  40g.  or  above,  that  in  ^yerjr  such  case,  the 
Judges  and  Justices  before  whom  any  such  action 
shall  be  pursued,  shall  not  award  for  costs  to  the 
party  plaintiff  any  greater  or  more  costs  than  the 
sum  of  tbeMebt  or  damages  so  recovered,"  &c. 

U)  3  Ad.  &  £1.  711 ;  s.  e.  4  Law  J.  Rep.  (N.S.) 
K.B.  241. 

(3)  8  New  Rep.  471. 

(4)  8  Bing.  333 ;  s.  c.  3  Law  J.  Rep.  CJP.  25. 
(.5)  1  Wms.  Saund.  300. 

(6)  t  Cr.  M.  &  R.  663;  s.  c.  5  Law  J.  Rep. 
(N.s.)  Exch.  SI. 
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It  18  expressly  denied  by  the  first  plea  of 
not  guilty,  and  the  certificate  given  at  the 
trial,  before  the  postea  was  entered  up,  shews 
that  it  was  not  proved.  The  second  plea 
contains  no  admission  of  the  battery,  but 
merely  traverses  one  of  the  allegations  as 
to  a  distinct  collateral  fact — viz.  the  cha- 
racter of  the  female  plaintiff;  and  the  ad- 
mission of  the  imprisonment  in  the  third 
plea,  is  not  an  admission  of  the  battery, 
inasmuch  as  the  former  opinion,  that  every 
imprisonment  includes  a  battery,  is  now  ex- 
ploded— Emmett  v.  Lyne(7)»  Bone  v.  Daw, 
Smith  V.  Edge  (8),  and  Hughes  v.  Hughes, 
were  cases  in  which  either  the  battery,  or 
the  freehold,  was  clearly  admitted  in  the 
plea. 

Martin,  in  support  of  the  rule,  contend- 
ed, that  the  second  plea  was  an  admission 
of  the  battery ;  and  he  cited  Smith  v.  Ed- 
wards {9),  and  Jones  v.  Brown  {10). 

Cuf,  adv.  vult. 

Tim  DAL,  C.J. — ^The  question  in  this  case 
is,  whether,  notwithstanding  the  Judge's 
certificate  under  the  statute  43  Eliz.,  the 
plaintiff  is  entitled  to  his  full  costs ;  and 
this  depends  on  ^pother  question,  whether 
a  battery  appears  to  be  confessed  upon  the 
record ;  for  actions  for  battery  being  ex- 
pressly excepted  out  of  the  statute,  if  it 
appears  judicially  to  us  that  this  was  an 
action  for  battery,  the  statute  does  not 
apply. 

The  plaintiff  contends,  that  such  admis- 
sion appears  on  the  record  upon  two 
grounds  ;  first,  because  on  the  issue  joined 
on  the  plea  of  not  guilty,  the  postea  has 
been  entered  up  generally  for  him,  and  he 
insists  that,  as  he  has  declared  for  a  battery, 
and  there  is  no  exception  of  it  in  the  find- 
ing of  the  jury,  it  must  be  taken,  as  against 
the  defendants,  that  a  battery  was  proved 
at  the  trial.  But  to  this  the  answer  ap- 
pears obvious,  that  the  question  as  to  the 
evidence  must  be  considered  now  as  it  was 
at  the  time  the  certificate  was  given,  and 
at  that  time  there  had  been  no  postea  for- 
mally drawn  up ;  and  if  the  facts  were  such 
as  that  the  Judge  had  the  power  to  certify 

(7)1  New  Rep.  S55. 

(8)  6  Term  Rep.  56. 

(9)  4  Dowl.  P.C.  621. 

(10)  1  BiBg.  N.C.  484;  •.  e.  4  Uw  J.  Rep. 
(« J.)  C.P.  It4. 


at  the  moment  the  cause  was  decided,  the 
defendants  cannot  be  deprived  of  the  be- 
nefit of  such  certificate  by  the  subsequent 
voluntary  act  of  the  plaintiff  himself. 

The  other  ground  on  which  the  plaintiff 
relies  is,  that  the  second  plea,  taking  issue 
only  on  a  single  fact  alleged  in  the  decla- 
ration, must  be  taken  to  be  an  admission  of 
the  battery.  But  we  think,  taking  the 
whole  of  the  record  together,  there  is  no 
necessary  confession  of  the  battery  on  diis 
record.  The  plea  of  not  guilty  expressly 
denies  it ;  the  last  plea,  which  is  a  plea  in 
confession  and  avoidance,  excludes  the  bat- 
tery. The  question,  therefore,  arises  on  the 
second  plea  alone. 

Now  this  is  not,  in  its  form,  a  plea  of 
confession  and  avoidance :  it  is  a  plea  of 
traverse,  or  denial  of  a  particular  collateral 
fact  alleged  in  the  declaration  ;  and  if  this 
plea  had  been  pleaded  alone,  although  the 
plaintiff  might  have  contended  that  a  cause 
of  action  was  admitted  by  the  defendant, 
yet  he  never  could  have  contended  that  the 
whole  of  his  ground  of  action  was  admitted; 
for  his  cause  of  action  in  this  case  is  several 
and  divisible.  His  action  is  maintainable, 
either  for  the  assault  or  the  battery,  or  the 
imprisonment ;  either  of  those  grounds  of 
action  would  support  it.  The  admission, 
therefore,  of  a  ground  of  action  that  is  di- 
visible, we  consider  no  necessary  admission 
of  the  whole,  but  that  the  plaintiff  musi 
still  prove  at  the  trial  what  part  of  his 
gravamen  he  relies  on. 

Holding,  therefore,  that  there  is  no  ne- 
cessary admission  of  a  battery  on  this  re- 
cord, we  think  the  certificate  of  the  Judge 
certifying  under  the  statute  of  ElizabeUi 
deprived  the  plaintiff  of  full  costs. 

Rule  discharged. 


MA L ACHY  V.  SOPER. 


1836. 
Nov.  25.  , 

Slander  of  Title — Special  Datnage. 

An  action  for  slander  of  title  is  an  actim 
on  the  case  for  special  damage  sustained  bi 
reason  of  the  speaking  or  publication  ofOi 
slander ;  and  therefore^  whether  it  be  oral 
rvrittenj  or  printed^  there  must  be  an  expres 
allegation  of  some  particular  damage  re 
suiting  to  the  plaintifffrom  such  slander* 
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r  deelarathn  staUd^  that  the  plaintiff 
assessed  of  certain  shares  in  a  silver 
which  was  worked  and  used  for  and  on 
of  the  plaintiff  and  other  shareholders^ 
great  benefit,  profit,  and  advantage  of 
(untiff,  and  to  the  great  increase  of 
kieqfhis  shares ;  that  bills  in  Chan* 
id  been  filed  by  certain  persons  claim" 
right  to  the  said  shares,  praying  an 
t,  an  injunction  from  selling  the  said 
and  the  appointment  of  a  manager 
ceioer  of  the  mine,  to  which  bills  the 
fs  and  the  other  shareholders  had  de- 
;  and  that  the  defendant  published  tn 
faper  the  following  Uhel — "  Wheal 
•1  silver  mine :  Tollervey  v,  Malachy ; 
rd  0.  Malachy. — In  these  cases,  which 
it  of  disputes  relating  to  the  celebrated 
me  Wheal  Brothers,  and  which  have 
mghi  into  the  court  of  the  Vice  Chan* 
he  learned  Judge,  after  hearing  long 
nts  and  a  mul^tude  of  affidavits,  has 
r  the  demurrers,  and  granted  the  prayer 
Titian,  and  persons  duly  authorized 
rived  in  the  workings;**  by  means 
the  plaintiff  had  been  greatly  injured 
ghts,  and  his  shares  were  much  de-> 
d  m  value,  and  divers  persons  believed 
no  right  to  the  shares,  and  that  the 
dd  not  he  lawfully  worked  or  used  for 
iit ;  and  the  plaintiff  had  been  hin* 
\d  prevented  from  selling  the  shares, 
mg  the  mine  in  so  ample  and  bene* 
nanner  as  he  otherwise  would  have 
dfrom  enquiring  profits,  emoluments 
outages  which  otherwise  would  have 
to  hxmfrom  the  same : — 
tfi  arrest  of  judgment,  that  the  action 
for  a  libel  on  the  plaintiff  in  the 
f  his  business  and  in  the  way  of 
his  livelihood,  but  strictly  an  action 
\er  of  his  title  to  his  shares,  and  that 
al  damage  alleged  was  not  sufficient 
n  such  an  action. 

ieclaration  stated,  that  the  plaintiff 
nd  at  the  time  of  the  committing  of 
nances  by  the  defendants  as  there- 
mentioned,  was  possessed  of  and 
d  in  divers,  to  wit,  1,600  shares  or 
e  whole  into  divers,  to  wit,  5,000 
r  parts,  to  be  divided,  of  and  in  a 
mine,  commonly  known  and  called 
ame  of  "Wheal  Brothers,"  situate, 
id  being  in  the  parish  of  Calstock, 


in  the  county  of  Cornwall,  such   sharea 
being  of  great  value,  to  wit,  of  the  value  of 
100,000/.     That  before  and  at  the  time 
of  committing  the  grievances  by  the  de- 
fendants as  hereinafter  mentioned,  the  said 
mine  had  been  worked  and  used,  and  was 
then  being  worked  and  used,  for  and  on  the 
behalf  of  the    plaintiff  and  others,   the 
holders  of  shares  and  interests  in  the  said 
mine,  to  the  great  benefit,  profit,  and  ad- 
vantage of  the  plaintiff,  and  to  the  great  in- 
crease of  the  value  of  his  said  shares.  That« 
also  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  by  the  defendants  as 
hereinafter  mentioned,  one  Horatio  Nel- 
son Tollervey  had  instituted  his  certain 
bill  of  complaint  in  writing  against  Malachy, 
the  plaintiff,  and  others,  in  die  High  Court 
of  Chancery  of  our  lord  the  king,  and  in 
and  by  the  said  bill  of  complaint  the  said 
H.  N.  Tollervey  claimed  to  be  a  holder 
of,  and  interested  in,  divers  shares  in  the 
said    mine,   and   disputed  the  plaintiff's 
right  to  the  whole  of  the  said  shares,  and 
claimed  in  himself,  the  said  H.  N.  Toller- 
vey, a  right  in  and  to  a  part  of  the  same. 
And  the  said  H.  N.  Tollervey  did,  in  and 
by  his  said  bill  of  compk^t,  pray  that  the 
said  Malachy,  the  plaintiff,  and   others, 
might  answer  the  premises  therein  men- 
tioned, and  make  a  fulTand  true  disclosure 
and  discovery  of  all  and  singular  the  mat- 
ters therein  nfentioned,  and  that  H.  N. 
Tollervey  might  be  declared  to  be  entitled 
to  ^J^th  parts  or  shares  of  and  in  the  said 
mines,  or  to  such  other  parts  or  shares 
thereof  as  the  said  Court  should  be  of 
opinion  that  he  was  entitled  to,  and  that 
a   proper  legal  assignment  and  transfer 
thereof  might  be  made  to  him  by  all  ne- 
cessary parties ;  that  the  said  Malachy, 
the  plaintiff,  and  others,  might  be  com- 
pelled to  come  to  an  account  with  the  said 
H.  N.  Tollervey  for  so  much  of  the  profits 
which  had  been  made  in  the  said  mine,  as, 
under  the  circumstances  in  the  said  bill 
mentioned,  the  said  H.  N.  Tollervey  had 
been  entitled  to  receive  in  respect  of  his 
shares,  and  so  far  as  such  profits  had  been 
divided  among  the  shareholders,  and  t« 
pay  to  the  said  H.   N.  Tollervey  what 
should  be  due  to  him  on  such  account; 
and  also  to  pay  to  the  said  H.  N.  Tollervey 
from  time  to  timelbis  share  of  the  profits 
of  the  said  mine,  i^ch  should  be  divided 
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and  paid   in  respect  of  siith  shares  as 
therein  mentioned ;  and  that  the  said  H« 
N.  Tollervey  might  also  be  declared  to  be 
entitled  to  the  like  share  and  interest  in 
the  future  term  therein  mentioned  to  hare 
been  granted  in  the  said  mine  and  pre«* 
mises,  as  he  was  entitled  to  in  the  therein 
mentioned  lease  of  the  29th  of  September 
1833  ;  and  that  he  might  have  the  benefit 
thereof  secured  to  him  accordingly  ;  and 
that  the  said  Malachy,  the  plaintiff,  and 
others,  might  be  restrained  by  the  order 
and  injunction  of  the  said  Court  from  sell-* 
tng  or  disposing  of,  or   transferring  the 
said  H.  N.  Tollervey's  share  and  interest 
in  the  said  mine,  or  any  other  shares  or 
interests  in  the  said  mine,  to  the  prejudice 
of  the  said  H.  N.  Tollervey's  rights  and 
interest  therein ;   and  that  some   proper 
person  might  be  appointed,  by  the  said 
Court,  receiver  of  the  sard  mine  and  pre- 
miseS)  with  all  usual  and  proper  directions 
for  carrying  on  the  same  under  the  diree-* 
tion  of  the  sard  Court,  to  the  end  that  the 
said  H.N.  Tollervey's  shares  of  the  profits 
thereof  might  be  properly  secured  for  his 
benefit ;  or  else  that  some  proper  person 
might  be  appointed  by  the  said  Court  as 
receiver  of  ^§th  parts  of  the  profits  of  the 
said  mine,  with  all  usual  and  necessary 
directions;  and  that  the  said  Malachy,  the 
plaintiflr,  and  others,  might  be  restrained  by 
the  injunction  of  the  said  Court  from  re- 
taining to  their  own  use,  or  appropriating 
in  any  other  manner,  the  said  H.  N.  Tol« 
lervey's  share  of  the  said  profit*   And  such 
proceedings  were  had  in  the  said  court* 
that  before  and  at  the  time  of  the  commit- 
ting  of  the  grievances  by  the  defendants  as 
hereinafter  mentioned,  the  said  Malachy* 
the  plaintiff,  and  tlie  others,  had  demurred 
to  the  said  biM  of  complaint,  and  had  de- 
numded  the  judgment  of  the  said  Court  of 
Chancery  whether  they  should  be  com- 
pelled  to  make  any  further  or  other  answer 
to  the  said  bill,  or  any  of  the  matters  therein 
contained,  and  they  prayed  that  the  same 
night  be   thenceforth   dismissed.     That, 
alro,  bef>re  and  at  the  time  of  the  com- 
mitting of  the  grievances  by  the  defendants 
as    hereinafter    mentioned,   one   Richard 
Deadman  Hayward  had  exhibited  his  cer- 
tain bill  of  complaint  in  writivig  against 
Malachy,  the  platntifF,  and  Samuel  Lyle, 
in  the  High  Court  of  Chancery  of  our  Lord 


the  King,  and  the  said  R.  D.  Hayward  in 
and  by  his  said  bill  of  complaint  claimed 
to  be  entitled  to  be  a  holder  of,  and  inter- 
ested  in  divers  shares  in  the  said  minci 
and  disputed  the  plaintiff's  right  to  the 
whole  of  the  said  shares,  and  claimed  in 
himself,  the  said  R.  D.  Hayward,  a  right 
in  and  to  a  part  of  the  same  ;  and  the  said 
R.  D.  Hayward  did*  in  and  by  the  said 
last-mentioned  bill  of  complaint,  pray  that 
the  said  Malachy,  the  plaintiff,  and  S.  Lyk 
might  make  a  full  and  true  disclosure  and 
discovery  of  all  and  singular  ^  matters 
in  that  bill  mentioned,  and  that  it  might  be 
declared  that  as  against  the  said  Malachy, 
the  plaintiff,  and  S.  Lyle,  the  said  R.  D. 
Hayward  was  entitled,  not  only  to  the  two 
shares  in  the  said  bill  mentioned,  in  the 
said  mine,  and  the  said  property  and  efiects 
belonging  thereto,  for  which  shares  he  had 
such  certificates  as  in  the  said  bill  were 
mentioned,  but  also  to  five  odier  50OL 
shares  therein,  and  to  aH  the  profits  thereof^ 
from  the  22nd  of  February  1 834;  and  that 
the  said  Malachy,  the  plaintiff,  and  &  I^a 
might  be  compelled  to  sign  and  deliver  to 
the  said  R.  D.  Hayward  certificates  of  hta 
title  to  such  dvt  shares,  or  that  the  said 
Malachy,  the  pkintifl^  and  S.  Lyle  mij^ht 
foe  compelled  to  procure  and  deliver  to  the 
said  R«  D.  Hayward  such  certificates;  and 
that  he,  the  plaintiff,  might  be  decreed  to 
pay  the  costs  of  that  suit,  or  the  costs 
thereof  so  far  as  the  same  had  been  namla 
necessary  by  his  conduct;  woA  that  the 
said  Malachy,  the  plaintiff,  and  S.  Lyle 
might  be  compelled  to  account  wi^   the 
said  R.  D.  Hayward  for  the  profits  wbich 
had  been  already  declared  and  divided  m 
respect  of  the  said  mine,  and  to  pay  to 
the  said  R.  D.  Hayward  y^th  paru  of 
such  profits,  md  also  to  pay  to  die  said  R. 
D.  Hayward  for  the  time  to  come,  what  the 
said  R.  D.  Hayward  would  be  entitled  to 
receive  in  respect  of  such  shares  as  afore- 
said of  the  profits  and  proceeds  theresifter 
to  be  divided  amongst  the  owners  of  the 
said  mine ;  and  that  the  said  Malachy^  tlM 
plaintiff,  and  S.  Lyle  might  be  restrained  by 
the  injunction  of  the  said  Court  firom  aeUing 
or  disposing  of  their  or  either  of  their  ua« 
terests  in  the  said  mine,  wrtbout  first  gtTiaig 
to  the  said  R.  D.  Hayward  a  proper  trass- 
fer  of  such  Glares  as  aforesaid ;  and  that 
the  said  Malachy,  the  pfauntiffi  and  6«  Ijyie 
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be  in  like  manner  restrained  from 
g  any  assignment  of  the  said  leaiet 
n  mentioned,  or  either  of  them  ;  and 
he  said  K.  D.  Hay  ward  might  be 
;ted  in  the  enjoyment  of  his  said 
n»mentioned  shares  of  the  said  mine 
lie  profits  and  the  produce  thereof; 
it  should  be  necessary,  then  that  some 
r  person  or  persons  might  be  Jip- 
!d  by  the  said  Court,  as  a  manager  or 
rers  of  the  said  mine,  to  manage  and 
ct  the  same,  and  to  sell  and  dispose 
!  produce  thereof,  with  all  usual  and 
sary  directions,  and  that  all  usual  and 
iary  directions  might  be  given  for 
r  the  said  accounts  and  effectuating 
veral  purposes  aforesaid.  And  such 
edings  were  had  in  the  said  ]ast-men« 
I  suit,  that  before  and  at  the  time  of 
Dmmitting  of  the  grievances  by  the 
Jants  as  hereinafter  mentioned,  the 
.  Lyle  had  demurred  to  the  said  last* 
oned  bill  of  complaint,  and  had  de- 
26.  the  judgment  of  the  said  Court  of 
;ery,  whether  he  should  be  compelled 
ke  any  further  or  other  answer  to  the 
last-mentioned  bill,  or  any  of  the 
rs  therein  contained,  and  prayed  the 
to  be  thence  di>missed  wiih  his  rea- 
le  costs  in  that  behalf  sustained.  Yet 
fendants,  well  knowing  the  premises, 
reatly  envying  the  happy  state  and 
ion  of  tlie  plaintiff,  and  contriving, 
ickedly  and  maliciously  intending  to 

the  plaintiff  in  his  said  rights,  and 
ise  it  to  be  suspected  and  believed 
le  said  shares  of  the  plaintiff  were  of 
tT  no  value,  and  that  the  plaintiff  had 
ht  to  use  or  work  the  said  mine  as 
aid,  and  to  hinder  and  prevent  the 
fif  from  selling  or  disposing  of  his 
lares,  and  from  deriving  or  acquiring 
he  said  mine  any  more  profits,  emo- 
ta,  or  advantages  whatever,  and  also 
:,   harass,   oppress,  impoverish,  and 

ruin  the  plaintiff,  to  wit,  on  the 
r  January  1836,  wrongfully  and  un- 
did publish,  and  cause  and  procure 
published,  a  certain  false,  malicious, 
nfoundt'd  libel  in  a  certain  public 
aper,  of  and  concerning  the  plaintiff 
s  said  shares,  and  the  said  using  and 
)g  of  the  said  mine,  and  of  and  con- 
g  the  aforesaid  suits,  bills,  and  de- 
rs — that  ib  to  any — '*  Wheal  Brothers 


silver  mine  (meaning  the  said  mine)~- 
Tollervey  v.  Afalachy  (meaning  the  first- 
mentioned  suit),  and  Hayward  v.  Malachy 
(meaning  the  second -men  tioned^su  it);  in 
these  cases  (meaning  the  said  two  suits), 
which  arose  out  of  disputes  relating  to  the 
celebrated  silver  mine.  Wheal  Brothers,  in 
the  parish  of  Calstock  (meaning  the  said 
mine),  and  which  have  been  brought  into 
the  Court  of  the  Vice  Chancellor,  the 
learned  Judge,  after  hearing  long  argu* 
ments,  and  a  multitude  of  affidavits,  has 
set  aside  the  demurrers  (meaning  the  said 
demurrers)  and  granted  the  prayer  oi  the 
petition  (meaning  the  prayer  of  the  peti- 
tion in  each  of  the  said  bills  as  aforesaid, 
for  an  account  and  an  injunction),  and  per- 
sons duly  authorized  have  arrived  on  the 
workings"  (meaning  the  workings  of  the 
said  mine);  thereby  then  meaning  that  the 
said  several  demurrers  had  been  set  aside 
by  the  said  Court,  and  that  the  prayer  of  the 
said  petition  on  each  of  the  said  bills  for  an 
account  and  injunction  had  been  granted  by 
the  sakl  Court,  and  that  persons  duly  autho- 
rized by  the  said  Court,  had  arrived  on  the 
workings  of  the  said  mine,  and  were  hinder- 
ing and  preventing  the  said  mine  from  be- 
ing used  and  worked  as  it  was  before  the 
committing  of  the  grievance,  and  as  the  same 
would  have  continued  to  have  been  in  so 
ample  and  beneficial  a  manner  for  the  plain- 
tiff and  others,  the  holders  of  shares  in  the 
said  mine  ;  whereas,  in  truth  and  in  fact, 
at  the  time  of  the  committing  of  the  griev- 
ance, the  said  demurrers  had  not,  nor  had 
either  of  them,  been  set  aside  by  the  said 
Court,  nor  bad  the  prayer  of  the  said  peti- 
tion, on  each  of  the  said  bills,  for  an  account 
and  injunction,  been  granted  by  the  said 
Court :  and  whereas,  in  truth  and  in  fact, 
at  the  time  of  the  committing  of  the  griev- 
ance, no  person  or  persons,  duly  authorized 
by  the  said  Court,  had  carried  on  the  work- 
ings of  the  said  mine,  nor  was  nor  were 
any  person  or  persons  hindering  or  pre- 
venting the  said  mine  from  being  used  and 
worked,  as  it  had  been  before  the  commit- 
ting of  the  said  grievance,  and  as  the  same 
would  have  continued  to  have  been,  in  so 
ample  and  beneficial  a  manner  for  the 
plaintiff,  and  others,  the  holders  of  shares 
in  the  said  mine.  By  means  of  which  said 
several  premises,  the  plaintiff  had  been  and 
was  greatly  injured  in  his  said  rights  ;  and 
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the  said  "shares  so  possessed  by  him,  and 
in  which  he  was  interested  as  aforesaid, 
became  and  were  much  depreciated  and 
lessened  in  value,  to  wit,  in  the  value  of 
50/.,  on  and  in  respect  of  each  of  such 
shares,  and  divers  persons  had  believed, 
and  still  did  believe,  that  the  plaintiff  had 
little  or  no  right  to  the  said  shares,  and 
that  the  said  mine  could  not  lawfully  be 
worked  or  used  for  the  benefit  of  the 
plaintiff;  and  the  plaintiff  had  been  hin- 
dered and  prevented  from  selling  or  dis- 
posing of  his  said  shares  in  the  said  mine, 
and  from  working  and  using  the  same  in 
so  ample  and  beneficial  a  manner  as  he 
otherwise  would  have  done ;  and  the  plain- 
tiff had  been  otherwise  hindered  and  pre- 
vented from  gaining,  acquiring,  or  deriving 
divers  profits,  emoluments,  benefits,  and 
advantages  which  otherwise  would  have 
arisen  and  accrued  to  him  from  the  same  ; 
and  also  by  reason  of  the  premises  afore- 
said the  piaintiflT  had  been  and  was  other- 
wise much  damnified  and  injured. 

On  this  declaration  a  verdict  had  been 
found  for  the  plaintiff  damages  6L 

Talfourd,  Serf,  moved  to  arrest  the  judg- 
ment, upon  the  ground  that  the  plaintiff 
bad  not  alleged  that  he  had  suffered  any 
special  damage  as  to  the  estate  in  question, 
in  consequence  of  the  publication  com- 
plained of,  which  was  essentially  necessary 
for  the  maintaining  of  the  present  action. 
He  cited  Law  v.  Harwood{l\  where,  in  an 
action  for  slander  of  title,  the  plaintiff  de- 
clared, that  he  was  seised  in  fee  as  copy- 
holder of  lands  in  D,  within  the  jurisdic- 
tion of  the  defendant's  court:  that  the 
defendant  said  he  had  not  any  title  to  those 
lands.  Upon  verdict  for  plaintiff,  it  was 
assigned  as  error,  that  the  declaration  was 
not  good,  because  he  did  not  shew  that, 
by  the  words  used,  he  had  any  prejudice, 
as  that  he  was  bargaining  with  any  one  for 
the  inheritance,  &c. ;  and  the  Court  agreed, 
that  the  declaration  was  not  good,  and  so 
the  judgment  was  erroneous,  because  the 
action  is  not  maintainable  without  shewing 
special  prejudice.  He  also  referred  to 
Rone  V.  Roach  (2). 

Bompast  Serf,,  Erie,  Cromder,  and  Butt, 
shewed  cause. — This  is  not  merely  an  ac- 
tion for  slander  of  the  plaintiff's  title  to  his 

(1 )  Cro.  Ctr.  140 ;  8.  c.  Sir  W.  Jonei,  196. 
(9)  1  Mao.  &  S«lw.  904. 


shares  in  the  mine,  but  more  properly,  for 
defaming  him  in  his  business,  employment, 
and  mode  of  obtaining  his  livelihood;  and, 
therefore,  no  all^ation  of  special  damage 
is  necessary.     But,  conceding  that  the  ac- 
tion is  for  defamation  of  title,  the  same 
distinction  may  be  taken  as  in  other  cases 
of  slander,  that  the  injury  complained  of  is 
a  printed  libel,  and  the  action  may  be  sus- 
tained, although  it  could  not  have  been 
su}^rted,  if  the  slander  had  been  merely 
oral.     Besides,  the  allegation  of  specid 
damage  is  unnecessary,  if  the  words  them- 
selves import  damage  to  the  plaintiffs  es- 
tate.    Thus,  in  Boi$  v.  Bois  (3),  where  for 
calling  a  widow,  who  held  an  estate  while 
sole  and  chaste,  whore,  falsely  and  maU-' 
ciously,  with  intent  to  oust  her  of  her  estate, 
after  verdict  for  the  plaintiff,  on  isstie  of  not 
guilty,  it  was  moved  in  arrest  of  judgment, 
that,  no  special  damage  being  laid,  the 
words  were  not  actionable ;  but,  by  the 
Court — they  import  damage  in  themselves 
in  this  case  in  respect  of  her  estate ;  as 
for  calling  a  man  ilnef,  an  action  lies  with- 
out speciid  damage,  because  the  words  im- 
port it  in  themselves.     In  Pennfmam  v. 
Rahcaikt(^\  it  was  held,  that  an  action 
was  maintainable  for  slandering  the  plain- 
tifTs  title  to  one  who  was  in  speech  to  buy 
the  plaintiffs  land,  by  the  words,  **  I  know 
one  that  hath  two  leases  of  the  land,  who 
will  not  part  with  them  at  any  reasonable 
rate,'^  and  it  does  not  appear  that  there 
was  any  allegation  of  special  damage.     So 
also,  in  Bold  v.  Bacon  (5),  the  only  damage 
alleged  was,  that  **none  would  buy  ^ 
land  of  the  plaintiff,*'  without  averring  the 
loss  of  any  specific  purchaser  ;  and  Har^ 
grave  v.  Le  Breton  (6)  also  shews,  that  the 
names  of  the  persons,  who  might  otherwise 
have  been  purchasers,  need  not  be  stated. 
In  Millman  v.  Pratt  (7)  no  special  damage 
was  alleged;  and  iaHartleu  v.  Herring (S)^ 
an  action  for  consequential  damages  from 
slander  for  imputing  incontinence  to  the 
plaintiff,  it  was  held  enough  to  state,  that 
he  was  employed  to  preach  to  a  dissenting 
congregation  at  a  certain  licensed  chapel, 

(3)  i  Isw.  1S4. 

(4)  Cro.  Elis.  4S7. 

(5)  Ibid.  345. 

(6)  4  Burr.  2422. 

(7)  2  B.  &  C.  486, 

(8)  8  Term  Rep.  ISO. 
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that  he  derived  considerable  profit 
us  preaching ;  and  that  by  reason  of 
indal,  persons  frequenting  the  chapel 
fused  to  permit  him  to  preach,  and 
tinned  to  give  him  the  profit,  which 
ad  and  would  otherwise  have  given, 
It  saying  who  these  persons  were,  or 
at  authority  he  was  excluded.  Pitt 
looan  (9)  will  not  assist  the  defen-> 
is  the  question  there  was,  whether  the 
acted  band  fide. 

fourdf  BarstaWf  and  Rowe,  in  support 
rule. — The  action  for  slander  of  title 
ded  on  the  special  damage  sustained 
plaintiff,  and  therefore  an  allegation 
:ial  damage  is  essential.  Millman  v. 
s  no  authority  against  that  proposi- 
( that  case  was  decided  on  the  ground 
riance ;  and  Lorve  v.  Harwood  clearly 
shes,  that  the  action  is  not  maintain- 
ithout  shewing  special  prejudice,  and 
andering  of  title  does  not  in  itself 
a  loss  without  shewing  particularly 
ise  of  loss  by  reason  of  the  speaking 
^ords.  So,  in  Manning  v.  Avery^lO), 
action  of  slander  of  title,  judgment 
rested,  as  no  special  damage,  or  par- 
colloquium  of  treaty  to  sell  to  any 
in  certain  was  shewn,  but  only  an 
on  to  sell  to  any  who  would  buy ; 
is  was  held  to  be  too  general ;  and 
rard  v.  Dickenson  (11),  per  Wray, 
'  In  all  cases  where  one  doth  entitle 
ger,  it  is  not  actionablci  except  it  be 
that  some  damage  cometh  to  the 
^tor  by  it,  viz.  that  he  cannot  let  it 
it."  Tasborough  v.  Day  (\ ft)  is  to 
oe  effect.  The  distraction  between 
d  vrritten  slander  does  not  extend  to 
f  slander  of  title  ;  but  the  rule,  that 
the  mischief  is  not  the  natural  and 
^te  result,  but  arises  indirectly,  it 
e  alleged  byway  of  special  damage, 
cable.  The  argument  that  this  ac* 
y  be  sustained  as  for  a  libel  in  respect 
>laintifir*s  trade  and  business,  is  not 
,  far  there  is  no  colloquium  of  such 
ad  business,  which  is  indispensable 
ge  V.  Robery(13). 

(9)  1  Mau.  &  Selvr.  693. 

(10)  t  Keb.  153. 

(11)  Cro.  Eliz.  196. 
(IS)  Cro.  Jac.  484. 
(15)  Salk.  694. 


TiKOAL,  C.  J. — In  this  case  a  verdict 
having  been  found  for  the  plaintiff  at  the 
trial  of  the  cause,  with  51,  damages,  a  mo- 
tion has  been  made  to  arrest  the  judgment, 
on  the  ground  that  the  declaration  does 
not  state  any  legal  cause  of  action.  And 
we  are  of  opinion  that  this  objection  is  well 
founded ;  and  that  the  judgment  must  be 
arrested. 

This  is  not  an  ordinary  action  for  defa- 
mation of  the  person,  by  the  publication 
of  slander  either  oral  or  written ;  in  which 
form  of  action,  no  special  damage  need 
either  be  alleged  or  proved  :  the  law  pre- 
suming that  the  uttering  of  the  slanderous 
words,  or  the  publishing  of  the  libel,  have 
of  themselves  a  natural  and  necessary  ten- 
dency to  injure  the  plaintiff.  But  this  is 
an  action  to  recover  damages  by  reason  of 
the  publication  of  a  paragraph  in  a  news- 
paper, which  contains  no  other  charge  than 
that  the  '*  petition  in  a  bill  filed  in  the  Court 
of  Chancery  against  the  plaintiff,  and  cer- 
tain other  persons,  as  shareowners  in  a  cer- 
tain mine,  for  an  account  and  an  injunction, 
had  been  granted  by  the  Vice  Chancellor, 
and  that  persons  duly  authorized  had  ar- 
rived in  the  workings."  The  publication, 
therefore,  is  one  which  slanders,  not  the 
person  or  character  of  the  plaintiff,  but  his 
title  as  one  of  the  shareholders  to  the  un- 
disputed possession  and  enjoyment  of  his 
shares  of  the  mine:  and  the  objection 
taken  is,  that  the  plaintiff,  in  order  to  main- 
tain this  action,  must  shew  a  special  da- 
mage to  have  happened  from  the  publica- 
tion, and  that  this  declaration  shews  none. 

The  first  question  therefore  is,  does  the 
law  require  in  such  an  action  an  allegation 
of  special  damage  ?  And,  looking  at  the 
authorities,  we  think  they  all  point  the 
same  way.  The  law  is  clearly  laid  down 
in  Sir  W.  Jones,  196  (Lowe  v.  Harewood)i 
"  Of  slander  of  title,  the  plaintiff  shall  not 
maintain  action,  unless  it  was  re  verd  *a 
damage;  sciLy  that  he  was  hindered  in 
sale  of  his  land ;  so  there  the  particular 
damage  ought  to  be  alleged."  And  in 
addition  to  the  cases  cited  at  the  bar,  viz. 
Sir  John  Tasborough  v.  Day,  and  Manning 
V.  Avery,  the  case  of  Cane  v.  Goulding 
furnishes  a  strong  authority.  That  was  an 
action  on  the  case  for  slandering  the  plain- 
tifTs  title,  by  speaking  these  words,  viz.. 
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"his  right  and  title  thereunto  is  nought, 
and  I  have  a  better  title  than  heJ'  The 
words  were  alleged  to  be  spoken  faUo  et 
malitiosef  and  that  he  was  likely  to  sell, 
and  was  injured  by  the  words ;  and  that 
by  reason  of  speaking  the  words,  he  could 
not  recover  his  tithes.  After  verdict  for  the 
plaintiff,  there  was  a  motion  in  arrest  of 
judgment;  ^nd  Rolle,  C.J.  said,  *' there 
ought  to  be  a  scandal  and  a  particular 
damage  set  forth,  and  there  is  not  here :" 
and  upon  its  being  moved  again  and  argued 
by  the  Judges,  Rolle,  C.  J.  held,  that  the 
action  did  not  lie,  although  it  was  alleged 
that  the  words  were  spoken  /also  et  mali" 
iiose,  for  "the  plaintiff  ought  to  have  a 
special  cause  ;  but  that,  the  verdict  might 
supply ;  but  the  plaintiff  ought  also  to  have 
shewed  a  special  damage,  which  he  hath  not 
done,  and  this  the  verdict  cannot  supply : 
the  declaration  here  is  too  general,  and  upon 
which  no  good  issue  can  be  joined;  and  he 
ought  to  have  alleged,  that  there  was  a 
communication  had  before  the  words  spoken 
touching  the  sale  of  the  lands  whereof  the 
title  was  slandered,  and  that  by  speaking 
of  them  the  sale  was  hindered ;"  and  cited 
several  cases  to  that  effect. 

We  hold,  therefore,  on  the  authority  of 
these  cases,  that  an  action  for  slander  of 
title  is  not  properly  an  action  for  words 
spoken,  or  for  libel  written  and  published, 
but  an  action  on  the  case  for  special  damage 
Btistained  by  reason  of  the  speaking  or 
publication  of  the  slander  of  the  plaintiff's 
title.  The  action  is  ranged  under  tliat  di* 
vision  of  actions  in  the  Digests,  and  other 
writers  on  the  text  law,  and  such  we  feel 
bound  to  hold  it  to  remain  at  the  present  day. 

The  next  question  is,  has  there  been 
such  a  special  damage  alleged  in  this  case, 
as  will  satisfy  the  rule  laid  down  by  the 
authorities  above  referred  to  ?  The  doc* 
trine  of  the  older  cases  is,  that  the  plaintiff 
ought  to  aver  that,  by  the  speaking,  he 
could  not  sell  or  lease  (Cro.  EUz.  197, 
Cro.  Car,  140) ;  and  that  it  will  not  be 
BulBcient  to  say  only,  that  he  had  an  intent 
to  sell,  without  alleging  a  communication 
for  sale  {R.  1,  RoU.  244).  Admitting,  how- 
ever, that  these  may  be  put  as  instances 
only,  and  that  there  may  be  many  more 
cases  in  which  a  particular  damage  may  be 
equally  apparent  without  such  allegation. 


they  establish  at  least  this,  that  in  the  ac- 
tion for  slander  of  title,  there  must  be  an 
express  allegation  of  some  particular  da-p 
mage  resulting  to  the  plaintiff  from  such 
slander.  Now  the  allegation  upon  this 
record  is  only  this,  **  that  the  plaintiff  is 
injured  in  his  rights ;  and  the  shares  so 
possessed  by  him,  and  in  which  he  is  in-* 
terested,  have  been  and  are  much  depre- 
ciated and  lessened  in  value ;  and  divers 
persons  have  believed  and  do  believe,  that 
he  has  little  or  no  right  to  the  shares, 
and  that  the  mine  cannot  be  lawfully  worked 
or  used  for  his  benefit ;  and  that  he  hath 
been  hindered  and  prevented  from  sellinff 
or  disposing  of  his  said  shares  in  the  said 
mine,  and  from  working  and  using  the  same 
in  so  ample  and  beneficial  a  manner  as  he 
otherwise  would  have  done."  And  we  are 
of  opinion,  that  this  is  not  such  allegation 
of  special  damage  as  the  authorities  above 
referred  to  require,  where  the  action  is  not 
founded  on  the  words  spoken  or  written, 
but  upon  the  special  damage  sustained. 

It  has  been  argued  in  support  of  the 
present  action,  that  it  is  not  so  much  an 
action  for  slander  of  title  as  an  action  for 
a  libel  on  the  plaintiff  in  the  course  of  bis 
business,  and  in  the  way  of  gaining  his 
livelihood,  and  that  such  an  action  is  strictly 
and  properly  an  action  for  defamation,  and 
so  classed  and  held  by  all  the- authorities. 
But  we  think  it  sufficient  to  advert  to  the 
declaration,  to  be  convinced  that  the  publi- 
cation complained  of  was  really  and  strictly 
a  slander  of  the  plaintifTs  title  to  his  shares, 
and  nothing  else.  The  bill  in  Chancery, 
out  of  which  the  publication  arose,  is  filed 
by  Tollervey,  who  disputed  the  plaintiff's 
right  to  the  whole  of  the  shares,  and  daimed 
in  himself  a  right  to  part  of  the  same,  and 
prated  that  he  might  be  declared  to  be 
entitled  to  some  of  them;  and  the  only 
mention  made  as  to  the  working  of  the 
mines,  wak  with  reference  to  the  appoint- 
ment of  a  receiver  to  the  profits  thereo£ 
And  we  think  it  would  be  doing  violence 
to  the  natural  meaning  of  the  terms  of  the 
publication,  if  we  were  to  hold  it  to  be 
published  of  the  plaintiff  in  the  course  of 
his  business  or  occupation,  or  mode  of 
acquiring  his  livelihood,  and  not  as  refer- 
ring to  the  disputed  title  of  the  shares  of 
the  mine. 
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B  Wn  urged,  secondly,  that  how- 
icessary  it  may  be,  according  to  the 
authorities,  to  allege  some  particu- 
lage  in  cases  of  unwritten  slander  of 
e  case  of  written  slander  stands  on 
It  grounds ;  and  that  an  action  may 
itained  without  an  allegation  of  da- 
ctually  sustained,  if  the  plaintiff's 
e  impeached  by  a  written  publica- 
lich  of  itself,  it  is  contended,  affords 
ption  of  injury  to  the  plaintiff.  No 
ty  whatever  has  been  cited  in  sup- 
this  distinction.  And  we  are  of 
that  the  necessity  for  an  allegation 
1  damage  in  the  case  of  slander  of 
mnot  depend  upon  the  medium 
which  that  slander  is  conveyed, 
whether  it  be  through  words,  or 
or  print ;  but  that  it  rests  on  the 
>f  the  action  itself,  namely,  that  it 
ction  for  special  damage  actually 
d,  and  not  an  action  ror  slander, 
curastance  of  the  slander  of  title 
mveyed  in  a  letter  or  other  publi- 
appears  .to  us  to  make  no  other 
ce  than  that  it  is  more  widely  and 
mtly  disseminated,  and  the  damages 
quence  more  likely  to  be  serious 
ere  the  sjander  of  title  is  by  words 
It  it  makes  no  difference  whatever 
gal  ground  of  action, 
hese  reasons  we  are  of  opinion, 
:  action  is  not  maintainable,  and 
;ment  must  be  arrested  ;  and,  con- 
y,  it  becomes  unnecessary  to  in*- 
bether  the  innuendo  laid  in  the  de- 
I  is  larger  than  it  ought  to  have 

terefore  make  the  rule  for  arresting 
^ent  absolute. 

Rule  absolute. 


BENMBTT  V,  SMITH. 


tee. — DeclaraUaH — Rule  to  plead. 

f  notice  is  given  to  defendant^  that 
ation  is  lefi  at  the  office^  and  he  is 
to  plead  in  eight  days,  such  decla- 
held  to  he  well  delivered  from  the 
iving  such  notice^  not  from  the  day 
e  declaration  is  actually  lodged  in 


On  the  26th  of  October,  the  plaintiftf  left 
a  declaration  at  the  ofHce,  and  on  the  same 
day  entered  a  rule  to  plead.  On  the  27th, 
the  defendant,  who  resided  at  Liverpool, 
received  a  notice,  that  a  declaration  had 
been  left  at  the  office,  with  a  direction  to 
plead  in  eight  days.  The  defendant  im- 
mediately wrote  to  his  agent  in  London, 
Who  searched  the  office  for  a  rule  to  plead, 
commencing  his  search  on  the  27th  of  Oc- 
tober, the  day  when  notice  of  the  declara- 
tion was  given.  As  he  found  no  rule  en- 
tered on  or  subsequent  to  that  day,  the' 
defendant  did  not  plead,  and  the  plaintiff 
signed  judgment. 

SeweU  had  obtained  a  rule  to  shew  cause 
why  that  judgment  should  not  be  set  aside, 
on  the  ground,  that  the  rule  to  plead,  hav- 
ing been  entered  before  the  declaration  was 
delivered,  was  a  nullity,  and,  consequently, 
judgment  was  signed  without  any  rule  to 
plead.  He  relied  on  the  rule  of  Michael- 
mas term,  1  Geo.  2  (1). 

Crowder,  in  shewing  cause,  relied  on 
ShadweU  v.  Angell  (2). 

Sewellf  in  support  of  the  rule,  cited 
Hutchinson  v.  Brown  (3),  Weddle  v.  Brazier 
(4),  Tidd^s  Prac.  9th  edit.  456,  Oascoigne 
v.  Brown  (5),  and  Arch.  Pr.  C.P.  ed.  1834, 
p.  192. 

The  Court  said,  they  would  speak  to  the 
Judges  upon  the  subject,  and  inquire  as  to 
the  practice  of  the  other  Courts  ;  and  now 

Per  Curiam. — ^We  find  by  the  practice, 
as  well  of  this  as  of  the  other  courts,  that 
a  rule  to  plead  should  not  be  led  at  the 
office  until  notice  of  declaration  has  been 
given ;  consequently,  the  judgment  here 
was  irregular,  and  the  rule  for  setting  it 
aside  should  be  made  absolute,  but  without 
costs. 

(1)  Whicb  directs,  that "  where  a  copy  of  the 
declaration  is  led  in  the  o£Sce,  each  declaration  shall 
be  deemed  well  delirered  to  the  defendant  from  lh§ 
time  of  giving  $uch  notice,  and  not  otherwlte," 

(«)  1  Burr.  55. 

(3)  7  Term  Rep.  «98. 

(4)  1  Dowl.  P.C.  639  J  s.  c.  f  taw  J,  Rep.  (« J.) 
Exch.  4. 

(5)  Barnes,  f27. 
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8T0CKLET  0.  PAGET. 


1836. 

Nov.  23. 
jiffidavii  of  Debt— Writ  o/*  Capias. 

An  affidavit  of  debt  for  money  faid^  work 
and  labour ^  t^c,  at  the  request  of  the  defen^ 
dant,  need  not  specify  the  distinct  amounts 
due  for  money  paid,  work  and  labour,  <^c. 

If  a  writ  of  capias,  issued  against  a  defen- 
dant, expire  by  effiux  of  time,  i.  e.  if  the  four 
months  nave  elapsed  from  the  teste,  the  second 
writ  issued  against  the  party  into  the  same 
county  should  be  an  origtnal,  not  an  alias. 

The  affidavit  of  debt,  on  which  the  de- 
fendant had  been  arrested  in  this  action, 
stated,  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  156/.  for  money 
paid,  laid  out,  and  expended  by  the  depo- 
nent unto  and  for  the  use  of  the  said  Wil- 
liam Paget,  and  at  his  request,  and  for 
work  and  labour,  care,  diligence,  and  at- 
tendance, and  journies  done,  performed, 
bestowed,  and  taken  by  him,  this  deponent, 
for  the  said  William  Paget,  at  his  request. 
A  writ  of  capias  had  been  issued  into  Mid- 
dlesex, tested  the  11th  of  January  1836, 
but  the  arrest  was  made  under  a  second 
original  writ,  tested  the  11th  of  November 
1836,  and  issued  into  the  same  county. 

Butt  now  applied  for  a  rule  to  shew  cause 
why  the  defendant  should  not  be  discharged 
out  of  custody,  contending,  that  the  affida- 
vit of  debt  should  have  specified  the  dis- 
tinct amounts  due  for  money  paid,  work 
and  labour,  &c.,  as  these  could  not  all  be 
the  subject  of  one  count;  and  that  the 
second  writ,  as  it  was  issued  into  the  same 
county  as  the  first,  ought  not  to  have  been 
an  original^  but  an  altos. 

The  Court  were  decidedly  of  opinion 
that  the  objection  to  the  affidavit  of  debt 
could  not  be  maintained,  as  the  words,  "at 
bis  request"  were  added ;  and,  upon  ascer- 
taining the  teste  of  the  first  writ,  they  were 
of  the  same  opinion  as  to  the  other  objec- 
tion, inasmuch  as  the  four  months  for 
which  the  first  writ  was  to  be  in  force  had 
expired  long  before  the  teste  of  the  second, 
and  thus  the  second  could  not  be  consi- 
dered as  a  continuance  of  the  first,  but 
should  be  treated  as  an  original  writ,  and 
could  not  be  referred  to  or  conneated  with 


the  former,  under  which  nothing  had  been 
done ;  consequently—- 

Butt  took  nothing  by  his  motion. 


1836.     >  . 

N         25     i     ^^'        CAULPFIBLD  V,  BOB. 

Landlord  and  Tenant^Ejeetment — BaiL 

An  agreement  on  which  an  application  is 
made  by  a  landlord  against  a  tenant  under 
1  Geo.  4.  c.  87.  s.  1,  must  be  stamped  at  the 
Ume  when  the  appUcation  is  made.  It  is  not 
enough  to  get  it  stamped  in  the  interval  be- 
tween  obtaining  the  rule  and  shewing  cause. 

The  act  requires  the  landlord  to  produce 
the  original  agreement,  or  a  counterpart  or 
duplicate,  and  the  productwn  of  a  copy  is 
insufficient. 

Wilde,  Serf.,  upon  an  affidavit  in  the 
terms  prescribed  by  1  Geo.  4.  c.  87.  s.  1, 
to  whidi  was  annexed  a  copy  of  an  agree- 
ment for  a  lease  which  had  expired,  had 
obtained  a  rule,  on  the  part  of  the  landlord 
against  the  tenant,  under  that  statute. 

Stephen,  Serj.,  on  shewing  cause,  took 
the  preliminary  objection,  that  the  original 
agreement  was  unstamped  at  the  time  the 
rule  was  obtained,  although  it  had  been 
stamped  previously  to  the  day  for  shewing 
cause.  He  also  submitted,  that  the  pro- 
duction of  a  copy  did  not  satisfy  the  terms 
of  the  statute,  which  required  the  landlord 
to  produce  "the  lease,  or  agreement,  or 
some  counterpart  or  duplicate  thereof." 

Wilde,  Serj.,  in  support  of  the  rule,  sub- 
mitted, Uiat,  as  the  instrument  was  now  in 
court,  properly  stamped,  the  Court  would 
not  inquire  when  the  stamp  was  affixed* 
but  act  upon  the  principle  adopted  in  Clarke 
V.  Jones  {I),  where,  upon  motion  to  set 
aside  a  cognovit,  upon  the  ground  that  it 
was  not  stamped,  the  application  was  re- 
fused, as  the  party  might  g^et  it  stamped 
before  cause  was  shewn.  He  also  urged, 
that  the  object  of  the  statute,  which  was  to 
enable  the  Court  to  see  whether  the  term 
had  expired,  was  satisfied  by  the  produc- 
tion of  a  copy  as  well  as  a  duplicate  or 
coi^nterpart. 

(1)  3  Dowl.  P.C.  t77. 
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TtmkZt  C  J. — ^This,  as  it  appears  to  me, 
is  a  diflSccdty  which  cannot  be  surmounted. 
The  lease  or  agreement^  upon  which  the 
landlord  seeks  to  bring  "k  party  within  this 
statute,  should,  in  my  opinion,  be  a  lease 
or  agreement,  valid,  binding,  and  perfect  in 
all  its  parts,  at  the  time  when  the  landlord 
jiiakes  his  application  to  the  Court.  Now 
it  cannot  be  affirmed  of  an  unstamped  in- 
strument  that  it  is  binding,  valid,  and  per« 
feet.  With  regard  to  the  objection,  that 
die  motion  should  be  made  on  the  produc- 
tion of  the  original  instrument  or  counter- 
part, as  the  statute  is  explicit,  and  entitles 
the  landlord  to  move  on  "  producing  the 
lease  or  agreement,  or  some  counterpart  or 
duplicate  thereof,"  I  think  that  the  copy 
is  insufficient.  The  rule  on  boA  points 
should  be  discharged. 

The  other  Judges  concurring — 

Rule  discharged. 


I 


18S6.      7  STAVERS   V,  CURLIMO  AND   AK- 
Nov.  25.  y  OTHER. 

^  SJup  and  Shippmg — Covenant — Condi' 
Am  precedent. 

Articles  of  agreement  between  the  onmers 
of  a  South  Sea  whaler,  and  the  master,  con* 
tamed  covenants  by  the  latter,  that  he  would 
proceed  to  the  southern  whale  fishery,  pro- 
cure  a  cargo  of  sperm  oil,  ^c,  or  as  great 
a  proportion  thereof  as  circumstances  would 
permit,  and  having  done  so,  would  return  in 
and  with  the  said  ship  to  the  port  of  London, 
and  there,  at  his  own  cost,  together  with  the 
crew,  discharge  and  deliver  the  cargo  to  the 
owners ;  that  he  would  obey  whatever  orders 
nngkt  be  receivedjrom  the  owners,  and  would 
be  frugal  of  the  stores  of  the  ship,  and  would 
o«  no  account  whatever  smuggle  or  permit  it 
Arectly  or  indirectly,  whereby  the  onmers 
mght  be  injured,  binding  himself  to  indem* 
«t^  the  owners  In  case  of  loss  or  damage 
thereby;  and  the  owners  covenanted,  that  on 
the  performance  of  the  before-mentioned 
terms  and  conditions,  they  would  pay  to  the 
inaster  one-twelfth  part  of  the  net  proceeds 
of  the  cargo,  ^e. 

Held,  that  the  performance  of  the  master's 
^cvenants  was  not  a  condition  precedent  to 
^  r^Al  of  action  against  the  owners,  but 
^^  the  covenants  were  independent:  and, 


consequently,  that  in  an  action  for  the  item- 
payment  of  the  master's  proportion  of  the 
proceeds  of  the  cargo,  for  work  and  labour^ 
4*0.,  pleas,  that  the  plaintiff  did  not  pay 
strict  attention  to  the  preservation  of  the 
stores,  that  he  traded  in  such  a  manner  as 
that  the  owners  were  prejudiced,  that  he  did 
not  use  his  best  exertions  to  procure  a  cargOt 
and  on  divers  days  was  drunk  and  intoxicated^ 
and  suffered  disorder  and  irregularity  in  the 
vessel,  were  held  bad  on  demurrer. 

The  declaration  stated,  that,  on  the  9th 
of  February  1832,  by  certain  articles  of 
agreement,  bearing  date  the  day  and  year 
aforesaid,  between  the  defendants  therein 
described  as  owners  of  the  ship  Offley,  then 
lying  at  Gravesend  in  the  river  Thames, 
of  the  one  part,  and  the  plaintiff  of  the 
other  part ;  which  said  articles  of  agree- 
ment were  sealed  with  the  respective  seals 
of  the  defendants,  but  being  in  the  posses- 
sion of  the  defendants,  the  plaintiff  could 
not  bring  them  into  court ; — afler  reciting 
'  that  the  defendants,  as  owners  of  the  ship 
Qffley,  had  fitted  out  the  same  with  all 
necessary  stores,  provisions,  casks,  and 
other  implements  for  the  prosecuting  of  a 
voyage  to  the  southern  whale  fishery ;  and 
had  appointed  the  plaintiff  to  be  master  of 
the  said  vessel,  on  the  terms  and  conditions 
thereinafler  mentioned :  it  was  by  the  said 
articles  of  agreement  witnessed,  and  the 
said  parties  did  thereby  mutually  covenant 
and  agree  to  and  with  each  other,  in  man- 
ner following  :  that  is  to  say,  the  plaintiff 
for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  did  thereby  covenant,  pro- 
mise, and  agree  to  and  with  the  defendants, 
their  heirs,  executors,  administrators,  and 
assigns,  that  he,  the  plaintiff,  would  take 
upon  himself  the  command  of  the  said  ship, 
and  proceed  in  her  as  soon  as  she  was  ready 
for  sea,  to  the  southern  whale  fishery,  and 
procure  a  cargo  of  sperm  oil,  head  matter, 
ambergris,  whale  oil,  seal  skins,  or  any 
other  produce,  or  as  great  a  proportion 
thereof  as  might  be  under  all  circumstances 
within  his  power  to  obtain;  and  having 
done  so,  would  return  in  and  with  the  said 
ship  to  the  port  of  London,  and  there  at 
his  own  costs,  together  with  the  crew, 
discharge  and  deliver  to  the  defendants, 
their  heirs,  executors,  administrators,  and 
ilssigns,  whatever  cargo  the  said  vessel 
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might  have  on  board ;  and  also  that  he,  the 
i^aintiff,  would  obey  such  instructions  re- 
lative to  the  said  vessel  and  her  voyage, 
as  might  from  time  to  time  be  received  by 
him  from  the  defendants^  their  heii;Sy  ex- 
ecutors, administrators,  and  assigns ;  and 
likewise  would  be  as  frugal  as  possible 
with  the  stores  and  provisions  of  the  said 
ship,  and  regularly  enter,  in  a  book  to  be 
provided  for  the  purpose,  the  expenditure 
and  appropriation  thereof^  and  not  dispose 
of  any  part  of  them  without  faithfully  ac- 
counting with  the  defendants,  their  heirs, 
executors,  administrators,  and  assigns,  for 
the  produce  thereof;  and  further,  that  he 
would  not  on  any  account  or  pretence 
whatsoever  smuggle  or  trade,  or  permit  it 
directly  or  indirectly,  whereby  the  said 
ship,  or  the  owners  thereof,  might  be  pre- 
judicially affected ;  or  consent  or  suffer  to 
be  committed  with  his  knowledge,  any  il- 
legal act  or  acts  on  board  the  said  ship, 
whereby  the  owner  or  owners  might  be 
injured :  and  he  thereby  engaged  and 
bound  himself,  his  heirs,  executors,  admi- 
nistrators and  assigns,  to  indemnify,  in  case 
of  such  an  event,  the  said  owners,  from 
and  against  any  claim,  loss,  or  damage 
which  they  might  sustain  thereby :  and  the 
plaintiff  thereby  engaged  on  all  occasions 
to  act  for  the  interests  of  the  said  ship  and 
owners,  according  to  the  utmost  of  his  judg- 
ment and  abilities :  and  the  defendants,  for 
themselves,  their  heirs,  executors,  adminis- 
trators, and  assigns,  did  thereby  covenant, 
promise,  and  agree  that,  on  the  perfomuxnce 
of  the  be/ore^mentioned  terms  and  conditions 
on  the  part  of  the  plaintiff,  they,  the  defen- 
dants, their  heirs,  executors,  administra- 
tors, and  assigns  would  pay,  or  cause  to  be 
paid  unto  the  plaintiff,  his  heirs,  executors, 
administrators,  and  assigns,  asum  ofmoney, 
equal  to  one  twelfth  part  of  the  net  pro- 
ceeds which  might  be  received  from  the 
sale  of  the  cargo,  afler  deducting  the  cost 
of  the  casks  sold  with  the  cargo  of  the  ship, 
and  all  custom-house  expenses,  lighterages, 
pierages  outwards  and  inwards,  convoy, 
dock,  and  all  other  duties  which  were  or 
might  thereafter  be  imposed  onsbipand 
cargo,  or  either  of  them,  together  with 
lighterage,  landing,  wharfage,  quaying, 
coopering,  commissions,  and  all  other 
charges  and  expenses  attending  the  landing 
and  sale  of  the  said  cargo,  togeUjer  with  the 


amount  of  any  diibursements  for  reftesh- 
ments  or  fresh  provisions  which  might  hav^ 
been  made  during  the  voyage  by  the  mi, 
master  :  and  further,  the  defendants  agreed 
to  allow  to  the  plaintiff  one  per  cent,  upon 
the  aforesaid  net  proceeds  after  the  above 
recited  deductions  had  been  made  them<? 
from,  as  by  the  said  articles  of  a^eemeat, 
reference  being  thereunto  had,  would  more 
fully  and  at  large  appear.     And  the  plain- 
tiff said,  that  afterwards,  to  wit,  on  the  Ist 
of  March  in  the  year  aforesaid,  the  plain- 
tiff took  upon  himself  the  command  of  the 
said  ship,  and,  the  same  being  ready  for  sea, 
then  proceeded  in  her  for  the  southern 
whale  fishery ;  and  aflerwards,  to  wit,  on 
&c,  and  on  divers  days  between  that  day  and 
the  return  of  the  said  ship  tp  the  said  port 
of  London,  as  hereinafter  mentioned,  at  and 
in  the  said  southern  whale  fishery,  procured 
for  the  said  ship  a  cargo,  to  wit,  374  tons 
of  sperm  oil,  head  matter,  ambergris,  whale 
oil,  seal  skins,  and  other. produce  of  great 
value,  to  wit,  of  the  value  of  10,000/.,  being 
the  best  cargo  that,  under  all  the  circum- 
stances, it  was  in  the  power  of  the  plaintiff 
to  obtain.     That  the  said  cargo  being  so 
obtained,  and  on  board  the  said  ship,  after- 
wards, to  wit,  on  the  Ist  of  January  18S5, 
the  plaintiff,  in  and  with  the  said  ship,  the 
said  cargo  being  and  continuing  on  board 
thereof,  returned  to  and  arrived  at  the  said 
port  of  London,  and  then  and  there  at  the 
said  port,  at  his,  the  plaintiff's,  own  cost, 
together  with  the  said  ship,  discharged  and 
delivered  to  the  defendants  the  said  cargo^ 
being  of  the  value  aforesaid.     That  the 
plaintiff,  during  the  voyage  aforesaid,  obey- 
ed all  instructions  relative  to  the  said  vessel 
and  her  said  voyage,  from  time  to  time  re- 
ceived by  him,  the  plaintiff,  from  the  defen- 
dants, or  either  of  them,  and  was  as  frugal 
as  possible  with  the  stores  and  provisions 
of  the  said  ship,  and  regularly  entered  in  a 
certain  book  provided  for  that  purpose  the 
expenditure  and  appropriation  thereof,  and 
faithfuUy  accounted  to  the  defendants  for 
the  produce  of  every  part  of  the  stores 
and  provisions  aforesaid  by  the  plaintiff 
disposed  of  during  the  voyage.     That  the 
plaintiff  during  the  said  voyage  did  not 
smuggle  or  trade,  or  permit  it  directly  or 
indirectly,  whereby  the  said  ship  or  owners 
might  be  or  were  prejudicialiy  affected,  and 
did  not  consent  or  suffer  to  be  committod 
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his  knowledge,  any  illegal  act  or  acts 
5ard  the  said  ship,  whereby  the  owner 
nrners  might  be  injured,  but,  on  the 
ary  thereof,  the  plaintiff  on  all  occa- 
acted  for  the  interest  of  the  said  ship 
)wners  to  the  utmost  of  his  judgment 
ibilities ;  of  all  which  several  premises 
lefendants  afterwards,  and  after  the 
n  of  the  said  ship  to  the  port  of  Lon- 
to  wit,  on  &c.  had  notice.  That  the 
:argo,  after  the  return  of  the  said  ship 
)resaid  to  the  port  of  London,  to  wit, 
c,  was,  by  the  defendants,  sold  for 
jfe  sum,  to  wit,  the  sum  of  10,000/. ; 
the  net  proceeds  received  by  the 
dants  from  the  said  sale,  after  de- 
Qg  the  cost  of  the  casks  sold  with 
uurgo,  and  all  cnstom-house  ex* 
8,  ugliterages,  pierages  outwards  and 
ds,  convoy,  dock,  and  other  duties 
led  on  the  said  ship  and  cargo,  or 
*  of  them,  together  with  lighterage, 
ig,  wharfage,  quaying,  coopering, 
lissions,  and  all  other  charges  and 
ises  attending  the  landing  and  sale  of 
irgo,  together  with  the  amount  of  the 
rsements  for  refreshments  and  fresh 
lions  made  during  the  said  voyage  by 
laintifT,  amounted  to  a  large  sum,  to 
he  sura  of  6,000/.,  whereof  the  de- 
nts then  had  notice ;  whereby,  and 
ians  of  the  premises,  an  action  hath 
ed  to  the  plain tiflT,  to  demand  and 
of  or  from  the  defendants  a  large 
to  wit,  the  sum  of  500/.,  being  one- 
h  part  of  the  said  net  proceeds,  to 
f  tl^  said  sum  of  6,000/. ;  and  thereby 
and  by  means  of  the  premises,  an 
I  hath  accrued  to  the  plaintiff  to  de- 
and  have,  of  and  from  the  defendants, 
ain  other  large  sum,  to  wit,  the  sum 
'.,  being  one  per  cent,  upon  the  said 
roceeds,  to  wit,  on  the  said  sum  of 
/«  Yet  the  defendants  have  never  at 
Die  paid  to  the  plaintiff  the  said  sums 
OL  and  60/.,  or  either  of  them,  or 
urt  thereof. 

9  declaration  also  contained  a  count 
srk  and  labour,  money  paid,  and  on 
rount  stated. 

s  second  plea  alleged,  that,  after  the 
Ig  of  the  agreement  jn  the  first  count 
oned,  and  before  the  commencement 
i  said  voyage,  to  wit,  on  the  9th  of 
lary  1 83^,  the  plaintiff  received  from 


the  defendants  certain  instructions  relative 
to  the  said  vessel  and  her  said  voyage, 
whereby  the  defendants  instructed  the 
plaintiff  among  other  things,  during  the 
said  voyage  to  pay  the  strictest  attention 
to  the  preservation  of  the  stores  of  all 
kinds  belonging  to  the  ship,  and  to  be 
careful  in  bringing  the  ship  and  remaining 
stores  home  in  the  best  possible  order  for 
undertaking  a  future  voyage:  that  the 
plaintiff  should  cautiously  abstain  himself, 
and  strictly  prohibit  all  on  board  the  said 
vessel  from  engaging  in  any  sort  of  trade 
whatsoever:  that  the  plaintiff  should  stu- 
diously avoid  putting  in  anywhere  except 
when  argent  and  unavoidable  necessity 
impelled  him  to  do  so :  that  the  plaintiff 
should  use  his  best  exertions  to  obtain  in 
the  least  possible  time  a  full  cargo  for  the 
said  ship  or  vessel ;  should  endeavour  to 
maintain  order  and  regularity  therein,  and 
to  promote  the  health  and  comfort  of  all 
on  board  the  said  vessel  during  the  voyage. 
That  the  plaintiff  disobeyed  the  said  in- 
structions in  this,  to  wit,  that  he  did  not 
during  the  said  voyage  pay  the  strictest 
attention  to  the  preservation  of  the  stores 
of  all  kinds  belonging  to  the  ship,  and  was 
not  careful  in  bringing  the  remaining  stores 
home  in  the  best  possible  order  for  under- 
taking a  future  voyage  ;  but,  on  the  con- 
trary thereof,  during  the  said  voyage  did 
carelessly,  negligently,  and  wilfully  damage 
and  suffer  to  be  damaged,  certain  stores 
which  had  been  and  were  provided,  and 
were  during  the  said  voyage  the  stores  of 
the  said  ship,  and  which  were  not  used 
during  the  voyage,  whereby  the  same  were 
rendered  unfit  for  undertaking  a  future 
voyage ;  and  that  the  plaintiff  also  dis- 
obeyed the  said  instructions  in  this,  to  wit, 
that  he  did  not  cautiously  abstain  from 
engaging  in  any  sort  of  trade  whatsoever, 
but,  on  the  contrary  thereof^  during  the 
time  aforesaid,  on  divers  days  between  the 
said  9th  of  February  1832,  and  the  7tb  of 
August  1835,  and  during  the  said  voyage, 
was  engaged  in  trade,  and  did  trade  for  his 
own  personal  advantage.  That  the  plaintiff 
also  disobeyed  the  said  instructions  in  this, 
to  wit,  that  he  did  not  avoid  putting  in  any- 
where except  when  urgent  and  unavoidable 
necessity  compelled  him  so  to  do,  but,  on  the 
contrary  thereof,  during  the  sai^  voyage, 
put  in  to  divers,  to  wit,  ten  ports. ana  ten 
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harbours,  and  stayed  and  continued  therein 
for  divers  long  spaces  of  time,  that  is  to  say, 
for  two  months  in  each  of  the  said  ports 
and  harbours,  although  not  compelled  by 
any  urgent  or  unavoidable  necessity  so  to 
do.  That  the  plaintiff  also  disobeyed  the 
said  instructions  in  this,  to  wit,  that  the 
plaintiff  did  not  use  his  best  exertions  to 
obtain  in  the  least  possible  time  a  full 
cargo  for  the  said  ship  or  vessel,  and  did 
not,  during  the  voyage,  maintain  order  and 
regularity  in  the  said  vessel,  or  promote 
the  comfort  of  all -who,  during  the  said 
time,  were  on  board  the  said  vessel ;  but, 
on  the  contrary,  the  plaintiff,  on  divers 
days  and  times  during  that  time  and  during 
the  said  voyage,  to  wit,  on  the  9th  of  Fe- 
bruary 18S2,  and  on  divers  other  days  and 
times  between  that  day  and  the  7th  of  Au- 
gust 1835,  was  drunk  and  intoxicated,  and 
caused  and  suffered  disorder  and  irregu- 
larity in  the  said  vessel,  although  he  might 
and  could  then  have  maintained  order  and 
regularity  therein.  That  the  plaintiff,  dur- 
ing the  said  voyage,  also  disobeyed  his  said 
instructions  in  this,  to  wit,  that,  during  the 
whole  of  the  said  voyage,  he  rendered  the 
said  vessel  and  the  said  voyage  uncomfort- 
able to  the  crew  who,  during  that  time, 
were  on  board  the  said  vessel :  concluding 
with  a  verification. 

Third  plea — that  the  plaintiff,  during 
the  said  voyage,  to  wit,  on  the  said  9th  of 
February  1832,  and  on  divers  days  be- 
tween that  day  and  the  7th  of  August  1885, 
did  trade  in  such  a  manner  that  the  owners 
of  the  said  ship  were  prejudicially  affected 
thereby :  concluding  to  the  country. 

Fifth  plea — so  far  as  related  to  the  non- 
pa3rment  of  the  said  sum  of  money,  in 
wluch  the  defendants  were  alleged  to  be 
indebted  to  the  plaintiff,  for  the  price  and 
value  of  work  done  by  the  plaintiff  for  the 
defendants  at  their  request, — that  the  said 
work  was  done  by  the  plaintiff  for  the  de- 
fendants in  and  about  the  taking  upon  him- 
self the  command  of  the  said  ship  in  the 
first  count  mentioned,  and  proceeding  in 
her  to  the  southern  whale  fishery,  as  in  the 
said  first  count  mentioned,  and  in  procuring 
for  the  same  ship  a  cargo,  and  in  returning 
in  the  said  ship  and  in  the  command  there- 
of to  the  port  of  London,  and  there  dis- 
charging and  delivering  to  the  defendants 
the  aaid  cargo :  that  such  work  was  done 


and  performed  by  the  plaintiff  for  the  de- 
fendants, under  and  by  virtue  of  the  said 
articles  of  agreement  in  the  said  first  count 
mentioned:  and  that  the  plaintiffd  id,  during 
the  said  voyage,  to  wit,  on  the  9th  of  Fe- 
bruary 1882,  and  on  divers  days  between 
that  day  and  the  7th  of  August  1885,  trade 
in  such  a  manner  that  the  owners  of  the 
said  ship  were  prejudicially  affected  there- 
by :  concluding  with  a  verification. 

Demurrer  and  joinder. 

Whately,  in  support  of  the  demurrer. — 
The  pleas  are  bad,  as  the  covenants  are 
not  dependent,  and  conditions  precedent, 
but  independent,  and  the  remedy  against 
the  plaintiff  for  the  covenants  he  is  alleged 
to  have  broken,  is  by  cross-action.    The 
difficulties  that  formerly  arose  upon  this 
subject  have  been  removed  by  the  doctrine 
of  Lord  Mansfield  in  Boone  v.  Eyre  (1), 
*^  That  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides, 
they  are  mutual  conditions,  the  one  prece- 
dent to  the  other;  but  where  they  go  only 
to  a  part,  where  a  breach  may  be  paid  for 
in  damages,  there  the  defendant  has  a  re- 
piedy  on  his  covenant,  and  shall  not  plead 
it  as  a  condition  precedent."   This  distinc- 
tion was  acted  on  in  Davidson  ▼.   Owynne 
(2),  where  it  was  held,  that  a  master  of  a 
ship  was  entitled  to  his  full  freight,  though 
he  had  not  sailed  with  the  first  convoy, 
according  to  agreement ;  his  sailing  with 
such  first  convoy  not    being  a  condition 
precedent  to  his  recovering  freight  for  the 
voyage  actually  performed,  but  a  distinct 
covenant,  for  the  breach  of  which  he  was 
liable  in  damages ;  and  in  Ritchie  v.  Atlnrt- 
son  (8),  where  a  master  agreed  to  deliver 
a  complete    cargo,    and    only   delivered 
half  one,  and  it  was  held,  that  the  delivery 
of  a  complete  cargo  was  not  a  condition 
precedent,  and  the  master  might  recover 
freight  for  the  short  cargo,  as  the  freighter 
had  his  remedy  in  damages.  The  principle 
was  confirmed  in  Siorer  v.  Gordon  (4),  in 
PuUen  ▼.  Stamforth  (5),  and  in  Carpenter 
V.  CressweU(6).  In  Campbell  v.  Jones  {7), 

(1)  1  H.  BUck.  «78. 
(f)  1«  East,  381. 
(S)  10  East,  «95. 

(4)  3  Mao.  &  Selw.  308. 

(5)  11  £ut,  230. 

(6)  4  Bing.  409;  8.  c.  6  Uw  J.  Rep.  C.P.  tT^ 

(7)  6T«niiRep.571. 
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Eenyon  said,  "  Whether  these  kinds 
enant  be  or  be  not  independent  of 
>ther,  must  certainly  depend  on  the 
sense  of  the  case ;"  and  clearly,  if 
e  the  test,  the  covenants  here  roust 
istrued  as  independent,  for  otherwise 
aintifif  would  not  be  entitled  to  any 
eration  for  his  services,  although  he 
(rformed  the  voyage,  and  obtained  a 
profit  on  the  sale  of  the  cargo,  if  he 
it  obtained  a  full  cargo, 
^.  Richards. — ^The  cases  referred  to 
determine  this  question,  for  each 
lust  depend  upon  its  own  circum- 
(,  and  the  intention  of  the  parties  to 
ected  from  the  whole  of  the  agree- 
Now  on  looking  at  this  agreement, 
is  for  a  protracted  and  expensive 
I,  attended  with  considerable  risk, 
ith  the  best  management,  it  is  impos- 
Dt  to  infer  that  the  owners  intended  to 
i  rigid  performance  of  the  covenants 
captain,  as  a  condition  precedent  to 
It  to  remuneration,  in  order  to  en- 
e  greatest  care  and  skill  in  bringing 
land  the  most  valuable  cargo  tliat 
be  procured.  The  words  of  the 
It  are  strongly  in  support  of  this 
ction,  for  the  captam  is  to  be  en- 
)  his  reward  **on  performance  of  the 
nentioned  terms  and  conditions,*' 
listinguishes  this  case  from  Carpenter 
twell,  where  the  defendant's  engage- 
as  in  consideration  of  the  plaintiflP's 
Its ;  and  in  Rose  v.  Poulton  (8), 
D,  J.  said,  '*  there  is  a  well-known 
ion  between  cases  where  the  consi- 
1*  for  doing  a  thing  is  the  doing  of 
her  thing,  and  where  it  is  merely 
nanting  to  do  such  a  thing."  The 
embles  that  of  Glasehrook  v.  Wood" 
where  the  plaintiff  covenanted  to 
defendant  a  school-house,  and  to 
the  same  to  him  on  or  before  the 
.ugust  1797,  and  deliver  possession 
{4th  of  June  1796,  and  in  consider- 
ereof,  the  defendant  covenanted  to 
Ttain  sum  on  or  before  the  Ist  of 
1797: — it  was  held,  that  these 
(pendent  covenants,  and  that  the 
could  not  sue  for  the  money,  with- 

3.  &  Ad.  8S1  i  f.  c.  1  Ltw  J.  Rep.  (n.s.) 

fenn  R«p.  366. 


out  averring  that  he  conveyed  or  tendered 
to  convey  the  premises  in  question.  Hun" 
locke  V.  Blacklowe {I0)f  which  contains  the 
words,  "in  consideration  of  the  perform- 
ance thereof,"  in  which  judgment  was  given 
for  the  plaintiff,  will  not  assist  the  party 
here,  for  the  covenant  there  was  in  the  na- 
ture of  a  negative  one. 

ffhately,  in  reply,  denied  the  appli- 
cability of  Glasehrook  v.  Woodrow  to  the 
present  case.  He  also  urged,  that  the  im- 
portance contended  for  could  not  be  at- 
tached to  the  words  of  the  covenant,  for 
according  to  Ashurst,  J.,  delivering  the 
judgment  in  Hotham  v.  the  East  India 
Company {II),  there  are  no  precise  tech- 
nical words  required  in  a  deed,  to  make  a 
stipulation  a  condition  precedent  or  subse- 
quent :  neither  does  it  depend  on  the  cir- 
cumstance, whether  the  clause  is  placed 
prior  or  subsequent  in  the  deed,  so  that  it 
operates  as  a  proviso  or  covenant.  He 
also  referred  to  Thorpe  v.  Tltorpe  {12). 
Cur,  adv.  vult. 

TiNDAL,  C.J. — The  demurrer  to  the 
pleas  of  the  defendant  raises  the  question, 
whether  the  performance  of  the  covenants 
entered  into  by  the  plaintiff  in  the  articles 
of  agreement  on  which  this  action  is  found- 
ed, forms  a  condition  precedent  to  the 
plaintiff's  right  to  recover  on  the  covenants 
entered  into  by  the  defendants. 

The  rule  has  been  established  by  a  long 
series  of  decisions  in  modern  times,  that 
the  question  whether  covenants  are  to  be 
held  dependent  or  independent  of  each 
other,  is  to  be  determined  by  the  intention 
and  meaning  of  the  parties  as  it  appears 
on  the  instrument,  and  by  the  application 
of  common  sense  to  each  particular  case ; 
to  which  intention,  when  once  discovered, 
all  technical  forms  of  expressipn  must  give 
way.  And  one  of  the  means  of  discovering 
such  intention  has  been  laid  down  with 
great  accuracy  by  Lord  Ellenborough,  in 
the  case  of  Ritchie  v.  Atkinson,  to  be  this, 
**  that  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides, 
they  are  mutual  conditions,  the  one  prece- 
dent to  the  other;  but  where  the  covenants 

(10)  2  Saund.  155,  B  ;  8.  c.  1  Mod.  164. 

(11)  iTerm  Rep.  645. 

(M)  1  Lord  Ravm.  661',  8.c.  ?  Salk.  17t. 


Digitized  by 


poogle 


u 


COURT  OF  COMMON  PLEAS : 


go  only  to  apart,  there  a  remedy  lies*  on  the 
covenant  to  recover  damages  for  the  breach 
of  it,  but  it  is  not  a  condition  precedent.** 

Now,  applying  that  distinction  to  the 
consideration  of  the  covenant  in  question, 
we  think  the  necessary  inference  is,  that  it 
was  not  the  intention  of.  the  contracting 
parties  that  any  of  the  covenants  entered 
into  by  the  plaintiff,  the  captain  of  the  sliip, 
should  form  a  condition  precedent  to  his 
right  to  recover  on  the  covenant  entered 
into  by  the  defendants,  the  ship-owners, 
for  his  stipulated  remuneration.  Thus, 
for  instance,  if  the  covenant  to  procure  a 
cargo  of  sperm  oil,  &c.,  or  as  great  a  pro- 
portion thereof  as  might  be,  under  all  cir- 
cumstances, within  the  power  of  the  plain- 
tiff to  obtain,  be  held  to  be  a  condition 
precedent,  a  very  small  and  trifling  defi- 
ciency from  the  best  possible  cargo,  if  at- 
tributable to  any  the  slightest  carelessness 
on  the  part  of  the  plaintiff,  would  occasion 
the  total  loss  of  all  his  profits  of  the  voyage ; 
whereas,  if  the  breach  of  covenant  were 
made  the  subject  of  an  action  by  the  defen- 
dants, the  compensation  to  them  for  such 
breach  would  correspond  exactly  with  the 
extent  of  their  injury.  The  same  obser- 
vation applies,  in  a  still  stronger  degree, 
to  the  non- performance  of  the  several  other 
covenants  set  out  and  relied  upon  in  the 
second  and  last  pleas ;  which  covenants 
might  be  broken,  to  the  letter,  with  very 
litUe  damage  resulting  therefrom  to  the 
ship-owner,  whilst,  on  the  other  hand,  by 
treating  them  as  conditions  precedent,  a 
trifling  injury  to  one  party  would  occasion 
the  loss  of  all  the  remuneration  to  the  other 
for  long  and  laborious  service. 

The  parties  to  such  a  contract  may  un- 
doubtedly, if  they  think  proper,  agree  that 
the  captain's  right  to  recover  any  remune- 
ration for  his  services  shall  be  conditional 
only,  and  shall  depend  on  his  strict  per- 
formance of  the  covenants  he  enters  into : 
and  if  words  are  used  in  the  contract  so 
precise,  express,  and  strong,  that  such  in- 
tention, and  such  intention  only,  is  com- 
patible with  the  terms  employed,  however 
inconsistent  it  may  be  with  general  prin- 
ciples of  reasoning,  a  Court  can  only  give 
effect  to  such  declared  intention  of  the 
parties.  The  only  question  in  every  par- 
ticular case  is,  whether  such  intention  is  so 


declared.  In  this  case  it  is  insisted  on  tl 
part  of  the  defendants  that  such  must  1 
considered  to  be  the  intention ;  for  tli 
the  defendants*  covenant  is  entered  in 
'  with  the  plaintiff,  not  simply  in  consider! 
tion  of  the  plain tiflfs*  covenants  and  agrci 
ments,  but  "  on  the  performance  of  tl 
before-mentioned  terms  and  conditions  < 
the  part  of  the  plaintiff;"  which  words, 
is  argued,  must  of  necessity  shew  the  i 
tention  that  the  performance  by  the  plai: 
tiff  must  be  a  condition  precedent,  and  n 
rest  in  covenant  merely.  And  if  this  we 
res  Integra^  the  argument  w^ould  undoulj 
ediy  be  strong.  But  in  the  case  of  Boo 
v.  Eyre,  the  leading  case  on  this  subje^ 
and  in  which  the  distinction  before  advei 
ed  to  is  first  clearly  established,  the  defe 
dant  covenanted  that  '*  the  plaintiff  w 
and  truly  performing  all  and  everythi 
therein  conUiined  on  his  part  to  be  pt 
formed,"  he  the  defendant  would  pay  t 
annuity.  In  that  case  the  performance 
the  plain tifTs  covenant  is  made  the  con 
deration  for  the  defendant's  liability  ; 
cording  to  the  strict  technical  frame  of  i 
agreement ;  but  in  that'  case  it  was  he 
that  the  obvious  intention  of  the  part 
was  opposed  to  it,  and  such  intention  v 
allowed  to  prevail.  The  case  also  of  //i 
locke  v.  Blacklowe  is  strong  to  shew  t 
courts  of  justice  are  more  anxious  to  t 
cover  and  to  be  governed  by  the  intent 
of  the  parties,  than  to  follow  the  strict  3 
technical  form  of  words  used  in  the  inst 
ment. 

We  think,  therefore,  the  authorities 
able  us  to  give  effect  in  this  case  to  1 
which  appears  to  us  the  intention  of 
parties ;  namely,  that  the  ship-owi 
should  have  their  remedy  in  damages 
the  covenants  entered  into  by  the  cap 
for  any  loss  occasioned  by  the  brc 
thereof;  but  that  a  failure  in  the  full 
literal  performance  of  those  covenant 
the  part  of  the  captain  should  not  be 
up  by  the  ship-owners  as  an  answer  t( 
action  on  their  own  covenants.  And 
therefore  give 

Judgment  for  the  plaintlj^ 
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1836.       1         TBOWBR  AMD  0THB*8  V, 
Nov.  25,  J  CHADWICK. 

Case — Negligence — Pleading. 

In  an  action  on  the  case,  a  count  alleged 
that  the  plaintiffs  were  possessed  of  a  vault 
or  cellar  adjoining  other  vaults  and  mallst 
and  which  in  part  rested  upon  and  was  of 
right  supported  in  part  by  part  of  those  ad" 
joining  vaults  and  walls;  and  that  the  plain" 
tiffs  were  of  right  entitled  that  their  vault  or 
cellar  should  be  so  supported;  and  that  there 
were  foundations  belonging  to  and  supporting 
ike  plaintiff s'  vault  or  cellar,  which  the  plain" 
tiffs  of  right  ought  to  enjoy ;  and  that  the 
defendant  wrongfully  and  injuriously  took 
down  ani  removed  tike  adjoining  vaults  and 
walls  without  shoring  or  propping  up,  or 
taking  other  reasonable  or  proper  precaution 
to  support  or  secure  the  plaintiffs*  vault  or 
cellar^  so  as  to  prevent  it  from  being  weakened 
or  damaged,  and  wrongfully  and  injuriously 
dug  near  to  the  foundations  thereof  without 
taking  due  and  proper  precautions  to  prevent 
them  from  being  weakened  and  injured  and 
from  giving  way ;  whereby  the  vault  and 
foundations  were  weakened  and  injured,  and 
h^  the  fall  of  certain  bricks  and  timber,  spe- 
cuU  damage  ensued: — Held,  that  a  clear 
and  substantial  ground  of  action  was  stated; 
and  that  if  the  defendant  objected,  that  the 
plaintiffs^  right  and  title  was  not  set  forth 
with  sufficient  certainty,  he  ought  to  have  de- 
murred specially,  and  not  to  have  pleaded 


Pleas,  as  to  the  not  shoring  up  or  taking 
due  or  proper  precautions  to  secure  the  plain" 
tiffs*  vault,  or  to  prevent  the  foundations 
thereof  from  being  weakened,  that  no  such 
duty  or  obligation  was  cast  upon  the  defeu" 
dant  by  law,  held  bad,  as  traversing  the  eX' 
istence  of  a  duty  or  obligation  not  alleged 
by  the  plaintiffs,  and  raising  an  issue  of  law. 
A  plea  alleging  that  the  fall  of  the  bricks, 
tinier,  ^c.  was  not  caused  by  any  act  or 
default  of  the  defendant,  or  the  breach  or 
neglect  of  any  obligation,  duty,  or  liability 
imposed  upon  lum  by  law  or  otherwise,  also 
held  to  be  bad  for  the  same  reasons. 

Quaere,  whether  the  mere  juxtaposition  of 
buildings  imposes  an  obUgation  in  law  upon 
other  owner,  who  is  about  to  pull  down  his 
building,  to  give  notice  of  his  intention  to  his 
neighbour,  in  order  to  enable  him  to  protect 
himse^;  semble,  that  it  does  not.  But  it  is 
New  Sb&ies,  VI.— C.P. 


his  duty,  in  taking  down  the  adjoining  walls, 
to  use  due  care  cmd  skill,  and  due  and  reU" 
sonable  precautions ;  and  an  action  lies  if 
he  conduct  himself  so  carelessly,  negligently, 
and  unskilfully  in  pulling  down  his  wall,  as 
tliereby  to  injure  the  adjoining  wall  or  build" 
ing  of  his  neighbour. 

Case.  The  first  count  of  the  declaration 
stated,  that  the  plaintiffs  were  lawfully  pos- 
sessed of  a  certain  vault  or  cellar  in  the 
city  of  London,  and  used  and  occupied  the 
same  in  and  for  the  purpose  of  carrying 
on  their  trade  or  business  of  wine  mer- 
chants, and  kept  and  had  in  their  said  vault 
or  cellar  divers  large  quantities  of  wine,  and 
divers  bottles  of  great  value,  8rc. :  that  the 
plaintiffs*  said  vault  or  cellar  adjoined  cer- 
tain other  vaults,  and  certain  walls  there, 
and  in  part  rested  upon,  and  was  of  right 
in  part  supported  by  part  of  the  said  ad- 
joining vaults  and  of  the  said  walls ;  and 
the  phuntiffs  were  of  right  entitled  that 
their  said  vault  or  cellar  should  be  so 
supported  in  part  by  the  said  parts  of  the 
said  adjoining  vaults  and  walls  without  the 
hindrance  or  disturbance  of  any  person : 
that  there  were  certain  foundations  belong- 
ing to,  and  supporting,  the  said  vault  or 
cellar  of  the  plaintiffs,  and  that  they  of 
right  had  enjoyed,  and  still  of  right  ought 
to  enjoy,  such  foundations,  and  the  benefit 
and  advantage  thereof,  for  the  support  of 
their  said  vault  or  cellar,  without  the  hin- 
drance or  disturbance  of  any  person.  Yet 
the  defendant,  well  knowing  the  premises, 
but  contriving  and  intending  to  injure  the 
plaintifi&,  heretofore,  to  wit,  on  the  1st  of 
October  1835,  and  on  divers  other  days 
and  times,  &c.  wrongfully  and  injuriously 
took  down,  pulled  down,  and  removed,  and 
caused  and  procured  to  be  taken  down  and 
removed,  the  said  vaults  and  walls  so  ad- 
joining the  said  vault  or  cellar  of  the  plain- 
tiffs, by  which  the  said  last-mentioned  vault 
or  cellar  was  so  in  part  supported  as  afore- 
said, without  shoring  up,  propping  up,  or 
otherwise  securing  or  taking  other  rea- 
sonable and  proper  precautions  to  support 
or  secure  or  shore  up  the  said  vault  or 
cellar  of  the  plaintiffs,  so  as  to  prevent  the 
same  from  giving  way,  or  being  weakened 
or  damaged  or  destroyed  on  that  occasion ; 
and  also  then  and  there  wrongfully  and 
injuriously  dug,  and  made  and  caused  and 
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procured  to  be  dug  and  made,  divers  ex- 
cavations in  the  earth  near  to  the  said 
foundations  of  the  said  vault  or  cellar  of 
the  plaintiffs,  and  loosened,  weakened,  and 
disturbed  such  foundations,  without  taking 
due  and  proper  precautions  to  prevent  the 
said  foundations  from  being  weakened  and 
injured,  and  giving  way ;  and  by  reason 
thereof,  the  said  foundations  then  became 
and  were  injured,  loosened,  and  weakened; 
and  the  said  vault  or  cellar  of  the  plain- 
tiffs became  and  was.  greatly  injured  and 
weakened ;  and  by  reason  of  the  said 
several  premises,  and  also  by  reason  of 
certain  timber,  wood,  bricks,  and  mortar, 
and  other  things,  afterwards,  to  wit,  on  &c., 
falling  upon  the  said  vault  or  cellar  of 
plaintiffs  (and  which  vault  or  cellar  by  rea- 
son of  the  same  having  been  so  weakened 
and  injured  as  aforesaid,  and  on  no  other 
account,  was  then  unable  to  bear  or  resist 
the  force,  weight,  and  pressure  of  the  said 
timber,  wood,  bricks,  and  mortar,  and  other 
things,  as  the  same  otherwise  might  and 
would  have  done,)  the  same  vault  or  cellar 
of  the  plaintiffs,  then,  to  wit,  on  ^c,  gave 
wtiy  and  fell  in,  and  became  and  was  greatly 
injured  and  destroyed ;  and  by  reason  of 
the  several  premises  a  great  part,  to  wit, 
one  half  of  the  said  wine  became  wasted, 
lost,  spoiled  and  destroyed,  and  the  residue 
thereof  became,  and  was,  and  still  is  in- 
jured and  deteriorated  in  value,  and  the 
said  bottles  were  damaged  and  destroyed  ; 
and  thereby  also  the  plaintiffs  from  thence 
hitherto,  lost  and  became  deprived  of  the 
use  of  their  said  vault  or  cellar,  and  of  the 
profits,  benefits  and  advantages  which  they 
otherwise  might  and  would  nave  acquired 
from  the  possession  and  use  thereof,  and 
the  same  became  of  no  use  or  value  to  the 
plaintiffs  ;  and  thereby  the  plaintiffs  were 
greatly  prejudiced  and  injured  in  their  said 
trade  and  business,  and  necessarily  incurred 
divers  expenses,  to  wit,  to  the  amount  of 
2,000/.  in  having  their  said  vault  or  cellar 
examined  and  surveyed,  and  the  nature  and 
extent  of  the  said  damages,  injuries,  and 
losses  ascertained  and  repaired;  and  in  and 
about  the  removal  of  the  ruins  of  the  said 
vault  or  cellar,  and  of  such  of  the  said  winea 
as  were  not  wholly  lost  and  destroyed,  and 
in  and  about  the  removal  of  the  said  wine 
and  said  bottles  and  pieces  thereof,  and  the 
procuring  the  said  vault  or  oeliar  and  the 


ruins  t&ereof,  and  the  said  wine  and  bottles 
to  be  watched  and  taken  care  of  during  the 
times  aforesaid,  and  otherwise  in  relation 
to  the  several  premises  and  matters  last 
aforesaid,  and  were  otherwise  injured. 

The  second  count,  af\er  stating  that  the 
plaintiffs  were  possessed  of  a  ceruin  other 
vault,  (as  in  the  first  count,)  alleged  that 
the  defendant  was  about  to  pull  down,  and 
prostrate,  and  remove,  and  did  pull  down 
ahd   prostrate   certain   other   vaults,   and 
buildings,  and  walls  next   adjoining  tht 
last-mentioned  vault  of  the  plaintiffs ;  and 
thereupon  it  became  and  was  the  duty  of 
the   defendant,  in   the   event   of  his  not 
shoring   up   or   protecting   the   plaintiflV 
last-mentioned  vault  in  that  behalf,  to  give 
due  and  reasonable  notice  to  the  pUintifft 
of  his   the   defendant's   intention  to  puU 
down,  prostrate,  and  remove  the  said  vaults, 
buildings,  and  walls  so  adjoining  the  plain* 
tiffs*  last  mentioned  vault,  before  the  de* 
fendant  prostrated  and  removed  the  same, 
so  as  to  enable  the  plaintiffs  to  protect 
themselves  in  that  behalf;  and  also  to  use 
due  care  and  skill,  and  take  due,  reasonablei 
and  proper  precautions  in  and  about  the 
pulling  down,  and  prostrating  and  remove 
ing  the  said  vaults,  buildings,  and  walb 
so  adjoining  the  plaintiffs!  last-mentioned 
vault,  so  that  for  want  of  such  care,  skill, 
and  precaution,  the  last-mentioned  vauk 
of  the  plaintiffs,  and  the  contents  thereof    ^ 
might  not  be  damaged  or  destroyed  oa 
that  occasion,  or  the  plaintiffs  injured  im 
respect  thereof.     Yet   the  defendant  not 
regarding  his  duty  in  that  behjilf»  but  con- 
triving and  intending  to  injure  the  plain- 
tiffs, heretofore,  to  wit,  on  &e.,  and  oft 
divers  other  days  and  times   afterwards, 
and  before  the  commencement  of  this  soil, 
wrongfully  and  injuriously  pulled  down, 
prostrated  and  destroyed  the  said  vauht, 
buildings,  and  walls  so  adjoinini;^  tbe  last- 
mentioned  vault  of  the  p>l»intiffk,  witfaoot 
giving  the  plaintiffs  or  eiiher  of  tl^ero  due 
or  reasonable  or  other  notice  of  his  the 
defendant's  intention  to  to  do,  accordiftg 
to  his  said  duty  in  that  behalf,  although 
the  defendant  did  not  shore  up  or  protect 
the  plaintiffs'  said  last-mentioned  vauk: 
and  the  defendant  did  not,  nor  wo«ld  use 
due  care  or  skill,  or  take  due,  reaaonaUs, 
or  proper  precautions^  in  or  about  the  pnl^ 
ing  down,  or  prostrating,  or  removing  tbe 
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ttkl  ?aulu,  buildmgs,  and  walls  so  adjoin- 
n^  the  last-mentioned  vault  of  the  plain* 
tiffs,  upon  the  said  last- mentioned  occasion, 
aecording  to  his  said  duty  ;  and  the  defen- 
dant, contriving  and  inteiiding  to  injure  the 
plaintifis,  heretofore,  to  wit,  on  &c.,  and 
on  the  said  otlier  days  and  times  after  that 
day  and  before  the  commencement  of  this* 
suit,  wrongfully    and    injuriously  pulled 
down  and  prostrated  divers  parts  of  the 
laid  vaults,  buildings,  and  walls  so  adjoin- 
ing the  last-mentioned  vault  of  the  plain- 
tiffs upon  the  last-mentioned  occasion,  in . 
a  careless,  unskilful,  and  improper  manner, 
Sfld  behaved  and  conducted  himself  care- 
lessly, unskilfully,  and  iniproperly.  in  that 
behalf;  and  by  reason  of  the  several  pre- 
Biites  in  this  count  mentioned,  the  last- 
nentioiied  vault  of  the  plaintiffs  became 
and  was  greatly  shaken,  and  weakened,  and 
iajured  ;  and  by  reason  of  the  several  pre- 
Dtises  m  this  count  before  mentioned,  and 
also  by  reason  of  certain   timber,  wood. 
Wicks,  and  mortar,  and  other  things  after- 
wards, to  wit,  on  &c.,  falling  tjipon  the  said 
last-mentioned  vault,  &c.,  (alleging  the  da- 
msf^e  as  in  the  first  count.) 
The  defrndant  pleaded,  first,  not  guilty. 
Secondly,  that  the  said  vault  or  cellar  of 
ptaintiffa  in  tlie  first  count  mentioned  did 
not  reat  upon,  nor  was  of  right  in  part  sup- 
ported by  parts  of  tlie  said  adjoining  vaults, 
and  of  tWe  said  walls  in  that  count  mention- 
ed, in  manner  and  form  as  the  plaintiffs 
bad  in  that  count  alleged :  concluding  to  the 
coDDtry. 

Thirdly,  that  the  plaintiffs  were  not, 
before  and  at  and  during  the  times  in  the 
iaid  first  count  in  that  behalf  mention- 
ed, or  at  any  of  those  times,  of  right  en- 
titled that  their  said  vault  or  cellar  should 
be  supfKn-ted  by  the  said  parts  of  the  said 
adjoining  vaulu  and  walls  in  that  count 
mentioned,  in  manner  and  form  as  the 
phnmifib  had  in  that  count  alleged :  con- 
dudiog  to  the  country. 

Fourthly,  as  to  so  much  of  the  first 
MMBit  as  related  to  the  defendant  not 
shoring  up,  propping  up,  or  otherwise 
secufMig  or  taking  other  reasonable  or 
pvoper  precautions  to  support,  or  secure, 
or  shore  up  tlie  said  vault  or  cellar  of 
ibe  pkdatifis  in  that  count  mentioned,  so 
IM  to  prevent  tbs  nwaae  firoro  being  weaken- 
•d»  or  chnnaged,  or  destroyed,  on  the  occa«> 


sion  in  the  said  first  count  mentioned ;  that 
the  defendant  was  not  on  the  occasion  in 
that  count  mentioned,  or  otherwise,  bound 
by  law  or  otherwise,  nor  was  there  any 
duty,  obligation,  or  liability  imposed  or 
cast  by  law  or  otherwise  upon  him  to  shore 
up,  prop  up,  or  otherwise  secure,  or  to 
take  other  reasonable  or  proper  or  any 
means  to  support  or  secure,  or  shore  up 
the  said  vault  or  cellar  of  the  plaintiffs, 
for  the  purposes  in  that  count  mention- 
ed, or  otherwise :  concluding  with  a  veri- 
fication. 

Fifthly,  as  to  so  much  of  the  said  first 
count  as  related  to  the  defendant  not  hav- 
ing taken  due  and  proper  precaution  to 
prevent  the  said  foundations  of  the  said 
cellaj  of  the  plaintiffs  being  weakened, 
injured,  and  giving  way,  as  in  that  count 
mentioned ;  that  the  defendant  was  not  on 
the  occasion  in  that  count  mentioned,  or 
otherwise,  bound  by  law  or  otherwise,  nor 
was  there  then  any  duty,  obligation,  or 
liability  cast  or  imposed  by  law  or  other- 
wise upon  him  the  defendant,  to  take  due 
and  proper,  or  any  precautions  to  prevent 
the  said  foundations  of  the  said  vaidt  or 
cellar  of  the  plaintiffs,  in  that  count  men- 
tioned, from  being  weakened  and  injured : 
concluding  with  a  verification. 

Sixthly,  as  to  so  much  of  the  said  first 
count  as  related  to  the  falling  of  die  said 
timber,  wood,  bricks  and  mortar,  and 
other  things,  upon  the  said  vault  or  cellar; 
that  the  said  falling  of  the  said  timber, 
wood,  bricks  and  mortar,  and  other  things, 
upon  the  said  vault  or  cellar,  was  not,  nor 
was  the  falling  of  any  of  them  or  any  part 
of  them,  caused  or  occasioned  by  any  act, 
default,  neglect,  or  omission  of  the  defen- 
dant, or  the  breach  or  neglect  of  any  duty, 
obligation  or  liability  imposed  or  cast  upon 
him  by  Uw  or  otherwise.     Verification. 

Seventhly,  that  the  defendant  had  good, 
lawful,  and  sufficient  right,  title,  power 
and  authority,  to  pull  down,  prostrate,  and 
remove,  the  said  vaults  and  walls  in  the 
said  first  count  mentioned,  and  upon  part 
of  which  the  vault  of  the  plaintiffs  was 
in  and  by  that  count  alleged  to  have  rested 
and  been  supported  ;  and  that  the  digging 
and  nudung  the  said  excavations  in  the  earth, 
in  that  count  mentioned,  were  necessary 
and  proper  works  for  that  purpose ;  and 
that  if  the  said  foundations  of  the  said  vault 
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or  cellar,  in  that  count  mentioned,  were 
loosened,  weakened,  or  disturbed,  they 
were  so  loosened,  weakened  and  disturbed 
by  and  by  reason  of  such  necessary  and 
proper  works  as  aforesaid,  for  the  purpose 
aforesaid  :  and  further,  that  the  plaintiffs, 
before  any  damage  or  injury  was  or  could 
be  done,  or  caused  to  be  done  to  them,  or 
their  said  vault,  or  the  contents  thereof, 
and  in  sufficient  time  to  guard  and  protect 
themselves,  and  their  said  vault  or  cellar 
and  its  contents,  against  the  consequences 
of  the  defendant's  pulling  down,  prostrating, 
and  removing  the  said  vaults,  and  the  ne- 
cessary and  proper  works  for  that  purpose, 
had  notice  of  his  intention  to  pull  down, 
prostrate,  and  remove  the  said  vaults  and 
walls,  and  if  they  were  minded  and  de- 
sirous to  protect  themselves  or  their  pro- 
perty in  the  premises,  against  the  conse- 
quences of  the  defendant's  so  pulling  down 
the  said  vaults  and  walls,  it  was  their  duty 
to  have  properly  shored  up  and  supported 
their  vault  or  cellar,  or  to  take  due  and 
proper  precautions  to  protect  themselves 
and  their  said  vault  or  cellar  and  the  pro- 
perty therein,  against  the  consequences  of 
the  exercise  by  the  defendant  of  the  said 
lawful  right  of  the  defendant  to  pull  down, 
prostrate,  and  remove  the  said  vaults  and 
walls  on  which  the  vault  of  the  plaintiffs, 
in  that  count  mentioned,  was  alleged  in  part 
to  have  rested  and  to  have  been  supported; 
and  had  they  done  their  duty  in  that  behalf, 
(heir  said  vault  or  cellar  and  its  contents 
would  have  been  saved  and  protected  from 
the  alleged  damage  and  injuries  in  the 
first  count  mentioned ;  but  they  wholly 
neglected  and  omitted  so  to  do.  And 
the  defendant  further  said,  that  in  pulling 
down,  prostrating,  and  removing  the  said 
vaults  and  walls,  he  was  not  guilty  of  any 
unlawful  or  wrongful  act,  neglect,  de&ult, 
or  breach  of  any  duty  imposed  upon  him, 
by  law  or  otherwise,  but  exercised  his  said 
lawful  right,  in  the  manner  he  had  lawful 
right  to  exercise  the  same,  and  not  other- 
wise :  and  if  any  injury  or  damage  happen- 
ed or  was  otcasioned  to  the  plaintiffs,  or 
their  said  vault,  or  the  contents  thereof, 
the  same  happened  and  was  occasioned  by 
the  default  of  the  plaintiffs  themselves,  in 
not  properly  shoring  up  and  supporting 
thi»ir  vault,  and  taking  due  and  proper  pre- 
cautions to  protect  themselves  and  dieir 


vault  or  cellar  and  its  contents,  from  the 

consequences  of  the  exercise  by  the  defen- 
dant of  his  said  lawful  right,  to  pulldown, 
prostrate,  and  remove,  and  in  pulling  down, 
prostrating  and  removing  the  said  vaults 
and  walls  ;  and  not  by  or  through  any  un- 
lawful or  wrongful  act  of  the  defendant,  or 
any  default  or  omission  of  the  defendant 
or  any  duty  or  obligation,  imposed  on  him 
by  law  or  otherwise,  in  the  pulling  dowic 
prostrating,  and  removing  the  vaults  and 
walls:  concluding  with  a  verification. 

Eighthly,  as  to  so  much  of  the  last  count 
as  related  to  the  defendant  not  having  given 
the  plaintiffs  due  and  reasonable  notice  o( 
his  intention  to  pull  down,  prostrate,  and 
remove  the  said  vaults,  buildings,  and  walls 
in  that  count  mentioned  ;  that  the  defen- 
dant was  not  bound  by  law,  or  otherwise, 
nor  was  there  any  duty,  obligation,  or  lia- 
bility imposed  or  cast  on  him,  by  law  oi 
otherwise,  to  shore  up  or  protect  the  said 
last-mentioned  vaults  of  the  plaintiffs,  on 
the  occasion  in  that  count  mentioned,  oi 
otherwise  ;  nor  was  it  his  duty,  in  the  even 
of  not  shoring  up  or  protecting  the  saic 
last-mentioned  vault  of  the  plaintiffs,  V 
give  due,  or  reasonable,  or  any  notice  o 
his  the  defendant's  intention  to  pull  down 
prostrate,  and  remove  the  said  vaults 
buildings  and  walls  adjoining  the  vault  o 
the  plaintiffs  in  that  count  mentioned,  i 
manner  and  form  as  the  plaintiffs  had,  in  thj 
count  alleged :  concluding  to  the  country 

Eleventhly,  as  to  so  much  of  the  sai 
last  count  as  charged  it  to  have  been  tli 
duty  of  the  defendant  to  have  taken  dt 
and  reasonable  precautions  in  and  aboi 
the  pulling  down,  and  prostrating,  ar 
removing  the  said  vaults,  walls  and  buih 
ings  in  that  count  mentioned,  so  that  t1 
said  last-mentioned  vault  of  the  plaintifl 
and  the  contents  thereof,  might  not  1 
damaged  or  destroyed,  or  the  plaintiffs  i 
jured  in  respect  thereof;  that  it  was  n 
his  duty  to  have  used  due  and  proper 
any  precautions  in  that  behalf,  as  the  plai 
tiffs  had  in  that  count  alleged :  concludi 
to  the  country. 

Twelfthly,  as  to  so  much  of  the  sa 
last  count  as  related  to  the  falling  of  t 
said  timber,  wood,  bricks  and  mortar,  a 
other  things,  upon  the  said  vault  of  i 
plaintiffs  ;  that  the  said  falling  of  the  sj 
timber,    wood,    bricks    and    mortar,    a 
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other  things,  dpon  the  said  tbuU  of  the 
plaintiffs,  in  that  count  mentioned,  was  not, 
Dor  was  the  foiling  of  any  of  them,  or  any 
part  of  them,  caused  or  occasioned  by  any 
act,  default,  omission,  or  neglect  of  the  de- 
fendant ;  or  the  breach  or  neglect  of  any 
duty,  obligation,  or  liabiKty  imposed  or 
cut  upon  him  by  law  or  otherwise  :  veri- 
ficition. 

Thirteenthly,  as  to  the  last  count  of  the 
declaration,  that  the  defendant  had  good  and 
lawful  and  sufficient  right,  title,  power  and 
authority  to  pull  down,  prostrate  and  re- 
move the  said  vaults,  walls,  and  buildings 
in  the  said  last  count  mentioned,  and  therem 
itated  to  have  been  pulled  down,  prostrated, 
and  removed  by  him ;  and  that  the  plaintiffs 
had  notice  of  his  intention  so  to  do  before 
any  damage  or  injury  was  or  could  be 
done,  or  caused  to  be  done,  to  their  said 
vault  or  cellar,  &c.,  alleging  in  terms  nearly 
nmilar  to  those  in  the  seventh  plea,  the 
neglect  of  the  plaintiffs  to  shore  up,  that 
the  defendant  was  not  guilty  of  any  un- 
lawful or  wrongful  act,  or  any  neglect  or 
omission  of  any  duty  or  obligation  imposed 
upon  him  by  law ;  and  concluding  with  a 
verification. 

The  plaintiffs,  by  their  replication,  join- 
ed issue  on  the  first,  second,  third,  and 
tenth  pleas ;  traversed  the  ninth ;  and 
demurred  to  the  fourth,  fifth,  sixth,  seventh, 
eighth,  eleventh,  twelfth,  and  last,  for  the 
following  causes : — 

That  the  fourth  plea  traversed  mntter 
of  law,  namely,  whether  it  was  the  defen- 
dant's duty  to  shore  up  the  plaintiffs' 
vault;  offered  an  immaterial  issue  in  so 
doing,  and  was  an  informal  traverse. 

The  like  causes  of  demurrer  to  the  fHVh 
plea  ss  to  the  foundations  of  the  plaintifib' 
Taalu. 

To  the  sixth  plea,  that  it  traversed  mere 
matter  of  law ;  offered  an  immaterial  issue ; 
and  ^ould  have  concluded  to  the  country^ 
Ac. 

To  the  seventh  plea,  that  the  plea  did 
not  traverse  ther  plaintiffs'  right,  but  set 
up  that  they  were  bound  to  support  their 
▼aalt;  the  same  not  being  matter  material 
to  the  cause  of  action,  or  proper  to  be  re- 
ferred to  a  jury;  that  the  plea  traversed 
mere  matter  of  law;  that  the  traverses 
were  uncertain,  &c. ;  and  that  the  plea  did 
tiot  answer  all  it  professed  to  answer. 


To  the  eighth  plea,  ^  same  as  to  the 
fourth. 

To  the  eleventh  plea,  that  it  offered  to 
refer  to  a  jury  mere  matter  of  law,  namely, 
whether  the  defendant  was  bound  to  use 
the  precautions  stated,  and  that  no  grounds 
of  «xcuse  for  not  using  such  precautions 
were  alleged. 

To  the  twelfth  plea,  the  same  as  to  the 
fourth  and  fiflh,  that  a  mere  question  of 
law  was  attempted  to  be  traversed;  and 
that  an  immaterial  issue,  whether  the  de« 
fendant  caused  the  timber,  &c.  to  faH  on 
the  vault,  was  tendered. 

To  the  last  plea,  that  matter  of  law 
was  traversed,  and  an  immaterial  point 
attempted  to  be  put  in  issue;  that  the 
traverse  was  argumentative  and  inf:>rmal ; 
and  that  the  plea  did  not  deny,  or  confess, 
or  avoid. 

R.  F.  Riehardtf  for  the  demurrer. — The 
principal  objection  advanced  to  these  pleas 
IS,  that  they  put  in  issue  matter  of  law,  and 
refer  that  to  the  jury,  which  is  for  the  de- 
termination of  the  Judge.  I'he  real  ques- 
tion is,  whether  the  defendant  has  de- 
meaned himself  so  negligently  and  care- 
lessly as  to  prejudice  and  injure  the  plaintiffs 
in  their  property.  Whatever  doubt  there 
might  be  formerly  as  to  the  mode  in  which 
the  owners  of  adjacent  property  should 
conduct  themselves,  it  seems  now  clearly 
established,  that  if  there  be  two  closes,  the 
owner  of  one  cannot,  by  building  upon  it, 
prevent  the  owner  of  the  other  from  using 
that  other,  unless,  from  efflux  of  time,  a 
grant  can  be  presumed.  The  declaration 
does  not  allege  title  in  the  plaintiff,  nor 
that  the  messuage  was  ancient;  it  merely 
alleges  possession ;  and  whether  the  plain- 
tiff is  entitled  to  the  easement  or  not,  or 
whether  the  injury  to  the  house  was  •  the 
consequence  of  the  defendant's  negligence, 
is  a  question  for  the  jury — Dodd  v.  Holme 
(I).  The  same  principle  may  be  extracted 
from  Brown  v.  Wmdaor  {%) ;  and  although, 
in  Wyati  v.  Harwer  (d),  the  Court  were  of 
of  opinion  that  the  house  should  be  an  an- 
cient one,  and,  as  it  was  not  so  stated, 
the  defendant  should  have  judgment  as  to 
so  much  of  the  declaration  as  referred  to 

(1)  1  Ad.  8e  El.  493. 
(t)  1  Cr.  &  Jer.  JO. 

(S)  5  B.  &  Ad.  871  ;  s.  e.  1  Ltw  J.  Run.  (}iji,) 
K.B.  S37. 
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the  digging  so  Dear  the  plaintifTs  house 
as  to  weaken  the  foundation,  and  thereby 
injure  the  house,  the  defendant  there  took 
advantage  of  tlie  defect  by  demurrer,  and 
did  not,  as  in  the  present  case,  plead 
over.  In  Peyton  v.  the  Lord  Mayor  of 
London  (4),  it  was  held,  that  the  plaintiff 
could  not  recover,  as  he  had  not  alleged 
or  proved  any  right  to  have  his  house  sup- 
ported by  the  defendants ;  here,  however, 
the  right  is  alleged.  As  to  the  neces* 
aity  imposed  on  the  defendant  of  giving 
notice  of  his  intention  of  pulling  down  the 
walls,  Jones  v.  Bond {5)  is  decisive.  The 
first  three  pleas  raise  the  entire  question, 
which  is  one  of  fact  for  the  jury,  that  is  to 
say,  whether  the  work  has  been  properly 
or  improperly  done  by  the  defendant.  The 
fourth  plea,  as  to  shorinj;  up,  is  bad,  as  it 
denies  any  right  or  obligation  upon  the 
defendant  to  shore  up,  and  evidently  re- 
fers a  question  of  law  to  the  jury.  The 
sixth  plea,  as  to  the  falling  of  bricks  and 
timber,  is  also  bad,  for  the  same  reason ; 
it  is  not  said,  that  it  h>ippened  by  the  act 
or  default  of  the  defendant ;  but  it  it  said, 
that  he,  by  his  improper  and  negligent 
conduct,  was  the  causa  causans.  Again, 
there  is  no  introductory  matter  as  to  this 
in  the  declaration,  which  the  defendant 
could  eitlier  traverse,  or  confess  or  avoid, 
as  there  is  no  allegation  that  the  causing 
of  the  timber  to  fall  was  the  act  of  the 
defendant.  Here,  therefore,  the  defendant 
sets  up  a  new  fact,  and  he  has  not  concluded 
as  he  ought.  The  seventh  plea  is  also  bad, 
as  it  professes  to  answer  the  whole  of  the 
second  count,  but  it  does  not ;  it  is  at  best 
but  a  hypothetical  answer,  and  insuffi* 
cient ;  it  should  confess  and  avoid  abso* 
lutely—Gott/d  V.  Lashlmry{6),  To  the  re-* 
maining  pleas,  it  may  be  also  objected, 
that  they  refer  matter  of  law  to  the  jury. 

fVightman,  contra. — The  prolixity  of 
the  pleas  cannot  be  objected  to.  llie  de- 
fendant could  not  plead  otherwise,  as  since 
the  new  rules  the  general  issue  only  refers 
to  the  act  done.  The  declaration  here  is 
bad.  The  plaintifis  have  alleged  a  right  to 
have  their  vault  supported  on  the  wdls  of 
the  defendant ;  but  they  have  not  stated 

(4)  9  B.  &  C.  7f  5 ;  8.  c.  7  Law  J.  Rep.  K;B.  3«. 

(5)  5  B.  Ac  Aid.  837. 

(6)  1  Cr.  M.  &  R.964;  s.c.  SUw  J.Rap.(N.8.) 
Excb.  899. 


how  this  right  has  accrued.     They  co 
not  have  obtained  such  right  by  situal 
alone.     The  right  might  have  been 
quired  by  possession  for  a  certain  time, 

by  licence,  subject  to  the  ri»ht  of  the 
fendant  to  pull  down  the  walls  gently,  i 
this  would  be  sufficient  to  prevent  the 
fendant  from  being  a  wrong- doer.  N 
with  regard  to  the  sixth  plea,  as  to  the  i 
ing  of  timber,  bricks,  &c.,  this,  it  is 
niitted,  is  not  imputed  to  the  defend 
as  his  act ;  why,  therefore,  should  it 
attempted  to  make  him  liable  for  an 
which  is  not  his  ?  He  may,  to  a  ceri 
extent,  have  weakened,  by  his  conduct, 
foundations  of  the  plaintiffs'  vault;  bu 
such  case,  Flower  v.  Adam  (7)  shews  t 
the  plaintiffs  cannot  recover  if  the  miscl 
be  occasioned  by  the  misfeasance  of  a  tl 
party  not  sued.  As  the  plaintiffs,  in 
declaration,  took  upon  themselves  to  all 
that  the  defendant  was  bound  to  shore 
and  give  notice,  it  was  equally  compel 
to  the  defendant  to  deny  such  duty,  i 
negative  such  obligation.  Such  iss 
raised  no  questions  of  law  ;  they 
strictly  and  properly  issues  of  fact.  1 
to  the  consideration  of  the  jury  they  she 
be  submitted,  and  it  is  by  them  the  qi 
tions  raised  by  the  pleadings  should  be 
cided. 

Richards^  in  reply,  contended^  that 
main  question  was,  whether  the  sec 
count  of  the  declaration  was  good,  a 
pleading  over,  and  this  should  be  deci 
in  the  afRrmative ;  and,  even  if  the  cc 
were  specially  demurred  to,  it  would 
be  good  in  substance.  The  object  of 
defendant,  by  his  mode  of  pleading,  wa 
take  from  the  jury  that  on  whidi  it 
their  duty  to  decide.  Suppose,  in  a  < 
like  the  present,  where  two  houses  adjoi 
each  other,  and  it  did  not  appear  that 
house  had  a  right  of  support  as  against 
other,  and  injury  was  done  by  the  cont 
of  one  party,  should  not  certain  fact 
submitted  to  the  jury?  should  they  noi 
called  on  to  decide  that  the  party  had  i 
his  property,  in  accordance  with  the  ma 
sic  utere  tuo  ut  non  mliemtm  la^das  ?  P 
the  plaintiff  has  replied,  he  has  done 
merely  by  taking  issue  upon  the  facts. 
he  could  not  at  once  take 'issue,  and 

^7)  f  Taiioi.S14. 
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Mdgii  either  the  same  or  different  matters, 
at  such  replication,  and  new  assignment 
would  be  double — Cheately  y.  Barnes  (8). 

Cur.  adv.  vult, 

TiNBAL,  C.J. — This  is  an  action  upon 
the  cas^,  the  declaration  in  which  contains 
two  counts;  in  the  first  of  which  the  plain- 
tifis  allege  their  possession  of  a  certain 
rault  (Mr  cellar  adjmning  to  certain  other 
vaults  and  walls,  and  which  in  part  rested, 
spoil,  and  was  of  right  supported  in  part, 
by  paru  of  the  adjoining  vaults  and  walls ; 
that  the  plaintiffs  were  of  right  entitled 
that  their  vault  or  cellar  should  be  sup- 
ported in  part ;  and  that  there  were  certain 
foundations  belonging  to.  and  supporting 
the  said  vault  or  cellar,  which  the  plaintiffs 
oughts  to  oijoy:  yet  that  the  defendant 
wrongfully  took  down  and  removed  the 
said  vaults  and  walls  so  sdjointng  to  the 
vaah  or  cellar  of  the  plaintiffs,  without 
shoring  or  propping  up,  or  taking  other 
reasonable  or  proper  precaution  to  support 
or  secure  it,  so  as  to  prevent  its  being 
weakened  or  destroyed;  and  wrongfully 
dug  the  earth  and  disturbed  the  founda- 
tions, witliont  taking  due  and  proper  pre- 
cautions to  prevent  the  said  foundations 
from  being  weakened  and  giving  way* 
And  the  declaration  then  states  the  injury 
which  the  plaintiffs  sustained,  and  the 
q>ecial  damage  which  followed  thereon. 
The  second  count  states  that  the  defendant 
was  about  to  pulldown  thea^jomtng  vaults 
Mid  widls,  and  alleges  it  to  have  been  the 
duty  of  the  defendant,  in  the  event  of  his 
not  shoring  up  the  walls,  to  give  notice  to 
the  plaintiffs  of  his  intention  to  pull  down, 
and  also  his  duty  to  use  due  care  and  skill, 
and  to  take  due,  reasonable,  and  proper 
precaution  alK>ut  the  pulling  down  his  vaults 
and  walls ;  and  then  alleges  a  breach  of 
sttcb  dnty. 

To  thb  declaration  the  defendant  pleads 
thirteen  pleas,  of  which  the  first  seven  are 
pleaded  to  the  first  count  either  in  part  or 
in  the  whole,  and  the  eighth  and  subsiequent 
pleas  are  pleaded  in  like  manner  to  the 
■econd  count  of  the  declaration. 

The  plaintiffs  demur  to  the  fourth,  fifUi, 
sixth,  seventh,  eighth,  eleventh,  twelfUi, 
*Qd  last  pleas,  assigning  certain  causes  of 

(a)  10  East,  73. 


special  demurrer  to  each  ;  and  the  deftn- 
diiuit  having  joined  in  demurrer,  the  first 
question  arises  on  the  validity  of  those  pleas« 

The  fourth  plea,  which  is  pleaded  only 
to  "  the  not  shoring  or  propping  up  the 
wall,  or  taking  other  reasonable  or  proper 
precautions  to  support  or  secure  the  vault 
or  cellar  of  plaintiffs  so  as  to  prevent  the 
same  from  being  weakened,"  we  hold  to 
be  bad  on  two  grounds.  In  the  first  place, 
the  traverse  contained  in  that  plea  is  not 
the  traverse  of  any  allegation  to  be  found 
in  the  first  count  of  the  declaration.  The 
ground  of  action  on  which  the  plain ti£& 
rely  in  that  count,  is  their  right  to  die 
foundations  on  which  their  vault  rested ; 
not  any  duty  or  obligation  of  the  defendant 
to  prop  or  shore  up  the  plaintiffs'  vault,  or 
to  take  due  and  proper  precautions  in  pull- 
ing down  his  own  vault.  When,  therefore, 
the  defendant  traverses  the  existence  of 
such  duty  or  obligation,  he  traverses  that 
which  is  not  alleged  by  the  plaintiffs ;  who 
only  mention  the  want  of  propping  and 
shoring  up,  and  the  want  of  proper  precau- 
tion by  the  defendant,  as  the  description 
of  the  mode  or  means  by  which  the  injury 
to  them  was  occasioned.  And  the  second 
objection  to  this  plea  appears  to  us  to  be 
this,  that  it  raises  an  issue  of  law,  and  no* 
thing  else,  for  the  consideration  of  the 
jury  ;  viz.  whether  any  duty  or  obligation 
was  cast  by  law  upon  the  defendant  or 
otherwise.  A  jury  might,  indeed,  try  whe- 
ther there  was  any  duty  of  that  natiure 
arising  from  usage  or  contract — for  the 
existence  of  any  such  duty  is  a  mere  ques- 
tion of  fact — but  they  cannot  try  whether 
there  is  any  such  duty  or  obligation  cast 
^upon  him  by  law;  for  that  is  a  question  to 
be  determined  only  by  the  Court,  and  not 
by  the  jury. 

On  the  same  grounds,  and  for  the  same 
reason,  we  hold  the  fif^  plea  to  be  bad  in 
law. 

As  to  the  sixth  plea  of  the  defendant,  it  ap- 
pears to  us  to  be  bad  also  upon  two  grounds ; 
first,  that  it  is  a  plea  which  confesses,  with- 
out avoiding  that  part  of  the  charge  in  the 
first  count,  to  which  it  professes  to  be  an 
answer.  This  plea  is  pleaded,  not  as  any 
answer  to  the  right  claimed  in  the  declara- 
tion, but  to  that  which  is  alleged  in  the 
first  count,  as  a  necessary  and  immediate 
consequence  from  the  wrongfiil  act  of  the 
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defendant;  that  is,  it  is  pleaded  to  part  of 
die  special  damage  alleged  to  have  followed 
from  the  weakening  of  the  plaintiffs'  vault 
or  cellar.  But  if  the  vault  or  cellar  of  the 
plaintiffs  has  been  weakened  in  its  walls  or 
foundations,  by  the  wrongful  act  of  the 
defendant,  it  is  no  avoidance  of  the  plain- 
tiffs' right  of  action,  as  it  appears  to  us, 
that  the  timber,  bricks,  or  materials  that 
fell  upon  the  vault  or  cellar  in  its  weakened 
state,  were  not  the  property  of  the  defen- 
dant, or  were  not  thrown  there  by  his 
carelessness  or  negligence;  but  that  the 
defendant  is  equally  liable  to  answer  for 
the  injury  in  whomsoever  the  property  of 
those  materials  may  be ;  and  whether  they 
were  placed  there  by  the  act  of  the  defen- 
dant, or  of  any  other  person.  The  plain- 
tiffs have  alleged  in  their  declaration  that, 
but  for  the  wrongful  act  of  the  defendant, 
and  the  weakened  state  of  the  walls,  **  and 
on  no  other  account"  was  the  vault  unable 
to  bear  or  resist  the  weight  and  pressure 
of  the  timber,  8c c.  The  defendant,  there- 
fore, is  the  proximate  cause  of  this  damage, 
and  appears  to  us  to  be  answerable  for  it. 
And  we  think  this  plea  is  further  bad,  be- 
eause  it  denies  an  obligation  in  law,  and 
still  further  an  obligation  which  has  not 
even  been  alleged  in  the  declaration. 

The  seventh  plea  is  pleaded  to  the  whole 
of  the  first  count  of  the  declaration.  If, 
therefore,  professing  to  give  an  answer  to 
the  whole,  it  omits  any  material  part,  it  is 
bad.  Now,  the  first  count  of  the  declara- 
tion is  founded  on  the  alleged  wrongful  act 
of  the  defendant,  not  only  in  pulling  down 
the  vaults  and  walb  of  the  defendant,  but 
also  in  digging  the  earth  and  disturbing 
the  foundations  of  the  vault  or  cellar  of. 
the  plaintiffs ;  and  to  this  cause  of  action, 
though  confessed  by  the  plea,  there  is  no 
matter  of  avoidance  pleaded  in  bar. 

The  remaining  pleas  to  which  the  plain- 
tiffs  have  demurred,  apply  themselves  to 
the  last  count  of  the  decUratioa:  and  of 
these,  we  think  the  eighth  plea  cannot  be 
supported,  inasmuch  as  it  traverses  a  mat- 
ter of  law.  It  is  pleaded  as  to  so  much 
of  the  last  count  as  relates  to  the  defendant 
not  having  given  the  plaintiffs  due  and 
reasonable  notice  of  his  intention  to  pull 
down  his  walls.  The  allegation  in  this 
plea,  that  he  was  not  bound  by  law  or 
otherwise,  nor  was  there  any  duty,  liability, 


or  obligation  imposed  on  him  by  law  or 
otherwise,  to  give  any  notice  of  his  inten- 
tion to  the  plaintiffs,  appears  to  us  to  raise 
a  direct  question  of  law  upon  an  issue 
joined  on  that  plea. 

The  eleventh  plea,  which  is  pleaded  to 
so  much  of  the  second  count  as  alleges  it 
to  have  been  the  duty  of  the  defendant  to 
have  taken  due  and  reasonable  precautions 
about  the  pulling  down  his  walls,  we  hold 
to  be  bad  for  the  same  reason  as  the  last— 
via.  that  it  raises  an  issue  of  law,  instead 
of  an  issue  of  fact  for  the  jury! 

The  twelfth  plea  falls  altogether  within 
the  same  consideration  as  the  sixth,  and  is 
bad  for  the  same  reason. 

The  last  plea  to  the  second  count  of  the 
declaration  is  bad  for  the  same  reason  as 
the  seventh  plea,  which  is  pleaded  to  a 
similar  part  of  the  first  count,  and  sets  up 
precisely  the  same  defence. 

But  the  defendant  contends  that,  ad- 
mitting the  pleas  to  be  bad,  the  plaintifi 
have  shewn  no  sufficient  grround  of  action 
either  in  the  first  or  second  count  of  their 
declaration. 

The  first  count  rests  upon  a  precise  and 
distinct  allegation,  that  the  vault  or  cellar 
of  the  plaintiffs  was,  of  right,  supported  by 
parts  of  the  adjoining  walla,  and  that  the 
plaintiffs  were,  of  right,  entitled  to  have 
them  so  supported,  and  that  there  were 
certain  foundations  for  supporting  thoae 
vaults  which  the  plaintiffs  ought  to  enjoy  : 
and  the  count  then  proceeda  to  allege,  as 
part  of  the  gravamen,  that  the  defendant 
wrongfully  dug  the  earth,  and  disturbed 
the  foundations,  without  taking  due  and 
proper  precautions  to  prevent  the  founda- 
tions from  being  weakened.  And  we  think, 
without  entering  into  the  examination  of 
the  several  cases  cited  by  the  plaintiff, 
this  count  contains  a  clear  and  substantial 
ground  of  action — viz.  that  of  negligence 
and  carelessness  in  the  exercise  of  t^  de- 
fendant's rights,  by  reason   whereof  the 
plaintiffs'  rights  were  injured  ;   and  that  if 
the  defendant  meant  to  object    that  the 
plaintiffs'  right  and  title  was  not  alleged 
with  sufficient  certainty,  he  ought  to  have 
demurred  specially  to  the  de^aration,  in- 
stead of  pleading  over. 

With  respect  to  the  second  count  of  the 
declaration,  the  right  of  action,  as  stated  in 
that  count,  i^ppears,  in  one  respect,  more 
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doubtful.  There  is  no  allegation  in  this 
count  of  any  right  of  easement  in  aUeno  solo^ 
which  forms  the  plaintiflTs*  ground  of  action 
in  the  first  count.  And  as  to  the  allegation 
that  it  was  the  duty  of  the  defendant  to 
gi?e  notice  to  the  plaintiffs  of  his  intention 
to  pull  down  his  wall,  if  he  did  not  shore 
it  up  himself,  it  is  objected,  and  we  think 
with  considerable  weight,  that  no  such  ob- 
ligation results,  as  an  inference  of  law,  from 
the  mere  circumstance  of  the  juxtaposition 
of  the  walls  of  the  defendant  and  the  plain- 
tiffs. But  we  think  ourselves  not  called 
upon,  on  the  present  occasion,  to  decide 
this  question;  for  the  count  goes  on  to 
allege,  that  it  was  also  the  duty  of  the  de- 
fendant to  use  due  care  and  skill,  and  take 
due,  reasonable  and  proper  precaution  in 
pulling  down  his  walls  adjoining  to  the 
pbiintiffs*  vault,  so  that  for  want  of  such 
care,  skill,  and  precaution,  the  plaintiffs' 
vault  might  not  be  injured.  We  think  that 
duty  is  clearly  imposed  by  law;  and  that  a 
breach,  which  alleges  that  the  defendant 
conducted  himself  so  carelessly,  negligently, 
and  unskilfully,  in  pulling  down  his  wall, 
as,  by  reason  thereof,  to  injure  tlie  plain- 
tiffs' wall,  is  well  assigned ;  and  that,  inas- 
much as  this  latter  allegation  of  duty  is 
severable  from  the  former,  it  states  a  good 
ground  of  action. 

Upon  the  whole,  therefore,  we  think  the 
plaintiffs  are  entitled  to  judgment  on  the 
demurrers  filed  to  the  several  pleas  of  the 
defendant. 

Judgment  for  the  plaintiffs. 


PENNY  V.  THOMAS. 


1856.     \ 
Nov.  23.  / 

Appearance — Affidavit. 

The  affidavit  on  nhich  it  is  sought  to  enter 
on  appearance  for  the  defendant,  under  the 
^at.  t  mU.  4.  c.  ^9.  «.  Ill,  upon  tiie  ex^ 
phration  of  eight  days  from  the  return  of  the 
writ  of  distringas,  must  shew  when  the  search 
far  the  defendants  appearance  was  made. 

Gumey  moved  for  leave  to  enter  an  ap« 
pearance  for  the  defendant,  under  the  stat. 
2  Will.  4.  c.  89.  8.  Ill,  more  than  eight 
days  having  elapsed  since  the  return  of  the 
Wfii  of  distringas ;  but  it  did  not  aj^Mar 
New  SiaiEs,  VI.— C.P. 


from  the  affidavit  when  the  search  was 
made,  for  the  purpose  of  ascertaining  whe- 
ther the  defendant  had  appeared  or  not ; 
and,  in  consequence — 

Gaselbe,  J.  (sitting  alone)  refused  the 
application. 


1836.  .  > 

Nov    24      C         VIVIAN  V,  BLOMBERO. 

Ecclesiastical  Lease — Reversion, 

A  lease  by  a  vicar,  of  messuages  in  the 
city  of  London,  not  being  the  habitation  of 
the  vicar,  and  of  ground  belonging  to  the 
same,  not  above  the  quantity  of  ten  acres,  for 
twenty 'One  years  from  the  date  thereof  made 
at  a  time  when  there  were  less  than  three 
years'of  a  former  lease  unexpired,  is  not  void 
under  the  statutes  13  Ellz,  c.  10,  14  Eliz. 
c.  Il,<itic;i8  Eli».  c.  11. 

The  following  case  was  submitted  by 
His  Honour  the  Vice  Chancellor,  for  the 
opinion  of  this  Court. 

The  vicarage  of  the  parish  and  parish 
church  of  St.  Giles  Without,  Cripplegate, 
is  a  benefice  with  cure  of  souls  in  the  city 
of  London ;  and  the  several  messuages  or 
tenements  hereinafter  particularly  mention- 
ed (not  being  the  capital  messuage  or  dwell- 
ing-house used  for  the  habitation  of  the 
vicar,  nor  having  ground,  to  the  same  be- 
longing, above  the  quantity  of  ten  acres,) 
are  parcel  of  the  possessions  of  the  said 
vicarage,  and  are  situate  and  being  within 
the  said  city,  and  have  been  accustomed  to 
be  demised  by  the  vicars  of  the  said  parish, 
for  the  time  being,  for  the  term  of  forty 
years  in  possession,  at  the  yearly  rent  of  31. 

By  indenture  of  lease,  bearing  date  the 
30th  of  October  1793,  and  made  between 
the  Rev.  George  Watson  Hand,  since  de- 
ceased, then  vicar  of  the  parish  church  ofSt.^ 
Giles  Without,  Cripplegate,  aforesaid,  of  the 
one  part,  and  Thomas  Smith  and  others  of 
the  other  part,  for  the  consideration  therein 
expressed,  the  said  G.  W.  Hand  did  de- 
mise unto  the  said  other  persons,  parties 
thereto,  the  messuages  or  tenements,  and 
other  herediuments  hereinafter  particularly 
mentioned,  parcel  of  or  belonging  to  the 
vicarage  of  St.  Giles  Without,  Cripplegate, 
as  aforesaid,  with  the  appurtenances;  to 
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hold  the  same  unto  the  aforesaid  lessees, 
t]\eir  executors,  administrators,  and  assigns, 
from  the  lS9th  of  September  then  last  past, 
for  the  term  of  forty  years ;  yielding  and 
paying  therefore,  yearly  during  the  said 
term  unto  the  said  G.  W.  Hand  and  his 
successors,  vicars  for  the  time  being  of  the 
said  parish  church,  the  yearly  rent  of  31, 
payable  quarterly,  on  the  four  most  usual 
feasts ;  the  lessees  being  charged  with  the 
reparations,  and  subject  to  the  covenants 
and  agreements  therein  expressed  and  con- 
tained ;  and  which  said  lease  was  duly  con- 
firmed by  the  patron  and  ordinary. 

The  said  G.  W.  Hand  departed  this  life 
many  years  since.  After  his  decease  the 
Rev.  William  Holmes  was  duly  presented 
and  instituted  to  and  inducted  into  the 
vicarage  of  the  parish  and  parish  church 
of  St.  Giles  Without,  Cripplegate,  aforesaid. 

In  the  month  of  October  1830,  there 
were  less  than  three  years  unexpired  of  the 
said  term  of  forty  years  so  granted  as  afore- 
said, and  the  said  William  Holmes  being 
then  such  vicar  as  aforesaid,  duly  executed 
another  indenture  •f  lease,  bearing  date  the 
8th  of  October  1830,  and  made  or  ex- 

fressed  to  be  made  between  him  (William 
lolmes)  as  such  vicar,  of  the  one  part,  and 
James  William  Vivian  and  Christopher 
Hodgson,  of  the  other  part,  whereby,  for 
the  considerations  therein  expressed,  the 
said  William  Holmes  did  demise  unto  the 
said  J.  W.  Vivian  and  C.  Hodgson,  all  that 
messuage,  house,  or  building,  situate  and 
being  in  Fore  Street,  in  the  parish  of  St. 
Giles  Without,  Cripplegate,  London,  called 
the  Quest  House,  and  used  by  the  inhabi- 
tants of  the  said  parish  as  a  vestry  house, 
and  the  rooms  and  other  appurtenances 
thereto  adjoining  and  belonging,  and  there- 
with used  and  enjoyed  ;  and  also  all  and 
every  the  messuages,  tenements,  shops, 
and  buildings  therein  and  hereinafter  par- 
ticularly mentioned,  that  is  to  say,  all  those 
four  messuages  or  tenements  situate,  stand- 
ing, and  being  in  Fore  Street,  in  the  said 
parish  of  St.  Giles  Without,  Cripplegate, 
London,  then  or  late  in  the  several  tenures 
or  occupations  of  W.  W.  &c. ;  and  also  all 
diat  piece  or  parcel  of  ground  on  which 
stood  a  building  theretofore  called  '*  Pratt*s 
Buildings,**  and  on  which  then  or  late  stood 
the  back  part  or  parcel  of  three  messuages 
or  tenements  and  outbuildings,  situate  in 


Fore  Street  aforesaid,  formerly  in  thetennre 
or  occupation  of  L  R.,  &c.,  and  then  oi 
late  oT  J.  W.  &c.  together  with  the  troall 
piece  or  parcel  of  ground  thereunto  adjoin- 
ing, and  then  laid  into  the  yard  or  back-* 
sides  of  the  said  three  messuages ;  and  also 
all  that  small  house  or  shop  in  Fore  Street 
aforesaid,  formerly  in  the  tenure  or  occu- 
pation of  A.  S.  &c.,  and  then  or  bte  of 
M.  D. ;  and  also  the  ground  on  the  north 
side  of  the  said  church,  on  which  stood  a 
wall  and  palisadoes ;  together  with  all  the 
appurtenances  to  the  said  quest  house  and 
premises  belonging,  as  the  same  premises 
were  more  particularly  described  in  the 
plan  drawn  in  the  margin  of  the  same  in- 
denture :  to  hold  the  same  unto  the  said  J. 
W.  Vivian  and  C.  Hodgson,  their  execu* 
tors,  administrators,  and  assigns,  from  the 
making  of  the  said  indenture,  for  the  term 
of  twenty-one  years  thence  next  ensning 
(subject,   nevertheless,   to    the    aforesaid 
existing  lease  of  the  same  premises,  bear- 
ing date  the  30th  of  October  1795,  asl»ere- 
inbefore  particularly  mentioned) ;  yielding 
and  paying  therefore,  yearly,  during  the 
said  term  of  twenty-one  years,  unto  the 
said  W.  Holmes  and  his  successors,  vicars, 
as  aforesaid,  the  rent  or  sum  of  3/.,  payable 
quarterly,  on  the  four  roost  usual  feasts,  by 
equal  portions ;  the  first  payment  to  be 
made  on  the  Feast-day  of  the  birth  of  our 
Lord  Christ  then  next  ensuing :  the  lessees 
being  charged  with  the  reparations,  and 
subject  to  the  covenants  and  agreements  on 
the  lessee's  part  therein  contained — which 
last-mentioned  lease  was  duly   confirmed 
by  the  patron  and  ordinary. 

The  said  W.  Holmes  departed  this  life 
in  the  month  of  June  1833. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  said  last-mentioned  in- 
denture of  lease  was  a  valid  and  effect usl 
lease,  and  binding  upon  the  successor  of 
the  said  W.  Holmes  in  the  maid  vicarage^ 
for  the  remainder  of  the  said  term  of 
twenty-one  years,  expressed  to  be  thereby 
granted. 

Maule,  for  the  plaintiff. — ^Tbe  lease  is 
valid,  as  it  was  made  by  the  vicar,  at  the 
usual  rent,  for  a  term  of  twenty-one  years, 
within  three  years  of  the  expiration  of  the 
then  existing  lease,  and  was  sanctioned  and 
confirmed  by  ^  patron  and  ordinary.  H 
is  good  as  an  ecclesiastical  lease  at  cowm— 
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nd  it  18  admitted  on  tlie  other  side, 
e  restraining  statute,  13  Elis.  c.  10, 
such  leases  as  they  were  at  common 
L  The  objection  is  founded  on  the 
nd  19th  sections  of  14  Eliz.  c.  11, 
Elis.  c.  11.  s.  2  ;  but  the  17th  see- 
the former  statute  takes  all  leases 
tes  in  towns  out  of  the  prohibition 
led  in  13  Elis.,  and  the  19th  section 
yt  avoid  leases  when  granted  in  re- 
I,  although  it  firohibits  the  granting 
leases  (2).  Neither  is  the  enactment 
Slis.  c.  11.  s.  3.  here  applicable,  as 
s  only  to  cases  where  three  years  of 
ler  )ease  remain  unexpired.  This 
n,  although  it  has  frequently  been 
ed,  has  never  been  decided.  In  The 
nd  Chapter  of  fVestminster*s  case^S)^ 

he  third  mction  of  which,  mfter  recitiog, 
long  asd  anreaaonable  leases  made  bj  col- 
ana  and  cbaptera,  parsons,  vicara,  and  others 
ipiritoal  promotions,  be  the  chiefcst  canves 
ilspidatioDS,  and  the  decay  of  all  spiritual 
&c.,  enacted,  "That  from  henceforth  all 
^fts,  grants,  feoffments,  oonreyances,  or  es* 
be  made,  &c.  bj  any  master  and  fellows  of 
ff9,  dean  and  chapter,  &c.,  parson,  ricar,  or 
>r  baring  mny  spiritaal  or  ecclesiastical  lir- 
(otb«r  than  for  the  term  of  twenty -one  years. 
Urea  from  the  'time  any  such  lease  or  grant 
made  or  granted,  whereupon  the  accustomed 
(nt  or  more  shall  be  reserved  snd  payable 
oring  the  said  term,)  shall  he  utterly  void 
one  effect,"  he 

he  ]7ih  Motion  enacts,  (after  reciting  the 
PtJie  15th,)  *'  That  the  said  branch  uoc  any 
lerein  contained,  aliall  not  extend  to  any 
isarance  or  lease  of  anj  houses  belonging 
f  the  persons  aforesaid,  nor  to  any  grounds 
booses  sppertaining,  which  houses  be  situate 
rity,  borough,  town  corporate,  or  market 
c,  but  that  all  such  houses  and  grounds 
^nted,  demised.  &c.,  as  by  the  lews  of  this 
id  tho  sereral  statutes  of  the  colleges,  &e., 
folly  might  have  been  before  tho  making  of 
statute,  or  lawfully  might  be  if  the  said 
were  not,  so  slways  that  such  house  be  not 
jil  or  dwelling-house  used  for  the  hsbitstion 
•moDs  aforesaid,  nor  hare  ground  to  the 
longing  above  the  quantity  of  ten  acres." 
h  oeotiott  enacts,  *'  That  no  lease  shall  be 
i  to  be  made  by  the  force  of  this  act  in 
I,  nor  without  reserving  the  aeoustomed 
■It  at  the  least,  nor  without  charging  the 
itb  the  reparations,  nor  for  a  longer  term 
y  years  at  the  most^ 
3  Elis.  a  1 1.  s.  t.  enacts,  '*  That  all  leases 
«r  to  be  msde  by  any  of  the  ecclesiastical, 
reof  any  former  lease  for  years  is  in  being, 
m  enfoMed,  ^rreodered,  or  ended  within 
m  next  sfter  the  making  of  any  auch  new 
all  be  void,  frustrate,  and  of  none  effect." 
nrth.  9. 


where  a  lease  of  town  houses,  to  begin  pre- 
sently, was  given,  while  seventeen  years  of 
a  former  lease  were  yet  to  run,  Tirrel,  J. 
was  of  opinion,  that  the  lease  was  within 
14  Eliz.  and  its  proviso;  but  Bridgman, 
C.J.,  who  also  agreed  that  the  lease  as  one 
in  reversion  was  void  under  the  14  Eliz., 
said,  '*!  shall  tell  you  where  I  differ  from 
my  Brother  that  held  the  same  opinion  with 
me.  I  do  hold,  that  if  a  lease  be  not 
made  according  to  the  proviso  of  the  14th, 
it  falls  back  into  the  13th,  and  if  it  be 
within  the  13th,  it  falls  under  the  18th. 
The  words  in  the  statute,  '  decimo  quarto,' 
are  not  that  no  lease  shall  be  permitted  to 
be  made ;  but  no  lease  shall  be  permitted 
to  be  made  by  virtue  of  this  act ;  so  that 
this  act  leaves  us  where  we  were  before ; 
but  if  it  be  not  within  decimo  quarto,  we 
are  not  lefE  at  common  law,  but  are  within 
decimo  tertio^  In  Bayly  v.  Murin  (4),  in 
ejectment  upon  a  special  verdict,  the  case 
Was,  that  a  vicar,  seised  of  a  house  in  a 
market  town,  let  it  for  three  years,  and 
when  one  year  of  the  leye  was  expired,  he 
let  it  for  twenty-one  years,  to  begin  from 
the  Michaelmas  following ;  and  the  ques- 
tion was,  whether  this  was  a  lease  in  rever- 
sion, and  so  not  warranted  by  the  14  Eliz. ; 
and  all  the  Court  held  that  it  was,  as  this 
statute  repeals  the  13  Eliz.  as' to  houses 
in  market  towns,  but  excepts  leases  in 
reversion,  which  this  is,  being  to  commence 
at  a  day  to  come :  and  two  of  the  Judses 
seemed  to  be  of  opinion,  and  'Twisden 
strongly,  that  if  the  lease  in  the  case  at  bar 
had  been  made  to  commence  presently,  it 
yet  would  have  been  void,  there  being  an- 
other lease  in  being ;  so  that  for  so  many 
years  as  were  to  come  of  the  former  lease, 
it  would  be  a  lease  in  reversion ;  and  that 
the  18  Eliz.  that  permits  a  concurrent  lease, 
so  that  there  be  not  above  three  years  in 
being,  shall  not,  in  their  opinion,  make  any 
alteration  of  14  Eliz.,  but  it  only  extends 

(4)  1  Vent.  t44  ;  s.  c.  f  Lev.  69,  sb  Bayley  v. 
Mondsy ,  8.0. 3  Keb.  46, 107, 1 93.— The  Court  seem- 
ed tothinklightly  of  the  authority  of  Keble;  Park,  J. 
saying,  "  that  following  the  advice  and  example  of 
Lord  Kenyon,  he  had  ejected  him  from  bit  library." 
Perhaps  a  more  unequivocal  inatance  of  hia  inac? 
curacy  oouki  not  be  given  .than  in  regard  to  the 
present  case,  which  he  haa  reported  three  times 
under  different  namea :  at  p.  46,  as  Bayley  v.  Monne ; 
at  p.  107,  as  Bayley  e.  Mun  €c  Sybley ;  and  at  p. 
193,  aa  Bayley  v.  Man. 


I  .    . 
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to  13  Eliz.,  because  it  recites  that,  but  not 
the  former ;  and  such  was  the  opinion  of 
Hobart,  in  Crane  v.  Taylor  (5),  and  it  hath 
been  often  held,  that  it  did  not  extend  to 
the  Stat.  I  Eliz.,  concerning  bishops.  But 
Hale,  C.J.,  was  of  opinion,  that  the  lease 
had  been  good  if  made  to  commence  pre- 
sently, there  being  less  than  three  years  of 
the  former  lease  to  come,  and  that  the  18 
Eliz.  did  give  a  qualification  to  leases  made 
upon  the  14th  as  well  as  upon  the  ISih: 
and  he  gave  the  following  reasons  for  this 
opinion — "first,  because  the  14  Eliz.  is  a 
kind  of  appendix  to  the  13th,  and  does  not 
repeal  it ;  but  sub  modo,  a  little  enlarging 
it  as  to  houses  in  market  towns,  wherefore 
the  18  Eliz.  reciting  the  13  Eliz.,  does  by 
consequence  recite  the  14th;  also  second- 
ly, that  there  is  such  a  connexion  between 
all  the  statutes  concerning  ecclesiastical 
leases,  that  they  have  been  taken  into  the 
construction  of  one  another; — thirdly,  it 
would  make  a  great  romage  in  leases  if 
one  should  be  void,  when  there  was  never 
so  little  of  a  former  lease  unexpired;  — 
fourthly,  there  islio  authority  to  the  con- 
trary. In  Hunt  V.  Singleton  (6),  there 
were  ten  years  of  the  former  lease  in  being, 
and  upon  that  lay  the  weight  of  the  opi- 
nion ;  and  Crane  v.  Taylor  is  concerning 
covenants  only,  and  the  reason  that  it  does 
not  extend  to  1  Eliz.  is,  because  the  18 
Eliz.  begins  with  inferior  ecclesiastical  per- 
sons ;  and  therefore  cannot  include  bishops." 

[TiNDAL,  C.J. — Is  not  the  IS  Eliz.  en- 
titled, 'An  act  for  explanation  of  the 
statutes  entitled,  Against  defeating  of 
dilapidations'  ?] 

It  certainly  is,  and  they  are  so  linked 
together  as  to  constitute  but  one.  The 
lease,  consequently,  is  good,  for  the  time 
it  has  to  run.  It  is  not  invalidated  by  the 
13  Eliz. ;  even  if  it  were,  it  would  be  within 
the  relaxation  of  such  prohibition  which 
is  found  in  the  1 4th,  and  it  does  not  come 
within  that  other  restriction  as  to  rever- 
sions in  the  14th,  inasmuch  as  that  is  to  be 
taken  in  conjunction  with,  and  explained 
by  the  preceding  13th  and  succeeding 
18th.  It  may  be  also  fairly  contended 
that  it  is  a  concurrent  not  a  reversionary 
lease,  and,  consequently,  not   within  the 


(5)  Hob.  lUp.  169. 

(6)  Cro.  Eliz.  564. 


Statutes  of  Eliz.  at  all.  It  resembles  t( 
lease  in  Fox  v.  Collier  (7),  which  was  hel 
good  and  valid. 

Stephen^  Serj,^  contra. — This  lease 
within  the  statute  14  Eliz.  c.  11  ;  and,  i 
a  lease  in  reversion,  is  void.  It  is  not  d( 
nied,  that  a  lease  made  by  the  incumben 
confirmed  by  the  patron  and  ordinary,  wj 
good  at  common  law.  But  the  13  Eli 
effected  a  restriction  upon  the  subject  n* 
known  to  the  common  law.  This  restrii 
tion  was  qualified  by  the  14  Eliz.,  as 
houses  in  towns,  and  they  were  taken  e: 
pressly  out  of  the  operation  of  the  fornn 
statute  ;  and  that  statute,  in  the  19th  se< 
tion,  introduced,  of  itself,  a  new  law  as ' 
those  houses,  not  known  either  to  the  13i 
or  at  common  law  ;  viz.  that  no  lease  slia 
be  made  of  them  in  reversion  ;  and  of  th 
opinion  were  the  Court  in  Crane  w  Tayk 
It  is  a  mere  subtlety  to  engraft  any  oth 
construction  upon  the  statute,  and  th 
this  is  the  sound  and  long-establish< 
opinion,  appears  from  Bac,  Abr,  *  Lease 
(E)  3,  and  iVatson's  Cler.  Law,  437.  T 
point  may  be  considered  as  decided  1 
Baybj  v.  Murin^  more  especially  wb 
that  case  is  taken  in  conjunction  wi 
Hunt  v.  Singleton;  and  no  distinction  w 
made  between  a  concurrent  lease  and  o 
in  reversion,  for  it  was  said,  that  though  t 
lease  was  to  commence  immediately,  it  v 
in  law  a  lease  in  reversion,  and  so  will 
the  words  of  the  statute.  Thus,  the  doi 
attributed  to  Hale,  C.J.,  is  not  entitled 
weight,  and  he  was  either  wrong  hims 
or  he  has  been  wronged  by  the  report 
As  to  the  observation  that  this  is  not  a 
versionary  lease  at  all,  there  are  varl 
descriptions  of  leases  in  reversion :  c 
where  the  habendum  is  to  take  cfFect  s 
time  different  from  the  date  ;  also  t 
which  is  called  a  concurrent  lease,  \\l 
the  one  by  its  terms  is  to  commence  imi 
diately,  but  there  is  another  lease  thei 
existence.  There  is  also  the  kind  wl 
does  not,  in  fact,  take  effect  from  the 
pi  ration  of  the  other  lease,  but  from  si 
other  period.  Fox  v.  Collier,  where  ah 
for  twenty-one  years  from  the  date  of 
indenture,  was  held  to  be  good,  thoug 
the  time  of  the  making  of  the  lease  tl 
was  another  in  being  for  four    year; 

(T)  Moo.  107. 
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,  of  a  term  of  forty  years,  is  admitted ; 
hat  was  a  bishop's  lease,  confirmed 
e  dean  and  chapter,  and  not  within 
E.  c.  19.  s.  5.  Even  admitting  that 
resent  lease  is  what  is  called  a  con- 
nt  one,  such  admission  cannot  benefit 
laintiff,  for  according  to  Yates,  J.,  in 
n  V.  Sewell(%\  **  the  lease  in  being  is 
hat  in  possession ;  a  concurrent  lease 
a  lease  in  esse ;  it  operates  only  by 
lel ;  it  passes  no  interest  during  the 
r  lease."  Neither  can  it  operate  here 
y  of  estoppel,  for  by  the  8ih  rule,  by 
the  doctrine  is  governed,  as  laid 
by  Lord  Coke,  in  1  Inst.  352,  (B), 
lid,  "  where  the  veritie  is  apparent  in 
me  record,  there  the  adverse  party 
lot  be  estopped  to  take  advantage  of 
uth,  for  he  cannot  be  estopped  to 
the  truth,  when  the  truth  appeareth 
[>rd."  The  verity  does  appear  of  re- 
lere,  for  it  is  said  in  the  case,  that 
ase,  which  is  the  subject  of  discus- 
is  subject  to  the  aforesaid  existing 
of  the  same  premises,  bearing  date 
f  October  1793.  But  the  lease,  in- 
)f  being  concurrent,  is  clearly  one  in 
ion,  and  the  opinion  of  Lord  Hale  in 
V.  Murin  is,  at  best,  extra-judicial, 
nnot  influence  the  Court  in  theiV  de- 

t/e,  in  reply,  denied  that  the  doctrine 
ppel  was  applicable.  He  also  urged, 
could  not  be  maintained,  that  this 
lease  in  reversion,  from  the  terms  in 
it  was  expressed,  for,  whatever  those 
might  be,  the  lease  must,  in  effect 
bstance,  be  one  inprasenti,  although 
d  not  come  into  operation  by  the  en- 
he  lessee  until  the  expiration  of  that 
was  in  existence. 

Cur.  adv,  vult. 

DAL,  C.J.  now  said — As  the  question 
has  been  sent  for  our  consideration 
Honour,  the  Vice  Chancellor,  has 
ong  considered  as  vexata  questio  in 
r,  it  may  be  more  satisfactory  that 
uld  explain  the  grounds  upon  which 
tificate,  in  answer  to  that  question, 
ded. 

case   states  a  lease  by  a  vicar,  for 
-one   years  from  its  date,  made  at 

(8)  1  W.  Black.  617. 


the  time  when  a  former  lease,  for  forty 
years,  of  the  same  premises  was  still  in  be- 
ing, but  was  within  three  years  of  its  ex- 
piration. The  subject-matter  of  the  lease 
consists  of  certain  messuages  in  the  city  of 
London,  of  which  the  capital  messuage,  or 
dwelling-house,  used  for  the  habitation  of 
the  vicar,  forms  no  part,  and  the  ground 
demised  is  of  less  extent  than  ten  acres : 
so  that  the  subject-matter  of  the  demise 
clearly  falls  within  the  statute  14  Eliz. 
c.  U.S.  17  ;  and  the  question  is,  whether 
such  lease  is  void  under  any  of  the  restrain- 
ing acts  of  Elizabeth. 

There  are  three  statutes,  and  three  only, 
which  it  will  be  necessary  to  consider  as 
bearing  on  the  present  question,  viz.  the 
13  Eliz.  c.  10,  the  14  Eliz.  c.  11.  ss.  17  & 
VJ,  and  the  18  Eliz.  c.  11.  s.  2. 

Now  the  lease  in  question  cannot  beheld 
to  be  made  void  either  by  the  Jirst  or  last 
of  the  above-mentioned  statutes.  Not  by 
the  first,  because  it  is  a  lease  for  twenty- 
one  years  only  from  the  date,  and  complies 
with  all  the  other  requisites  of  that  restrain- 
ing act.  It  is,  indeed,  a  lease  in  reversion ; 
but  there  is  nothing  in  that  act  to  make 
leases  in  reversion  void.  And  although 
the  act,  lastly  above  named,  the  1 8  Eliz. 
c.  1 1 .  s.  2,  after  pointing  out  the  mischief 
of  granting  leases,  authorized  by  the  former 
staitites,  in  reversion,  declares  the  same  to 
be  void ;  yet,  in  its  terms,  it  only  compre- 
hends those  leases  in  reversion  which  are 
made  when  the  former  lease  for  years  is  in 
being,  "  not  to  be  expired  or  ended  within 
three  years  next  ai\er  the  making  of  any 
such  new  lease."  But  as  the  lease  in  ques- 
tion was  made  when  the  former  lease,  for 
forty  years,  was  within  two  years  of  its  ex- 
piration by  efflux  of  time,  it  is  not  a  lease 
in  reversion  made  void  by  the  operative 
words  of  that  statute. 

So  far,  therefore,  as  relates  to  the  first 
OF  last  of  the  statutes  above  referred  to, 
this  lease  does  not  become  void  by  either ; 
that  is,  neither  of  those  statutes  seems  to 
us  to  apply  to  the  case. 

It  only  remains,  therefore,  to  consider 
whether,  in  the  statute,  14  Eliz.  c.  11, 
there  is  any  enactment  which  avoids  this 
lease :  and,  indeed,  the  argument,  on  the 
part  of  the  defendant,  has  been  put  entirely 
on  that  statute ;  it  being  contended,  that 
the  cases  of  leases  of  houses  in  cities,  of 
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the  description  tlierein  contained,  are  taken 
entirely  out  of  the  first  restraining  statute, 
and  are  made  subject  to  a  new  law  created 
by  the  statute  of  the  14  Eliz. ;  and  that  as 
the  19th  section  enacts,  *'That  no  lease 
shall  be  permitted  to  be  made  by  force  of 
this  act  in  reversion,"  so  the  present  lease, 
being  a  lease  in  reversion  of  houses  de- 
scribed in  the  act,  is  void  by  the  necessary 
construction  of  the  statute. 

The  first  observation  that  arises  on  the 
statute  14  Eliz.*  is,  that  it  does  not  contain 
within  it,  from  beginning  to  end,  any  terms 
importing  the  avoidance  of  any  lease  what- 
ever ;  on  the  contrary,  it  is  a  statute  which 
excepts  firom  the  operation  of  the  former 
avoiding  statute,  leases  of  property  therein 
described.  It  enacts  in  section  17,  "  that 
the  branch  of  the  former  statute,  nor  any 
thing  therein  contained,  shall  extend  to 
any  houses,  &c.  (therein  described,)  but 
that  the  same  may  be  demised,  as  by  the 
laws  of  this  realm  and  the  statutes  of  the 
colleges,  &c.  they  lawfully  might  have 
been,  before  the  making  of  die  said  statute, 
or  lawfully  might  if  the  said  statute  were 
not."  No  words  can  be  more  large  and 
explicit  to  exempt  such  leases  from  the 
whole  of  the  effect  of  the  restraining  statute 
1$  Eliz.;  and  although  the  19th  section 
goes  on  to  enact,  ^  that  no  lease  shall  be 
permitted  to  be  made  by  force  of  this  Set  in 
reversion,**  there  are  no  words  added  to 
declare  leases,  made  contrary  to  such  per- 
mission, void.  And  taking  this  statute 
alone,  and  by  itself,  it  would  be  a  much 
stronger  construction  tlian  we  feel  ourselves 
warranted  to  put  upon  it,  to  hold  that  such 
words  can  defeat  and  avoid  an  estate, 
when  they  may  be  fully  satisfied  by  allow- 
ing them  to  give  a  right  of  action  to  the 
successor.  But,  in  truth,  this  statute  is 
not  to  be  construed  alone,  but  with  refer- 
ence to  the  statute  13  Eliz.,  and  the  suc- 
ceeding statute  18  Eliz.  c.  11  ;  for  not 
only  are  all  the  acts  made  m  pari  materid^ 
but  the  14  Eliz.  c.  11.  is  expressly  entitled 
'  An  act  for  the  continuation,  explanation, 
perfecting,  and  enlarging  of  (amongst 
others)  the  former  statute;*  and  the  18 
Eliz.  c.  11.  is  entitled,  '  An  act  for  the  ex- 
planation of  the  statutes  against  defeating 
of  dilapidations,*  &c.  The  three  statutes, 
therefore,  are  to  be  read  together,  as  form- 
ing one  law  on  the  same  subject-matter  ; 


and  it  may,  therefore,  be  well  held,  diat 
where  leases  of  houses,  &c.  which  are  ex- 
empted out  of  the  13  Eliz.  by  the  next 
statute,  the  14th,  do  not  observe  the  pro- 
visions of  the  latter  statute,  they  fall  within 
the  general  enactments  of  the  first  statute, 
and  are  made  void  thereby ;  in  other  words, 
a  lease,  not  warranted  by  the  14  Elis.,  re- 
mains restrained  by  the  13  Eliz.,  wfaieh 
makes  leases  against  that  act  void.  Bat 
the  lease  in  question,  considered  as  a  lease 
in  reversion,  is  not,  as  is  above  stated,  void 
by  the  13  Eliz.,  and  is  expressly  sanctioned 
by  the  18th. 

No  decided  case  has  been  brought  before 
us,  by  the  authority  of  which  the  present 
lease  is  to  be  declared  void.  In  the  case  of 
Bayly  v.  Murin,  the  lease  was  clearly  void 
under  the  statute  13  Eliz.,  being  a  lease  to 
begin  at  a  future  day,  and  not  from  the  time 
of  granting  the  lease ;  and  in  that  case  Hale, 
C.  J.  appears  to  have  thought  the  lease 
would  have  been  good,  **  if  it  had  been  to 
commence  presently,  there  being  less  than 
three  years  to  come  of  the  former  lease." 
In  Hunt  V.  Singleton,  the  lease  of  a  house 
for  forty  years  by  the  dean  and  chapter  of 
St.  PauFs  was  held  not  warranted  by  the 
14  Eliz.,  there  being  at  the  time  of  granting 
the  lease  ten  years  unexpired  of  the  former 
lease.  The  case  of  The  Dean  and  Chapter 
of  Westminster  decides,  that  the  lease  in 
reversion  of  a  house  in  the  city  of  Westmin- 
ster for  forty  years,  by  the  dean  and  chapter 
of  Westminster,  was  void,  there  being,  at 
the  tone  of  granting  the  lease,  seventeen 
years  unexpired  of  the  former  lease ;  and 
in  this  latter  case,  the  judgment  of  Bridg- 
man,  C.  J.  is  strong  to  shew,  that  a  lease 
made  under  the  circumstances  of  the  pre^ 
sent,  would  be  held  good.  See  the  judg- 
ment more  at  large  in  Bridgman*s  Rep,  1 2t. 
And  the  case  of  Crane  v.  Taylor  does  not 
afford  an  authority,  that  a  lease  for  twenty- 
one  years  in  reversion,  there  being  only 
two  years  to  come  of  the  existing  lease, 
would  be  void ;  it  is  an  authority  for  no 
more  than  this,  that  a  covenant  to  make  a 
lease  is  not  void  under  the  statute  1 8  £l]x., 
being  made  concerning  a  house  in  London. 

Upon  the  whole,  therefore,  we  think  thia 
lease  is  not  void,  and  send  our  certificate 
accordingly  to  the  Vice  Chancellor. 

The  following  certificate  was  afterwards 
sent ; — 
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e  btTe  heard  this  case  argued  by 
1,  and  are  of  opinion,  that  the  lease 
mentioned  of  the  8th  of  October 
is  a  valid  and  effectual  lease,  and 
I  upon  the  successor  of  the  said 
(1  Holmes  in  the  said  vicarage,  for 
lainder  of  the  said  term  of  twenty- 
irs  expressed  to  be  thereby  granted. 

N.  C.  TiNDAL. 

S.  Gaselbe. 
J.  A.  Park. 
J.  Vauohan." 


} 


WEYMOUTH  V.  KNIPE. 


ney — Costs —  Taxation. 

?ourt  have  no  authority,  on  the  ap* 
I  of  an  attorney,  to  refer  the  bills  of 
attorney  for  agency  charges,  to  the 
r  taxation,  as  the  words  of  the  6lh 
7f  them  Geo.  2.  c.  13.  take  such 
•  of  the  operation  of  the  2  Geo.  2. 
23,  and  leave  aitorniesy  when  their 
costs  are  the  subject  of  dispute,  to 
heir  remedy  in  the  ordinary  manner., 

was  an  action  by  an  attorney  to 
the  balance  of  bills  of  costs  for 
[>usine8s  done  for  the  defendant, 
uttomey.  The  defendant  had  taken 
mmons  for  the  purpose  of  having 
of  cos  to  taxed  ;  but  Park,  J.  re- 
make an  order  for  that  purpose, 
round  that  the  act  of  parliament, 
L  c.  23,  did  not  extend  to  bills  of 
due  from  one  attorney  to' another 

for^  obtained  a  rule,  calling  upon 
itifT  to  shew  cause  why  the  bills 
lot  be  referred  to  the  ofRcer  for 

the  defendant  undertaking  to 
sum  of  83/.  \s.  W.  into  court 
prejudice,  pleading  issuably,  and 
lort  notice  of  trial ;  all  proceed- 
le  meantime  to  be  stayed. 
*r  shewed  cause. — ^The  Court  have 
'ity  to  refer  these  bills  for  taxation, 
wer  given  by  the  statute  2  Geo.  2. 
confined  to  cases  between  an  at- 
d  an  unprofessional  client;  and,  if 
t  could  exist  upon  this  subject,  it 

rest  by  the  express  words  of  12 


Geo,  2.  c.  13.  s.  6.  (1)  In  TtddsPr., 
p.  332,  8th  edit.,  after  the  admission  that 
2  Geo.  2.  c.  23.  s.  23.  doed  not  extend  to 
any  bill  of  fees  due  from  any  attorney  or 
solicitor  to  any  other  attorney  or  solicitor, 
reference  is  made  to  1  Wils.  266,  where  it 
was  held,  that  an  agent's  bill  could  not  be  * 
taxed ;  and  it  is  then  added : — "  It  is  now 
the  uniform  practice  of  all  the  Courts  to 
refer  an  agent's  bill  to  be  taxed.*'  And 
Ex  parte  Bearcroft  (2)  is  cited  as  authority 
for  the  position ;  but  in  the  note  to  page 
199  of  the  same  book,  there  is  the  case  of 
Dixon  V.  Plant,  where  Willes,  Ashurst,  and 
BuUer,  Justices,  were  inclined  to  think 
that  the  bill  was  not  taxable  by  the  Master. 
The  intention  of  the  legislature  was  to 
prevent  imposition  upon  a  client  ignorant 
of  and  unacquainted  with  the  rules  and 
forms  of  law ;  but  there  was  no  such  mis- 
chief to  be  avoided  in  cases  of  litigation 
between  attorney  and  attorney.  The  dicta 
and  decisions  in  favour  of  the  exercise  of 
a  paramount  jurisdiction  by  the  Court  in 
taxing  attorney's  bills  independently  of 
the  statute,  are  unsatisfactory,  and  cannot 
be  relied  upon  ;  for,  although  in  Wilson  v. 
Outteridge  (3),  the  Court  of  King's  Bench 
said,  they  had  such  iurisdiction ;  yet,  in 
Dagley  v.  Kentish  (4),  great  doubt  was 
expressed  upon  that  subject  by  all  the 
Judges ;  and  it  was  again  denied  in  Clutter- 
buck  V.  Combes  (5). 

Wilde,  Serj,  and  Petersdorff,  in  support 
of  the  rule,  endeavoured  to  distinguish  the 
present  from  some  of  the  cases  referred  to, 
as  here  there  was  a  suit  actually  pending. 
By  refusing  this  application,  the  Court  will, 
in  effect  and  substance,  remove  the  taxa- 
tion from  the  officer,  whose  habits  and 
knowledge  render  him  peculiarly  compe- 
tent to  decide,  and  will  transfer  it  to  a 

(1)  Which  enict«— •*  Thit  the  said  ict,  for  the 
better  regulatioo  of  ittorntes  end  solicitors,  or  inj 
chute,  &c.  shall  not  extend  to  any  bill  of  fees, 
cbargea,  and  diHburieroents  that  are  now,  or  shall 
hereafter  become  doe  from  any  attorney  or  solicitor 
to  any  other  attomej  or  aolicitor,  or  anj  clerk  ia 
court ;  but  that  everj  such  attorney,  aolicitor,  or 
clerk  in  court  may  uae  guch  remedies  for  the  re- 
corery  of  his  fees,  charge,  disbursements  against 
•Qcb  other  attorney  or  aolicitor,  aa  be  might  have 
done  before  the  making  of  such  act'* 

(f)  t  Doug,  f 00.  n. 

(5)  5  B.  &  C.  1.S7  ;  a.  c.  2  Law  J.  IUp.K.B.tei. 

(4)  SB.frAd.411;s.c.9LMrJ.Rep.ICB.lS5. 
.  (5)  5  B.  &  Ad.  400. 
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tribunal  (the  jury),  which  cannot  by  possi- 
bility possess  these  advantages.  The  gene- 
ral proposition,  as  laid  down  in  the  passage 
from  Tiddy  is  that  upon  which  the  Court 
should  act;  and  the  principle  there  laid 
down  is  supported  by  Wildhore  v.  Bryan  (6), 
where  a  distinction  seems  to  be  taken  be- 
tween ordering  the  taxation  of  an  agent's 
bill  at  the  instance  of  the  client  and  of  the 
attorney ;  and  also  by  Innes  v.  Hake  (7). 
If,  however,  the  Court  have  no  power  un- 
der the  statute,  this  is  a  case  in  which  they 
will  exercise  a  paramount  jurisdiction, 
which  it  cannot  be  doubted  they  possess, 
as  the  cases  cited  do  not  negative  the  au- 
thority, but  only  afford  instances  in  which 
they  refused  to  exercise  it. 

The  Court,  however,  were  of  opinion, 
that  the  rule  should  be  discharged,  as  they 
thought  that  the  authority  conferred  upon 
them  to  refer  an  attorney's  bill  for  taxa- 
tion was  statutable  ;  and  the  words  of  the 
6th  section  of  12  Geo.  2.  c.  13,  exempting 
bills  like  the  present  from  the  operation 
of  2  Geo.  2.  c.  23.  s.  5t^,  were  imperative 
and  binding. 

Rule  discharged  accordingly* 


.} 


NAPIER e.  DANIEL  AND  WELSH.' 


1836. 

June  9 

Verdict — Jury —  L  ibeL 

The  Court  above  will  not  alter  a  verdict 
that  has  been  recorded,  in  consequence  of  a 
statement  made  by  the  foreman  of  the  jury, 
during  the  summing  up,  as  to  the  opinion  of 
the  jury.  The  proper  time  to  object  that 
the  finding  is  adverse  to  such  opinion,  and 
to  ascertain  and  correct  the  error,  is  when 
the  verdict  is  delivered  at  Nisi  Prius. 

Thus,  where  a  pUa  justified  the  publica- 
tion of  a  libel,  imputing  tJtat  the  plaintiff 
committed  an  assault  and  then  ran  away, 
and  the  foreman  of  the  jury,  during  the 
summing  up,  said  that  the  jury  were  satis* 
fied  that  the  assault  was  committed,  bat  did 
not  believe  that  the  plaintiff  ran  away;  but, 
after  retiring  to  deliberate,  the  jury  found  a 

(6)  8  Price.  677. 

(7)  «Cox,  173. 

*  TbU  aod  the  two  following  caios  were  decided 
10  Trinity  tenn  Uic. 


verdict,  upon  that  plea  generally,  for 
defendant : — Held,  that  stick  finding  cc 
not  be  altered  or  the  verdict  entered  for 
plaintiff,  in  consequence  of  the  opinion  } 
viously  expressed  by  the  foreman. 

This  was  an  aclion  for  a  libel,  publis 
in  the  form  of  a  letter  from  a  corresp 
dent,  in  the  Bath  Herald  newspaper. 

The  defendant,  Daniel,  pleaded  the 
neral  issue  only;  and  the  defendant Wc 
aKso  pleaded   the  general  issue,   and 
pleas  justifying  the  publication  of  diSei 
portions  of  the  alleged  libel. 

The  material  part  of  the  libel,  profes 
to  be  justiiied  by  the  second  plea,  wa; 
follows  : — The  writer,  after  observing  t 
five  pounds  were  given  to  the  poor  of 
parish  for  the  purchase  of  coals,  by  a  f 
son  named  Newth,  which  five  pounds  w 
given  to  that  individual  as  a  compensai 
for  a  vialent  assault  committed  upon  1 
by  Col.  Napier  (the  plaintiff),  descri 
the  conduct  of  the  Colonel,  upon  the  o< 
sion,  in  the  following  words  :  *'  The  d 
nel,  on  hearing  of  this  circumstance,  stai 
off,  taking  Captain  P.  with  him,  to  New 
house  ;  on  inquiry,  they  were  told  tha 
was  not  at  home  ;  but  Newth,  who  wa 
no  great  distance,  hearing  that  two  ger 
men  had  been  inquiring  for  him,  imm 
ately  went  in  search  of  them,  and, 
coming  up  with  the  Colonel  and  his  fri< 
the  Colonel,  without  saying  a  word 
Newth,  commenced  a  most  brutal  at 
upon  his  person,  by  beating  him  wii 
large  stick  which  he  held  in  his  hand, 
then  ran  away  as  fast  as  his  legs  ci 
carry  him,  without  sounding  a  retreal 
as  to  afford,'*  &c. 

At  the  trial,  before  Bolland,  B.,  al 
last  assizes  at  Taunton,  the  foreman  o: 
jury  intimated  to  the  learned  Judge,  w 
he  was  summing  up,   that  the  jury 
satisfied    as   to    the    assault   having 
committed.    The  learned  Judge  then  c 
their  attention  to  that  part  of  the  jusii 
tion  respecting  the   running  away,  wl 
upon   the   foreman   stated,   that   the 
were  satisfied  that  the  plaintiHT  made 
attack,  but  that  he  did  not  run  away; 
they  had    mistaken  the    issue  when 
before  observed   that  they  were   saii 
with  the  evidence  which  had  been  gi 
they  only  meant  as  to  the  attack  o 
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plaifiufi*.  The  learned  Judge  continued 
bis  tumnii^  up  after  these  observations, 
and  the  jury,  after  a  deliberation  of  two 
hours,  returned  a  verdict  for  the  plaintiff 
00  the  plea  of  the  general  issue ;  for  the 
defendant  Welch  on  the  second  plea  ;  and 
for  the  plaintiff  on  the  third  plea,  with  5L 
damages. 

Wiiiey  Serj,  obtained  a  rule  calling 
apon  the  defendants  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  plain- 
tiff on  the  second  plea,  contending,  that 
the  declaration  of  the  foreman  of  the  jury 
daring  the  summing  up,  that  the  jury  were 
satisfied  that  there  was  no  running  away 
on  the  part  of  the  plaintiff,  was  a  finding 
of  that  portion  of  the  issue  in  his  favour  ; 
and  consequently  the  plaintiff  was  entitled, 
notwithstanding  the  subsequent  general 
finding  of  the  jury,  to  have  a  verdict  en- 
tered for  him  on  the  whole  plea. 

Bomjms,  Serf,  shewed  cause,  and  con- 
tended, that  it  was  sufficient  if  the  issue 
was  substantially  proved,  and  of  tliis  there 
eoold  be  no  doubt.  The  jury  agreed  that 
the  assault  was  committed;  and  the  dei* 
neanour  of  the  party  committing  it,  as  to 
whether  he  ran  away  or  not,  was  immate- 
rial. The  declaration  of  the  foreman,  that 
of  a  mere  individual,  whilst  the  Judge  was 
samming  up,  was  also  unimportant;  it  nei- 
ther was,  nor  could  be,  attended  with  the 
consequences  contended  for ;  at  the  utmost, 
it  could  only  be  said  that  an  opinion  waa 
delivered,  which  the  jury  had  altered  upon 
retiring  to  discuss  the  subject,  and  conse- 
quently there  was  no  reason  to  disturb  the 
finding. 

Frmitr,  Bingham,  and  Butt,  in  support 
of  the  rule,  denied  *any  intention  to  inter- 
fere with  the  province  of  the  jury.  But 
vpOB  this  occasion,  the  jury  had  through 
their  foreman  intimated  an  opinion  upon 
the  subject,  and  the  verdict  shoidd  be  en- 
tered in  conformity  with  such  opinion. 
Tbe  case  bore  a  strong  resemblance  to 
that  of  a  special  verdict,  which  should  be 
entered  according  to  its  legal  effect,  and 
ttich  effect  here  was  manifestly  a  finding 
for  the  plaintiff.  That  part  of  the  publi- 
cation which  the  jury  had  said  was  dis- 
proved, threw  a  serious  imputation  upon 
the  character  of  the  pbintiff;  and  the  ver- 
dict should  be  entered  for  him,  for  the 
purpose  of  renoring  iht  aspersion. 
New  Scribs,  VL— C.P. 


TiKnAL,  C.J. — This  is  an  application^ 
on  the  part  of  the  plaintiff,  calling  upon> 
us  to  alter  a  verdict  found  upon  an  issue, 
and  solemnly  recorded  by  the  officer  of 
the  Court.  The  application  is  made  in  con^ 
sequence  of  some  observations  which  were 
said  to  have  been  addressed  during  the  snm^ 
ming  up  to  the  learned  Judge,  and  which, 
as  it  is  said,  are  contrary  to  the  verdict 
which  has  been  pronounced.  If  we  were 
to  listen  to  the  application  thus  made,  we 
should,  in  my  opinion,  establish  a  most 
dangerous  precedent.  That  which  is  said 
before  the  finding  of  the  verdict  was  never 
considered  to  be  the  verdict.  I  have  al- 
ways understood  the  rule  to  be,  that  the 
jury  are  at  liberty  to  alter  the  verdict 
before  it  is  recorded,  but  not  after.  This 
is  laid  down  in  Co.  Litt.  fol.  227,  6,  where 
it  is  said,  "  afler  the  verdict  recorded,  tbe 
jury  cannot  vary  from  it,  but  before  it  be 
recorded  they  may  vary  from  the  first  offer 
of  their  verdict,  and  that  verdict  which  ia 
recorded  shall  stand."  This,  therefore,  may 
be  considered  as  the  dividing  line.  A  con- 
sideration of  the  facts  of  this  ease  will, 
I  also  think,  lead  us  more  A>rcibly  to  the 
propriety  of  such  resolution.  The  ques- 
tion was,  whether  the  second  plea  of  justi- 
fication, on  which  issue  was  joined,  namefy, 
that  the  plaintiff  did  run  away,  waa  made 
out;  and,  with  regard  to  this,  it  was  said, 
that  the  foreman  of  the  jury  had  declare'd 
that  the  running  away,  imputed  to  the 
plaintiff,  was  not  made  out  by  the  witnesa. 
Then  some  conversation  arose  between  the 
counsel  and  the  Judge.  The  latter  then 
proceeded  to  aum  up  tbe  whole  of  the 
evidence  ;  and  he  told  the  jury  that  the 
plea  divided  itself  into  three  distinct  parts, 
and  if  they  were  not  satisfied  that  these 
parts  were  proved  by  the  defendant,  they 
should  find  for  the  plaintiff;  upon  this  the 
jury  went  out  and  discussed  the  mattera 
which  were  submitted  to  their  decision. 
We  cannot,  of  course,  take  upon  ourselves 
to  say  that  the  entire  discussion  was  con- 
fined to  this  subject  alone ;  it  probably  waa 
not ;  it  comprehended,  it  is  to  be  presumed, 
the  amount  of  damages,  &c.  When  the 
jury  came  back,  and  were  asked  which  way 
they  found,  they  said,  **  We  find  for  the  de- 
fendant upon  the  second  plea."  It  would, 
I  think,  be  attended  with  dangerous  con-r 
sequences  if  we  were  to  alter  a  general 
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verdict,  or  allow  it  to  be  altered  one  way 
or  the  other,  in  consequence  of  certain 
expressions  used  as  these  were.  The 
proper  course  for  those  who  now  take 
upon  themselves  to  say  that  we  have  au- 
thority to  alter  the  verdict,  would  have 
been  to  require  at  the  time  that  the  whole 
issue  should  have  been  entered  for  them. 
It  was  at  that  time  they  should  have  stood 
their  ground,  and  the  jury  would  then 
bave  known  what  they  were  to  do.  Upon 
the  whole,  we  have  no  authority  to  grant 
the  application  which  has  been  made  ;  and 
the  rule  should  be  discharged. 

Park,  J. — I  am  of  the  same  opinion. 
We  should  be  doing  an  act  of  a  most  dan- 
gerous tendency  if  we  were  to  consent  to 
this  application,  which  has,  as  I  think,  no 
foundation  whatever ;  if  we  sanction  the 
application  now  made,  all  verdicts  may  be 
set  aside,  upon  a  ground  similar  to  the  pre- 
aent ;  for  we  all  know  that  it  is  usual  for 
juries  to  make  observations  in  the  course 
of  a  trial  previous  to  their  retiring,  and 
when  they  return,  they  often  pronounce  a 
verdict  quite  different  from  the  purport  of 
observations  which  they  have  made.  When 
they  do  express  an  opinion  in  this  manner, 
it  should  not,  in  my  opinion,  bind  the  ver- 
dict. Their  minds  may  receive  a  different 
impression  from  the  summing  up  of  the 
Judge,  and  under  his  advice  they  may  de- 
liver a  verdict  the  other  way.  Upon  this 
occasion  they  discussed  all  matters ;  they 
mast  be  supposed  to  be  men  of  sense,  and 
to  be  perfectly  satisfied  with  the  evidence ; 
and  by  returning  a  general  verdict  they 
pot  an  end  to  every  observation  of  the 
kind  referred  to  here.  I  am  the  more 
confirmed  in  this  reasoning,  when  1  look 
back  to  the  notes  of  the  learned  Judge. 
It  is  also  said,  that  this  was  like  a  special 
verdict,  and  that,  being  entered  by  mistake, 
it  may  now  be  corrected.  But  this  is  by 
no  means  like  a  special  verdict;  it  may  be 
as  well  said,  that  it  is  like  a  demurrer. 
Upon  the  whole,  we  should  not  grant  the 
rule  ;  there  is  not  the  least  colour  or  pre- 
tence for  so  doing,  and  the  precedent  would 
be  most  dangerous.  It  has  been  also  said, 
that  we.should  grant  the  application,  to  do 
justice  to  the  character  of  the  plaintiff; 
but  nothing,  at  least  as  far  as  I  am  aware, 
has  occurred,  by  which  his  character  has 
been  impeached. 


Gasblbb,  J. — I  am  of  the  same  opinion. 
Something  more  than  we  have  heard,  in 
all  probability,  occurred  when  the  verdict 
was  returned.  This  was  not  a  mere  find- 
ing between  the  parlies  ;  there  were  se- 
veral distinct  issues,  and  they  must  have 
been  taken  by  the  officer.  The  only  ground 
of  application  to  the  Court  has  been,  as  I 
think,  the  high  character  of  the  plaintiff; 
but  a  legal  question  cannot  be  varied  from 
considerations  as  to  character.  The  only 
way  in  which  the  jury  could  in  this  case 
be  said  to  have  done  wrong  was  in  respect 
of  the  evidence  ;  and  this  consideration 
was  entirely  beside  the  question. 

Vaughan,  J. — If  we  were  to  yield  to  thii 
application,  we  shouldi  I  think,  make  all  ap- 
peal to  the  province  of  a  jury  vain.  It  is  said, 
that  in  a  case  of  this  nature,  that  is  to  say, 
in  case  of  a  special  verdict,  the  party  has  a 
right  to  require  the  assistance  of  the  Court, 
and  liave  the  verdict  entered  according 
to  its  legal  effect;  but  the  fallacy  of  the 
argument  is  in  this — this  is  not  a  special 
finding  at  all.  True  it  is,  that,  in  the  pro- 
gress of  the  cause,  before  the  Judge  had 
completely  discharged  his  duty,  and  finish- 
ed his  summing  up,  certain  observationi 
were  made;  but,  assuming  that  at  that  tim( 
the  foreman  of  the  jury  made  the  o])^  r 
tion  imputed  to  him,  namely,  that  tben 
was  no  pretence  for  asserting  that  Colone 
Napier  ran  away,  and  that  he  uttered  thii 
sentiment,  not  as  bis  own,  but  as  the  deli 
berate  opinion  of  the  twelve  jurors  ;  tha 
then  the  discussion  went  on,  and  the  Jndg 
put  it  in  terms  to  the  jury,  that  the  pie 
consisted  of  three  distinct  allegations:  firsi 
that  the  Colonel  bad  committed  an  assault 
secondly,  that  he  ran  away ;  thirdly,  thi 
money  was  paid  for  settling  the  cliai^^i 
and  effecting  an  arrangement  ;  and  that  h 
then  expressed  himself  in  these  word^ 
"I  tell  you,  that  before  you  find  your  vei 
diet  for  the  defendant,  you  must  be  satii 
fied  that  these  distinct  allegations  are  sul 
stantially  proved  ;  proof  of  one  or  of  tvi 
will  not  be  sufficient;  proof  of  the  thn 
is  required;"  supposing  that  these  exprei 
sions  were  used  by  the  Judge  to  the  jur 
a  special  one,  and  that  they,  hearing  th 
language  from  his  Lordship,  went  on 
taking  the  issue  with  them,  and  after  i 
interval  of  two  hours  and  a  half  returnei 
and  stated  their  intention  of  finding    f( 


Digitized  by 


Google 


MICHAELMAS  TERM,  1836. 


65 


lefendant  on  the  second  plea,  what 
be  said  against  such  finding?  Now, 
\g  at  the  case  in  another  point  of  view : 
se  certain  facts  had  appeared  clearly 
!  mind  of  my  Brother  Bolland,  and 
e  had  stated  these  impressions  to  the 
efore  they  went  out,  and  had  said  to 
the  three  allegations  have  not  been 
J,  and  you  will  find  so ;  and  that  they, 
;oming  back,  had  returned  a  verdict 
ler  way,  and  that  he  then  had  said  to 
'*  As  it  appears  to  me,  you  have  not 
ered  the  evidence  with  sufficient  at- 
\  [  would  it  not  be  better  for  you  to 
your  verdict  ?"  Suppose  they  had 
Lit  again,  and  returned  with  an  altered 
t,  we  should  not  therefore  have  inter- 
There  is  no  misdirection  imputed  to 
tlge,  neither  is  the  verdict  said  to  be 
•y  to  evidence ;  we  are  relieved  from 
isideration  of  such  objections  ;  they 
constitute  the  ground  of  this  motion, 
uestion,  upon  the  whole,  is,  if  we 
tivade  the  province  of  the  jury,  I 
nost  said  that  of  the  Judge.  Every- 
^ssential,  as  it  appears  to  me,  was 
ktially  made  out  upon  the  trial ;  and, 
ill  the  circumstances,  the  rule  should 
harged. 
Rule  for  entering  the  verdict  upon 

the  second  plea^  for  the  plaintiffs 

discharged. 


■<.} 


JONES  17.   PRICE. 


ling — Trespass — Statute    3^4 
c.  71. 

'spasst  quare  clausum  fregit,  a  plea 
merit   by  the  defendant  of  a  right  of 

over  the  locus  in  quo  for  thirty 
efore  the  commencement  of  the  suit^ 
f  the  word  next,)  is  good  on  special 
r,  as  the  statute  3^4  W'dl.  4.  c.  7 1 . 

incumbent  on  the  defendant  to  prove 
yment  of  the  right  for  thirty  years 
•ore  the  action, 

►ass  for  breaking  and  entering  cer- 
les  o^  the  plaintiff*. 
—  First,  the  general  issue; — Se- 
hat  the  closesin  which, &c.atall the 
^len,  &c.,  were  part  and  parcel  of  a 
:oinmon,to  wit,  Dolevan Common; 


that  before  and  at  the  times  when,  &c.,  the 
defendant  was  and  still  is  the  occupier  of 
a  certain  messuage  and  lands,  with  the 
appurtenances,  situate  and  being  at  Dolevan 
aforesaid,  and  that  he  and  all  other  the 
occupiers  of  the  said  messuage  and  lands, 
with  the  appurtenances,  for  a  full  period  of 
thirty  years  before  the  commencement  of 
this  suit,  had  actually  taken  and  enjoyed, 
claiming  right  thereto,  and  without  interup- 
tion,  for  himself  and  themselves,  occupiers 
of  the  said  messuage  and  lands,  with  the  ap- 
purtenances, common  of  pasture,  in  respect 
of  the  said  messuage  and  lands,  with  the 
appurtenances  in,  upon,  and  throughout  the 
said  closes  in  which,  &c.,  for  all  his  and 
their  commonable  cattle  levant  and  cou- 
chant,  in  and  upon  the  said  messuage  and 
lands,  with  the  appurtenances  every  year, 
and  at  all  times  of  the  year,  wherefore,  &c. 

Special  demurrer  to  the  second  plea, 
assigning  for  cause,  that  it  was  not  averred 
or  shewn  in  or  by  the  said  plea,  that  such 
right  of  common  as  in  that  plea  mentioned 
was  actually  exercised  or  enjoyed  by  the 
defendant,  and  the  occupiers  of  the  mes- 
suage and  lands  in  that  plea  mentioned,  un- 
interruptedly, for  the  full  period  of  thirty 
years  next  before  the  commencement  of 
this  suit,  so  that  if  issue  were  taken  on  the 
existence  and  exercise  and  enjoyment  of 
such  right  of  common,  the  defendant  would 
in  manner  and  form  as  that  plea  was  fram- 
ed and  drawn,  be  at  liberty  to  give  in  evi- 
dence an  uninterrupted  exercise  and  enjoy- 
ment of  such  right  of  common,  by  the 
occupiers  of  the  said  messuage  and  lands, 
in  respect  of  which  it  was  claimed,  for  any 
one  continuous  period  of  thirty  years  before 
the  commencement  of  this  suit,  however 
remote,  although  such  right  might  have 
been  subsequently,  and  for  more  than  thirty 
years  next  before  the  commencement  of 
this  suit,  extinguished  and  lost.  Joinder. 

R.  V.  Rkhardsy  in  support  of  the  de- 
murrer, contended  that  the  word  '*  next" 
was  essential  in  a  plea  justifying  under 
the  statute  8  &  4  Will.  4.  c.  71,  and  was 
invariably  inserted.  It  was  used  in  The 
Monmouth  Canal  Company  v.  Harford  (l\ 
where  the  plea  was,  that  for  twenty  years 
and  upwards  next' before  the  commence- 

(1)1  Cr.  M.  bi  R.  01 1  i  ».  c.  4  Lmw  J.  R»p. 
(N.s.)  Kick  13. 
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ment,  &c. ;  «nd  Ui  Wright  v«  fVilUdms  (2\ 
the  words  of  the  plea  were  '*  for  the  full 
period  of  forty  years  next  before  the  com- 
mencement of  this  suit.**  The  effect  of  al- 
lowing so  loose  a  form  of  plea  would  be  to 
render  it  difficult  for  the  plainttfT  to  know 
upon  what  point  he  should  take  issue ;  and 
the  enjoyment  for  thirty  years  out  of  any 
greater  number,  would  be  sufficient  to  sup- 
port the  defendant's  allegation. 

TiNDAL,  C.J, —The  4th  section  of  the 
statute,  which  provides  that  the  period 
mentioned  in  the  act  shall  be  deemed  and 
taken  to  be  the  period  next  before  some 
suit  or  action,  wherein  the  claim  to  which 
such  period  may  relate  shall  have  been 
brought  into  question,  reduces  the  subject 
of  discussion  to  a  mere  question  of  evi- 
dence. The  plaintiff  may  take  issue  on 
the  terms  of  the  plea  as  they  stand  at  pre- 
sent, and  the  defendant  cannot  get  out  of 
the  4th  section ;  he  must  give  such  evi- 
dence as  the  section  points  out,  that  is  to 
«ay,  evidence  of  the  enjoyment  of  the  right 
for  thirty  years  next  before  the  action. 

The  other  Judges  concurred ;  but  the 
defendant  had  leave  to  amend  on  the  usual 
terms,  withdrawing  the  demurrer  and  tak- 
ing issue  on  the  right. 


STUART  AND  OTHJE as  V.  NICHOL- 
SON AND  HOOLE. ' 


1836.     \ 
Juna  13.  / 

Arbitration  —  Submission  —  Contract  — 
Consideration —  Trade, 

The  signmture  of  a  memorandum^  accord' 
ing  to  the  direction  of  an  award,  held  sufi" 
cient  evidence  of  the  submission  of  the  party 
signing  to  the  arbitration. 

An  objection  in  an  action  of  assumpsit^ 
ihat  the  promise  is  not  proved  to  be  founded 
on  the  consideration  aUeged  tn  the  declarU" 
tion,  must  be  taken  at  tM  time  of  the  trial ; 
and  such  an  objection  will  not  prevailf  ifaU 
ike  fads  alleged  as  cons^uting  the  consi^ 
deration  are  proved,  and  the  Court  cannot, 
iipon  the  evidence,  see  any  other  circumstances 
that  could  form  the  consideration  for  the  pro* 
mise. 

Whether  an  agreement,  by  afender^maher, 
not  to  use  the  patterns  of  another  fender* 

.    (f)  lM««.ftW«)«.7r;t.c.5UwJ«IUp.(v.8.> 
Ezcb.  107. 


nuiker,  en  any  aecount  whateoer,  uniil  the 
patterns  have  been  out  a  clear  twelvemonth 
from  the  time  the  latter  should  have  hstdany 
one  pattern  in  the  market,  is  an  agreement 
in  restraint  of  trade — quaere. 

The  declaration   stated    in    substance, 
that  before  and  at   the  time  of  making 
the  promise,  and.  committing  the  breaches 
thereinafler  mentioned,  andUienoe  hithertOi 
the  plaintiffs  carried  on  the  trade  and  busi- 
ness of  manufacturers  of  stoves,   grates, 
and  fenders,  and  in  the  prosecution  of  the 
said  trade  and  business,  during  all  that 
time,  laid  out  large  sums  of  money  in  and 
about  the   inventing,  designing,   making, 
and  producing,  and  causing  to  be  invented, 
designed,  and  made,  and  in  and  about  the 
inventing,  &c.  and  about  the  purchasing 
and  procuring  divers  new  and  original  pat- 
terns and  models  for  the  said  stove  aad 
fender  manufactory,  in  their  said  business 
as  aforesaid,  at  Sheffield,  in  the  county  of 
York.     It  was  then  alleged,  that  the  de- 
fendants, being  also  in  the  sune  trade,  had 
frequently    pirated    and    abstracted    the 
models,  &c.  from  the  premises  of  the  plain- 
tiffs for  clandestine  and  surreptitious  imi- 
tation, use,   &c.,   whereby   the  plaintiffs 
were  greatly  injured,   harassed,  and  op- 
pressed :  that  on  the  ISth  of  October  1831, 
one  of  the  said  patterns  of  the  plaintiffs 
was  found  on  the  premises  of  the  defen- 
dants, and  divers  disputes  and  differences 
arose  thereon  ;  that  for  the  purpose  of  set- 
tling these  disputes,  putting  an  end  to  legal 
proceedings,  and  ascertaining,  defining,  and 
regulating  the  conditions,  terms,  &c.  on 
which  the  plaintiffs  and  defendants  should 
carry  on  their  bunnesa  respectively^  it  was 
agreed  to  leave  and  refer  the  whole  natter 
to  mutual  friends  of  the  phuntiflfs  and  de- 
iendants,  for  their  direction  and  award; 
whereupon,  in  consideratioii  of  the  pre- 
mises, and  that  the  plaintiffs  would  oonaent 
to  refer  the  said  disputes  to  certain  niatual 
friends,  to  wit,  Messrs.  J.  L,  G.  R,  &  R.  S, 
for  their  award,  ^c.  and  would  agree  and 
faithfully  promise  the  defendants  to   abide 
by,  perform,  and  keep  their  award,  frc, 
the  defendants  thea  agreed  to  refer  tbe 
whole  matters,  &c.  to  the  said  J.  L,  O.  R, 
and  R.  S,  and  faithfully  promised  theplaki* 
tifls  to  abide  by,  peribnn,  and  keep  their 
award :  that  the  forties  tfaea  referred  the 
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Mine  to  the  taid  arbitrators,  who  after* 
ivardft,  on  the  19tli  of  October*  awarded 
that  the  defendants  should  pay  a  certain 
Itrge  sum  of  money,  to  wit,  iOOl.  to  the 
p]«intifFs,  and  that  they,  the  defendants, 
should  make  and  sign,  and  perform,  and 
keep  the  matters  on  the  defendants'  part 
sod  behalf  to  be  performed  and  kept  by 
and  in  a  certain  memorandum,  in  writing, 
to  the  effect  and  form  following,  (that  is 
to  say,)  that  they  the  defendants  thereby 
acknowledged  having  received  the  patterns 
of  the  plaintiffs  surreptitiously  and  clan- 
destinely, and  that  one  was  found  on  the 
deiendants'  premises  on  the  12th  of  Octo« 
ber  18dl,  for  which  the  defendants  were 
sorry,  and  then  bound  themselves  from 
that  day,  to  wit,  from  the  1 9th  of  October 
ISSly  not  to  use,  directly  or  indirectly,  any 
pattenui  of  the  plaintiffs,  on  any  account 
whatever,  until  the  patterns  should  hare 
been  out  a  clear  twelvemonth  from  the 
time  the  said  plaintiffs  should  have  had 
any  one  pattern  in  the  market,  and  that 
thereby  it  should  be  mutually  agreed  that 
the  said  document,  then  so  signed  by  the 
defendanta  as  aforesaid,  should  not  be 
printed  in  any  newspaper  or  otherwise, 
and  that  only  two  written  copies  should 
ever  be  in  circulation.  The  declaration 
then  alleged,  that  the  plaintiffs  kept  all  the 
conditions  required  in  the  memorandum, 
and  had  received  from  the  defendants  the 
sum  of  200/.,  as  directed  by  the  arbi- 
trator; and  that  after  the  making  and 
signing  of  the  memorandum  above  men- 
tioned, to  wit,  on  the  1st  of  August  18S5, 
at  Shield,  diey  invented  and  designed  a 
certain  fender  at  considerable  cost,  and  from 
the  use  and  sale  of  fenders  from  the  said 
pattern  large  profits  and  gains  would  have 
arisen  to  them,  within  and  during  the 
twelve  months  from  the  invention  and  de- 
sign thereof,  and  from  the  time  the  said 
^intifia  bad  the  same  in  the  market,  but 
for  die  breach  of  promise  and  misconduct 
of  the  defendants,  &c.  It  was  then  stated, 
that  die  defendants,  on  the  1st  of  August 
1835,  and  on  divers  days  between  that 
time  and  twelre  months  next  following  the 
time  when  the  plaintiffs  first  had  the  same 
in  the  market,  did  use  directly  and  indi- 
reedy  the  said  pattern  of  the  said  fender, 
and  dien  made  divers,  to  wit,  2,000  fenders 
from  the  use,  direct  and  indirect,  of  the 


said  pattern,  and  in  imiution  and  coot 
thereof;  by  reason  whereof,  the  plaintiffs 
sustained  great  injury  and  damage  in  the 
marketi  The  declaration  then  ayerred, 
that  the  defendants  did  not  incur  the  like 
or  any  expenses  in  and  about  the  making 
of  the  fenders,  by  which -means  they  were 
enabled  to  sell  them  at  a  lower  rate  than 
the  plaintiffii  could  afford  to  do,  and  that 
divers  persons,  (naming  them,)  who  were 
before  and  usually  customers  of  the  plain- 
tifis,  would  have  bought,  but  for  the  piracy 
of  the  defendants  ;  of  all  which  premises, 
the  defendants  had  notice  ;  and  by  reason 
of  the  said  premises,  the  plaintiffs  lost 
divers  great  gains  and  profits,  which  they 
otherwise  would  have  made  from  the  sale, 
&c.  And  the  plaintiffs  say,  that  by 
reason  of  the  premises,  and  of  the  defen- 
dants selling,  and  offering  the  fenders  of 
the  said  pattern  in  the  market,  at  a  much 
less  price  than  the  plaintifis  could  afford 
to  do,  they,  the  plaintiffs,  have  incurred 
cost  and  labour  in  producing,  inventing, 
and  designmg  tlie  same,  which  the  defen- 
dants did  not  incur ;  and  divers  persons,  to 
wit,  Messrs.  M.  L.  and  others,  refused  to 
do  further  business  with  the  plaintiffs,  un- 
less the  plaintifiEi  would  sell  and  let  them 
have  the  fenders  of  the  said  pattern,  at  the 
said  reduced  price  at  which  the  same  were 
offered  in  the  market  by  the  defendants. 

The  second  coimt  was  similar  to  the 
first,  and  also  stated  the  signature  and  de- 
livery by  the  defendants  of  the  memoran- 
dum to  the  effect  and  form  before  men- 
tioned. 

Pleas — First,  Aat  defendants  did  not 
promise  modo  etformd.  Second,  that  plain- 
tiffs were  not  the  inventors  of  the  fenders. 
Third,  defendants  did  not  sell  or  use  fen- 
ders in  imitation,  &c.  On  these  pleas,  is- 
sues were  joined. 

It  was  contended  at  the  trial,  before  Lord 
Denman,  C.J.,  at  York,  that  there  was  no 
proof  of  the  defendant  Hoole  having  sub- 
mitted to  the  arbitration,  as  the  only  evi- 
dence of  his  being  concerned  was  his  sig- 
nature to  the  memorandum.  It  was  also 
said,  that  the  consideration  for  the  promise 
did  not  appear,  as  it  should  since  the  new 
rule  of  Hilary  term,  2  Will.  4.  The  agree- 
ment was  likewise  objected  to,  as  being  a 
restraint  upon  trade. 

A  verdict  having  passed  for  the  plaintiffs, 
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with  leave  to  the  defendants  to  move  to 
enter  a  nonsuit,  or  to  arrest  the  judgment, 

Maule  ohtained  a  rule  accordinsly. 

Cresswell  and  Hoggins  shewed  cause, 
contending  that  the  signature  of  the  memo- 
randum hy  Hoole  was  sufficient  evidence 
of  the  submission  to  arbitration  ;  that  the 
consideration  shewn  by  the  declaration, 
was  the  agreement  by  the  plaintiflfe  to  sub- 
mit their  differences  with  the  defendants, 
and  the  mode  of  regulating  their  respective 
trades  in  future,  to  arbitration ;  and  that 
the  conditions  imposed  were  not  in  re- 
straint of  trade,  as  they  were  merely  such 
as  afforded  a  fair  protection  to  the  interest 
of  the  party,  and  did  not  interfere  with  the 
interests  of  the  public.  They  referred  to 
the  language  of  Tindal,  C.J.,  in  Homer  v. 
Graves  (\)f  and  cited  Sykes  v.  Sykes{%). 

Maule,  Alexander,  and  Wightman,  in 
support  of  the  rule,  denied  that  the  signing 
of  the  memorandum  was  per  se  sads&ctory 
proof  of  the  defendant  Hoole  having  sub- 
mitted to  the  arbitration.  Sykes  y.  Sykes 
did  not  apply,  as  that  was  a  case  of  fraud, 
where  the  defendant  sold  the  articles  in 
question  as  and  for  the  manufacture  of  the 
plaintiff.  They  also  argued,  that  under 
the  plea  of  non  assumpsit,  it  was  incum- 
bent on  the  plaintiffs  to  prove  not  alone  the 
promise,  but  to  prove  it  in  reference  to  the 
consideration  alleged  in  the  declaration^ 
and  that  was  founded  thereon ;  and  they 
cited  Passenger  v.  Brooks  (3),  and  Bamett 
V.  Ghssop  (4). 

Cur,  ode.  vtdt. 

TiNDAL,  C.J. — ^There  have  been  two 
objections  ureed  on  the  part  of  the  defen- 
dants under  this  rule,  one  against  the  ver- 
dict which  has  been  found  for  the  plaintiffs, 
the  other  in  arrest  of  judgment.  The 
principal  objection  which  was  urged  at  the 
trial  against  the  plaintifiii'  right  to  recover, 
and  upon  which  the  learned  Judge,  who 

(1)  7  Bing>733;t.c.  9Ltw  J,  lUp.CP.  19«, 
(3)  3  B.  &  C.  541 ;  8.  c.  5  Law  J.  Hop.  K.B.  48. 

(3)  1  Bmg.  N.C.  587 ;  S.O.  4  Law  J.  Rep.(N.8.) 
C.P.  196. 

(4)  Ibiii.633;i.o.4Law  J.IUp.(N.a.)C.P.  174. 


tried  the  cause,  was  strongly  pressed  to 
nonsuit  the  plaintiff,  was,  that  there  was 
no  evidence  of  the  submission  of  the  two 
defendants  to  the  reference,  the  award  un- 
der which  forms  the  groundwork  of  the 
action.     But  we  think  the  signature  of  the 
memorandum  of  agreement  by  both  the 
defendants,  which  agreement  was  directed 
by  the  arbitrators,  after  the  investigation 
of  the  case,  to  be  given  by  the  defendants, 
was  a  sufficient  recognition  of  the  authority 
of  the  arbitrators  to  supply  the  place  of  a 
more  regular  and  formal  submission.    In 
the  argmnent  before  the  Court,  another 
objection  has  been   taken,   and  strongly 
urged  upon  our  attention,  viz.  that  there  is 
no  evidence  whatever  to  connect  the  pro- 
mise with  the  consideration  alleged  in  the 
declaration;  and  that,  under  the  plea  of  noa 
assumpsit,  the  plaintiff  is  bound  to  shew 
that  the  promise,  which  he  alleges  to  have 
been  made,  was  grounded  on  the  previous 
consideration,  or  state  of  facts  alleged  by 
him    as    its    groundwork    and    support. 
Without  giving  any  opinion  whatever  upon 
that  abstract  question,  we  think  the  objec- 
tion cannot  in  any  event  be  allowed  in  this 
case  ;  first,  because  the  objection  was  not 
taken  at  the  trial,  which,  if  taken  at  thai 
time,  might  have  been  removed  by  further 
evidence ;  and  secondly,  because  we  are 
unable   to  see,   upon   the    evidence,  any 
state  of  facts,  other  than  and  different  from 
those  alleged  in  the  declaration,  to  whidi 
the  promise  can  by  possibility  apply.   The 
several  facts  stated  in  the  declaration,  were 
proved,  and  the  promise  was    proved  in 
writing,  by  the  signature  of  the  partiet. 
We  see  no  other  circumstances  than  those 
which   preceded,  which   could    form   the 
consideration.     As  to  the  motion  in  arrest 
of  judgment,  we  think  the  point  raised, 
that  the  agreement  was  in    restraint  of 
trade,  is  &r  too  doubtful,  upoD  the  allega* 
tion  in  this  declaration^  to  justify  us  in  ar- 
resting the  judgment.     The  objecticm  m^ 
pears  upon  the  record,  if  the  defendants 
shall  be  advised  further  to  depend  upon  it, 
and  we  give  our 

Judgment  for  the  plmmiiffs.    • 


END  OF  MICHAELMAS  TERM,  1836. 
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r  MARKS  AMD  ANOTHER,  A8SIO- 
•C  NEBS  OF  COLNAOHI,  A  BANK- 
(        RUPT,  V.  LAHEB. 

Pleading — Evidence —  Tender. 

In  trover  for  certain  etchings,  trnpres- 
nonsy  pictures,  and  prints,  on  which  the 
defendant  claimed  a  general  lien  for  work 
and  labour,  the  plaintiffs  in  tJieir  replication 
alleged  that  the  etchings,  impressions,  pic- 
tures, ^€,,  nere  impressed  and  printed  from 
divers  plates,  delivered  for  that  purpose  to 
the  defendant,  and  that  the  defendant  was  re-- 
tained  and  employed  to  impress  and  imprint 
under  separate  and  distinct  contracts  and 
agreements  :  in  his  rejoinder,  the  defendant 
merely  denied  that  he  was  employed  and  re- 
Uuned  under  certain  distinct  and  separate 
agreements  and  contracts :  upon  issue  joined, 
and  verdict  for  the  plainiiffs,^Held,  that 
the  replication  did  not  lead  to  an  immaterial 
issue,  and  consequently  that  a  repleader 
should  not  be  awarded. 

The  entry  by  a  deceased  clerk  of  the  plain-' 
tiffs*  attorney,  in  his  day-book,  of  a  tender 
made  to  the  defendant  to  satisfy  a  claim  of 
&%  is  admissible  as  evidence  to  prove  the 
fact  of  such  tender. 

An  averment  of  a  tender  of  a  certain  sum 
'  a  videUceti  is  good. 


Troyer  for  100  plates,  100  etchings, 
100  pictures,  impressions,  prints,  reams  of 
paper,  and  copper. 

The  declaration  consisted  of  two  counts, 
the  one  laying  the  possession,  &c.  in  the 
bankrupt  before  the  bankruptcy,  the  other 
in  the  assignees  after  that  event. 

1st  plea — ^As  to  the  plates  and  copper, 
that  Colnaghi,  before  he  became  a  bank- 
rupt, was  indebted  to  the  defendant  in  a 
certain  sum  for  money  lent  and  advanced, 
and  interest,  and  indorsed  and  delivered 
to  the  defendant-  a  bill  of  exchange  drawn 
by  Colnaghi,  on  and  accepted  by  H.  Bay- 
liss,  for  45/.,  due  on  the  16th  of  June  18S1 ; 
that  the  defendant  then  had  in  his  custody 
and  possession  the  said  plates  and  copper, 
and  it  was  agreed  between  the  defendant 
and  Colnaghi,  that  they  should  be  placed 
and  remain  in  his  custody  and  possession 
as  a  security,  and  that  the  defendant  should 
have  a  lien  thereon  for  the  repayment  of 
the  said  debt,  and  for  the  payment  of 
the  said  bill  of  exchange,  and  that  the  de- 
fendant should  hold  and  retain  the  said 
plates  and  copper,  till  the  said  debt  and 
the  said  bill  should  be  paid;  averring  that 
neither  the  said  debt  nor  the  said  bill  had 
been  paid,  &c«,  and  concluding  with  a  veri- 
fication. 
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Snd  plea — As  to  the  pictures,  prints, 
impressions,  and  paper,  defendant  says  that 
the  said  Colnaghi,  before  he  became  bank- 
rapt,  and  before  &c.,  to  wit,  on  the  1st  of 
January  1831,  and  on  divers  other  days 
and  times,  retained  and  employed  the  de- 
fendant to  bestow  his  work  and  labour  to 
impress  and  print  divers  etchings,  pictures, 
impressions,  and  prints  upon  paper,  for 
the  said  Colnaghi,  for  hire  and  reward  to 
the  defendant  in  that  behalf;  and,  there- 
upon, defendant  afterwards  and  before  the 
said  Colnaghi  was  a  bankrupt,  and  before 
the  said  time  when  &c.,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  on  the  said 
other  days  and  times,  did,  under  and  by 
virtue  of  the  said  retainer  and  employ- 
ment, bestow  his  work  and  labour,  and 
impress  and  print  upon  paper  and  other- 
wise, divers,  to  wit,  100  etchings,  100 
pictures,  100  impressions,  and  100  prints, 
upon  divers,  to  wit,  500  reams  of  paper 
and  otherwise,  being  the  same  identical 
etchings,  pictures,  impressions,  prints, 
and  paper,  in  the  said  declaration  men- 
tioned ;  and  thereupon  the  said  Colnaghi 
became  and  was  indebted  to  the  defen* 
dant,  for  and  in  respect  of  his  said  work 
and  labour,  and  the  said  etchings,  draw- 
ings, impressions,  and  printing,  in  a  large 
sum  of  money,  to  wit,  the  sum  of  500/. ; 
and  the  said  etchings,  impressions,  prints, 
and  paper,  having,  at  all  times  remained 
and  continued  in  the  custody  and  posses- 
aioo  of  the  defendant,  and  the  said  debt 
remaiith^  dae  and  unpaid,  wherefore  the 
defendant  before  and  at  the  time,  when  &c 
did  detain,  and  still  doth  detain  the  said 
etchings,  pictures,  impressions,  prints,  and 
paper,  as  a  security  and  lien  for  the  said 
debt,  and  which  is  the  said  supposed  con- 
version, &c. ;  and  this  the  defendant  is 
ready  to  verify. 

The  3rd  plea  stated  an  agreement  be- 
tween Colnaghi,  before  his  bankruptcy,  and 
the  defendant,  that  the  defendant  slK>uld 
retaso  the  goods  and  chattels  above  men- 
tioned, and  have  a  lien  upon  them  for  the 
bill  of  45L,  accepted  by  BayHss,  and  in- 
dorsed to  htm  by  Colnaghi,  and  for  a  cer- 
tain sura  of  d5(>/.  3«.  5d.,  money  lent  and 
advanced,  work  and  labour,  and  materials, 
&c. ;  that  Colnaghi  did  tuflfer  them  to  re* 
main  accordingly  in  the  defendant's  po»* 
session,  in  pursuance  of  the  agreement,  and 


that  the  said  debt,  &c.  was  not  paid,  for 
which  reason,  and  as  a  security,  defendant 
kept  and  detained,  and  still  doth  keep  and 
detain,  &c. 

To  the  first  plea,  the  plaintiffs  replied, 
a  payment  of  the  sum  of  104/.,  had  and 
received  by  the  defendant,  on  account  of 
the  said  plaintiffs,  and  with  their  consent, 
which  was  so  received  and  accepted  by  de- 
fendant, in  discharge  of  so  much  of  the  said 
lien  in  the  said  first  plea  mentioned ;  and 
that  the  plaintiffs  were  ready  and  willing, 
and  tendered  and  offered  to  the  said  defen- 
dant to  pay  him  a  certain  other  large  sum 
of  money,  to  wit,  100/.,  in  satisfaction  and 
discharge  of  the  residue  of  the  said  lien, 
such  last-mentioned  sum  being  more  than 
sufficient  to  satisfy  and  discharge  the  resi- 
due of  the  said  lien. 

To  the  second  plea,  that  the  etchings, 
impressions,  pictures,  and  prints,  were 
impressed  and  printed  from  divers,  to  wit, 
ten  dif!erent  plates,  delivered  for  that 
purpose,  by  the  said  Colnaghi,  to  the  said 
defendant,  and  the  said  defendant  was  re- 
tained and  employed  by  the  said  Colnaghi 
to  impress  and  imprint  as  aforesaid,  under 
separate  and  distinct  contracts  and  agree- 
ments with  the  said  Colnaghi ;  and  this  the 
said  plaintiffs  are  ready  to  verify. 

To  the  third  plea,  de  injurid. 

Rejoinders — to  the  replication  to  the 
first  plea,  as  to  the  tender,  that  the  som 
tendered  was  insufficient  to  satisfy  and 
discharge  the  residue  of  the  lien :  to  the 
replication  to  the  second  plea,  denying 
that  defend^  was  retained  and  employed 
by  Colnaghi  to  impress  and  imprint  am 
aforesaid,  under  separate  'and  distinct  con-* 
tracts  and  agreements  with  Colnaghi,  as 
plaintiffs  have  alleged ;  concluding  to  the 
country. 

At  the  trial,  before  Tindal,  CJ.,  at  the 
Sittings  after  Easter  terra,  1835,  at  Guild-^ 
hall,  the  plaintiffs,  af^er  an  objection  taken 
on  the  part  of  the  defendant,  gave  in  evi- 
dence, in  support  of  the  issue  upon  the 
tender,  the  following  entry  in  the  kand<« 
writing  of  a  deceased  clerk  of  the  phdatiflFs* 
attorney,  in  his  day  or  entry  book :  '*  9th 
of  October  1834. — Re  Colnaghi,  Attending 
Mr.  Lidiee,  tendering  him  100/.,  for  ench 
of  the  plates  and  the  etchings,  delivering 
up  of  the  Queens  separately,  when  he  de- 
clined letting  me  have  die  same,  and 
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d  no  objection  to  deliver  up  tlie  im-» 
ions,  upon  payment  of  the  expenses 
ling  them."  Upon  the  issue  raised 
the  second  plea,  it  was  submitted  for 
efendant,  that  he  was  entitled  to  a 
:t,  on  proof  that  the  work,  as  therein 
d,  had  been  done,  hut   the  learned 

said,  that  as  the  evidence  of  the 
upt  proved  that  the  orders  were  given, 
\e  work  done  and  sent  home  at  dif- 
times,  the  verdict  should  be  taken 
s  issue  for  the  plaintiff's,  subject  to  a 
1  in  arrest  of  judgment,  on  the  ground 
was  an  immaterial  issue  raised  by 
aintiffs'  replication.  The  plaintiffs 
verdict  on  all  the  issues,  and 
zander  had  obtained  a  rule  nisi  to 
ide  the  verdict,  and  in  arrest  of 
ent. 

fipas,  Serj.  and  R.  V,  Richards 
\  cause. — The  issue  raised  on  the 

plea  is  not  immaterial,  as  it  is, 
?r  the  work  done  was  an  entire  work, 
ive  the  defendant  a  general  lien  or 
)r  it  is  not  disputed,  that  if  an  entire 
he  had  a  right  to  a  general  lien — 
r.  Nicholson {l)j  and  Chase  v.  JVesl" 
I).  The  objection  as  to  the  admis- 
of  the  entry  of  the  deceased  clerk 
by  the  late  cases  of  Doe  v.  Tiir- 
),  and  Poole  v.  Dicas  (4).     In  the 

case,  it  was  proved  to  he  the 
:ourse  of  practice  in  an  attorney's 
for  the    clerks  to  serve  notices  to 

tenants,  and  indorse  on  duplicates 
notices  the  fact  and  time  of  service; 
one  occasion,  the  attorney  himself 
d  a  notice  to  quit,  to  serve  on  a 
took  it  out  with  him,  together  with 
era  prepared  at  the  same  time,  and 
i  to  his  office  in  the  evening,  hav- 
►rsed  on  the  duplicate  of  each  notice 
iranduni  of  his  having  delivered  it 
jnant,  and  two  of  these  were  proved 
been  delivered  by  him  on  that  oc- 
— it  was  held,  upon  the  trial  of  an 
nt,  after  the  attorney's  death,  that 
orsement  so  made  by  him  was  ad- 
?  evidence,  to  prove  the  service  of 
i  notice-  In  the  latter  case,  it  was 
Mau.  &  Selw.  167. 
VI au.  &c  Selw.  180. 
i,  &  Ad.  890;  e.  c.  1  Law  J.  Rep.  (N.i.) 

^ing,  N.C.  649;  B.C. 4  Law  J.  Rep.  (N,S.) 
Seriek,  VL— C.P. 


decided  that  an  entry  of  the  dishonour  of 
a  bill  of  exchange,  made  in  the  usual  course 
of  business  at  the  time  of  the  dishonour, 
in  the  book  of  a  notary,  by  his  clerk,  who 
presented  the  bill,  might  be  given  in  evi- 
dence, in  an  action  on  the  bill,  upon  proof 
of  the  death  of  the  clerk  who  made  the 
entry.  Now,  the  entry  of  the  tender 
here  was  made  in  a  manner  conformable 
to  the  conditions  required  in  those  cases. 
Upon  the  argument  of  Poole  v.  Dicns,  it 
was  endeavoured  to  assimilate  the  entry 
by  the  notary's  clerk  to  an  entry  made  by 
the  sherifTs  ofBcer,  of  the  place  where  he 
arrested  the  party,  which  entry,  it  was 
held  in  Chambers  v.  Bemasconi  (5)»  could 
not  be  received  in  evidence  after  the  death 
of  the  officer  by  whom  it  was  made ;  but 
the  analogy  was  not  admitted,  as  the  entry 
by  the  notary's  clerk  of  the  dishonour  of 
a  bill  is  an  act  of  duty,  and  done  in  the  ' 
discharge  of  such  ;  whereas,  the  entry  of 
the  place  of  arrest  by  the  officer  is  not, 
and  is  quite  unnecessary,  as  it  is  per- 
fectly immaterial  in  what  part  of  the 
county  the  arrest  was  made. 

Alexander  and  ButU  in  support  of  the 
rule,  contended  that  the  replication  to  the 
second  plea  put  in  issue  that  which  was 
obviously  immaterial.  With  regard  to  the 
entry,  it  was  inadmissible,  as  it  does  not 
charge  the  clerk  with  the  receipt  of  any 
sum  of  money ;  nor  can  it  be  said  to  have 
been  made,  as  in  Poole  v.  DieaSf  in  the 
performance  of  a  duty  in  the  general  course 
of  business.  The  service  of  notices  to 
quit  is  the  ordinary  business  and  duty  of 
an  attorney's  clerk,  but  the  same  cannot  be 
said  of  the  making  of  a  tender.  Besides^ 
the  question  of  a  tender  depends  upon  law 
as  well  as  fsct;  and  the  mere  statement 
that  a  tender  has  been  made,  is  insufficient 
(6),  for  according  to  the  language  of  Tin* 
dal,  C.  J.  in  Poole  v.  Dtcai,  **  the  case 
wants  the  accompanying  circumstances, 
which  tend  to  confirm  its  correctness,  and 
the  link  in  the  chain  which  gives  consistenoy 
to  the  whole."  The  doctrine  of  Lord  Den- 
man  in  Chambers  v.  Bemaseonit  is  applie* 
able  here.     "  We  are  all,"  said  his  Ixnrd«> 

(5)  1  Cr.  M.  8r  R«  347 ;  s.  c.  S  Lsw  J.  Refk 
(N.8.)£xch.S73. 

(6)  In  Leatherdale  v.  Sweepstone,  S  Cir.  &  Pay. 
342,  Lord  Tenterden  said,  **  1  am  always  sorry  to 
ree  a  plea  of  tender  on  the  record,  becau»e  I  know, 
from  experienoe,  it  is  so  very  seldom  made  out." 
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ship,  "of  opinion  that  whatever  effect  may 
be  due  to  an  entry  made  in  the  course  of 
any  office,  respecting  facts  necessary  to  the 
performance  of  a  duty,  the  statement  of 
other  circumstances,  however  naturally 
they  may  be  thought  to  find  a  place  in  the 
narrative,  is  no  proof  of  those  circum- 
stances." Other  cases  also  shew  that  this 
entry  was  not  receivable.  In  Sykes  v, 
Marshall  (J  )t  it  was  ruled,  that  where  en- 
tries have  been  made  by  a  clerk,  since 
dead,  proof  of  his  hand-writing  will  not 
make  such  entries  evidence.  Calvert  v, 
the  Archbishop  of  Canterbury  (8)  shews 
that  an  entry  made  in  the  books  of  the 
plaintiff,  specifying  the  terms  of  an  agree- 
ment, is  not  evidence,  where  the  person 
who  made  it  is  dead,  by  proving  his  hand- 
writing ;  and  in  Gale  v.  Pakmgton{9\  it 
was  said  by  Hullock,  B.,  **  that  entries  in 
a  diary  kept  by  a  deceased  attorney,  are  not 
evidence  of  business  done  by  him," — It 
was  also  objected,  that  there  was  no  cer- 
tainty as  to  the  amount  of  the  tender,  it 
having  been  laid  with  a  videlicet. 

TiNDAL,  C.J. — ^This  is  an  action  of  tro- 
ver, brought  by  the  assignees  of  the  bank- 
rupt Coinaghi,  for  a  certain  quantity  of  cop- 
per plates,  etchings,  pictures,  and  impres- 
sions, which  they  affirm  the  defendant  has 
converted  to  his  own  use.  The  first  plea 
is  confined  and  limited  to  the  copper  plates 
and  impressions  ;  and  the  answer  given  to 
the  demand  is,  that  to  a  certain  extent  the 
defendant  was  entitled  to  retain  them  for  a 
demand  on  the  bankrupt.  To  this,  the 
replication  is,  a  payment  of  the  sum  of  104/. 
had  and  received  by  the  defendant,  on  ac- 
count of  the  said  plaintiffs,  and  with  their 
consent,  in  discharge  of  so  much  of  the 
said  lien ;  and  a  tender  of  a  certain  sum, 
to  wit,  the  sum  of  100/,  in  satisfaction  of 
the  residue  of  the  lien,  such  sum  being 
more  than  sufficient  to  discharge  such 
residue ;  and  upon  such  sufficiency  the 
issue  has  been  taken  between  the  par- 
ties. The  second  plea  limits  the  right  of 
the  party  to  retain  the  etchings,  pictures, 
impressions,  &c, ;  and  I  will  now  make 
a  few  observations  in  regard  to  this  plea, 
as  it  is  that  to  which  the  argument   has 


(7)  SEsp.  705. 

(8)  Ibid.  646. 

(9)  1  M*Cl.  &  You. 


S54. 


been  first  addressed.     Let  us  look  to  the 
terms  of  it.     They  are,  in  substance,  that, 
on  &c,,   and  on    divers   other   days    and 
times,    Coinaghi   retained    and    employed 
tlie    defendant  to   bestow   his    work  and 
labour,  to  impress  and   print  divers  etch- 
ings, pictures,  impressions,  &c.  for  hire  and 
reward,  and  the  defendant  did  afterwards, 
&c,,  to  wit,  on  the  day  and  year  last  afore- 
said, and  on  the  said  other  days  and  times, 
under  and  by  virtue  of  the  said  retainer 
and   employment,    bestow    his    work   and 
labour,  and  impress,  &c.     With  regard  to 
this,  it  is  said  there  must  be  a  repleader, 
as  the  parties  have  gone  to  trial  upon   an 
immaterial   issue,   which  has  been  raised 
for  the  consideration  of  the  jury,  and  which 
was  inadequate  to  decide  the  rights  of  the 
parties.     The  plea,  it  should  be  observed, 
states  that  Coinaghi  was  indebted  to   the 
defendant  in  a  large  sum  of  money,  in  re- 
spect of  his  work  and  labour  on  the    said 
etchings,  drawings,  &c.    In  answer  to  this, 
thfe  replication  alleges   in  express    terms, 
that  the    etchings,   impressions,    pictures, 
^fc.  were  impressed  and  printed  from  divers, 
to  wit,  ten  different  plates,  delivered  for  that 
purpose  by  Coinaghi,  and  that  the  defen- 
dant was  retained,  &c,  under  separate  and 
distinct   contracts   and  agreements.      The 
rejoinder  traverses,  in  precise  terms,  this 
replication.    Now,  first  of  all  (before  we  go 
back  to  the  plea),  admitting  that  the  plain- 
tiffs have  stated  and  relied  upon  that  which 
was  unnecessary,  and  have  elected  to  stand 
upon  it,  and  that  the  defendant  has  thought 
proper  to  repeat  it,  and  take  issue  upon 
the  fact  of  the  separate  contracts,  instead 
of  meeting  the  allegation  with   a   special 
demurrer,  has    he,    by   acting   thus,    done 
anything  more  than   raise  with  more  dis- 
tinctness and  clearness,  the  very  point  on 
which  the  ])laintiflrs  rely  ?     Has   he    done 
more  than,  by  an  over  degree  of  caution, 
narrowed  and  limited  the  question  which 
was  raised  by  the  replication  ?   And,  in  such 
a  case,  after  the  jury  have  found  their  verdict 
for  the  plaintiflfs,  can  we  say  that  they  have 
found  it  on  an  immaterial  issue?  When  we 
consider  the  precise  terms  of  the  issue,  we 
cannot,  I  think,  come  to  such  conclusion. 
True,  the  defendant  says,  that  upon  divers 
days  and  times  he  did  so  and  so,  but  whea 
he  speaks  of  his  work  and  labour^  he    re- 
lapses  into    the   singular    number.      The 
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liffs,  feeling  that  they  stood  upon  de- 
ground,  with  regard  to  a  plea  framed 
such  double  aspect,  and  cautious  in 
snturing  beyond  the  issue  thus  raised, 
\y  denied  in  their  replication  the  al- 
on  contained  in  the  plea.  In  such  a 
of  things,  when  the  jury  have  returned 
]ict,  it  would,  I  think,  be  too  much 
mt  a  repleader,  as  if  the  verdict  were 
upon  an  immaterial  issue,  and  send 
ase  back  to  a  second  investigation, 
nly  effect  of  w^hich  would  be  the 
y  of  the  same  point.  Now,  as  to  the 
iea,  which,  in  terms,  claims  the  lien 
rsuance  of  the  agreement — the  re- 
ion  alleges,  that  after  the  payment  of 
ain  sum,  a  tender  was  made  on  the 
)f  the  plaintiffs  of  a  sum  more  than 
ent  to  satisfy  the  residue,  which  was 
d.  When  I  look  at  the  language  of 
^plication,  it  appears  to  me  to  refer 
f  separate  facts  ;  the  tender  of  a 
f  money,  and  the  sufficiency  of  such 
s  a  tender  to  satisfy  the  defendant 
e  lien  which  lie  claimed.  The  re- 
r  denies  the  sufficiency  of  the  tender. 
rson  can,  I  think,  look  at  the  allega- 
i  any  other  way  than  that  which 
lead  to  the  conclusion,  that  the 
tn  was,  whether  the  sum  of  100/. 
•  was  not  a  sufficient  sum  to  meet 
1.  Then,  as  to  the  objection  founded 
lie  sum  tendered  being  pleaded  un- 
idelicet,  it  falls  to  the  ground,  as  the 
ties  are  sufficient  to  shew,  that  even 
a  tender  should  be  pleaded  under 
cet,  it  must  be  proved  to  its  fullest 
the  rule  which  governs  the  videlicet 
cases,  being  well  understood.  The 
hich  bears  most  closely  upon  the 
of  this  objection  is  that  of  Green- 
Barrett  {1 0)y  where  it  was  held, 
lere  an  averment  is  material,  the 
I  of  a  videlicet  does  not  render  it 
^Jal  (11)-  So  here,  the  sum  tendered 
naterial  and  issuable,  it  does  not 
the  less  so  in  consequence  of  being 
;h  a  videlicet.  This  view  of  the 
is  still  further  confirmed  by  the 
;  of  fVilliams  v.  Price  (1 2). 

Term  Rep.  460. 

l»oii  the  subject  of  the  videlicet,  vide  also 

V,  Knojc,  3  Term  Rep.  65. 
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We  come  now  to  the  main  objection — I 
mean  that  which  arises  upon  the  admissi- 
bility of  the  evidence ;  and  here  I  may  as 
well  observe  that  I  should  be  most  unwill- 
ing to  extend  the  determinations  of  the 
Courts  upon  this  subject,  l>eyond  the  limits 
which  are  essentially  necessary  to  attain  the 
ends  of  justice,  and  thereby  establish  a 
tendency  to  decide  the  rights  of  litigating 
parties  without  the  sanction  of  an  oath, 
and  the  benefit  and  advantages  of  a  cross- 
examination.  With  respect  to  this  matter, 
there  are  many  decided  cases,  and  excep- 
tions have  been  allowed  to  the  general 
rule ;  and  it  appears  to  my  mind,  that  the 
entry  in  question  is  within  the  exceptions. 
I  cannot  read  the  entry  in  any  other  way 
than  as  going  to  charge  the  deceased  to 
the  amount  of  100/. ;  neither  can  I  look 
upon  it  in  any  other  light  than  as  made  by 
him  in  the  regular  and  ordinary  course  of 
his  business  as  a  clerk.  In  my  opinion, 
this  entry  would  be  evidence  against  the 
clerk,  in  an  action  by  the  official  assignee, 
for  the  recovery  of  the  100/.  It  would,  I 
think,  be  material  evidence  against  him,  to 
shew  that  he  received  the  money  and  did 
not  pay  it ;  that  he  had  it  in  his  own  hands, 
and  did  not  hand  it  over :  nay,  more,  it 
would  go  farther — it  would  enable  the  offi- 
cial assignee  to  prove  that  which  would  be 
necessary,  namely,  that  he  had  received  the 
money  for  the  use  of  the  bankrupt,  and  that 
he  had  not  applied  it  to  such  use ;  and  it 
would  shew  exactly  the  sum  which  the  clerk 
kept  in  his  hands,  and  thus  fill  up  a  most 
important  link  in  the  transaction.  It  should 
be  also  borne  in  mind,  that  the  entry  was 
made  when  the  party  was  a  clerk,  and 
when  he  had  neither  object,  motive,  nor  in- 
terest, in  doing  that  which  he  did.  The 
rule  should  be  discharged  on  both  points. 

Park,  J. — I  am  of  the  same  opinion. 
The  great  knowledge  and  experience  of 
my  Lord  in  the  science  of  pleading,  will 
render  it  unnecessary  for  me  to  add  any 
observations  to  those  which  he  has  made, 
with  regard  to  the  repleader.  As  to  the 
materiality  of  the  sum  tendered,  100/., 
though  laid  under  a  videlicet.  Greenwood 
V.  Barrett  is  decisive  on  that  point.  The 
Judges  there  entered  fully  into  the  subject ; 
and  the  Court  laid  down  the  rule  as  stated 
by  the  Lord  Chief  Justice.  I  come  now 
to  that  which,  I  think,  is  the  main  ques- 
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tion,  the  great  point  of  the  case,  namely, 
whether  the  entry  made,  as  described  by 
the  deceased  clerk,  was  or  was  not  admis- 
sible ;  and  I  am  clearly  of  opinion  that  it 
was.  I  quite  agree  with  the  very  learned 
and  eminent  persons  who  have  preceded 
me  in  these  courts,  in  thinking  that  the 
rules  of  evidence,  which  are  of  such  essen- 
tial importance  to  the  lives  and  properties 
of  mankind,  should  not  be  idly  and  carelessly 
relaxed,  yet  it  often  happens  that  exceptions 
are  necessarily  introduced,  more  especially 
when,  as  in  the  present  case,  the  exception 
is  rendered  necessary  by,  and  owes  its  origin 
to  the  act  of  God ;  and  it  is  also  introduced, 
as  observed  by  my  Lord,  on  the  principle 
and  footing  that  the  party  charges  himself; 
and  it  should  also  be  added,  that  the  act 
should  be  done,  if  not  always,  at  least  as 
much  as  possible,  in  the  ordinary  course  of 
the  party's  business.  In  the  present  case, 
it  cannot  be  denied  that  the  clerk  has 
charged  himself  with  a  sum  of  money.  It 
has  been  said,  that  what  he  had  done 
here,  was  not  in  the  course  of  his  busi- 
ness:— to  this  I  am  not  prepared  to  as- 
sent. Lord  Mansfield  was  in  the  habit 
of  saying,  that  the  quicquid  agunt  hominei 
was  the  business  of  courts  of  justice:  if  I 
may  venture  to  extend  the  sentiment,  the 
same  may,  perhaps,  be  said  of  attomies' 
clerks.  I  will  not  go  into  the  cases  upon 
the  subject.  Chambers  v.  Bemasconi  has 
been  referred  to ;  but  it  was  not  like  this ; 
there  was  no  entry  there  by  the  bailiff 
which  affected  himself;  there  was  merely 
a  writ  commanding  him  to  arrest  Chambers 
in  the  county  of  Middlesex,  and  conse- 
quently it  was  no  matter  whether  the  arrest 
took  place  in  South  Molton  Street  or  at 
Paddington,  as  both  places  were  in  the 
county  of  Middlesex.  There  need  have 
been  no  entry  as  to  where  the  party  was 
arrested.  The  locus  m  quo  was  perfectly 
unimportant.  As  to  the  other  case  of 
Poole  v.  Dkas^  there  the  entry  was  of  the 
dishonour  of  a  bill  by  the  clerk  of  a  notary ; 
it  was  said,  the  act  done  tliere  was  in 
the  discharge  of  his  particular  duty  : — no 
doubt  it  was ;  but,  by  so  doing,  he  made  no 
charge  against  himself;  yet  still  the  evi- 
dence was  received  as  within  the  exception, 
the  act  being  done  in  the  execution  of  his 
particular  duty.  Perhaps  the  strongest  case 
tipim  t^e  subject  in  modeiti  times  is  Dbe  f. 


Turford*  The  entry  there  was  a  clear  ad- 
mission that  the  party  had  done  the  act,  and 
made  himself  liable  for  the  consequences ; 
and  it  was  received  on  both  grounds, 
as  being  a  charge  against  himself,  and  as 
being  done  in  the  ordinary  course  of  his 
business.  I  will  now  allude  briefly  to  tlie 
case  of  Hi  if  ham  v,  Ridgway  (13),  for  the 
purpose  of  shewing  the  anxiety  of  the 
Judges  to  keep  the  rule  within  the 
principle  laid  down  in  Warren  v.  Green- 
vilte  (I'l*),  which  was,  that  indepen- 
dently of  the  doctrine  of  presumption 
the  attorney's  book,  in  which  he  chargec 
himself,  was  admissible  as  evidence ;  anc 
this  principle  was  not  shaken  by  anyihint 
which  fell  from  Lord  Mansfield,  in  2  Burr 
1071,  when  he  referred  to  the  case,  and  8ai( 
he  himself  was  counsel  in  it.  In  fine,  I  think 
the  rule  was  well  laid  down  by  Bayley,  J 
in  Higham  v.  Bidgtvay,  namely,  that  thi 
entry  is  evidence  after  the  death  of  th< 
party  making  it,  if  such  party  have  peculia 
means  of  knowing  the  fact,  and  the  decla 
ration  is  against  his  interest.  In  the  pre 
sent  case,  there  is  no  doubt,  that  if  ih 
clerk  had  lived  longer,  and  an  action  ha< 
been  brought  against  him,  this  entry  woul 
have  been  evidence  that  he  had  receive 
the  money  and  kept  it  in  his  pocket. 

V AUG II AN,  J. — I  agree,  that  the  issu 
raised  by  the  plainti^s'  replication  is  n( 
immaterial ;  I  also  agree  that  the  entr 
was  properly  received  in  evidence.  A  sut 
ject  similar  to  this  was  much  discussed 
Gieadowy,Atkin{l5):  and  perhaps  it wou 
be  as  well  here  to  state,  that  Bayley,  ] 
there  denied  the  use  of  certain  word 
qualifying  the  rule  attributed  to  him 
the  report  of  Higham  v.  Ridgway,  Tl 
words  were,  "  if  he  (that  is,  the  party  makii 
the  entry)  could  be  examined  to  it  in  1 
lifetime  :'*  this  qualification  the  learn 
Judge  pointedly  disclaimed,  and  he  rest 
the  rule  upon  the  party's  having  peculi 
means  of  knowing  a  fact,  and  making  i 
claration  of  that  fact,  which  is  against  1 
interest,  and  having  no  interest  to  tnisi 
present  the  fact.  Now,  here,  the  cle 
acted  in  the  course  of  his  business  ;  he  li 
peculiar  means  of  knowledge,  as  he  ale 

(IS)  10  East.  109. 

(14)  SStra.  1129. 

(15)  I  Cr.  &  M.4t0j  «.  C.  ^UfrJ.  R^[>.(v 

T.xch,  l.iSf, 


Digitized  by 


Google 


HILARY  TERM,  18iJ7- 


76 


cognisant  of  the  fact ;  he  bad  no  iili>- 
whatever  to  misrepresent,  and  we  are 

0  presume  a  bad  one.  In  my  view, 
!ntry  was  adverse  to  his  interest,  inas- 
)  as  his  acknowledgment  of  making  a 
jr  would  have  been  a  clear  admission 
is  having  the  money  for  the  purpose, 
ilso  of  the  refusal  of  the  other  party  to 
n  it.  The  entry  would,  I  think,  have 
orted  an  action  against  him,  by  the  offi- 
ssignee  in  the  performance  of  his  duty. 

regard  to  the  objection  founded  upon 
lleging  of  the  lender  under  a  videlicet, 
'  cases .  upon    the  subject  are  to   be 

1  in  a  note  to  Skinner  v.  Andrews  {I  ^)\ 
the  doctrine  may  be  considered  as 
lished,  that  if  that  which  is  travers* 
md  material,  be  laid  under  a  videlicet, 
JOt  the  less  necessary,  that  that  which 
laid  should  be  pointedly  and  abso- 
proved.  This  is  clearly  laid  down  as 

ind  the  issue  on  the  sutRciency  of  the 
r  has  been  here  properly  found. 

Rule  discharged. 

.—Upon  the  subject  of  the  fidmiMibUity  of 
,  charging  ihnse  by  whom  they  are  mado. 
[iddleton  v.  IVlelton,  10  B.  &  C.  S17  j  a.  c.  8 
Rep.  K.B.  243. 


i7.     \ 
20.   I 


MORGAN  AND  ANOTHER  V. 
PEBRER. 


itract  —  Gaming — Foreign  Securities 
ading — General  Issue. 

rontract  for  the  delivery  of  a  certain 
t  of  foreign  stock  or  securities  upon 
re  day,  whether  the  price  or  value  of 
id  slock  shall  be  on  that  day  higher 
er,  or  that,  at  the  option  of  the  party 
to  deliver  the  stock,  the  contract  shall 
tpounded,  by  paying  the  amount  of 
nee  between  the  price  on  the  day  when 
ntraci  rvas  made  and  on  the  Juture 
t  not  a  wager  illegal  at  common  km. 
iher  is  such  contract  void  within  the 

14  Geo.  3.  c.  48. 

declaration  alleged,  that  in  con^ 
ion  that  the  plftintiffs,  at  the  request 
stance  of  the  defendant ,  would  pur^ 
for  the  defendant  a  certain  amount 
rign  securities,  the  defendant  under • 

(16;  t  Saand.  168. 


took  to  indemnify  and  secure  the  plaini^t 
against  all  losses,  damages,  ij^c,  which  he 
might  incur  in  consequence  of  his  purchasing 
the  said  securities,  by  giving  to  or  depositing 
with  the  plaintiffs  the  value  and  amttunt  of 
lot.  per  cent,  on  the  market  price  of  the  said 
securities,  so  to  be  purchased  by  plaintiffs, 
and  also  in  the  event  of  the  prices  or  value  of 
the  securities  so  to  be  purchased  falling  or 
coming  lower  than  the  value  or  amount  of  1 0^. 
per  cent,  on  the  said  market  price,  that  the 
defendant  would  replace  the  said  amount  of 
lOl.  per  cent.,  by  giving  or  depositing  with 
the  plaintiffs  a  further  sum  or  amount  o/*  10/. 
per  cent*  upon  due  notice,  or  that  the  said 
securities  sopurchased  by  the  plaintiffs  should 
he  sold:  the  defend<int  pleaded,  that  the 
said  money  was  paid  and  lent,  ^*c.  in  re- 
spect  of  a  certain  contract  by  which  the 
plaintiffs  undertook,  in  consideration  that 
defendant  would  employ  them  as  brokers  at  a 
certain  reward,  that  the  plaintiffs  would  find 
money,  and  purchase  for  the  defendant  a  large 
amount  of  public  securities,  to  wit,  Spanish 
Bonds  and  Scrip,  upon  the  terms  foUawing — 
that  the  plaintiffs  should  reserve  a  certain 
interest,  to  wit,  6l.  per  cent,  on  all  advances 
of  cash  and  payments  made  by  them  on  account 
of  the  said  purchase,  and  that  they  should 
hold  and  retain  in  their  hands,  as  security  for 
all  advances  and  payments,  the  said  stcu-^ 
rities  so  to  be  purchased,  and  that,  as  an  ad- 
ditional security,  the  defendant  should  deposit 
10/.  per  cent,  upon  the  then  market  price  of 
the  securities ;  and  in  case  the  said  secu- 
rities should  fall  or  come  lower  in  price, 
then,  upon  notice  given,  the  defendant  should 
deposit  such  a  further  amount  as  would, 
with  the  existing  market  price  or  value  of 
said  stock,  keep  up  the  deposit  to  the  value 
of  the  securities  at  the  time  when  the  con*- 
tract  was  made,  and  1 0/.  per  cent,  thereupon, 
and  that  the  said  plaintiffs  should  be  repaid 
for  all  advances  and  payments  in  the  manner 
set  forth  in  the  plea  ;  and  if  defendant  re- 
fused or  neglected,  ^.,  that  the  plaintiffs 
should  be  at  liberty  to  sell  the  securities  then 
in  their  hands,  and  apply  the  proceeds  of 
such  sale  to  the  repayment  to  them  <f  any 
advances  and  payments  made  by  them  on 
account  of  defendant,  in  respect  oftl^e  con- 
tract of  purchase:  and  that  the  drfendant 
should  afterwards  reimburse  the  plaintiffs  for 
any  losses  occasioned  by  such  resale: — Held, 
that  such  plea  was  bad,  inasmmch  as  it  ape^ 
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rated  as  a  denial  in  fact  of  the  express 
promise  or  contract  alleged  in  the  declara^ 
tion,  and  consequently  amounted  to  the  ge^ 
neral  issue. 

The  first  count  of  the  declaration  alleged, 
that  in  consideration  that  the  plaintiffs,  at 
the  special  instance  and  request  of  the  de- 
fendant, would  purchase  for  the  defendant 
a  large  amount  of  a  certain  foreign  secu- 
rity, called  Spanish  Cortes  Bonds ;  and  also 
in  consideration  that  the  plaintiffs,  at  the 
special  instance  and  request  of  the  defen- 
dant, would  purchase  for  the  defendant  a 
large  amount  of  a  certain  other  foreign 
security,  called  Spanish  Scrip,  the  defen- 
dant undertook  and  promised  the  plaintiffs 
to  indemnify  and  secure  the  plaintiffs 
against  all  losses,  damages,  and  expenses 
which  they  should  or  might  incur,  bear, 
pay,  or  sustain,  by  reason  of  their  pur- 
chasing the  said  securities  for  the  defen- 
dant, by  giving  to  or  depositing  with  the 
said  plaintiffs  the  value  and  amount  of  10/. 
per  cent,  on  the  market  price  of  the  said 
securities  so  to  be  purchased  by  the  plain- 
tiffs for  the  defendant  as  aforesaid,  and 
also  in  the  event  of  the  prices  or  value  of 
the  said  securities,  so  to  be  purchased  by 
the  plaintiffs  for  the  defendant,  falling  or 
coming  lower  than  the  value  or  amount  of 
10/.  per  cent,  on  the  said  market  price, 
the  said  defendant  would  replace  the  said 
amount  of  10/.  per  cent.,  by  giving  or  de- 
positjng  with  the  plaintiffs  a  further  sum 
or  amount  of  10/.  per  cent,  upon  due  no- 
tice, or  that  the  said  securities  so  pur- 
chased by  the  plaintiffs  for  the  defendant 
should  be  sold.  The  declaration  then 
averred,  that  the  plaintiffs  afterwards  pur- 
chased for  the  defendant  d,0 00/.  of  Spanish 
Cortes  Bonds,  and  3,000/.  of  Spanish 
Scrip,  of  which  the  defendant  had  notice ; 
that  the  defendant  did  not  give  or  deposit 
with  the  plaintiffs  the  value  or  amount  of 
10/.  per  cent,  on  the  market  price  of  the 
amid  securities ;  that  the  prices  or  value 
thereof  afterwards  fell  or  came  lower  than 
the  value  or  amount  of  10/.  per  cent,  on 
the  market  price,  of  which  depreciation 
the  plaintiffs  gave  the  defendant  notice, 
and  requested  the  defendant  to  replace  the 
said  sum  or  amount  of  10/.  per  cent,  on 
the  market  price,  which  the  defendant 
neglected  and  refused  to  do;  by  reason 


whereof  the  plaintiffs  were  obliged  to  sell, 
and  did  afterwards  sell,  the  said  securities 
so  purchased  for  the  defendant,  for  less 
prices  than  those  for  which  they  had  pur- 
chased the  same,  and  that  the  balance  or 
difference  between  the  prices  at  which  the 
said  securities  were  purchased,  and  those 
for  which  they  were  sold,  amounted  to  a 
large  sum  of  money,  to  wit,  the  sum  of 
2,600/.,  whereof  the  defendant  had  notice, 
but  had  neglected  and  refused  to  pay  the 
same,  or  any  part  thereof.  The  declara- 
tion also  contained  a  count  for  ivork  and 
labour,  in  selling  and  disposing  of  various 
securities ;  and  counts  for  money  paid, 
money  lent,  and  on  an  account  stated. 

Seventh  plea  to  the  first  count — That 
the  said  contract  and  agreement,  in  the 
said  count   mentioned,  was   an    unlawful 
contract,   as  the  plaintifia  well  knew,  to 
indemnify  and  save  them,  the  said  plain- 
tiffs, harmless  in  a  gambling  contract,  that 
is   to  say,   a   contract  in   the    nature  of 
putts  and  refusals,  relating  to  the  future 
price  of  certain  public  securities,  to  wit, 
Spanish  Cortes  Bonds  and  Spanish  Scrip, 
knowingly  made  by  the^aid  plaintiffs,  as 
brokers  for  the  said  defendant,  for  and  on 
account  of  the  said  defendant,  with  cer- 
tain  persons,   that  is   to   say,    a    certain 
contract  before  then,  to  wit,  on  the  23rd 
of  February  1835,  for   the    purchase  of 
certain  public  securities,  to  wit,  10,000/. 
Spanish  Bonds,  and  30,000/.  Spanish  Scrip, 
made  by  the  plaintiffs,  they  then  being  the 
brokers  of  the  said  defendant,  with  certain 
other  persons,  by  which  the  said  plaintiffs 
a^^reed,  on  the  part  of  the  defendant,  that 
the  defendant  should  pay,  on  a  certain  fu- 
ture day,  to  wit,  the  1st  of  April  1835,  to 
the  said  certain  other  persons,  a  certain 
sum,  to  wit,  10,000/.  of  lawful  money  of 
Great  Britain,  for  the  delivery  to  him,  the 
defendant,  on  a  future  day,  to  wit,  on  the 
1st  of  April,  of  certain  public  securities,  to 
wit,  10,000/.  Spanish  Bonds,  and  30,000/. 
Spanish  Scrip;  and  that  the  said  securities 
should,  on  the  day  last  above  mentionedi 
be  delivered  to  the  said  defendant  by  the 
said  certain   other  persons,   whether    the 
price  or  value  of  the  said  securities  should 
be  higher  or  lower  on  the  said  future  day, 
to  wit,  the  year  and  day  last  mentioned, 
or  that,  at  the  option  of  the  said  defendant, 
the  said  contract  should  be  compounded 
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and  settled  as  follows,  that  is  to  say,  that 
the  amount  of  difference  should  then  be 
jNiid  by  the  defendant,  between  the  price 
on  the  day  when  the  contract  was  made  as 
aforesaid,  and  the  future  day,  to  wit,  the 
lit  of  April   I8d5,   to  the  persons  with 
whom  the  said  last-mentioned  contract  was 
made  by  the  plaintiffs,  on  behalf  of  the 
defendant  as  aforesaid,  in  case  the  said 
securities  should  fall   in  value,  and  that 
/  the  said  defendant  should  receive,  on  the 
ttid  future  day,  to  wit,  on  the  day  and 
year  last  above  mentioned,  the  amount  of 
difference  of  the  persons  with  whom  the 
uid   last-mentioned  contract    was    made 
by  the  plaintiffs  oivbehalf  of  the  defendant 
as  aforesaid,   in  case  the  said  securities 
should  rise  in  value,  between  the  price  on 
the  day  wheta  the  said  contract  was  made 
u  aforesaid  and  the  said  subsequent  day, 
to  wit,  the  said  1st  of  April  1835,  against 
the  form  of  the  statute  in  that  case  made 
and  provided.  And  the  said  defendant  fur* 
ther  says,  that  the  said  last- mentioned  con- 
tract of  purchase  was  made  by  the  said 
plaintifis  on  behalf  of  the  defendant,  with 
certain  other  persons,  to  wit,  in  the  pur- 
chase of  5,100/.  of  the  said  Spanish  Cortes 
Bonds,  of  one  Rawlins,  and  2,040/.  of  the^ 
said   Spanish  Cortes  Bopds,  of  Barbers, 
and  6,120/.  of  the  said  Spanish  Scrip,  of 
one  Mercer,  and  4,080/.  of  the  said  Spa- 
nish Scrip,  of  one  Samson»  And  defendant 
further  says,  as  to  the  residue  of  the  said 
Spanish  Bonds  and  the  said  Spanish  Scrip 
in  this  plea  mentioned,  that  the  said  plain- 
tiffs did  not  disclose  to  the  defendant  nor  in- 
form him  who  the  persons  were  with  whom 
so  much  of  the  contract  in  this  plea  last 
above  mentioned  was  made;  and  this  the 
defendant  is  ready  to  verify. 

£ighth  plea — That  the  contract  to  de- 
liver upon  a  certain  day  was,  in  truth  and 
in  fact,  a  wager,  made  on  the  day  and  year, 
&c.,  respecting  the  price  and  value  of  cer- 
tain public  securities,  given  by  the  lawful 
government  of  Spain  to  the  national  cre- 
ditors of  Spain,  which  country  and  the 
lawful  government  thereof  was  then  and 
still  is  in  amity  with  this  realm,  and  his 
present  Majesty  the  now  King  of  this 
realm,  and  the  price  and  value  of  which  se- 
curities depended  upon  the  prosperity  of  the 
said  country  of  Spain,  and  the  maintenance 
of  peace  by  Spain  with  this  realm  and  other 


nations;  and  by  the  said  wager,  under 
pretence  of  a  contract,  the  said  plaintiffs, 
as  brokers  for  the  defendant,  agreed  with 
certain  other  persons,  to  this  defendant 
unknown,  that  if  the  price  and  value  of 
the  said  securities  should  be  higher  on 
the  said  future  day  than  on  the  day  when 
the  said  wagering  contract  was  made,  as 
in  this  plea  is  mentioned,  to  wit,  higher 
than  60/.  per  cent.,  he,  the  said  defendant, 
should  then  receive  the  amount  of  difference 
between  the  value  of  the  said  securities, 
to  wit,  10,000/.  Spanish  Cortes  Bonds  and 
S0,000/.  Spanish  Scrip,  on  the  day  when 
the  said  contract  was  made,  to  wit,  60/. 
per  cent.,  and  the  higher  value  on  the  said 
future  day;  and  if  the  price  and  value 
thereof  should  fall,  the  defendant  should, 
in  like  manner,  pay  the  amount  of  differ- 
ence between  the  value  on  the  said  day, 
when  the  contract  was  made  as  aforesaid, 
to  wit,  60/.  per  cent.,  and  the  value  on  the 
said  future  day ;  and  this  the  said  defendant 
is  ready  to  verify. 

Ninth  plea — ^That  neither  of  the  said 
Spanish  Bonds  nor  said  Spanish  Scrip, 
nor  either  of  them,  nor  any  part  of  either 
of  them,  was,  nor  were  at  the  time  when 
the  said  contract  was  so  made  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  in 
the  possession  or  the  property  of  the  said 
plaintiffs,  or  the  said  persons,  or  either  of 
them,  with  whom  the  said  plaintiffs  bo  made 
the  contract  on  behalf  of  defendant  as 
aforesaid;  nor  had  the  said  plaintiffs,  or 
the  said  persons,  or  either  of  them,  or 
any  part  of  either  of  them,  any  property 
therein,  on  the  said  future  day,  to  wit,  &c. ; 
and  this  the  said  defendant  is  ready  to 
verify. 

Tenth  plea — ^That  the  monies  in  the 
second,  third,  fourth,  fifth,  and  sixth  counts 
mentioned,  became  and  were  due  and  owing 
by  force  of  a  certain  gambling  contract, 
made  by  the  plaintiffs,  as  brokers  for  the 
defendant  (setting  forth  the  contract  in  the 
same  terms  as  the  seventh  plea) ;  that  the 
work  and  labour  mentioned  in  the  second 
count  were  performed  in  and  about  the 
making  of  such  contract;  that  upon  the 
future  day  mentioned,  the  securities  did 
become  and  were  lower  in  value,  and 
thereby  the  defendant  then  became  liable 
to  pay,  to  the  said  persons  with  whom  the 
said  illegal  contract  was  made,  either  the 
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sum  of  10,000/.  for  a  delivery  by  them  to 
the  defendant  of  the  said  securities,  or  the 
sum  of  .';),000Z.,  as  the  amount  of  the  dif- 
ference in  value  between  the  day  when  the 
contract  was  made  and  the  said  future  day, 
to  wit,  the  1st  of  April ;  and  being  so  liable, 
the  defendant  says,  the  said  plaintiffs 
knowingly  lent  to  him,  the  defendant,  the 
said  sum  of  600/.,  which  is  the  sum  of 
money  in  the  third  count  mentioned,  to 
enable  him  to  makc^  to  the  persons,  with 
whom  the  plaintiffs  made  the  contract  on 
behalf  of  the  defendant,  a  payment  on  ac- 
count of  the  liabilities  of  the  said  defen- 
dant, arising  by  force  of  the  said  illegal 
contract,  in  this  plea  mentioned,  which  the 
defendant  then  consented  to  do.  And  the 
defendant  further  says,  that  afterwards,  to 
wit,  on  the  1st  of  April,  the  said  defendant 
delivered  to  the  platntiffs  the  said  sum 
of  600/.,  to  be  by  them  paid  on  account 
of  the  liability  aforesaid,  to  the  persons 
with  whom  the  said  illegal  contract  was  sa 
made  on  behalf  of  the  defendant.  And  the 
defendant  further  says,  that  the  plaintiffs 
did  knowingly  pay  to  the  said  persons,  on 
the  account  aforesaid,  the  sum  of  600/.,  in 
certain  shares  and  proportions,  which  the 
plaintiffs  did  not  disclose  to  the  defendant. 

The  eleventh  plea,  to  the  same  counts, 
alleged,  that  the  stock  respecting  which 
the  contract  was  made,  was  not  in  the  pos- 
session of  the  parties  at  the  time  when  the 
contract  was  made. 

The  twelfth  plea — That  the  contract  was 
an  illegal  wager,  respecting  the  differences 
between  the  value  of  the  said  securities 
on  the  day  when  the  said  contract  was 
made,  and  the  higher  value  on  the  said 
future  day;  and  that  the  money  in  the 
declaration  mentioned  was  advanced  by 
the  plaintiffs  to  defendant,  to  enable  him  to 
make  a  payment  to  those  who  made  the 
contract  with  plaintiffs. 
*  Thirteenth  plea— That  the  said  money 
was  paid  and  lent,  and  the  said  interest  ac- 
crued, and  the  said  account  was  stated  of 
and  concerning,  and  in  respect  and  on  ac- 
count of  a  certain  contract  made  between 
the  plaintiffs  and  defendant,  by  which  the 
plaintiffs  undertook,  in  consideration  that 
the  defendant,  at  the  request  of  the  plain- 
tiffs, had  employed  them  as  his  brokers, 
at  a  certain  reward  and  commission  there- 
fore to  them  to  be  paid,  that  the  said  plain- 


tiflls  would  find  money,  and  purchste  for 
the  said  defendant  a  large  amount  of  cer- 
tain public  securities,  to  wit,  10,000/.  Spi- 
nish  Cortes  Bonds  and  30«000/.  Spanish 
Scrip,  upon  the  terms  following,  that  is  to 
say,  that  the  said  plaintiffs  should  receive 
a  certain  interest,  to  wit,  51,  per  cent,  on 
all  advances  of  cash  and  payments  made 
by  them  on  account  of  the  said  purchase, 
and  that  they  should  hold  and  retain  in 
their  hands,  as  security  lor  all  advances  i 
and  payments,  the  said  securities  so  to  be 
purchased  as  aforesaid,  and  that,  as  an  ad- 
ditional security,  the  said  defendant  shoidd 
deposit  10/.  per  cent,  upon  the  then  mar- 
ket price  of  the  said  secnrities ;  and  in  case 
the   said  securities  should  fall   or  come 
lower  in  price,  then,  upon  notice  being 
given  by  the  plaintiffs  to  the  defendant, 
that  he  should,  from  time  to  time,  deposit 
with   the    said    plaintiffs  such   a  further 
amount  as  should,  with  the  existing  mar- 
ket price  or  value  of  the  said  securities, 
keep  up  and  maintain  the  deposit  to  the 
value  of  the  securities  at  the  time  when 
the  contract  was  made,  and  I OL  per  cent, 
thereupon,   and    that    the   said    plaindflls 
should  be  repaid  for  all  advances  and  pay- 
ments in  manner  following,  that  Is  to  say, 
that  if  the  plaintiff's  should,  within  a  rea- 
sonable time  after  the  making  of  the  said 
purchase,  give  notice  to  the  defendant  to 
repay  to  them  the  amount  of  the  advances 
and  payment  made  by  them  on  account  of 
the  defendant,  be,  the  defendant,  should, 
within  a  reasonable  time  after  snch  notice, 
receive  the  said  securities  from  the  plains 
tiffs,  and  the  deposits  thereon,  and  should 
repay  to  them  aJl  advances  and  payments 
made  by  them  for  and  on  account  of  the 
said  defendant,  in  respect  of  the  said  pur- 
chase, with  interest  thereon,  or  that  if  the 
said  securities  should  fall  or  come  lower 
in  value  than  the  said  10/.  per  cent,  on  the 
market  price,  and  if  the   said  defendant 
should,  on  due  notice  being  given  by  the 
plaintiffs  to  the  defendant  of  the  said  reduc- 
tion of  price,  neglect  or  refuse  to  deposit 
such  additional  sum  as  should   xnaintiun 
and  keep  up  the  deposit  to  \0L  per  cent, 
upon  the  existing  market  price,  that  the 
said  plaintiffs  should  be  at  liberty  to  sell 
the  securities  then  in  their  hands,  and  ap- 
ply the  proceeds  of  such  sale  to  the  repay- 
ment to  them  of  any  ad^rances  and  pay- 
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ments  made  by  them  to  and  on  account  of 
the  defendant,  in  respect  of  the  contract  of 
purchase  in  this  plea  mentioned,  and  that 
the  defendant  should  afterwards  reimburse 
the  said  plaintifis  for  any  losses  occasioned 
by  such  resale,  afler  such  notice  as  afore- 
said.    The  plea   then  averred,  that  the 
plaintiffs,  in  pursuance  of  the  agreement, 
parchased  10,000/.  Spanish  Cortes  Bonds 
and  80,000/.   Spanish    Scrip,   which    the 
plaintiflfk  retained  in  their  hands ;  that  the 
defendant  performed  his  part  of  the  agree* 
ment,  and  did  aflerwards  deposit  10/.  per 
cent,  on  the  said  securities ;  that  the  plain- 
tiffs had  given  the  defendant  no  notice  to 
repay  the  amount  of  advances  or  payments 
made  in  respect  of  the  said  contract,  or  of 
any  depreciation  in  the  value  of  the  said 
securities,  but  had  sold  the  said  securities 
so  purchased  by  them  as  aforesaid,  and 
applied  the  proceeds  in  payment  of  such 
advances  and  payments  as  had  been  made 
by  them,  in  pursuance  of  the  contract  in 
this  plea  mentioned ;    that  the  money  in 
the  third  count  mentioned  was  lent  by  the 
plaintifl^  to  the  defendant  to  purchase  the 
securities  aforesaid  in'  this  plea  mentioned, 
and  the  said  money  was  delivered  by  the 
defendant  to   the  plaintiffs,   and  was  by 
diem  applied  to  the  purchase  of  the  said 
securities,  in  this  plea  before  mentioned, 
and  the  interest  in  the  fSflh  count  men- 
tioned,  in  respect  of  the  monies  in  the 
third  and  fourth  counts  so  lent  and  ad- 
vanced by  the  plaintiffs  to  the  defendant, 
aod  so  paid  to  his  use  as  aforesaid ;  and 
tfiat  the  account  stated,  in  the  last  count 
mentioned,  was  stated  of  and  concerning 
the  monies  in  the  third  and  fourth  counts 
mentioned,  and  the  interest  thereon,  and 
of  no  other  debt  or  demand  whatsoever; 
and  this  he,  the  said  defendant,  is  ready  to 
verify- 

Special  demurrers  to  the  seventh,  eighth, 
ninth,  tenth,  eleventh,  and  twelfth  pleas, 
assigning  for  causes,  that  defendant  hath 
not  shewn  that  the  contract  mentioned  and 
set  forth  was  an  illegal  contract,  respect- 
ing securities  for  stock  in  the  British  pub- 
lic funds ;  and  also  because  it  appears  that 
the  contract,  therein  stated  and  alleged, 
was  a  lawful  contract,  respecting  certain 
public  securities  of  a  foreign  country,  to 
wit,  Spanish  Bonds  and  Spanish  Scrip ;  and 
also  because  it  does  not  appear  that  the 
New  Sbsibs,  VI.— C.P. 


contract  pleaded  and  set  forth  as  an  an- 
swer to  the  action,  was  in  any  respect  a 
void  ^  or  illegal  contract.  The  causes  of 
demurrer  to  the  thirteenth  plea  were  dupli- 
city, multifariousness,  and  that  it  amounted 
to  the  general  issue.    Joinder. 

Bagley,  in  support  of  the  demurrers, 
contended,  that  there  was  nothing  to  shew 
that  the  wagers  entered  into  by  these  con- 
tracting parties  were  bad  at  common  law ; 
for  though  a  transaction  might  amount  to 
a  wager,  it  did  not.  thence  follow,  that  the 
contract  founded  upon  it  was  invalid  or 
bad;  on  the  contrary,  there  were  many 
authorities  to  shew,  that  a  wager,  if  not 
within  certain  exceptions,  would  be  sup- 
ported in  a  court  of  law ;  as,  for  example,  in 
Jones  V.  Randall {\)f  where  it  was  held, 
that  an  action  lay  to  recover  money  upon 
a  wager,  whether  a  decree  of  the  Court  of 
Chancery  would  be  reversed  or  not,  on  ap- 
peal to  the  House  of  Lords,  there  being  no 
fraud  or  other  turpis  causa  in  the  contract. 
The  case  is  evidently  not  within  any  of  the 
exceptions,  which  it  is  admitted  would 
render  the  present  wager  iUegal  and  invalid 
as  a  ground  of  action.  It  does  not,  like 
Da  Costa  v.  Jones  {2),  tend  to  mdecent 
evidence,  nor  to  disturb  the  peace  of 
the  individual,  or  of  society ;  nor  does  it 
resemble  Allan  v.  Heam  (3),  a  wager  be- 
tween two  voters,  with  respect  to  the  event 
of  the  election  of  a  member  to  serve  in 
parliament,  laid  before  the  poll  began; 
the  consequence  and  effect  of  which  were 
to  excite  a  pecuniary  influence  on  those 
whose  duty  it  was  to  Vote  without,  and  in- 
dependent of  such.  The  wager  here,  there- 
fore, being  evidently  good  at  common  law, 
it  cannot  be  contended,  after  the  decisions 
of  the  Court  in  H^ells  v.  Porter  {^),  and 
Oakley  v.  Rigby  (5),  that  the  transaction 
is  within  the  Stock-jobbing  Act ;  and  in 
the  former  of  those  cases,  three  of  the 
Judges  expressed  an  opinion,  that  the  con- 
tract was  good  at  common  law.  With 
regard  to  the  13th  plea,  the  principal  ob- 
jection is,  that  it  amounts  to  the  general 

(I)  Cowp.S7. 
(«)  Cowp.7t9. 

(3)  1  Term  Rep.  57. 

(4)  t  Bing.  N.C.  7tt ;  t.  c.  5  Law  J.  Rep.  (N.B.) 
C.P.  «50. 

(5)  Ibid.  73f ;  s.  c.  5  Lsw  J.  Rtp.  (N.S.)  C.P. 
256.  Vid«'alto  Eltworth  o.  Cole,  6  Ltw  J.  Rep. 
(N.s.)  Eifeb.  50. 
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iasue  nan  assumpsitf  inasmuch  as  it  sets 
forth  a  contract  essentially  different  from 
that  declared  upon ;  and  in  Grounsell  v. 
Lamh  (6),  the  Court  decided,  that  the  de- 
fendant may  prove,  under  the  plea  of  non 
assumpsit^  that  a  special  contract  was  en- 
tered into  and  not  performed.  This  case 
resembles  that  of  Jones  v.  Nanney  (7), 
where,  to  a  declaration  for  work  and  labour 
as  an  attorney,  the  defendant  pleaded  as  to 
all  except  two  sums,  parcel,  &c.,  that  the 
work  was  done  by  the  plaintiff  for  the  de- 
fendant on  two  occasions,  when  the  defen- 
dant was  a  candidate  to  be  returned  a 
member  of  parliament;  and  that  on  the  first, 
the  work  was  done  in  the  endeavouring  to 
procure  the  defendant  to  be  returned,  under 
an  engagement  not  to  charge  for  his  ser- 
vices, but  only  for  disbursements;  and  on 
the  other  occasion,  there  was  ^no  express 
contract  for  the  work  done,  but  it  was  not 
reasonably  worth  more  than  a  certain  sum, 
which  was  one  of  the  sums  excepted  in  the 
commencement  of  the  plea;  and  it  was 
held  on  special  demurrer,  that  the  plea  was 
bad,  as  amounting  to  the  general  issue. 
Could  the  plaintiffs  to  this  plea  reply  de 
injurid  ?  It  is  evident  they  could  not ;  for 
nh'ataker  v.  Mason  (8)  and  Griffin  v.  Yates 
(9)  shew,  that  such  general  replication 
can  be  used  only  where  the  contract  is  ad- 
mitted, and  its  violation  or  noivperform- 
ance  is  excused  ;  not  where,  as  in  the  pre- 
sent case,  the  contract  is  denied,  and  an- 
other is  attempted  to  be  substituted  in  its 
place. 

GalCi  contrL — The  18th  plea  does  not 
amount  to  the  general  issue,  neither  does 
it  resemble  the  pleas  in  the  cases  cited, 
nor  those  in  Gregory  v.  Hartnell  (10). 
The  plea,  here,  resembles  that  in  Carr  v. 
HmchUff{\\),  which  was,  upon  special  de- 
murrer, held  to  be  good ;  though  according 
to  Littledale,  J.,  the  facts  alleged  in  the 
plea  might  have  been  given  in  evidence 

(6)  1  M«e.  h  Well.  35S ;  s.  c.  5  Liw  J.  Rep^ 
(113.)  Exch.  154. 

(7)  Ibid.  853  ;  s.  c.  5  Lsw  J.  Rep.  (nj.)  Exch. 
\b&, 

(8)  t  BiDg.  N.C.  859  i  f .  c.  5  Law  J.  R«p.  (ii.8.) 
C.P.  57. 

(9)  Ibid.  579;  s.  c  9  Lav  J.  Rap.  (ii3.)  C.P. 
164. 

(10)  1  Mea^  &  Wala.  188;  a^  c.  5  Law  J.  Rep. 
(N3)Excb.  15]« 

(11)  4  B.  &  C.  547;  a. c. 4 Law  J. Rap.  K.B*5. 


under  the  general  issue,  and  would  in  that 
way  have  l^en  a  good  defence  to  the  actioiu 
With  regard  to  the  other  subject  of  discus- 
sion, if  the   Court  should  be  of  opinioa 
that  the  wager  was  good  at  common  law, 
the  next  question  is,  whether  it  was  not 
bad  under  the  statute  14  Geo.  8.  c. 48,(12). 
It  certainly  is  according  to  the  doctrine  of 
BuUer,  J.,  in  Ather/old  v.  Beard  (1 8),  where 
he  says,  "  For  though  the  statute  speaks 
only  of  policies,  yet  I  think  it  may  extend 
to  cases  like  the  present,  for  either  the 
Courts  must  restrain  that  act  of  parliament 
to  such  cases  as  in  form  are  policies,  which 
would  entirely  repeal  the  statute,  or  by 
preserving  the  spirit  of  the  act,  extend  it 
to  all  cases ;  I  think,  the  latter,  is  the  true 
construction ;  for  a  policy  is  nothing  hot 
a  promise :"  and  Lord  Ellenborough  seems 
to  have  agreed  with  Mr.  Justice  Duller  in 
the  later  case  of  Gilbert  v.  Sykes  ( 1 4^  where 
he  expresses  himself  thus  : — •*  Upon  the 
whole,  therefore,  not  without  some  degree 
of  doubt,  whether  Mr.  Justice  Buller  wu 
not  right  in  saying,  that  no  wagers  ought  to 
be  sustained  where  the  parties  have  no 
special  interest  in  the  matter,  at  any  rate 
where  the  subject-matter  of  the  wagers  hai 
a  tendency  injurious  to  the  interests  of  man- 
kind.'*    Indeed,  Lord  Mansfield  seems  to 
have  been  of  the  same  opinion  in  Da  CosU 
V.  Jones;  and  Pater  son  v.  Powell  (15)  is  a 
strong  authority  of  this  Court  in  confirma- 
tion of  its  correctness;  for  there  it  was 
held,  that  an  engagement  in  consideration 

{%%)  Intituled,  '  An  Act  for  regulating  inaa- 
raiices  upon  liret,  and  for  proliibiting  all  aucti  in«a- 
ranees,  except  in  casei  where  the  peraoba  insuriog 
ahaU*hara  an  interest  in  the  tifaor  death  of  thepar> 
aon  insured/  The  words  of  tite  ftrat  aectioo  are  :^ 
'*  Whereas  it  hath  been  found  by  experience*  that 
the  mnking  insurances  on  lirea  or  other  arents, 
wherein  the  assured  shall  hare  no  intereat,  hath  ia* 
troduced  a  mischievous  kind  of  gaming  ;  for  remedhf 
whereof  be  it  enacted,  that  from  aod  after  the  pass- 
ing of  this  act,  no  insurance  shall  be  noade  bj  si^ 
person  or  persons,  bodies  politic  or  corpora ta,  on  tba 
life  or  Kves  of  any  person  or  persona,  or  9m  anjr  ctkwr 
9vnt  or  ettuti  wlHUtMvtr^  wherein  tbe  perma  ar 
persons  tor  wkoaa  oae,  beneRt,  or  on  whose  aceooat 
auoh  policy  or  policies  shall  be  n»»de  aball  ha?e  ae 
interest,  or  by  gaming  or  vcageriHg,  and  that  aTaiT 
assurance  made  contrary  to  the  true  intent  ana 
meaaiag  hereof  shall  be  null  and  Toid  to  all  lotaats 
aad  purpose*.*' 
,    (13>  2TarniRap.6ia 

(14)  16  East,  150. 

(13)  9  Bing.  3fO;  s.  c.  f  I-aw  J.  Kep.  (ha) 
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irty  guineas  to  pay  100/.,  in  case  Bra- 
Q  shares  should  be  done  at  a  certain 
on  a  certain  day,  subscribed  by  seve- 
ersont,  each  for  himself,  was  a  policy 
tsurance,  and  ¥oid  under  14  Geo.  8. 


RDAL,  C.J. — ^The  pleas  to  which  the 
tiff  has  demurred,  cannot,  I  think,  be 
Mted  in  point  of  law.  The  gravamen 
)  question  which  these  pleas  involve, 
hether  the  wager,  as  stated  in  the 
8  to  which  the  pleas  apply,  is  bad  at 
ion  law,  or  under  the  14  Geo.  8.  c.  48. 
appears  to  me,  we  cannot  pronounce 
idgment  in  favour  of  the  defendant, 
I  we  feel  disposed  to  differ  from  and 
I  contradiction  to  all  the  decisions 
similar  subjects,  from  the  time  of 
V.  Eiliott  (10)  downwards.  The 
It  is  the  case  of  the  delivery  at  a  cer** 
ay  of  the  stock  of  a  foreign  state, 
wagers,  with  certain  exceptions,  are 
t  common  law ;  and  the  common  law 
ipport  them  as  good  and  valid  con- 
with,  as  I  before  observed,  certain 
ions,  one  of  which  is,  that  they  do 
erfere  in  any  injurious  manner  with 
airs  of  foreign  countries,  or  the  ad- 
ation  of  affairs  at  home.  Now,  for 
f  I  am  not  able  to  see,  at  least  as  far 
an  judge,  from  any  reasonable  or 
le  construction  of  /acts,  or  by  any 
uence  to  be  fairly  deduced  from' 
lets,  that  the  wager,  the  subject  of 
icossion,  can  be  said  to  affect  the 
[>f  the  foreign  country  to  which  the 
elongs ;  much  less  am  I  abfe  to  un* 
d  or  to  perceive  how  it  can  be  said 
ct  the  administration  of  affairs  at 
hence,  thereibre,  I  come  to  the  con- 
that  the  present  wager  is  not  bad 
son  law.  Now,  with  regard  to  the 
14  Geo.  8.  c.  48,  there  is,  I  be- 
J  ease  in  which  it  has  been  held, 
rager  between  man  and  roan  comes 
t.  The  statute  was  enacted  for 
pose  of  restraining  insurances  on 
I  of  others,  in  which  the  insurers 
interest ;  the  object  of  the  statute 
check  and  repress  the  gambling 
ions  of  those  who  put  down  their 
nes,  and  stimulated  others  to  put 

(16)  3T«nBlUp.69d. 


down  theii^,  as  insurlsrs  of  liv^s.  It  was 
enacted  for  the  purpose  of  repressing 
these  practices  which  were  carried  to  a 
ruinous  extent;  but  it  cannot  be  said  to 
comprehend  or  include  within  its  meaning 
or  afHx  illegality  to  a  simple  wager,  which 
cannot  by  possibility  come  within  the  idea 
or  notion  of  a  policy  of  insurance ;  and 
therefore,  in  my  opinion,  the  wager  is  not 
bad  under  the  statute.  As  to  the  18th 
plea  put  upon  the  record,  it  is,  I  am  of 
opinion,  bad,  inasmuch  as  it  amounts  to  the 
general  issue.  It  is  pleaded  to  all  the  counts 
in  indeinlatus  assumpsit;  it  begins  by  stating 
certain  contracts  and  agreements  between 
the  parties  then  existing  and  subsisting,  and 
certain  conditions  to  be  performed  by  the 
plaintiffs,  which  were  not  performed  by 
him :  what  in  effect  is  this  but  saying,  you 
have  not  done  that  which  was  contracted 
to  be  done? — what  is  it  but  a  plea  of  mm 
assumpsit?  The  plea  is,  therefore,  open 
to  the  objection  which  has  been  taken,  and 
is  bad ;  and  our  judgment  should  be  for 
die  plaintiffs. 

Park,  J. — With  regard  to  the  principal 
point  taken  in  the  argument  by  Mr.  Gale, 
we  cannot,  I  think,  decide  in  his  favouri 
unless  we  overturn  the  case  of  Good  v. 
Elliott,  which  has  for  so  long  a  period 
stood  the  test  of  Westminster  Hall.  A  wager 
is  good  at  common  law,  unless  it  comes 
within  some  exception ;  as,  for  example, 
being  injurious  to  public  morality.  The 
wager,  here,  is  not  within  any  exception ; 
and  therefore  it  is,  I  think,  good  at  com- 
mon law.  Now,  with  regard  to  the  14 
Geo.  8.  c.  48,  I  admit  that  the  title  of  the 
statute,  although  it  is  strong,  cannot  controul 
the  enactment ;  but  the  ground-work  and 
foundation  of  this  are,  its  application  to 
insurances.  This  wager,  however,  is  not 
such ;  it  is  a  simple  parol  contract  betweei^ 
the  parties.  The  statute,  as  I  said  before^ 
refers  to  insurances  on  lives,  or  other  events 
wherein  the  assured  shall  have  no  interest; 
it  then  enacts,  **  that  from  and  after  the  pass-* 
ing  of  this  act,  no  insurance  shall  be  made 
by  any  person  or  persons,  bodies  politic  or 
corporate,"  &c.  Now,  such  policies  cannot 
be  said  to  mean  wagers ;  and  the  question 
here  is,  does  this  contract  constitute  such 
insurance  as  is  intended  by  the  statute? 
All  the  time  that  I  was  familiar  with 
Guildhall,  the  contracts  which  were  con- 
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sidered  to  be  the  subjects  of  the  clauses 
of  the  statute  had  a  precise,  defined  mean- 
ing, very  different  from  that  which  the 
present  should,  I  think,  bear.  The  sta- 
tute refers  evidently  to  the  mischievous 
Sractice  of  gaming  insurances ;  and  it  pro- 
ibits  the  effecting  of  any  policies  on  the 
life  or  lives,  &c.,  without  inserting  in  such 
the  person's  name  interested  therein  ;  as  it 
appears  to  me,  it  was  the  object  of  the 
statute  to  prevent  the  effecting  of  that  which 
is  properly  called  a  policy  of  insurance, 
under  certain  circumstances.  In  such  a  state 
of  things,  how  can  we  come  to  the  conclu- 
sion— how  can  we  say,  that  this  wager  is 
prohibited  by  the  statute  ?  As  to  Palerson 
V.  Powell^  cited  in  the  argument,  I  was  not 
present  at  the  discussion,  being  the  Judge 
out  of  court  during  that  term ;  but  I  agree 
with  the  decision  of  the  Court,  as  that  was 
a  case  of  a  policy  of  insurance  within  the 
statute. 

Vaughan,  J. — I  do  not  mean  to  go  at 
length  into  the  subject  of  this  discussion :  I 
will  merely  observe,  that  we  cannot  think 
of  overturning  the  decision  in  Good  v. 
EllwU,  which  I  remember  well,  having  been 
present  when  their  judgments  were  deliver- 
ed by  Lord  Kenyon,  Justices  Ashurst  and 
Grose,  and  cases  referred  to  from  the  time 
of  Lord  Holt.  It  was  merely  doubted  by 
one  of  these  learned  Judges,  whether  cer- 
tain wagers  sanctioned  by  the  Court  in 
former  times,  such  as  that  in  I  Lev.  33, 
and  1  Ktb.  56 — 65,  as  to  whether  Charles 
would  be  King  of  England  at  a  certain 
time,  would  be  now  upheld.  As  to  the  other 
point,  the  same  construction  which  is  main- 
tained by  my  Brother  Park,  has  been  always 
put  upon  the  statute  14  Geo.  3,  and  it  has 
ever  been  referred  to  insurances  and  writ- 
ten agreements  of  such  nature,  and  the 
statute  has  been  thus  interpreted  and  acted 
upon  in  a  variety  of  cases.  Wagers,  no 
doubt,  may  be  illegal ;  if,  for  example,  they 
are  contrary  to  the  public  policy  of  the 
country  or  to  good  morals,  or  if  they  tend 
to  make  a  person  the  subject  of  ridicule. 
These  topics  were  discussed  at  length  in 
Good  V.  ElUott,  but  the  present  case  is  not 
within  any  of  the  exceptions,  and  the  judg- 
ment of  the  Court  should  be  in  favour  of 
the  plaintiffs. 

Judgment  accordingly. 


1837.     \ 
Jan.  31.  J 


WILKINSOK  9.  BALL  AKD  AH- 
OTHER.* 


Landlord  and  Tenant — Double  Vahe-^ 
Mortgage^  Use  and  Oecupatum, 

An  agreement  entered  into  between  the 
Lords  of  the  Treasury  and  the  defendants^ 
by  which  the  latter  have  engaged  to  become 
tenants  of  a  certain  wharf  for  the  quarter, 
at  the  rent  of  5751.  by  such  quarter,  and  to 
give  bond  with  surety  in  a  penalty  to  pay 
such  rent  on  or  before  the  Jirst  day  of  iit 
quarter^  during  which  they  shall  hold  the 
premises,  and  in  respect  of  which  the  Lords 
of  the  Treasury  have  given  the  defendants  a 
three  months*  notice  to  qtut^  is  not  such  an 
agreement  as  will  enable  the  purchaser  from 
the  Treasury  seeking  to  recover  double  value 
under  the  stat.  4  Geo.  2.  c.  28,  againsl  the 
defendant,  for  holding  over  after  the  expira^ 
tion  of  a  six  months*  notice  to  quit,  to  motJi- 
tain  a  count  in  his  declaration^  in  which  he 
alleges,  that  the  defendants  held  the  prendses 
in  question,  as  tenants  to  him,  for  a  term  of 
years,  tttat  is  to  say,  from  year  to  year,  for 
so  long  a  time  as  the  plaintiff  and  the  defen^ 
dants  should  respectively  please. 

And  where  the  conveyance  of  the  wharf 
has  been  duly  made  to  the  plaintiff  before  the 
expiration  of  the  three  months*  notice  to  quit, 
given  by  the  Lords  of  the  Treasury  toihede* 
fendanls,  such  agreement  will  not  support  a 
count  in  the  declaration  for  double  value, 
for  overholding  after  the  expiration  of  the 
three  months*  notice  to  quit,  in  which  it  is 
alleged,  that  the  defendants  held  and  enjoyed 
an  undivided  moiety,  8^c.  as  tenants  thereof 
for  the  residue  and  remainder  ( 1 )  q/*  a  ctrUun 
tenancy  for  a  term  of  years  to  tkem^  the  de- 
fendants heretofore  granted. 

A  wharf  and  other  premises  were  mart" 
g^g^d  as  a  security  for  money  advanced. 
The  mortgage  deed  contained  a  clause,  by 
which  it  was  provided  that  the  mortgagor 
should  have,  hold,  and  retain  the  premises^ 

•  Vide  Wilkinson  and  Stannett  «.  Hall  and  An- 
other, t  Bioj.  N.C.  713 ;  t.  c.  4 Lnw  J .  Rt,p.  (».&.) 
C.P.  904.  The  action  there  waa  brought  upon  the 
joint  demiae  of  the  partnera;  and,  upon  dcmnrrer 
to  the  plea,  whkb  trareraed  the  joint  deoaiae,  tko 
defendants  had  judgment. 

( 1 )  That  is,  for  the  interval  botwe«o  the  time 
when  the  conrevance  waa  made  and  the  expiration 
of  three  months  notice  to  quit  given  by  ibe  Lords  at 
the  Treasury,  then  the  ofrners. 
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Aemtd  receive  and  enjov  the  renti,  projUi^ 
issues,  S^Ct  tmdisturbed  by  the  tnortgaeee,  to 
the  year  1840,  ifhe^  the  mortgagor,  aid  not 
wiake  default  in  the  payment  of  interest : — 
Held,  that  such  clause  amounted  to  a  re* 
demise  of  the  premises  by  the  mortgagee 
to  the  mortgagor,  for  the  term  specified, 
Uable  to  be  defeated  by  such  non-payment ; 
and  consequently,  as  no  default  was  made, 
the  mortgagor  had  such  right  and  title  as 
would  enable  him  to  maintiun  an  action  for 
use  and  accupation. 

Quaere,  whether  a  tenancy  for  a  quarter 
of  a  year  is  within  4  Geo.  ft,  c.  2S. 

The  first  count  of  the  declaration  alleged 
that  the  defendants,  before  and  at  the  time 
of  giving  the  notice  to  quit  and  making 
the  demand  as  thereafter  mentioned,  and 
fit>m  thence  until  a  certain  day,  to  wit,  the 
14th  of  June  1834,  held  and  enjoyed  an 
undivided  moiety  of  and  in  a  certain  quay 
or  wharf,  &c.  as  tenants  thereof  to  the 
plaintiff,  that  is  to  say,  as  tenants  for  a 
term  of  years,  that  is  to  say,  from  year  to 
year,  for  so  long  a  time  as  the  plaintiff  and 
defendants  should  respectively  please ;  and 
the  said  defendants  had,  during  all  the 
time  aforesaid,  held  and  enjoyed  the  other 
aadivided  moiety  of  the  said  tenements, 
&c.,  as  tenants  thereof  to  W.  Stennett, 
the  reversion  of  and  in  the  said  first-men- 
tiooed  undivided  moiety  of  the  said  pre- 
mises, with  the  appurtenances,  during  all 
that  time  belonging  to  the  plaintiff,  and 
the  reversion  in  the  other  undivided  moiety 
to  the  said  W.  S. ;  and  whilst  the  said 
reversion  in  the  first  said  undivided  moiety 
so  belonged  to  said  plaintiff,  and  the  rever- 
sion of  the  other  belonged  to  W.  Stennett, 
to  wit,  on  the  11th  of  December  1838, 
he,  the  said  plaintiff,  and  said  Stennett, 
and  each  of  them,  gave  notice  in  writing  to 
the  said  defendants,  and  thereby  demanded 
and  required  the  defendants  to  quit  and 
deUver  up  the  possession  of  the  said  tene- 
ments, &c.  to  tliem  the  said  plaintiff  and 
said  W.  Stennett,  or  to  either  of  them, 
that  is  to  say,  possession  of  the  said  first- 
mentioned  undivided  moiety  to  him,  the 
plaintiff,  or  the  said  Stennett,  and  the  pos- 
session of  the  said  undivided  moiety  to  said 
Stennett  or  the  plaintiff,  on  the  14th  of 
June  1834,  provided  the  said  defendant's 
tenancy   of  the  said  premises  originally 


commenced  at  that  period  of  the  year,  or 
otherwise  at  the  end  of  the  current  year 
of  their  tenancy  which  should  expire  next 
after  the  end  of  half  a  year  from  the 
time  of  their  being  served  with  the  said 
notice ;  and  the  said  plaintiff  avers,  that  the 
said  term  and  tenancy  of  the  said  first- 
mentioned  undivided  moiety  of  the  said 
tenements,  &c.,  the  reversion  of  and  in 
which  so  belonged  to  the  plaintiff  as  afore- 
said, and  the  said  term  and  tenancy  of 
and  in  the  other  the  said  other  undivided 
moiety  of  the  said  tenements,  &c.,  the  re- 
version of  and  in  which  belonged  to  the 
said  W.  Stennett  as  aforesaid,  to  wit,  on 
the  said  day  of  June,  and  in  the  year  1834, 
ended,  and  w^re  and  each  of  them  was  duly 
determined  by  the  said  notice.  It  was  then 
averred,  that  afler  the  determination  of  the 
tenancy  as  aforesaid,  and  whilst  the  plain- 
tiff was  entitled,  &c.  and  whilst  the  defen- 
dants were  in  possession  of  the  entirety, 
notice  was  delivered  by  the  plaintiff  and 
by  W.  Stennett,  on  the  14th  of  June  1834, 
requiring  defendants  to  quit,  &c. ;  never- 
theless, the  defendants,  not  regarding  the 
statute  in  that  case  made  ana  provided, 
did  not  nor  would  on  the  deternunation  of 
the  said  term  and  tenancy  of  the  said  first- 
mentioned  undivided  moiety  of  the  said 
tenements,  or  any  part  of  the  said  moiety, 
to  the  said  plaintiff,  or  to  said  Stennett,  or 
to  any  person  on  their  behalf,  &c.  deliver 
according  to  said  notice  or  demand,  but 
wholly  neglected,  &c.,  and  on  the  contrary 
thereof,  the  defendants  wilfully  held  over 
the  said  undivided  moiety,  afler  the  deter- 
mination of  the  tenancy  and  term,  and  after 
said  notice  to  quit,  and  said  demand  so  made, 
for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  during  all  which  time  said  defen- 
dants did  keep  said  plaintiff  out  of  the 
possession,  &c.,  the  said  plaintiff  being  at 
the  time  entitled  to  the  possession,  con- 
trary to  the  form  of  the  statute,  &c. 

The  second  count  alleged,  that  the  de- 
fendants, before  the  giving  of  the  notice, 
and  making  of  the  demand  in  writing,  &c., 
to  wit,  on  the  3rd  of  December  1 833,  and 
from  thence  until  a  certain  day,  to  wit,  on 
the  14th  of  December  in  the  same  year, 
held  and  enjoyed  an  undivided  moiety  of 
certain  tenements,  &c.  as  tenants  thereof 
to  the  said  plaintiff,  that  is  to  say,  as 
tenanto  thereof  for  the  residue  and  remaia- 
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der  of  a  certain  tenancy  for  a  term  of  years 
to  them  the  said  defendants  heretofore,  to 
wit,  on  the  12th  June  1832,  granted,  the 
reversion  of  the  one  undivided  moiety  in 
this  count  mentioned  of  the  said  tenements 
during  all  that  time  belonging  to  the  said 
plaintiff,  and  the  defendants  all  that  time 
enjoyed  the  other  undivided  moiety,  as 
tenants  to  W.  Stennett,  &c.  And  the 
said  respective  tenancies  and  terms  after- 
wards, to  wit,  on  the  14th  of  December 
1838,  were  and  each  of  them  was  deter- 
mined and  ended,  and  the  said  plaintiff 
and  Stennett  duly  demanded  possession 
on  the  16th  of  December  1888,  that  is  to 
say,  the  plaintiff  of  the  first-mentioned 
moiety,  &c. ;  nevertheless,  the  said  de- 
fendants, not  regarding  the  statute  in  such 
case  made  and  provided,  did  not,  nor 
would,  on  the  determination  of  the  said 
term,  and  afler  said  demand  made,  and 
notice  in  writing  given,  deliver  the  pos- 
session, &c.  according  to  such  notice  and 
demand,  but  wholly  refused,  and,  on  the 
contrary,  they  wilfully  held  over,  &c. 

Third  count — for  use  and  occupation, 
from  the  18tb  of  December  1888  to  the 
18th  of  June  1884,  when  plaintiff's  notice 
to  quit  expired,  being  half  a  year. 

Pleas  to  the  6rst  count — first,  a  traverse 
of  the  tenancy  to  the  plaintiff,  of  the 
moiety  of  the  tenements,  &c.  for  the 
term  or  time  in  the  count  mentioned  in 
manner  and  form  alleged  ;  second,  a  tra- 
verse of  the  reversion  of  the  said  moiety 
belonging  to  the  plaintiff  in  manner  and 
form,  &c. ;  third,  a  traverse  of  the  giving 
of  notice  in  writing,  and  of  the  demand  or 
request  of  defendants  to  quit  in  manner 
and  form  as  alleged ;  fourth,  a  traverse  of 
the  termination  or  ending  of  the  said  sup- 
posed term  or  tenancy  of  the  said  undivid- 
ed moiety,  in  manner  and  form.  To  the 
second  count,  similar  pleas  except  the 
traverse  of  the  written  notice  to  quit.  To 
the  third  count,  for  use  and  occupation, 
never  indebted. 

On  these  pleas,  issues  were  joined. 

Upon  the  trial,  which  took  place  before 
Tindal,  CJ.,  at  the  London  adjourned 
Sittings  af^er  Trinity  term,  1885,  the 
jury  found  that  the  single  yearly  value  of 
the  premises  was  1,841/.,  which  findings 
as  to  the  value,  was  to  be  binding  upon 
tbe  parties  in  other  respects,  and  they  re* 


tamed  a  verdict  for  the  plaintiff,  subject 
to  the  following 

CASE. 

On  the  l2thof  June  1882,  the  premises 
in  question,  then  belonging  to  his  Majesty, 
and  then  vested  in  the  Ix>rds  Commissioners 
of  the  Treasury*  in  trust  for  his  Majesty, 
or  in  the  secretary  for  the  time  being  to 
the  said  Commissioners,  for  the  use  and 
service  of  his  Majesty's  Customs,  the 
defendants  entered  into  an  agreement,  of 
which  the  following  is  a  copy: — "That 
Messrs.  Hall  shall  become  tenants  of  the 
wharf,  &c.,  at  the  rent  of  875/.  a  quarter. 
The  tenancy  to  commence  on  Thursday 
the  14th  of  June,  they  paying  a  quarter's 
rent  on  that  day.  That  Messrs.  Hall  shall 
give  security,  to  be  approved  of,  &c.,  to 
pay  one  quarter's  rent  in  advance  as  long 
as  they  continue  tenants.  They  shall  also 
give  security  to  pay  over  to  the  Commis* 
sioners  for  the  benefit  of  the  assignees^ 
such  sums  as  they  may  receive  for  rent  for 

foods  prior  to  the  14th  of  June.  Dated 
une  12,  1882.*'  This  agreement  was 
signed  by  W.  S.  Hall,  as  agent  for  defen<« 
dants,  and  by  S.  G.  Walford,  as  solicitor 
for  the  Commissioners  of  Customs,  and 
agent  for  and  on  behalf  of  their  secretary 
for  the  time  being.  On  the  18th  of  June 
1882,  defendants,  with  one  Thompson,  as 
their  surety,  entered  into  a  bond,  which, 
afler  stating  that  the  parties  were  bound, 
&c.  in  a  sum  of  700/.  to  the  King,  recited, 
that  the  above  bounden  W.  Hall  and  T* 
Spencer  Hall,  became  tenants  to  C.  A.  Sco* 
veil,  esq.,  secretary  to  the  Commissioners 
of  Customs,  in  trust  for  his  Majesty,  of  cer- 
tain premises,  &c.,  at  the  rent  of  875/.  the 
quarter,  and  whereas  the  said  W.  Hall 
and  Spencer  Hall  paid  to  the  said  C.  A.  Sco- 
vell,  in  trust  for  his  Majesty,  the  sum  of 
875/.  for  the  first  quarter's  rent,  and  have 
agreed  to  pay  the  said  sum  of  875/.,  on  or 
before  the  first  day  of  every  quarter  diir<« 
ing  which  they  hold  the  said  premises;  and 
whereas  also  there  are  certain  sums  doe 
and  payable  for  warehouse  rent  from  cer- 
tain parties,  &c. ;  now  the  condition  of 
this  obligation  is  such,  that  if  the  said  W. 
Hall  and  S.  Hall  shall  well  and  truly  pay 
to  the  said  C.  A.  Scovell,  or  his  successors, 
the  said  sum  of  875/.,  on  or  before  the  first 
day  of  every  quarter  duruig  which  they 
hold  the  said  premises,  and  shall  at  all 
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thoes  truly  account  to  the  said  C.  A.  Scovell, 
then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

By  indenture  of  lease  and  release,  dated 
the  2nd  and  5rd  of  December  1833,  these 
tenements  were  conveyed  by  the  Lords  of 
the  Treasury,  and  the  Commissioners  and 
secretary  of  the  Customs,  to  the  plaintiff 
and  to  his  partner,  W.  Stennett,  their  heirs 
and  assigns,  to  the  uses  therein  declared, 
that  is  to  say,  as  to  one  moiety  to  such 
uses  and  upon  such  trusts  as  the  plaintiff 
should,  by  deed  or  deeds,  direct,  limit,  or 
appoint,  &e.  Similar  uses  were  limited 
and  declared  as  to  the  other  moiety  in 
&VOUT  of  W.  Stennett. 

The  defendants  then  gave  in  evidence 
certain  indentures  of  lease,  appointment, 
and  release,  dated  respectively  the  4th  and 
5th  of  December  1833.  By  the  latter 
deed,  the  plaintiff  and  the  said  W.  Stennett 
did,  and  each  of  them  did,  in  consideration 
of  13,000/.,  direct,  limit,  and  appoint  that 
from  and  immediately  after  the  execution 
thereof,  the  undivided  moiety  of  each  of 
them  in  the  above-mentioned  messuages, 
he,  should  remain  and  be  to  the  use  of 
Wynn  Ellis,  esq.,  his  heirs  and  assigns  for 
ever,  subject  to  a  proviso  .for  redemption 
thereinafter  contained,  for  payment  of  the 
sumof  13,000/.,  with  interest  on  the  5th 
of  June  then  next.  It  was  by  the  same 
indenture  further  provided,  declared,  and 
agreed  that  the  said  Wynn  Ellis  should  not 
he  entitled  to  call  in  the  principal  money 
by  him  advanced  upon  the  said  mortgage 
before  the  5th  of  December  1840,  if  the 
interest,  payable  by  the  mortgagors,  in  re- 
spect of  such  principal  money,  was  in  the 
meantime  regularly  paid,  accordmg  to  the 
terras  of  the  said  deed.  There  were  also 
clauses  providing,  that  if  the  said  sum  of 
13,000/.,  or  the  mterest,  &c.  was  not  paid, 
recording  to  the  agreement,  that  it  should 
be  lawful  for  said  Ellis,  his  heirs  and  as- 
signs, to  enter  and  quietly  to  have,  hold, 
oocnpy,  possess,  and  enjoy,  and  receive  and 
take  the  rents,  issues,  and  profits  thereof, 
without  let,  suit,  trouble,  &c. ;  provided 
alwsyt,  and  it  was  thereby  further  agreed 
«nd  declared  between  and  by  the  parties  to 
the  said  indenture,  that  it  should  alnd  might 
be  lawful  for  the  said  T.  Wilkinson  and  W, 
Stennett  respectively,  and  their  respective 
hcirt  and  assigns,  peaoeaUy  aad  quietly  to 


have,  hold,  occupy,  possess,  and  enjoy  the 
said  wharf  or  quay,  and  hereditaments 
thereby  appointed  and  released,  or  intended 
so  to  be,  with  their  appurtenances,  and  to 
receive  and  take  the  rents,  issues,  and  pro- 
fits thereof,  and  of  every  part  thereof,  for 
their  respective  own  use,  until  default 
should  be  made  in  payment  of  the  said 
sum  of  13,000/.,  or  the  interest  thereof,  or 
any  part  thereof  respectively,  contrary  to 
the  aforesaid  provisoes  or  agreements  for 
payment  of  the  same,  and  the  true  intent 
and  meaning  of  the  said  indenture,  without 
any  let,  suit,  trouble,  &c.  of,  from,  or  by 
said  W.  Ellis,  his  heirs  or  assigns,  &c. 

On  the  7th  of  December  1833,  a  notice 
from  the  Lords  of  the  Treasury,  and  the 
secretary  of  the  Customs,  and  signed  by 
them  respectively,  was  served  on  the  de- 
fendants to  the  following  effect : — that 
they  sold  and  conveyed  all  the  legal  wharf, 
&c.  then  in  possession  of  defendants,  at 
the  rent  of  375/.  the  quarter,  to  T.  Wil- 
kinson  and  W.  Stennett,  and  defendants 
were  directed  to  pay  their  rent  to  these  gen- 
tlemen, and  consider  them  as  their  land- 
lords. Prior  to  the  conveyance,  mortgage, 
and  notice  above  stated^  and  whilst  the 
negotiation  for  such  conveyance  was  pro- 
ceeding, viz.  on  the  13th  of  September 
1833,  a  notice  was  served  on  the  defen- 
dants, requiring  them  to  quit  on  the  15th 
of  December  next  ensuing  the  date  thereof 
or  other  day  on  which  the  next  quarter  of 
their  tenancy  may  expire,  be  the  same  the 
12th,  13th,  or  14th  of  said  December,  the 
premises  in  question.  This  notice  was 
signed  by  T.  Ker,  secretary  to  the  Com- 
missioners of  his  Majesty's  Customs,  on 
their  behalf,  and  by  their  authority,  and 
with  the  consent  of  the  persons  to  whom  the 
wharf  was  agreed  to  be  sold ;  said  Ker 
was  the  assistant  secretary  to  the  Commis- 
sioners of  Customs,  and  acted  at  the  board 
for  and  in  behalf  of  the  secretary  during 
his  absence.  On  the  13th  of  September 
1833,  an  order  was  signed  with  the  initials 
of  Mr.  E.  Stewart,  acting  chairman  of  the 
board  of  Customs,  approving  of  the  form 
of  notice  given  to  Messrs.  Hall  to  quit 
Botolph  Wharf,  and  Ker  was  authorized 
to  sign  it,  Scovell,  the  secretary,  not  being 
present.  On  the  16th  of  December  1833, 
a  dentand  of  possession  was  served  on  the 
defendscnu,  signed  by  die  plaintiff,   has 
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partner  StennetC,  and  Wynn  Ellis,  their 
mortgagee.  The  possession  was  demanded 
pursuant  to  the  notice  to  quit,  heretofore 
served,  bearing  date  the  I^th  of  Septem- 
ber ISSSf  signed  by  T.  Ker,  secretary  to 
the  Commissioners  of  Customs,  and  by  their 
authority,  and  with  the  consent  of  the  par- 
ties to  whom  the  wharf  was  about  to  be 
sold ;  and  the  document  also  informed  de- 
fendants, that  if  they  did  not  quit,  they 
would  be  held  liable  for  double  the  value 
under  the  statute ;  and  the  defendants  were 
also  informed  that  the  present  notice  was 
not  Xo  operate  or  to  be  considered  or  meant 
to  operate  as  a  waiver  or  abandonment  of 
a  certain  notice  to  quit  the  above  premises, 
heretofore  served  upon  them,  signed  by 
the  undersigned,  and  bearing  date  the  11th 
of  December  1833,  in  case  the  said  notice, 
signed  by  said  Ker,  and  served  upon  them 
as  aforesaid,  should  not  be  legally  sufficient 
to  end  and  determine  their  tenancy  of  and 
in  the  aforesaid  premises,  on  any  of  the 
days  in  the  last- mentioned  notice  specified. 
This  notice  was  signed  by  W.  Ellis,  the 
mortgagee,  by  the  plaintiff  and  his  partner 
Stennett.  The  notice  of  the  1 1th  of  De- 
cember 1833,  referred  to  in  the  above, 
and  signed  by  the  same  parties,  required 
the  defendants  to  deliver  peaceable  pos- 
session on  the  14th  of  the  next  June,  of 
the  wharf,  &^c.  provided  their  tenancy  ori- 
ginally commenced  at  that  period  of  the 
year,  or  otherwise  that  they  deliver  up 
possession  at  the  end  of  the  current  year 
of  their  tenancy,  which  shall  happen  next 
atler  the  end  of  half  a  year  from  the  time 
of  service  of  this  notice,  and  also  provided 
their  tenancy  did  not  terminate  on  either 
the  12th,  13th,  or  14th  days  of  this  present 
December,  by  reason  and  in  consequence 
of  a  certain  notice  to  quit  the  same  pre- 
mises, served  on  them,  dated  the  12th  of 
September  1833,  and  signed  by  T.  Ker, 
&c.  They  were  also  called  upon  to  observe 
that  the  present  notice  was  not  meant  to 
operate  as  a  waiver  of  that  previously 
served,  and  signed  by  T.  Ker,  in  case  that 
notice  is  legally  sufficient  to  end  and  deter- 
mine the  tenancy,  and  the  undersigned  re- 
served to  themselves  full  power  of  adopting 
and  acting  upon  such  notice  already  served 
as  aforesaid,  and  of  holding  them  liable  for 
double  value,  in  case  they  held  over  after 
any  of  the  days  mentioned  in  the  notice  so 


served,  provided  the  tenancy  shall  be 
thereby  determined. 

The  defendants  did  not  quit  or  deliver 
up  possessfon  of  the  premises  at  the  expi- 
ration of  either  of  the  notices  to  quit,  above 
set  forth  ;  and  on  the  Ist  of  November 

1834,  an  action  of  ejectment  was  brought 
upon  the  three  several  demises  of  the  plain- 
tiff, W.  Stennett  and  Wynn  Ellis,  the  mort- 
gagee,  for  the  purpose  of  recovering  pos- 
session of  the  premises.  That  action  was 
tried  on  the  23rd  of  December  1834,  when 
the  defendants  consented  that  a  verdict 
should  pass  for  the  plaintiff,  subject  to  an 
order  of  the  learned  Judge,  that  execution 
thereon  should  be  stayed  for  five  weeks 
from  that  day,  which  order  was  made  ac- 
cordingly, and  judgment  in  the  said  action 
of  ejectment  was  not  signed  until  the  18th 
of  February  1835.  Possession  of  the  pre- 
mises was  obtained  on  the  6th  of  April 

1835,  under  a  writ  of  possession  issued  on 
the  judgment.  In  the  interval  between 
the  judgment  and  the  obtaining  of  posses- 
sion, application  was  made  to  the  defen- 
dants to  give  up  possession.  The  pre- 
mises, however,  being  used  for  the  purpose 
of  bonding  goods,  and  there  being  on  the 
premises  goods  bonded,  on  which  duties 
were  due  and  payable  to  the  Crown,  and 
which  goods  could  not  legally  be  removed 
until  the  duties  had  been  paid,  the  defen- 
dants did  not  give  up  an  uniocumbered 
possession ;  they,  however,  tendered  pos- 
session of  the  premises,  with  the  above- 
mentioned  goods  thereon,  which  tender 
was  objected  to,  and  possession  refused,  on 
the  ground  that  the  6ame  was  not  such  a 
possession  as  the  plaintiff  in  ejectment  was 
entitled  to  under  the  writ  of  possession* 
The  defendants  never  paid  any  rent  in  . 
respect  of  the  said  premises,  either  to  the 
plaintiff  or  his  partner  W.  Stennett. 

Copies  of  the  pleadings,  of  the  indentures 
of  lease  and  release  of  the  2nd  and  Srd  of 
December  1833,  of  indentures  of  lease, 
appointment,  and  release  of  the  4th  and  5tli 
of  December  1833,  and  of  the  record  of 
the  judgment  in  ejectment  of  the  18tb  of 
February  1835,  were  annexed  to,  and  were 
to  be  considered  as  parts  of  the  case,  and 
either  party  to  be  at  liberty  to  refer  to 
them  or  either  of  them  as  such. 

The  defendants  object  that  the  pkuntiflr 
is  not  entitled  to  a  verdict  on  any  of  the 
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counts  in  the  declaration.    The  objections 
to  a  verdict  on  either  of  the  counts  for 
double  value,  were,  first,  that  there  was  no 
proof  whatever  of  any  such  tenancy  as  is 
itated  in  the  first  or  second  counts  of  the 
declaration,  which  tenancy  the  defendants 
having  put  in  issue  by  their  pleas,  the 
plaintiff  was  bound  to  establish;  secondly, 
that  there  was  no  evidence  to  prove,  but, 
on  the  contrary,  that  the  evidence,  and 
particularly  the  deeds  of  the  2nd  and  drd 
of  December  1 853,  and  of  the  4th  and  5th  of 
December  1833,  disprove  that  the  plaintiflT 
was  seised  of  the  reversion  at  the  times 
and  in  manner  and  form  as  in  the  first 
and  second  count  alleged,  which  allega- 
tion, the  defendants  having  traversed,  the 
plaintiflT  was  bound  to  sustain  ;  thirdly,  that 
the  tenancy  created  by  the  agreement  of 
the   12th  of  June   1832  was  not  a  te- 
nancy  for   any   term    of  life,    lives,    or 
years,  within  the  meaning  of  4  Geo.  2. 
c.  28,  so  as  to  subject  the  defendants  to 
an  action  for  double  value,  if,   in  other 
respects,  the  requisites  of  that  statute  had 
been  complied  with ;    fourthly,   that   the 
tenancy  created  by  the  agreement  of  the 
12th  of  June  1832,  was  not  so  put  an  end 
to  as  to  entitle  the  plaintiff  to  sue  for  dou- 
ble value,  either  by  notice  to  quit  of  the 
12th  of  September,  or  by  that  of  the  11th 
of  December  1833;  that,  as  respects  the 
notice  of  the  12th  of  September,  there  was 
no  proof  of  suflScient  authority  given  to 
Ker,  who  signed  the  same,  and  because 
the  notice,  if  given  by  the  authority  of  the 
persons    then  entitled  to    the  reversion, 
would  not  entitle  a  party  to  whom  the  re- 
version was  conveyed  afler  the  giving  of 
the  notice,  and  whilst  it  was  running,  to 
take  advantage  thereof,  in  order  to  sue 
for  double  value ;  and  with  respect  to  both 
noticea,  that  if  either  of  them  determined 
the  tenancy,  still  the  reversion,  at  the  time 
the  tenancy  was  so  determined,  was  not  in 
the  plaintiflT,  but  in  Wynn  Ellis,  the  mort- 
ngee,  who,  if  any  one,  ought  to  have  sued. 
The  defendants  further  objected,that  if  liable 
to  double  value  at  all,  they  were  not  liable 
for  any  time  after  the  day  of  the  demise  in 
the  before-mentioned  declaration  of  eject- 
ment.    As  to  the  count  for  use  and  occu- 
pation the  defendants  objected,  that  plaintiflT 
could  not  recover,  inasmuch  as  before  the 
16th  of  December  1833,  the  reversion  of 
New  Serim,  VL— C.P. 


the  premises  had  been  conveyed  to  Wynn 
Ellis,  and  that  defendants  were  liable  to 
him,  not  to  plaintiff. 

The.  questions  for  the  opinion  of  the 
Court  were — whether  the  four  objections  of 
the  defendants  to  the  claim  for  double 
value,  and  the  objection  to  the  claim  for 
use  and  occupation  above  stated,  or  any  of 
them,  were  well  founded.  If  the  Court 
should  be  of  opinion  that,  notwithstanding 
the  objections  above  stated,  the  plaintiff  was 
entitled  to  a  verdict  on  either  or  both  of  the 
counts  for  double  value,  then  a  verdict  was 
to  be  entered,  on  either  or  both  counts, 
accordingly,  for  a  sum  calculated  at  the 
rate  of  335/.  lis.  Sd.  per  quarter,  the 
double  value  for  such  time  as,  in  the  opi- 
nion of  the  Court,  the  plaintiff  was  entitled. 
If  the  Court  should  be  of  opinion  that  the 
plaintiflT  was  entitled  to  recover  on  the  count 
for  use  and  occupation,  then  a  verdict  was 
to  be  entered  on  that  count  for  such  sum 
as  the  Court  should  direct ;  if  the  plaintiflT 
was  not  entitled  to  a  verdict  on  \iny  of  the 
counts,  then  a  nonsuit  was  to  be  entered ;  if 
entitled  to  a  verdict  on  one  or  more,  but 
not  on  all  the  counts,  then  a  verdict  to  be 
entered  for  the  defendants  on  the  others 
or  other,  as  the  case  might  be. 

Sir  F.  Pollock,  for  the  plaintiflT.— The 
plaintiflT  is  entitled  to  recover  double  value 
either  from  the  expiration  of  the  three 
months  ending  the  12th,  13th,  14th,  or  15th 
of  December,  according  to  the  notice  to 
quit  given  by  the  Commissioners  of  Cus- 
toms, signed  by  T.  Ker,  or  from  the  14th 
of  June,  according  to  the  six  months*  no- 
tice given  by  the  plaintiflT,  his  partner 
Stennett,  and  W.  Ellis,  the  mortgagee. 
The  defendants  must,  of  necessity,  admit 
an  existing  tenancy  of  some  kind  or  other; 
they  cannot  lay  claim  to  the  possession  as 
special  occupants ;  and  the  main  question 
for  the  decision  of  the  Court  will  be,  as 
to  the  description  of  tenancy  which  does 
exist.  It  is  objected  for  the  defendants,  that 
the  tenancy  is  not  one  which  brings  them 
within  the  terms,  or  makes  them  liable  to 
the  consequences  which  attach  to  those 
who  overbold,  under  the  statute  4  Geo.  2. 
c.  28.  s.  1.  (2),  as  it  is  not  a  tenancy  for 

(t\  The  words  are,  "  In  cane  any  tenant  or  te- 
nanta,  for  any  term  of  lift,  iivei^  or  yean,  or  other 
peraon  or  paraons,  who  are  or  shall  come  into  poa« 
session  of  laoilt,  tenementa,  &c.,  by,  from,  or  undar^ 
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any  term  of  life,  lives,  or  years,  but  at  the 
utmost  a  tenancy  by  the  quarter,  and  con- 
sequently not  with  in  the  letter  or  spirit  of 
the  act.  It  is  submitted,  however,  ^hat  by 
the  original  agreement  of  the  12th  of  June 
I4S32,  between  the  defendants  and  the  Lords 
of  the  Treasury,  the  defendants  should  hold 
generally,  paying  the  rent  quarterly,  a  yearly 
tenancy  was  created  ;  and  as  the  statute  1 1 
Geo.  2.  c.  19.  s.  18.  (for  rendering  a  tenant 
liable  to  double  rent  who  does  not  quit  ac- 
cording to  the  notice  which  he  has  given,)  is 
made  in  pari  materia  with  the  4  Geo.  2.  c. 
28,  and  a  tenant  from  year  to  year  is  within 
the  former — Timmins  v.  Rowlison  (3), — so 
should  a  tenant  fiom  year  to  year  be  within 
tlie  other  statute.  The  principle  contended 
for  is  further  confirmed  by  Litt,  sect.  07, 
in  which  it  is  said,  '*  Also,  if  tenements  be 
let  to  a  man  for  term  oi  half  a  year,  or  for 
a  quarter  of  a  year,  &c.,  in  this  case,  if  the 
lessee  commit  waste,  the  lessor  shall  have 
a  writ  of  waste  against  him.  and  the  writ 
shall  say,  quod  tenet  ad  terminum  annorum,** 
&c. ;  and,  in  his  Commentary  upon  the  sec- 
tion, it  is  said  by  Lord  Coke,  54,  B^  **  In 
this  particular  case,  the  statute  of  Gloster, 
c.  5,  which  giveth  the  action  of  waste 
against  the  lessee  for  life  or  years,  which 
Jay  not  against  them  at  the  common  law, 
speaketh  of  one  that  holdeth  for  term  of 
years  in  the  plural  number,  and  yet  here 
it  appeareth,  by  the  authority  of  Littleton, 
that  although  it  be  a  penal  law  whereby 
treble  damages,  and  the  place  wasted  shall 
be  recovered,  yet  a  tenant  for  half  a  year 
being  within  the  same  mischief  shall  be 
within  the  same  remedy,  though  it  be  out 
of  the  letter  of  the  law."  The  dictum  of 
Lord  Ellenborough,  in  Lloyd  v.  Rosbee  {4), 
that  the  statute  must  be  construed  strictly, 
and  does  not  apply  to  a  weekly  tenancy,  or 
to  a  tenancy  for  less  time  than  a  year,  is 
not  supported  by  any  judicial  decision. 
The  objection  to  the  validity  of  the  notice 
to  quit  at  the  expiration  of  three  months, 

or  by  collusion  with  tuoh  tennnt  or  tenants,  after 
the  d«terminaiion  of  such  term  or  terms,  and  after 
demand  made,  and  notice  in  writing  given  for  de- 
lirering  the  postession  thereof  by  bia  or  their  laod- 
lord.  &c.,  then  the  persona  ao  hokiing  over,  for  and 
during  the  time  they  ahall  hold  over,  or  keep  out  of 
poastssion,  aball  pay  at  the  rate  of  double  the  yearly 
value/*  fttc. 

(S)  3  Barr.  1603. 
.  (4)  t  Campb.  453. 


upon  the  ground  that  T.  Ker  had  no  ao^ 
thority  to  sign,  is  also  untenable,  inasmuch 
as  by  the  7th  section  of  the  3  &  4  Will.  4. 
c.  59.  s.  1,  for  the  management  of  the  Cus- 
toms, a  person  employed   by  the  commis- 
sioners is  deemed  an  officer  for  such  pur* 
pose.     The  objection  to  the  want  of  legal 
title  in  the  plaintiff,  in  consequence  of  the 
mortgage  to  Ellis,  cannot  be  sustained,  as 
the  tenant  cannot  set  up  the  title  of  the 
mortgagee  against  the  mortgagor,  per  Bul- 
ler,  J.,  in  Doe  v.  Pegge{5) ;  and  per  Lord 
Mansfield,  C.J.,  in   The  King  v.  St.  Mt- 
chaeVs,   Bath  (6), — referred    to   by  Lord 
Kenyon,  in  The  King  v.  Edington  (7), — "  it 
is  an  affront  to  common  sense  to  say  the 
mortgagor  is  not  the  real  owner,  or  has  no 
interest  in  the  mortgaged  premises.**     So 
in  Balls  v.  Westwood  (8),  an  action  for  use 
and  occupation,  where  defendant  came  in 
under  the  plaintiff,  it  was  ruled   that  he 
could  not  shew  that  the  plaintifiTs  title  had 
expired,  unless  he  solemnly  renounced  the 
plaintiff's  title  at  the  ^ime,  and  commenced 
a  fresh  holding  under  another  person.     If 
this  were  an  ordinary  mortgage,  the  de- 
fendants could  not  set   up  the  jus  (erttt 
against  the  plaintiff,  but  the  proviso  pre- 
cludes the  mortgagee  from  entering  before 
1840  if  the  interest  be  paid;  and  as  default 
will  not  be  presumed,  the  mortgagor  has 
a  right  to  the  possession,  and  the  mort* 
gagee  could  not  bring  ejectment  and  turn 
him  out.     That  proviso,  in   the  deed,  in 
effect,  amounts  to  a  lease  by  mortgagee  to 
mortgagor,  defeasible  by  non-payment  of 
interest.     The  words  of  the    clause   are^ 
"  that  it  shall  and  may  be  lawful  for  the 
said  Wilkinson,  &c.,   to  have»  hold,  oe« 
cupy,  possess,  and  enjoy  the  said  wharf," 
&c.,    and  in  Evans  v.   Thomas  (9),  Tan- 
field  said,  '*  that  it  had  been  adjudged  ui 
Oiae  Pleasance's  case{\Q),  if  one  covenants 
and  grants  with  another,  that  he  shall  Aam 
and  hold  his  lands  for  so  many  years,  it  is 
a  good  and  absolute  lease ;  but  if  he  cove- 
nants and  grants  that  he  shall  enjoy  his 
lands  for  ten  years,  it  is  not  a  lease,  be- 
cause it  sounds  only  in  covenant."     So  ii 

(.5)  1  Term  Rep.  758,  n. 

(6)  Dougl.  630— «. 

(7)  1  Eaat,  €88—93. 

(8)  f  Campb.  11. 

(9)  Cro.  Jac.  17i. 

(10)  1  RoU.  AJbr.  848. 
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Pomtel^  V.  Blackman  (11),  the  mortgagor 
waf,  in  consequence  of  the  clause  in  the 
deed,  a  tenant  at  sufferance,  instead  of 
being,  aa  he  otherwise  would  have  been,  a 
tetiant  at  wiU.  So  m  Richards  v.  Sely  (1 2), 
it  was  held,  that  a  covenant  made  to  enjoy 
a  copyhold  de  anno  in  annum,  was  a  lease, 
and  so  a  forfeiture  (13). — He  also  cited 
Jentmoi  v.  Cooly  (14),  Wilkinson  v.  CoUey 
(15),  and  SouUhy  v.  Nevin^  (IG). 

Bompas,  Setj.,  contra. — The  case  states, 
that  no  rent  was  paid  by  the  defendants 
Co  the   plaintiflT ;  there  was,  therefore,  no 
such  recognition  or  acknowledgment  of 
title  by  tliem,  as  would  bring  them  within 
the  provision  of  4  Geo.  2.  c.  28,  by  which 
it  is  required,  that  the   possession   shall 
be  wilfully  and  contumaciously  overheld. 
The  preceding  part  of  the  67th  section  of 
lAttUUm  is  admitted  to  be  in  favour  of  the 
plaintiff^  inasmuch  as  it  is  an  authority  to 
shew  that  an  action  of  waste  will  lie  against 
the  lessee  for  a  quarter  of  a  year,  and  the 
writ  shall  say ^^fuod  t^fhct  ad  tcrminum  an^ 
nornm ;    but  ilie  author  adds,    **  he  shall 
have  an  especial  declaration  upon  the  truth 
of  his    matter,   and    the  Court  shall  not 
abate  the  writ,  because  he  cannot  have  (iny 
other  writ  upon  the  matter ;"  and  to  the 
same  efiect  is  Coke  in  his  Commentary y  54, 
B(17)«    But  there  is  no  special  declaration 
here.     Lloyd  v.  Roshee  is,  as  far  as  it  goes, 
in  favour  of  the  defendants;  for  there  Lord 
EUenborongh  says,  **  I  do  not  remember 
any  instance  of  a  tenant,  for  a  less  time 
than  a  year,  being  within  this  act  of  parli- 
ament."   He  makes  no  distinction  between 
the  caae   of  a  tenant  by  the  week,  and  a 
tenant  for  any  other  portion  of  a  year. 

[TisDAL,  C.J. — No  doubt,  according  to 

the  authority  o£  Littleton,  a  diHTicuIty  does 

arise  from  this  mode  of  statement  in  the 

declaration.] 

But  even  putting  this  objection  out  of 

(11)  Cro.  Jac.  659. 

(If)  «  Mod.  8a 

(13)  8«cli  it  tba  marf  ioal  onta  of  the  cute ;  but 
It  th«  coDcJutioa  it  is  said,  '*Tbe  Court  inclined 
to  thiok  it  WM  a  good  lease,  and  bj  consequence  a 
forfeitore  of  tlie  copyhold ;  bot  they  gave  no  judg- 


(14)  1  Lev.  170. 
(13)  5  Barr.  f094. 

(16)  9  East.  310. 

(17)  Tbis  case  of  a  general  writ  and  a  tpecial 
count  w%n  fraqnentin  the  old  law — firo.  tit. '  General 
Briaf/  pi.  15. 


the  question,  it  must  be  admitted  that  the 
tenancy  is  improperly  laid  ;  it  was  never 
an  annual  tenancy,  nor  intended  to  be  so. 
The  original  agreement  between  the  parties 
may  be  compared  to  that  in  Kemp  v, 
Detrett  (18),  wliere  the  tenancy  was  held  to 
be  quarterly.  The  objection  to  the  autho- 
rity of  Ker  to  sign  the  notice  to  quit,  must 
be  also  attended  to.  The  taking  was  from 
Scovell,  the  secretary,  and  his  authority  to 
give  the  notice  could  not  be  denied;  but 
Ker  had  none  un<ler  the  Slst  section  of  the 
d  &  4  Will.  4.  c.  ^1,  and  his  notice  could 
not  be  made  good  by  any  subsequent  ra- 
tification by  the  person  properly  qualified 
' — Right  V.  Cutkell(\9),  The  construction 
attempted  to  be  put  upon  the  proviso  in 
the  deed  is,  that  Wynn  Ellis  could  not 
enter  upon  the  wharf  until  1840,  if  default 
was  not  made ;  but  even  if  such  be  the 
construction,  it  cannot  avail  the  plaintiff, 
for  such  default  was  made  on  the  5th  of 
June  next  after  the  execution  of  the  deed, 
when  the  13,000/.  were  not  paid.  The 
right  of  the  plaintiff  to  bring  this  action  of 
ejecrmont  cannot  be  sustained,  as  he  was 
hiln^^.i!  but  tenant  at  will,  in  some  respects 
a  tenant  at  suflerance  to  ihe  mortgagee ; 
and  his  situation  and  position,  witli  regard 
to  the  mortgagee,  has  betu  much  discussed 
in  Moss  v.  GaUhnort{;ZO },  Kuch  v.  IIaU{2\ ), 
Smartle  v.  Ji'iUiams  i'2Z),  Ihtrt  v.  UWight 
(x3).  Thunder  v.  Belcher  (i21),  Pope  v. 
inggs{25).  Com.  Dig.  *  Estate,*  H,  1,  'Te- 
nant at  Will/  Ex  parte  Temple  (26).  He 
also  referred  to  Morgcll  v.  Paul ^27 \  to 
shew  that  no  tenancy  can  be  implied  under 
a  party  who  has  not  the  legal  estate, — to 
Cobb  v.  Carpenter  (28),  as  an  authority 
that  the  plaintiff,  where  the  defindant  did 
not  come  in  under  him,  could  recover  in 
an  action  for  use  and  occupation  oidy  from 
the  time  he  had  the  hgal  estate  in  him, 
although   he    might   have    the    equitable 

(18)  3  Camph.  510. 

(19)  5Eh81,  491. 
(VO)  1  Dougl.  263. 
(¥1)  Ibid.  21. 

(^2)  1  Salk.  «45  ;  8.  r.  S  Lev.  S87  ;  Comb.  ei7. 

(23)  1  Terra  R<>p.  387. 

(«4)  3  East.  449. 

(«5)  9  B.  6c  C.  «46 ;  8.  c.  7  Law  J.  Rep.  K.B. 

(26)  1  GlyD&  Jam.  216. 

(27)  2  Man.  &  Ryl.  303  ;  8.  c.  6  Law  J.  Rep. 
K.B.  290. 

(28)  2  Ctmp b.  13. 
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estate  long  before, — anJ  to  Bacon  $  Ahridg, 
*  Leases,'  K,  to  shew  that  the  case  should 
be  decided  by  the  intention  of  the  parties, 
and  that  it  was  not  their  intention  to  pass 
a  present  lease  for  years,  as  most  assuredly 
it  was  not  the  intention  of  Wynn  Ellis  to 
pass  a  lease  of  the  mortgaged  premises  to 
the  plaintiff  until  1810. 

Pollock,  in  reply,  submitted,  that  the 
objection  to  the  form  of  the  declaration 
should  have  been  taken  at  Nisi  Prius,  when 
the  Judtre  could  have  amended  under  stat. 
3  &  4  Will.  4.  c.  42.  s.  23;  and  he  denied 
the  authority  of  the  dictum  of  Lord  Ellen- 
borough  in  2  Campb,<,  as  the  plaintiff  there 
had  obtained  a  verdict  on  the  count  for  use 
and  occupation,  and,  therefore,  had  little 
interest  in  further  discussing  the  question. 

Tin  DAL,  C.J. — [After  stating  the  nature 
of  the  action  and  the  pleadings,  his  Lord- 
ship said] — In  support  of  the  first  two 
counts,  the  plaintiff  refers  to  and  relies 
on  the  agreement  of  the  1 2th  of  June  1832, 
entered  into  between  the  defendants  and 
the  Lords  of  the  Treasury  ;  and  the  first 
question  is,  whether,  upon  reference  to  that 
agreement,  the  allegation  of  a  tenancy,  as 
stated  in  those  two  counts,  is  made  out,  I 
am  of  opinion,  that  it  is  not ;  neither  is  it,  as 
I  think,  sustained  by  the  bond  entered  into 
by  these  defendants  on  the  13th  of  June 
1832,  The  construction  wliich,  as  it  ap- 
pears to  me,  should  be  put  upon  those 
documents  is,  that  it  was  a  tenancy  for  a 
quarter,  and  a  quarter  only,  and  that  it  was 
not,  as  alleged,  a  tenancy  from  year  to 
year.  This  inference  can,  I  think,  be  more 
clearly  deduced  from  the  recital  of  the 
bond,  which  is,  "  that  tlie  defendants  be- 
came tenants  of  certain  premises,  at  the 
rent  of  375/.  the  quarter."  If  the  case  rested 
here,  there  might  still,  perhaps,  be  some 
doubt  and  uncertainty;  but  the  bond  goes 
on  to  recite,  that  the  defendants  paid  the 
said  sum  for  the  first  quarter,  and  that 
they  agreed  to  pay  the  said  sum  on  or  be- 
fore the  first  day  of  every  quarter  during 
which  they  should  hold  the  premises.  This, 
to  my  mind,  does  not  carry  the  interest  of 
the  parties  farther  than  for  one  quarter  of  a 
year,  for  which  the  rent  of  37 5^.  was  paid 
down.  By  the  terms,  the  parties  agree  to 
pay  the  rent  on  the  first  day  of  every  quar- 
ter, as  long  as  they  agree,  and  not  for  every 


quarter.  We  shall,  I  think,  come  with  more 
certainty  to  the  conclusion,  that  the  tenancy 
was  by  the  quarter  only,  when  we  look  to 
the  situation  of  the  parties.    The  Lords  of 
the  Treasury  purchased  and  acquired  the 
premises  in  question,  under  the  act  of  par- 
liament,  for  the  purpose  of  parting  with 
and  disposing  of  them  to  the  greatest  ad- 
vantage ;  and  to  me  it  appears,  that  this  ob- 
ject would  be  more  likely  to  be  attained 
by  the  creation  upon  their  part  of  a  quar- 
terly, rather  than  of  a  yearly,  tenancy.  But 
the  case  does  not  even  stop  here.  Admill'mg 
for  a  moment,  that  it  was  a  matter  of  doubt, 
that  it  w^as  in  ambiguo,  whether  the  con- 
struction  contended    for   by  the    plaintiff 
should  be  put  upon  the  agreement,  what 
have  the  Lords  of  the  Treasury  themselves 
done? — have  they  not  given  the  defendants 
notice,  on  the  12th  of  September  1833,  to 
quit  at  the  expiration  of  the  quarter  ?  What 
is  this,  I  ask,  but  an  assertion  on  their  parts 
that  the  tenancy  was  to  be  understood  as 
one  for  a  quarter  ?     Upon  these  counts, 
therefore,  the  plaintiff  is   not   entitled  to 
recover.   We  are  not,  therefore,  called  upon 
to  consider  those  other  objections,  \\'l\ich 
have  arisen  out  of  them ;  neither  are  we 
called  upon  to  determine  whether  the  sta- 
tute of  4  Geo.  2.  c.  28.  applies  to  a  tenancy 
by  the  quarter.      For  my  part,  I   neither 
affirm  nor  deny ;  I  come  to  no  conclusion, 
either  in  favour  of  or  adverse  to  the  pro- 
position.    The  utmost  that  can  be  inferred 
from  the  authority  referred  to  is,  that  if  the 
parties  had  pleaded  as  they  ought  to  have 
done,  the  statute  might  apply  to  a  tenancy 
by  the  quarter.     The  authority  upon  the 
subject  is  not  decisive ;  it  is    merely  of  a 
negative  nature. 

With  regard  to  the  count  for  use  and 
occupation,  I  perfectly  agree  in  the  propo- 
sition that,  if  the  defendants  had  not  paid 
rent  to  the  plaintiff,  if  there  was  no  recog- 
nition upon  their  part  of  the  legal  title 
being  in  him,  they  would  not  be  estopped 
from  asserting  in  an  action  in  a  court  o\ 
law,  that  the  legal  title  was  out  of  him; 
but  we  are  now  to  inquire  if  such  a  con- 
struction as  would  support  this  propositior 
should  be  put  upon  the  mortga^^e  deed  t< 
M'ynn  Ellis,  of  the  4th  and  5  th  of  Decembei 
1833.  From  a  statement  of  the  facts  upoi 
this  part  of  the  case,  it  appears,  that  afte 
the  property  was  conveyed  to  them,  thelega 
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estate  vested  in  Wynn  Ellis,  as  a  security 
for  13,000/.  with  interest;  that  the  plain- 
tiff had  the  legal  estate  in  him,  only  from 
the  time  at  which  the  conveyance  was  made 
to  him  to  that  period  of  the  same  year  when 
be  executed  the  power  of  appointment;  and 
that  no  act  of  recognition  of  his  legal  title 
had  taken  place  during  the  very  short  time 
which  intervened.  Now,  what  meaning  is 
to  be  extracted  from  these  facts  ?  Is  it  not 
that  the  legal  estate  and  inheritance  vested 
in  Wynn  Ellis,  from  the  day  the  mortgage 
deed  was  executed  ?  The  first  proviso  in 
the  deed  is,  that  the  undivided  moiety  of 
each  of  the  parties  should  remain  and  be 
to  the  use  of  Wynn  Ellis,  his  heirs  and 
assigns;  then  a  proviso  at  a  subsequent 
period  in  favour  of  the  mortgagor,  by  which 
it  is  contended  that  the  fee  simple  did  not 
vest  in  Ellis.  Now,  let  us  see  if  this  pro- 
viso did  not  operate  as  a  re-demise  from  the 
mortgagee  to  the  mortgagor,  if  the  interest 
of  the  sum  lent  was  paid  ;  and,  in  my  opi- 
nion, the  deed  has  this  particular  efiect. 
The  first  proviso  was,  that  the  parties 
should  have  the  power  of  redemption,  on 

Jayment  of  the  sum,  &c.,  on  the  5th  of 
une  then  next.  There  was  then  a  clause 
by  which  it  was  provided,  that  if  the  sum, 
&c.  was  not  paid,  Ellis,  his  heirs,  assigns, 
&c.  should  have  power  to  enter,  quietly 
to  have,  hold,  enjoy,  &c.  the  rents.  It  is 
contended,  that  this  was  to  be  done  by  Ellis 
on  the  5th  of  June  next  following  the  date 
of  the  mortgage  deed,  as  the  money  was 
not  then  paid ;  but  it  should  be  recollected, 
that  the  proviso  in  favour  of  the  mortgagee 
has  been  altered;  that  there  is  a  subse- 
quent clause  in  favour  of  the  mortgagor, 
which  prohibits  Ellis  from  disturbing  the 
possession  and  the  enjoyment  of  the  rents 
and  profits  until  1840,  if  the  interest  is 
regularly  paid.  The  clause,  in  the  most 
general  and  unequivocal  terms,  allows  the 
plaintiff  to  have,  hold,  occupy,  and  enjoy  the 
said  wharf,  and  receive  and  take  the  rents, 
issues,  profits,  &c.,  until  default  shall  be 
made.  This  clause  gives  the  mortgagor 
an  estate  for  seven  years,  defeasible,  no 
doubt,  by  a  certain  event — the  non-payment 
of  the  interest.  Now,  what  is  the  interest 
of  the  plaintiff  in  the  premises,  under  cir- 
cumstances like  these  ?  How  can  it  be 
said — how  can  it  be  maintained,  that  n6 
legal  interest,  or  scintilla  of  legal  interest, 


has  gone  back  from  the  mortgagee  to  the 
mortgagor,  and  this  at  the  very  time  when 
the  latter  is  let  into  possession  and  enjoy- 
ment of  the  premises,  and  is  allowed  to 
retain  them  until  1 840,  if  he  do  not  make 
default  in  the  payment  of  the  interest? 
The  construction  now  put  upon  this  deed 
is  not  a  peculiar  one  ;  it  comes  within  the 
principle  laid  down,  and  well  laid  down,  in 
Bac,  Ahr,  'Leases,  *K,  supposed  to  be  written 
by  Chief  Baron  Gilbert— viz.  "It  may  be 
laid  down  as  a  rule,  that  whatever  words 
are  sufficient  to  explain  the  intent  of  the 
parties  that  one  shall  devest  himself  of  the 
possession,  and  the  other  come  into  it,  for 
such  a  determinate  time,  such  words,  whe- 
ther they  run  in  the  form  of  a  licence,  or 
covenant,  or  agreement,  are  of  themselves 
sufficient,  and  will  in  construction  of  law 
amount  to  a  lease,  as  effectually  as  if  the 
most  proper  and  pertinent  words  had  been 
made  use  of."  In  fine,  I  am  of  opinion, 
that  such  an  estate  vested  in  the  plaintiff 
on  the  execution  of  the  mortgage  deed,  not 
yet  devested  out  of  him,  as,  by  the  terms  of 
the  condition  contained  in  such  deed,  en- 
titles him  to  the  judgment  of  the  Court 
upon  the  third  count  in  the  declaration, 
that  for  use  and  occupation;  but  our  judg- 
ment should  be  against  him  on  the  first  and 
second,  as  the  tenancy  has  not  been  made 
out  as  alleged. 

Park,  J. — I  am  unable  to  add  anything 
to  the  luminous  judgment  pronounced  by 
my  Lord,  and  I  will  merely  say,  that  I  agree 
perfectly  in  the  opinion  he  has  delivered. 

Gaselee,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Vauguan,  J. — Attention  must  be  paid 
to  the  state  of  the  facts  here,  for  the  pur- 
pose of  ascertaining  whether  an  action  for 
double  the  value  is,  or  is  not,  maintainable, 
llie  question  depends  upon  the  agreement, 
and  there  is  nothing  in  it  which  points  at 
a  yearly  taking;  but  the  intention  is,  that 
the  taking  should  be  by  the  quarter.  This, 
I  think,  may  be  also  inferred  from  con- 
sidering the  state  of  the  partfes.  We  are 
led  more  forcibly  to  the  conclusion  when 
we  recollect,  that  the  penalty  in  the  bond 
given  by  the  defendants,  and  their  surety 
Thompson,  to  the  Commissioners,  is  only 
700/.,  merely  the  rent  of  two  quarters. 
These  circumstances,  I  repeat,  lead  to  the 
inference,  that  the  taking  was  one  by  the 
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quarter.  As  to  whether  a  taking  from 
quarter  to  quarter  is  within  the  4  Geo.  2. 
c.  ^8,  and  renders  the  party  liable  to  the 
penalties  of  the  statute — this  is  a  grave  and 
important  question,  and  I  forbear  from 
giving  an  opinion  upon  it  now ;  but  when 
the  question  does  arise,  1  will  give  that 
opinion.  With  regard  to  the  count  for  use 
and  occupation,  it  is,  I  have  no  doubt, 
maintainable.  This,  I  think,  cannot  be 
doubted,  when  we  look  at  the  terms  of  the 
deed,  which  studiously  retain  his  legal 
rights  for  the  mortgagor  up  to  the  year 
1 840,  if  he  do  not  forfeit  them  by  making 
default  in  the  payment  of  interest.  The 
words  upon  this  subject  are  as  strong  as 
they  can  be ;  every  precaution  has  been 
taken  to  give,  until  such  period  the  controul 
of  the  property  to  the  mortgagor.  The 
effect  of  the  proviso  is,  that  he  should,  on 
payment  of  the  interest,  retain  the  posses- 
sion until  the  time  above  referred  to.  We 
need  not  decide  the  other  points,  as  the  de- 
fendants have  been  precluded  from  taking 
advantage  of  them.  In  fine,  those  incidents 
necessary  to  support  the  action  for  use 
and  occupation — namely,  the  occupation  by 
permission  of  the  landlord,  and  tlie  value — ^ 
have  been  proved  here.  But  it  is  said,  there 
is  not  here  an  express  permission.  This 
may  be  so :  but  a  permission  may  be 
implied  by  law,  and  such  was  the  case 
here.  The  defendants  are,  in  my  opinion, 
liable  on  the  count  for  use  and  occupation, 
and  our  judgment  should  be  against  them 
on  that  count;  but  it  should  be  for  them 
on  the  first  and  second  counts,  in  which 
the  plaintiff  sought  to  recover  the  double 
value  under  the  statute. 

Judgment  accordingly ^ for  the  plain- 
tiff on  the  third  count ;  for  the 
defendants  on  the  first  and  second. 


1837.     \ 
Jan.  23.  J 


VAUGIIAX,  ESQ.  V,  MENLOVE. 


Action —  Case — Negligence. 

An  action  on  the  case  lies  against  a  party 
who  makes  up  a  stack  of  hay  so  negligently, 
and  with  such  carelessness  as  to  the  state  of 
the  hay  at  ihe  time  it  is  put  up^  that  the 
stack  ignites,  and  does  injury  to  the  property 
of  another. 


In  such  case,  it  is  not  sufficient  for  the  de^ 
fendant  to  have  acted  honestly  and  bon^fide. 
He  is  bound  to  exercise  in  t he  manage mentff 
his  property,  that  degree  of  care,  caution^ 
and  skill  which  a  man  of  ordinary  pru- 
dence is  required  to  exhibit  in  similar  cir- 
cumstances. 

This  was  an  action  on  the  case,  tried 
before  Patteson,  J.,  at  the  last  Assizes  at 
Shrewsbury,  which  was  brought  under  the 
following  circumstances. 

The  defendant,  who  was  a  farmer,  had 
made  up  a  large  stack  of  hay  upon  his  own 
premises.  Whilst  the  work  was  in  pro- 
gress, he  was  told  that  the  hay  was  too 
j^reen,  and  advised  to  make  some  alteration, 
in  order  to  prevent  bad  consequences.  To 
these  suggessions  he  appeared  to  pay  little 
attention,  and  satisfied  himself  with  re- 
moving some  of  the  hay  from  the  upper 
part,  and  placing  it  in  a  lower  situation  in 
the  stack.  Upon  the  stack  being  completed^ 
and  symptoms  of  danger  appearing  from 
the  smoke,  he  was  again  warned  of  the 
danger  by  the  neighbouring  farmers,  and 
advised  to  remake  the  stack.  He,  however, 
retained  his  indifference  upon  tlie  matter, 
and  said  in  answer,  that  "  he  would  chance 
it."  Finally,  ignition  did  take  place,  and 
the  stack,  a  valuable  barn  of  the  defendant's 
contiguous  thereto,  and  several  cottages  of 
the  plaintifTs  contiguous  to  the  barn,  were 
consumed.  The  action  was  brought  for 
the  injury  thereby  sustained. 

The  learned  Judge  told  the  jury,  that  it 
was  not  sufficient  for  the  defendant  to  have 
acted  bond  fide,  and  in  that  manner  which 
appeared  .to  him  the  best  to  prevent  mis* 
chief,  but  that  he  was  bound  to  exercise 
in  the  management  of  his  property  that 
degree  of  care  and  caution  which  every 
prudent  man  was  bound  to  exercise.  He 
also  adverted  to  the  liability  imposed  on 
the  defendant,  if  he  was  guilty  of  gross 
negligence. 

A  verdict  having  passed  for  the  plaintiff^ 
with  51.  damages, 

Maule,  in  last  Michaelmas  term,  obtain- 
ed a  rule  for  arresting  the  judgment,  on 
the  ground  that  the  action  could  not  be 
maintained.  He  also  objected  to  the  sum- 
ming up  of  the  learned  Judge.  Upon  the 
first  point,  he  said,  that  the  action  was  one 
prima  impressionism  and  bore  neither  ana? 
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logy  nor  resemblance   to    those    actions 
which  were  brought  against  a  party  for  not 
keeping  the   mound  which   enclosed    his 
water  sufficiently  strong,  or  for  burning 
weeds  in  his  field,  and  thereby  doing  mis^ 
chief  to  the  property  of  his  neighbour.    In 
these  and  similar  cases,  the  defendant  was 
an  active  agent,  was  the  direct  cause,  the 
causa  causans  of  the  injury,  but  such  was 
not  the  case  here.    The  ignition  was  spon-* 
taneous ;  it  was  not  caused  by  the  defon- 
dant,  and,  therefore,  he  should  not  suffer. 
As  to  the  summing  np,  he  contended,  that 
the  responsibility  of  the  defendant  was 
pnt  to  the  jury  in  a  wrong  point  of  view. 
The  maxim,  sic  utere  iuo  ut  non   Icedas 
alienitm,  ivas  admitted ;  but  the  rule  was 
perfectly  satisfied  when  the  party  acted  as 
the  defendant  here  did,  bond  jide,  and  to 
the  best  of  his  skill  and  judgment.     He 
was  not  required  to  do  more.     He  was 
not  required,  as  laid  down  by  the  learned 
Judge,  to  exercise  such  care  and  skill  as  a 
prudent  rnan  would  be  bound  to  exhibit. 
This  rule  was  vague,  uncertain,  and  unde- 
fined.    Where  was  the  line  to  be  drawn  ? 
Who  was  to  decide  the  question  as  to  the 
degree  of  care  and  skill  to  be  exhibited  by 
a  prudent  man  ?    Such  care  and  skill  must 
evidently  depend  upon  and  be  in  propor- 
tion  to    the   habits,  the   disposition,   and 
education   of  the   individual.     The   case 
was  not  one  of  bailment  or  contract,  where 
the  party  assumed  a  certain  duty.     This 
might,  in  some  respect,  be  compared  to 
those  cases  where  an  action  was  brought 
against  the  owner  of  a  ferocious  animal, 
where  the  success  of  the  action  would  in  a 
great  measure  depend  upon   the  scienter. 
Nothing  like  the  scienter  could  be  imputed 
here.     It  was  evident  that  the  party  could 
have  no  knowledge  or  expectation  of  the 
fire,  for,  if  he  had,  he  would   have  taken 
steps  -  to  protect  his   own  valuable  barn. 
The  rule,  with  regard  to  due  caution,  as 
laid  down  by  Lord  Tenterden  in  Gill  v. 
CulHtt{\),  would  not  assist  the  plaintiff,  as 
it  was  much  qualified  indeed  in  Foster  v. 
Pearson {H),  and  Crook  v.  Jadis{S), 

Tal/ourd,  Serf,  and  fVhateley,  in  shew- 
ing  cause,  contended,  that  although   the 

(I)  3B.&  C.  466;s.c.3Uw  J.  Rep.  K.B.48. 
(9)  4UwJ.  Hep.  (U.S.)  Excb.  itO, 
(3)  3  B.  &  Ad.  909;  «.c.  3  Law  J.  Ren.  (n.s.) 
K.B.  87.  ivy 


circumstances  of  the  case  were  new,  th^ 
action  was  clearly  maintainable  upon  prin- 
ciple. They  also  submitted  that  the  sum- 
ming up  was  correct,  or  that  the  verdict 
might  be  supported  on  the  ground  that 
the  misconduct  of  the  defendant  amounted 
to  gross  negligence. 

R.  V,  Richards f  in  support  of  the  rule, 
repeated  the  arguments  used  by  Maule  on 
moving  for  the  rule,  and  cited  JVyatt  v. 
Harrison  (4),  as  an  authority  that  the  de- 
fendant could  not  be  made  responsible  for 
placing  the  rick  upon  his  own  land,  so  as 
to  endanger  the  plaintifTs  property.  He 
also  contended,  that  the  phrase,  ''gross 
negligence,*'  used  by  the  Judge,  and  asso- 
ciated with  his  observations  respecting  the 
degree  of  prudence  to  be  exercised  by  the 
defendant,  had  misled  the  jury,  and  had 
infused  into  their  minds  the  belief  that 
the  defendant  had  been  guilty  of  the  gross 
negligence  commented  on  in  the  summing 
up,  and  it  was  in  consequence  of  such 
erroneous  impression  they  had  found  for 
the  plaintiff. 

TiNDAt,  C.J. — Thoutrh  the  case  which 
is  now  submitted  to  the  Court  for  its  judg- 
ment is  one  prim^e  impressionis,  there  is, 
as  I  think,  no  doubt  as  to  the  principle  of 
law  by  which  it  should  be  decided.  'J'hi^ 
certainly  is  not  a  case  either  of  bailment 
or  of  contract,  therefore  the  principle  ap- 
plicable to  such  cases  does  not  apply  here. 
There  is,  however,  a  more  general  prin- 
ciple, which  applies  and  refers  to  all  cases 
of  this  and  of  a  similar  description,  namely, 
that  you  are  bound  to  use  and  enjoy  your 
own  property,  so  as  not  to  injure  the  pro- 
perty of  your  neighbour.  The  great  prin- 
ciple which  governs  all  cases  of  this  de- 
scription is,  that  in  the  enjoyment  of  your 
own  property  you  must  exercise  such  care 
and  caution  as  not  to  injure  that  of  others. 
It  is  said  here,  for  the  defendant,  that  he 
did  not  set  fire  to  the  stack.  This,  no 
doubt,  is  very  true  ;  but  it  is  equally  true 
that  he  was  intermediately  the  cause  of  the 
conflagration  as  certainly  as  if  he  had  him- 
self applied  the  candle  or  the  match.  It 
is  well  known,  that  if  hay  be  put  up  in  a 
certain  state,  as  was  the  case  here,  the 

(4)  3  B.  Sr  Ad.  871  ;  s.  c.  1  Ltw  J.  Rep.  (n.s.) 
K.B.  «37. 
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process  of  fermentation  will  take  place, 
and  if  not  checked  and  prevented,  it  will 
go  on  and  make  head  to  such  a  degree, 
that  ignition  will  of  necessity  be  the  con- 
sequence ;  and  upon  a  similar  principle  it 
has  been  decided  in  the  courts,  that  if  a 
person  burn  weeds  on  the  bound  of  his 
own  lands,  and  by  so  doing  burns  the  pro- 
perty of  his  neighbour,  he  is  liable  for  the 
mischief  of  which  his  act  is  the  occasion. 
Tubervil  v.  Stamp  {5)  is  decisive  on  the 
subject.  There,  in  an  action  against  the 
defendant  for  the  negligent  keeping  of  his 
fire  in  his  close,  so  that  it  burnt  the  corn 
in  another's  close,  and  verdict  for  the 
plaintiff,  it  was  said,  **  every  man  must  use 
his  own  so  as  not  to  hurt  another ;  but  if 
a  sudden  storm  had  arisen,  which  he  could 
not  stop,  it  was  matter  of  evidence,  and  he 
should  have  shewn  it."  Suppose  a  man, 
for  the  purpose  of  making  certain  experi- 
ments, and  in  the  exercise  of  his  legitimate 
trade  and  calling,  had  misled  together  cer- 
tain ingredients,  innocent  in  themselves, 
but  which,  from  the  combination,  would 
be  apt  to  ignite,  and  when  deposited  in  a 
certain  situation,  they  had  taken  fire  and 
injured  the  property  of  another,  would 
there  be  any  doubt  of  the  party  being 
liable  in  an  action  for  the  mischief  occa- 
sioned by  his  conduct?  Would  there  be 
any  doubt  of  the  injured  party  being  enti- 
tled to  his  remedy  by  action  ?  Thus,  there- 
fore, though  the  present  is  a  case  prima 
impressionis,  it  is  to  be  governed  by  those 
principles  which  apply  to  and  govern  other 
actions  on  the  case.  It  is  then  said,  that 
the  learned  Judge  mistook  the  extent  of 
the  defendant's  liability,  and  that  he  told 
the  jury  that  the  defendant  should  exercise 
and  exhibit  that  degree  of  care  and  cau- 
tion which  a  man  of  ordinary  prudence  was 
bound  to  exhibit;  that  it  was  not  sufficient 
for  him  to  have  acted  honestly  and  6011^ 
fide;  and  that  he  also  said,  that  if  there 
should  be  gross  negligence  on  his  part,  the 
jury  should  find  against  him  ;  and  it  is 
then  said,  that  these  words,  **  gross  negli- 
gence," were  so  mixed  up  with  that  part 
of  the  summing  up  which  referred  to  the 
degree  of  care  and  caution  which  he  was 
bound  to  exhibit,  that  the  jury  were  misled, 
and  were  induced  to  believe  that  the  inci- 

(5)  1  Salk.  IS;  s.  e.  1  U.  Raym.  964. 


dent  last  mentioned,  "  gross  negligence," 
was  that  which  was  to  constitute  the  de- 
ciding line ;  and  it  is  also  said,  that  the 
defendant  was  not  bound  to  adopt  that 
degree  of  care  and  caution  which  a  man 
of  ordinary  prudence  was  bound  to  adopt, 
but  that  it  was  sufficient  for  him  to  act 
honestly  and  bond  JuU^  and  to  the  best  of 
his  skill  and  judgment.     The  first  objec- 
tion to  the  summing  up  of  the  learned 
Judge  is,  that  the  requiring  of  the  defen- 
dant to  act  with  that  degree  of  care  and 
caution  with  which  a  man  of  ordinary  pru- 
dence should  act,  is,  if  considered  as  a 
rule,  too  uncertain  and  too  vague  to  govern 
the  rights  of  interested  parties  ;  that  it  is 
impossible  to  define,  or   understand  with 
any  certainty  or  precision^  what  that  degree 
of  care  and  caution  is,  which  must  of  ne- 
cessity depend  upon  the  feelings  and  dis- 
position of  another,  upon  his  application, 
his  education,  and  the  mode  in  which  he 
was   brought   up;    that   it   could  not  be 
adopted  as  a  general  rule  of  law ;  that,  in 
fine,  there  was  nothing  intelligible  or  cer- 
tain about  it.     Notwithstanding,  however, 
these  objections,  the  rule,  that  a  person 
should  exhibit  that  degree  of  care  and  cau- 
tion which  a  prudent  man  should  possess, 
is  the  rule  which  holds  place  in  all  cases 
of  bailment  and  contract ;  and  in  the  great 
case  of  Coggs  v.  Bernard  (6),  Lord  Holt 
refers  to  that  care  and  caution  which  a 
prudent  paterfamilias  is  bound  to  exhibit; 
and  though  there  are  different  bailments 
with  different  degrees  of  liability,  yet  the 
same  principle  of  care  and  caution,  in  some 
degree  or  other,  appears  to  pervade  them 
all ;  as  to  the  objection,  that  the  degree  of 
care  and  caution  required  is,  as   a  rule, 
unintelligible,  no  doubt  it  is  so,  and  must 
remain  so  until  all  the  circumstances  are 
investigated   and   submitted    to  the  jury, 
who,  not  the  Judge,  are  to  decide,  and  are 
to  say,  on  their  oaths,  whether   the  care 
and  caution  exercised  by  the    party   are 
such  as  would  be  exercised  on  a  similar 
occasion  by  a  prudent  man.     Now,  in  my 
opinion,  that  which  is  contended  for  by  the 
defendant,  namely,  the  making  of  the  rule 
co-extensive  with  the  judgment  and  opi- 
nion of  the  party  himself  is  that  which  is 
really  uncertain  and  vague,  and  vrhich  is* 

(6)  t  Lord  Rtym.  909. 
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bet,  ai  if  the  matter  were  to  be  decided 
the  length  of  his  foot,  or  by  hie  height 
ftature;  thereibre,  the  rule  being  as 
ve  stated,  the  defendant  has  not,  1  think, 
leaned  himself  ia  the  enjoyment  of  his 
perty  with  the  ordinary  care  and  pru- 
ee  required  at  his  hands ;  and  I  am 
>  of  opinion,  that  if  we  were  confined 
he  question  of  gross  ne^igence,  the 
ty  has  exhibited  it  upon  the  present 
ision.  The  mie  should  be  discharged. 
ARX.  J.— I  concur. — Though  the  facts 
lis  case  are  new  in  specie,  they  are  not 
in  the  principle  which  affects  them, 
by  wiiich  they  are  to  be  governed, 
case  is  to  be  decided  by  that  rule  to 
h  my  Lord  has  referred,  namely,  that 
10  is  to  enjoy  his  own  property  so  as 
to  injure  that  of  his  neighbour.  Tu" 
i  V.  Stamp  resembles  the  present 
in  principle.  There,Holt,€.J.,Rokes- 
l,  and  Byro,  J.,  decided  in  favour  of 
ilatntiff,  against  tiie  opinion  of  Turton, 
bo  went  upon  the  difierence  between 
D  a  house,  which  is  in  a  man's  custody 
[K>wer,  and  6re  in  a  field,  which  is  not 
srly  so ;  and  it  would  discourage  bus- 
ry,  it  being  usual  for  farmers  to  bum 
>Ie,  &€•  This  ease  appears  to  me  to 
f  roost  closely  to  the  present.  With 
d  to  the  Slimming  up  by  the  learned 
e,  it  was  perfectly  correct.  The  rea- 
hat  the  damages  were  so  small  waa 
ips  this :  the  jury  felt  that  the  defen* 
was  an  obstinate  man,  who  bad  in- 
bimself  severely  by  his  negKgenoe. 
lad  been  warned  of  the  event  five 
I  before  it  had  occurred,  and  it  was 
«tble  for  the  jury  to  come  lo  any  otiier 
laion,  than  that  he  had  been  guilty  of 
negligence.  The  only  alteration 
,  stricliy  speaking,  perhaps,  the  ver- 
roold  require  is«  tW  the  damages 
I  be  mereased. 
iXLss,  J.  agreed. 

BOHAir,  J. — Every  case  must  be  dis- 
ihed  by  its  own  peculiar  eircnm- 
«,  and  though  these  are  upon  the 
It  oceaeion  new,  yet,  in  my  judgment, 
rinciple  which  is  to  be  applied  to 
m  not  new.  The  action  here  is  main- 
le  on  the  principle  upon  which  an 
mcy  be  anpported  against  the  parly 
mrmd  ^^  weeds,  and  who  thereby 
1  the  pfpperty  of  another.  U|Mmi 
m  ScaiBS*  VL— CP. 


moving  for  the  rule,  Mr.  Mania  said,  thai 
the  d^endant  had  not  asRumed  or  token 
upon  IiiroHelfthf  performan*  c  of  any  dutvi 
With  this  proposiiioii  I  do  not  a^rce.  I 
think  the  duty  is  imposed  on  t* very  m:jn 
of  so  using  his  property  as  not  to  injure 
that  of  another.  With  regard  to  the  sum- 
ming up,  the  only  objection  that  I  make  to 
it  is,  that  it  was  too  favourable  for  the 
defendant.  It  has  been  said,  that  it  was 
sufficient  if  the  defendant  acted  bond  fide 
and  honestly  :  so  far  however  was  this  from 
being  the  case,  that,  when  apprised  of  the 
danger,  he  said,  ''he  would  chance  it.** 
What  is  the  ordinary  rule  in  insurance 
cases,  when  the  captain  sells  the  ship 
abroad  ?  The  question  for  the  jury  there 
Is,  whether  the  captain,  not  himself  insured, 
acted  as  a  prudent  man  ought.  I  think 
the  defendant'  here  was  guilty  of  gross 
negligence.  He  was  warned  of  the  state 
of  things  for  five  weeks,  and  yet  he  did 
nothing  tiU  the  fire  actually  took  place, 
except  merely  cutting  some  parts  of  the 
hay.  In  short,  the  testimony  of  every 
witness  loads  him  with  the  responsibility 
of  having  done  everything  the  reverse  of 
what  a  prudent  and  careful  man  ought  to 
do.     The  rule  should  be  discharged. 

Rule  discharged. 


ARICHAKDS    AND    WIPB,    EXECU* 
1837.       1        TRIX    OF    PEOGT    MANLBT,  V. 

Jan.  25,  ^     brownb,  executor  of  miss 

C      WITHERS  WADE* 

Executor — Devastavit — Promissory  Note, 

The  maker  of  a  promissory  note  for  100/., 
dated  in  1815,  continued  to  pay  interest 
tkereon  untU  his  death  in  1825.  He  be- 
queathed certain  Jumiture  to  W^  his  sister 
and  executrix^  for  her  life,  with  remainder 
to  C  W.  also  paid  interest  on  the  note,  and 
m  1831  the  attorney  of  tlte  plaintiffs  (the 
holders  of  the  note)  wrote  to  the  defendant, 
the  attorney  for  fV,  stating,  that  payment 
woe  claimed  of  W,  not  as  executrix,  but 
individualiy,  and  a  receipt  for  interest  sub- 
sequently  paid  was  afterwards  given,  where* 
m  JV,  was  not  described  as  executrix.  The 
defendant,  ae  the  executor  of  W,  shortly 
after  her  death  pemutted  C,  the  legatee  in 
remaJMhr^  to  take  possesion  of  tkefumi" 
ture,  which  was  worth  iooL  i-^tteli^  that . 
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this  was  a  devastavit,  and  that  he  was  liable 
to  pay  the  amount  of  the  promissory  note  de 
bonis  propriis. 

The  plaintiBs  declared  on  a  promissory 
note,  bearing  date  the  12th  of  April  1816, 
by  which  Barry  W.  Wade,  deceased,  pro- 
mised to  pay  Peggy  Manley,  deceased, 
100/.,  with  lawful  interest  for  the  same ; 
also  on  an  account  stated  between  P. 
Manley,  deceased,  and  Withers  Wade,  as 
executrix  of  Barry  Wade. 

Fleas — First,  that,  at  the  time  of  the 
commencement  of  this  suit,  and  ever  since, 
defendant  had  no  goods  or  chattels  of  Barry 
Wade,  deceased,  at  the  time  of  his  death, 
in  the  hands  of  defendant,  as  executor  as 
aforesaid,  or  otherwise,  to  be  administered ; 
and  also  at  the  time  of  the  commencement 
of  this  suit,  and  ever  since,  he  had  had  no 

§oods  or  chattels  of  the  said  Withers  Wade, 
eceased,  at  the  time  of  her  death,  in  the 
hands  of  the  defendant,  as  executor  as  afore- 
said to  be  administered.  Second,  nulla 
bona  of  Barry  Wade.  Third,  payment  of 
several  specialty  debts  due  from  Withers 
Wade,  and  allegation  of  others  outstanding. 
Fourth,  Plene  administravit  of  all  the  effects 
of  Withers  Wade. 

Replication  to  first  and  fourth  pleas — 
That,  at  the  commencement  of  this  suit, 
defendant  had  in  his  hands  effects  of  Barry 
Wade,  deceased,  at  the  time  of  his  death 
to  be  administered. 

At  the  trial,  at  Taunton,  before  BoUand, 
B.,  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  this  Court  upon  a 

CASE, 
stating,  in  substance,  the  following  facts: 
— The  plaintiflTs  wife  is  executrix  of  Peggy 
Manley,  deceased.  The  plaintiffs  sued  on  a 
promissory  note  for  100/.,  given  by  Barry 
Wade  to  Peggy  Manley  in  1816,  the  in- 
terest on  which  had  been  regularly  paid  by 
Barry  Wade  during  his  life,  and  by  Witliers 
Wade  after  his  death,  up  to  1831.  Barry 
Wade  died  in  1825,  bequeathing  to  Miss 
Withers  Wade,  his  executrix,  his  household 
furniture  for  her  life,  and  afler  her  death 
he  bequeathed  it  to  Miss  Sarah  Chappie. 
Withers  Wade  died  in  1832.  leaving  de- 
fendant her  executor.  In  July  1831,  J. 
Waldron,  the  plaintiffs*  then  aUomey,  wrote 
to  the  defendant  and  his  brother  on  the  sub- 
ject of  this  promissory  note,  at  follows :— . 


"  July  16,  1831. 

"  Gentlemen — Richards  &  Wade. — As 
I  am  apprehensive  we  have  in  some  mea- 
sure misunderstood  my  clients*  demand,  I 
write  you  by  return  of  post.  My  clients 
do  not  claim  from  Miss  Wade  payment  of 
this  money  as  executrix  or  administratrix 
of  Barry  Wade,  Esq.,  but  they  claim  from 
Miss  Wade  individually,  Miss  Wade  having 
become  liable  to  this  debt  from  payment  of 
interest  from  time  to  time. 

"  Yours,  J.  Waldron." 

Waldron  was  not  called  as  a  witness,  and 
there  was  no  evidence  of  his  authority  to 
write  the  letter,  except  that  he  had  at  dial 
time  acted  as  the  plaintiffs*  attorney.  The 
letter  was  not  stamped,  nor  was  there  any 
evidence  of  payment  made  in  consequence 
thereof.  The  plaintiffs  had  previously,  in 
May  1831,  given  the  defendant  and  his 
partner,  who  were  the  attomies  of  Miss 
Wade,  the  following  receipt  for  the  interest 
on  the  sum  claimed  in  the  action : — '*  Re- 
ceived from  Messrs.  R.  &  M.  Browne,  by 
payment  of  Mr.  J.  Waldron,  the  sum  of 
6/.,  being  one  year's  interest  of  100/.  due 
to  us  from  Miss  Withers  Wade,  on  the  12th 
of  April  last  ;'*  signed  by  plaintiffs. 

Upon  the  death  of  Barry  Wade,  Miss 
Withers.  Wade  took  possession  of  the  fur- 
niture, &c.  bequeathed  to  her  for  life,  and, 
upon  her  death,  Miss  Sarah  Chappie,  with 
the  consent  of  the  defendant,  took  posses- 
sion of  the  same  furniture,  and  which  had 
been  bequeatlied  to  her  by  the  will  of 
Barry  Wade.  The  plaintiffs  proved,  thmt 
the  furniture  was  now  in  the  hands  of  Miss 
Sarah  Chappie,  and  that  it  was  worth  200/. 
The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  foregoing  circum- 
stances, the  defendant  was  liable  to  pay 
the  promissory  note  on  which  the  plaintiflb 
sued.  The  defendant  contended,  that,^  after 
the  letter  written  in  1831  by  W.  Waldron 
(the  plaintiffs*  then  attorney)  and  the  re« 
ceipt  given  by  them  in  the  same  year,  the 
plaintiffs  were  precluded  from  calling  on 
him  to  account  for  the  furniture  taken  by 
Miss  Sarah  Chappie,  as  legatee  of  Barry 
Wade. 

Beere,  for  the  plaintiffs. — The  maker  of 
the 'note  which  forms  the  subject  of  discas- 
sion,  lefl,  as  appears  by  the  case,  assets 
sufficient  to  discharge  Uie  debt;  and  the 
q]uestion .  is,  whether  the  plaintiffii  hare 
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\t  anything  which  may  have  the  effect 
reliering  the  defendant  from  the  pay- 
nt  That  on  which  the  defendant  chiefly 
ics,  is  the  letter  written  by  Waldron,  the 
nattornev  of  the  plaintiffs,  from  which  it 
lontetided,  that  the  personal  character  of 
Bs  Wade,  the  executrix  of  her  brother 
Ty  Wade,  was  substituted  for  her  repre- 
tative  one.     But  suppose  an  action  had 

0  brought  against  Miss  Wade  in  her 
time  for  the  amount  of  the  note,  she 
M  not  have  availed  herself  of  this  letter ; 
nd  the  defendant,  her  executor,  cannot 
)laced  In  a  better  situation.  There  was 
ling  to  shew  that  Miss  Wade  adopted 
ssented  to  the  arrangement.  There  was 
indertahing  in  writing  by  her  to  answer 
or  satisfy  the  debt  or  default  of  another, 
equired  by  the  Statute  of  Frauds  ;  there 
nothing  to  make  her  legally  responsible 
ler  individual  capacity ;  there  was  no 
»f  of  the  payment  of  interest  by  Wal- 

1  antecedent  to  the  date  of  the  letter, 
her  was  the  letter  stamped,  as  it  should 
:o  make  it  the  evidence  of  a  contract 
reen  the  parties.  The  account  stated  be- 
;n  Peggy  Manley  and  Miss  Withers,  as 
tutrix,  as  set  forth  upon  the  record,  was 
admitted — it  was  not  traversed  or  de- 
.  Then,  with  regard  to  the  plea  ofplene 
mistravit,  there  is  no  principle  of  law 
i  clearly  established  than  that,  if  the  ad- 
strator  or  executor  gives  legacies  with- 
lischarging  debts,  or  pays  the  debts  of 
iferior  before  those  of  a  superior  nature, 

notice  of  the  latter,  the  plea  cannot 
npported  (1).  The  precipitation  with 
h  the  defendant  gave  the  furniture  to 
t  Chappie,  the  legatee,  is  also  a  well- 
ded  objection  to  the  conduct  of  the 
idant ;  not  more  than  five  or  six  weeks 
«d  from  the  death  of  Miss  Wade  when 
"ansfer  was  made ;  and  in  Davh  v.  Black-* 
I)  it  was  held,  that  when  the  assets  were 
Med  of,  and  all  that  was  left  was  handed 
to  the  residuary  legatee  in  six  months 

the  proof  of  the  will,  the  time  was  too 

Upon  this  subjoct,  Tide  Hickej  v.  Hayter,  6 
lUp.  584,  Steele  V.  Rooke,  1  B08.&  Pul.SOT. 
tbe  redtKOig  of  judgment  debts  not  docketed 
level  of  those  merelv  persooal,  vide  4  &  5  W. 
c  f  0.  Upon  the  fisoility  of  executors  ss  to 
tent  debts  before  the  ensctment,  vide  Little- 
HibbiDS,  Cro.  Eliz.  793. 

9  Bing.  5 ;  s.c.  1  Lew  J.  Rep.  (N.i.)  C.P.  140. 


short,  and  in  such  case  the  executor  could 
not  plead  such  pa3nnnent  in  discharge  oT  his 
testator's  liahility  on  a  covenant.  The 
Governor  of  Chelsea  Waterworks  v.  Cow^ 
per(A\  where  it  was  ruled,  that  on  plene  ad- 
ministravit,  the  defendantmight  shew  he  had 
paid  over  the  residue  to  the  residuary  lega- 
tee, after  discharging  debts  and  legacies, 
the  year  after  the  testator's  death,  is  ad- 
mitted ;  but  there,  the  creditor  did  not 
make  his  claim  until  thirty  years  after  the 
executor  had  paid  over  the  assets,  and  he 
was  justly  precluded  by  his  laches  from 
recovering. 

Erlei  contr^. — It  is  objected  to  the  plain- 
tiffs' right  to  recover,  that  they  have  been 
guilty  of  laches,  and  have  by  their  conduct 
misled  the  defendant,  and  induced  him  to 
permit  the  transfer  of  the  furniture  to  the 
legatee  l>efore  the  discharge  of  the  debt, 
and  to  administer  the  assets  in  a  mode  not 
sanctioned  by  law.  It  is  also  objected,  that 
no  assets  of  Miss  Wade  came  into  the  hands 
of  the  defendant ;  she  left  none,  or,  if  she 
left  any,  there  were  bond  debts  far  beyond 
them  in  value  and  amount — in  fact,  she  died 
insolvent.  Under  such  circumstances,  the 
plaintiffs  have  no  right  to  require  of  tlie 
defendant  the  payment  of  the  note  in  ques-* 
tion  de  bonis  propriis.  The  plaintiffs  are 
evidently  guilty  of  laches  in  seeking  to  re* 
cover  the  amount  of  a  note  nearly  twenty 
years  after  its  date,  the  maker  of  which 
died  in  1 825,  and  thus  far  they  are  within 
the  principle  of  The  Chelsea  Waterworks 
V.  Cowper,  It  is  also  evident  that  they 
misled  the  defendant,  and  induced  him  to 
act  as  he  has,  by  the  letter  of  their  attorney 
in  July  1 831 ,  in  which  they  repudiated  alto- 
gether the  representative  character  of  Miss 
Wade,  and  looked  to  her  in  her  persona}^ 
capacity  alone.  Their  receipt  for  the  in- 
terest in  the  same  year  in  which  they  treat* 
ed  the  debt  as  due  from  Miss  Wade  per- 
sonally had  also  the  same  tendency  and  effect. 
In  this  respect,  the  case  may  in  principle  be 
compared  to  that  of  Sktfring  v.  Greenwood 
and  Cox  (4)>  where  the  paymasters  of  a 
military  corps  gave  credit  in  account  to  an 
officer  in  the  corps,  from  the  Ist  of  January 
1 8 1  f  to  the  5th  of  November  1 820,  for  cer- 
tain increased  pay  erroneously  supposed  to 

(3)  1  Esp.  t75. 

(4)  4  B.  &  C.  tai ;  8.  c  6  D.  &  R.  40U 
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be  granted  by  a  general  drder  fo  an  office 
of  his  srtuation.  The  paymasters  Continued 
to  receive  the  officer's  pay  after  they  had 
given  him  this  information.  And,  in  an 
action  by  the  personal  representative  of  the 
officer  against  them,  it  was  held,  that  they 
could  not  retmn  any  such  sums  of  money 
on  account  of  the  sums  which  they  had 
credited  him  for,  by  way  of  increased  pay, 
and  which  they  had  allowed  him  to  con* 
aider  his  own  for  so  long  a  period  of  time. 
There,  Abbott,  C.  J.  said — **  It  is  of  great 
importance  to  any  man,  and  certainly  not 
less  to  military  men  than  others,  that  they 
should  not  be  led  to  suppose  that  their  an- 
nual income  is  greater  than  it  really  is* 
Every  prudent  man  accommodates  his  mode 
of  living  to  what  he  supposes  to  be  his  in* 
come;  it  therefore  works  great  prejudice 
to  any  man  if,  afler  having  credit  gfven  him 
in  account  for  certain  sums,  and  having 
been  allowed  to  draw  on  his  agent  on  the 
faidi  that  these  sums  belonged  to  him,  he 
may  b^  called  upon  to  pay  them  back." 
Steimnan  v.  Magnus  (5)  also  shews,  that, 
when  li  person  enters  into  an  arrangement 
by  which  a  third  party  is  induced  to  adopt 
a  certain  line  of  conduct,  the  person  enter* 
ing  into  such  agreement  must  take  the  con- 
sequences, and  not  retrace  his  steps.  Be* 
sides,  it  does  not  appear  that  the  defendant 
had  notice  of  this  debt;  and  if  he  had  not, 
there  is  nothing  irregular  in  his  conduct 
^-Brookes  v.  Jennings  (6),  Hatmmn  v. 
Harman  (7).  The  defendant  could  not  be 
guilty  of  the  imputed  devastavit,  inasmuch 
as  no  assets  came  into  his  hands  from  Mist 
Wade ;  and  it  was  for  such  as  came  to  him^ 
and  for  such  alone,  that  he  should  be  re* 
sponsible.  If  any  one  was  guilty  of  such 
miduct,  it  was  she,  not  the  defendant.  No 
assets,  properly  speaking,  passbd  on  the 
death  of  Miss  Wade.  What  did  pass  to 
Miss  Chappie  was  the  furniture  alone,  and 
of  this  she  might  be  said  to  be  in  possession 
before,  as,  in  the  case  of  a  specific  legacy, 
the  possession  of  the  party  having  the  pre- 
sent use  is  the  possession  of  him  fn  re- 
■Minder. 

[TiKDAL,  C.  J.-— It  is  the  inchoate  pos- 
session, always  subject  to  be  devested.] 

Btere,  in  reply,  distinguished  the  case  of 

(5)  11  EMt.S90. 

(6)  1  Mbd.  175. 

(7)  9  Mod.  Mb. 


Sharing  V.  Greemmood  and  CoZfUb  the  d^ 
cision  there  rested  mainly  npon  tbe  iaet, 
that,  though  the  defendants  were  informed 
in  1816  that  the  payments  would  not  be 
made,  they  did  not  communicate  the  intel- 
ligence to  the  officer  until  1821,  and  in  the 
meantime  gave  him  credit  jfer  the  aU0W«- 
anoes. 

TiNDAik,  C.  J. — ^The  defendant,  upon  tbii 
occasion,  advances  two  ol^ections  to  th< 
right  of  the  plaintiffs  to  f  eoover  against  hioi* 
First,  he  asserts  that  the  pliuntiffs  ttualed 
him  by  waiting  a  letter  of  a  particulat  d^ 
fecription  in  the  year  1881,  and  by  sodoingi 
and  by  their  ladies  in  proceeding,  they  itk^ 
duced  him  to  adopt  a  mode  of  administra- 
tion different  from  that  pointed  out  and 
required  bv  the  law,  and  which  he  would 
not  otherwise  have  adopted.  The  second 
objection  is,  that  it  was  Miss  Wade  who  had 
been  guilty  of  the  devastavit ;  that  she  left 
no  assets  of  the  testator,  and,  consequently, 
the  defendant,  as  her  executor,  could  not 
be  liable  for  the  administration  of  thaf 
which  she  had  not.  Now,  as  to  the  firtt 
objection,  I  am  most  ready  to  admit,  thai 
if  the  plaintiffs,  by  letter  or  by  any  other 
intercourse  that  may  have  taken  place  be- 
tween theiti,  have  misled  the  defendant  and 
induced  him  to  adopt  a  mode  of  adminia- 
tl>ation  iiot  sanctioned  by  the  law,  and 
which  he  would  not  have  adopted  but  for 
iuch  interposition,  in  such  case  the  plaintiffil 
should  not  avail  themselves  of  the  false  step 
which  has  been  taken  at  their  own  solicita- 
tion. But  when  I  look  into  the  circum- 
stances of  the  case,  I  cannot  bring  myaelf 
to  think  that  the  defendant  has  brought 
himself  within  the  principle  for  vHiich  ht 
contends.  Miss  Wade,  it  appears,  survired 
her  brother,  who  died  in  18£5.  Her  death 
took  place  in  1882.  She,  the  executriK  of 
her  brother,  paid  interest  on  the  note,  and 
iuch  payment  can  only  be  referred  to  th^ 
liability  which  she  contracted  in  her  capacity 
of  executrix,  not  in  her  personal  capacity*  I| 
then  appears,  that,  on  the  16th  of  July  1831, 
in  the  lifetime  of  Miss  Wade,  some  com- 
munication by  letter  took  place  between  tha 
defendant,  who  was  her  attorney,  and  a  Mr. 
Waldroh,  the  then  attorney  of  the  ^laintifia. 
The  letter  which  occasioned  the  cdrre^pon^ 
dence,  and  to  which  the  one  that  haa  wa^ 
xaad  was  an  answer,  haa  not  been  produced. 
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d  therefore  w«  have  only  to  attain^  in  dm 
tt  way  we  can,  a  knowledge  of  the  con« 
let  of  the  parties.  The  date  of  the  letter 
the  16th  of  July  1831,  and  it  begins  thus 
"  Richards  &  Wade."  Now,  from  this, 
i  we  not  to  infer,  according  to  the  well- 
own  practice  of  attornies,  that  some  de« 
iod,  that  some  application  had  been  made 
respect  of  this  very  transaction  ?  The 
\y  fair  and  reasonable  inference  we  can, 
hink,  driiw  is,  that  the  letter  should  be 
brred  to  this  tery  subject ;  it  does  not 
«ar  that  there  was  any  other  matter  in 
pute  between  the  parties.  The  words  of 
letter  are — "  As  I  am  apprehensive  we 
e  b  some  measure  misunderstood  the 
lire  of  my  clients'  demand,  I  write  to 
I  by  return  of  post.  My  clients  do  not 
m  from  Miss  Wade  payment  of  this 
ley  as  executrix  or  administratrix  of 
ry  Wade,  but  they  claim  from  Miss 
de  Individually,  Miss  Wade  having  be^ 
le  liable  to  this  debt  from  payment 
iterest  fVom  time  to  time."  Here,  it 
t  be  observed  that  no  reason  is  given 
the  alteration  of  the  character  of  Miss 
le  from  the  representative  to  the  per- 
il, an  alteration  which  is  perfectly  un- 
ble  In  law.  There  is  no  consideration 
ressed  for  the* change — there  is  no  pro- 
i  in  writing  to  shew  that  she  submitted 
he  change.  It  is,  therefore,  a  mere 
tiitous  statement  on  the  part  of  Wal- 
I,  that  the  plaintifll^  looked  to  Miss 
le  in  ber  individual,  not  her  representa- 
capacity  ;  therefore,  the  letter  would 
nimportant  if  the  case  stopped  here, 
suppose  the  parties  had  changed  dieir 
[  upon  the  next  day,  as  they  might  have 
,  there  being  nothing  to  prevent  them, 
they  had  brought  an  action  against 
Wade  in  her  representative  character, 
lettet  could  not  have  been  set  up  as  an 
er  to  the  action, — ^she  would  still  have 
liable  in  her  original  representative 
tcter,  wbieli  there  was  nothing  to  shew 
»een  waived.  If  this  letter  Were  attend* 
,  might  not  the  consequence  be  this-^ 
i  action  had  been  brought  against  her 
r  individual  capacity,  sne  would  have 
nded  that  she  was  liable  only  in  her 
sentatire  character,  and  if  kued  Us  the 
ktrix  0f  her  brother,  that  she  was  not 
t  to  be  proceeded  against  in  that  cha- 
f,  ai  ihfB  p\k\niSif(k*  attorney  had  for- 
f  told  Ifter  that  she  was  to  be  looked  to 


in  her  personal  character?  Thus,  she  would 
be  able  to  give  a  double  answer,  and  in 
neither  case  could  any  action  be  sustained. 
The  letter,  therefore,  cannot  have  the  weight 
attempted  to  be  attached  to  it,  and  cannot 
be  allowed  to  present  this  double  aspect. 

I  think  also,  that  the  case  is  clear  ^om  tha 
imputed  laches,  as,  here,  the  defendant  knew 
at  the  moment  of  Miss  Wade's  death  that  sba 
was  liable  as  the  representative  of  her  bro- 
ther, and,  therefore,  no  question  of  laches 
arises  from  the  want  of  notice.  There  ist 
therefore,  in  my  opinion,  no  ground  for  the 
objection,  that  the  plaintiffs  misled  the  par** 
ties  into  an  improper  administration  of  assets, 
either  directly  by  their  letter,  or  impliedly 
by  their  laches.  Miss  Wade  had,  it  appears, 
furniture  in  her  hands  to  the  value  of  2001, 
These  assets  were  not  administered  duly 
and  rightly ;  and  consequently,  the  defen- 
dant has  not  made  out  his  plea  o£pkn9  ad' 
ministravit.  Now,  witn  regard  to  the  second 
objection,  that  Miss  Wade  was  guilty  of  a 
devastavit,  and  died  insolvent — tM  answer 
is,  that  it  does  not  appear  that  she  eonn 
mitted  a  devastavit  at  alL  It  is  admitted^ 
that  when  a  specific  legacy  is  left  to  A  fot 
li&,  with  remainder  to  B,  and  in  such  casa 
the  executor  assenU  to  the  legacy,  it  he^ 
comes  vested  in  A  and  B,  and  caimbt  be 
revoked.  But  the  case  is  different  when, 
as  bere,  the  devise  is  to  the  executrix*  She 
in  such  case  may  revoke  the  assent  if  she 
think  proper.  Why,  then,  are  we  to  be 
told,  under  circumstances  like  these,  that 
Miss  Wade  took  as  legatee,  which  would 
be  a  wrongful  tide,  and  not  as  execntrix^ 
which  wotdd  be  a  rightfol  one  ?  The  pro* 
position  is  not  akme  not  founded  upon  any 
authority,  but  it  is  direcUy  contrary  and 
opposed  to  the  principle  of  law,  which,  if  a 
party  hold  by  two  tides.  One  good  and  tbi 
other  bad,  assumes  that  he  holds  by  that 
which  is  good,  and  remits  him  to  that» 
Since,  therefore,  the  remainder  vested,  on 
the  death  of  Miss  Wade,  in  Miss  Chappie, 
with  the  consent  of  the  defendant,  I  am  of 
opinion  that  he  (the  defondant)  has  lailed 
in  makuig  oat  his  second  objection.  .It  ia# 
I  think,  also  probable,  that,  thouf^  Misa 
Wade's  estate  was  insolvent,  Mr.  Wade's 
was  not  SO;  and,  consequenUy,  the  defiH»* 
dant  will  recou]^  himself  by  same  means 
or  dthar.  Our  judgment  should  be  for  the 
plaintiffs. 

Pa&c,  J.  was  of  the  same  cfinion. 
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Vauohan,  J. — From  the  law,  as  it  ap- 
pears applicable  to  the  facts  of  this  case, 
the  plaintiffs,  I  think,  are  entitled  to  recover. 
To  ascertain  this,  we  have  only  to  look  at 
the  plea  on  which  issue  has  been  joined, 
viz.,  if  at  the  time,  &c.  it  was  true  that 
Miss  Wade  had  assets.  Now,  it  does 
appear  that  there  were  assets,  that  is  to 
say,  certain  furniture  worth  200/.,  which 
she  claimed  as  representative  of  her  bro- 
ther. It  also  appears  that  the  defendant 
assented  to  the  immediate  possession  of  this 
by  Miss  Chappie ;  it  was  handed  over  to 
her  in  six  weeks  at  farthest  from  the  death 
of  Miss  Wade.  This  was,  I  think,  at  the 
least,  a  precipitate  administration  of  assets. 
Judgment  for  the  plaintiffs. 


would  not  silow  ntiffiMtioB  to  bo  oatortd  on  Iks 
roll  without  s  wanrtiit  of  tttoraer  from  tbo  ploiatiff, 
though  the  partioa  had  consented  to  the  omiiiion. 


ANONYMOUS. 


1837.     \ 
Jan.  19.  J 

Judgment — Satisfaction. 

The  Court  will  npt  allow  satisfaction  to 
he  entered  upon  the  roll^  where  the  warrant 
of  attorney ^  to  authorize  the  same,  is  signed 
by  only  four  out  of  five  plaintiffs;  no  other 
reason  being  given  for  the  absence  of  the 
signature  of  the  fifth,  than  that  he  is  resident 
out  of  the  kingdom. 

This  was  an  action  brought  by  five 
plaintiffs,  uho  had  recovered  a  verdict, 
with  1,000/.  damages,  which  were  after- 
wards reduced  to  is.  The  costs  and  da- 
mages had  been  paid,  but  the  officer  re- 
fused to  enter  up  satisfaction  on  the  roll, 
on  the  ground  that  the  warrant  of  attorney 
given  for  that  purpose  was  signed  by  only 
four  of  the  plaintiffs. 

Stephen,  Serj,  on  an  affidavit,  that  the 
fifth  defendant  had  left  this  country  and 
resided  in  America,  moved  to  be  allowed 
to  enter  up  satisfaction  on  the  roll. 

Per  Curiam, — What  in  such  case  can 
we  do?  This  plaintiff* has  not,  for  aught 
that  we  know,  been  paid  his  portion  of  the 
costs.  We  cannot,  in  such  circumstances, 
deal  with  the  rights  of  an  absent  man. 
Inquiry  must  be  made  of  the  party's  agent, 
berore  the  Court  can  think  of  granting 
this  application. 

Rule  refused.    . 

KoCf.— Vide  Wood  v.  Hurd,  f  Biog.  N.C.  166; 
••  c.  6  Ltw  J.  Rep.  (1I.S.)  C  J*.  Slf,  where  the  Court 


1837      ") 
J         24      i      NOERIS  V.  8ALAHON80N. 

Promissory  Note — Notice  of  Dishonour. 

An  admission  to  a  friend,  by  the  maker 
of  a  promissory  note,^  that  he  was  aware  of 
the  note  being  dishonoured^  thai  he  had  re- 
ceived  a  civil  letter  upon  the  subject^  and 
that  he  would  attend  to  it^  is  stifficient  to  war* 
rant  the  jury  in  the  conclusion  that  he  had 
received  formal  notice  of  the  dishonour. 

Assumpsit  against  the  maker  of  a  pro- 
missory note. 

At  the  trial,  at  the  Sheriff's  Court,  the 
proof  of  notice  of  dishonour  was,  thai 
a  common  friend  of  the  plaintiff*  and  the 
defendant,  but  not  the  agent  of  either 
party,  met  the  defendant  at  the  theatre, 
informed  him  of  the  dishonour  of  the  note, 
and  asked  him  if  he  was  aware  of  the  fact. 
He  answered  in  the  affirmative,  and  said, 
he  had  received  a  very  civil  letter  on  the 
subject,  and  that  he  would  attend  to  it. 

The  plaintiff^obtained  a  verdict;  and  now 

Gumey  moved  to  set  it  aside,  on  the 
ground  that  the  evidence  to  fix  the  defen- 
dant  with  the  notice  of  the  dishonour  was 
not  sufficient.  He  relied  on  Solarte  v.  PaU 
f»i^(l),  where  it  was  held,  that  the  notice 
should  inform  the  party  to  whom  it  was 
addressed,  either  in  express  terms  or  by 
necessary  implication,  that  the  bill  had 
been  dishonoured,  and  that  the  holder 
looks  to  him  for  payment  of  the  amount. 
He  also  referred  to  Hartley  v.  Case  (2), 
where  it  was  decided,  that  a  notice  of  the 
dishonour  of  a  bill  of  exchange,  must  con- 
tain an  intimation  that  payment  of  the  bill 
has  been  refused  by  the  acceptor ;  and  that» 
therefore,  a  letter  merely  containing  a.  de- 
mand of  pay  ment  was  not  a  sufficient  notice* 

TiNDAL,  C.J. — In  the  cases  referred  lo^ 
the  notice  of  dishonour  appeared  to  be  in* 
sufficient,  but  here  the  notice  derives  its 
importance  and  effect  from  the  party's  own 

(1)7  Bing.  5S0;  s.  c  9  Law  J.  Rep.  Ejcch.  Itl  9 
1  Bing.  N.C.  194,  D.P. 
(f )  4  B.flc  C.  539 ;  8.e.  3 Uw  J. IUp.K.B.  t6t« 
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month.  He,  in  fact,  gives  evidence  against 
himself.  This,  I  think,  may  be  included 
amongst  a  class  of  cases  in  which  a  certain 
act,  otherwise  necessary,  may  be  held  to 
be  waived,  inasmuch  as  it  is  evident  from 
the  party's  own  conduct,  that  he  is  aware 
of  that  of  which  the  notice  is  necessary. 
The  rule  should  be  refused. 
The  other  Judges  concurring — 

RtUe  refused. 


1837.     \ 
Jan.  81.  J 


DOB  d,  PHIPP8  0.  ROB. 


Ejectment — Judgment  against  the  Casual 
Ejector — Date  of  Declaration. 

Judgment  against  the  casual  ejector  may 
he  obtained,  though  the  declaration  is  dated 
of  a  term  not  yet  arrived^  if  the  notice  at  the 
^ooi  tliereof  is  correct. 


t 


Swams,  on  a  former  day,  had  moved  for 
judgment  against  the  casual  ejector. 

Park,  J.  (sitting  alone,)  rejected  the  ap- 
plication, on  the  ground  of  the  date  of  the 
declaration  being  of  Michaelmas  term, 
8  Will.  4,  a  time  not  yet  arrived.  How- 
ever, on  this  day,  his  Lordship,  in  full 
Court,  and  after  having  consulted  the 
Judges,  revoked  his  opinion,  and  ordered 
the  rule  to  go,  as  cases  had  occurred  in 
the  Court  of  King's  Bench,  in  which  the 
date  of  the  declaration  was  considered  as 
surplusage ;  the  notice  at  the  foot  being 
correct*  Doe  d.  Gore  v.  Jioe{\)  and  Doe 
d.  Smiihers  v.  RoeQt)  were  referred  to. 


HOLLIDAT  0.  LAWB8. 


1887-     > 
Jan.  31.  3 

Affidavit  of  Debt — Second  Arrest — Judge's 
Order —  Waiver. 

li  isnot  necessary,  in  an  affidavit  of  debt, 
to  set  forth  either  the  connexion  betmeenjhe 
deponent  and  the  plaintiff,  or  the  means  pos' 
sessed  by  the  former  of  knoming  the  nature 
and  ofMNMl  of  the  debt  sworn  to. 

Qasre — Whether  a  defendant  can  be  at: 
retted  a  second  time  without  a  Judge's  order, 
where  the  writ  upon  which  he  was  first  ar^ 
reeUd  has  been  set  aside  for  irregularity. 
Smch  order,  however,  is  waived  by  Me  defeH" 

(1)  5  Dowl.  P.C.  5. 
(f)  4Dowl.P.C.S74. 


danl's  attorney  acguieseing  in  a  proposal  by 
the  plaintiff's  attorney,  that  upon  the  suing 
out  of  the  second  writ,  the  former  shall  give 
an  undertaking  to  put  in  beul,  in  order  to 
save  his  client  from  the  inconvenience  of  an 
arrest. 

In  this  case,  the  defendant  had  been  ar- 
rested on  the  1 9th  of  December  last,  upon 
a  writ  which  was  set  aside  by  a  Judge  at 
chambers,  for  irregularity.  The  plaintiff 
then  issued  a  new  writ,  upon  the  same  affi- 
davit of  debt,  which  affidavit  was  made  by 
W.  J.  Holliday,  and  stated,  that  the  defen- 
dant was  indebted  to  John  Holliday,  (the 
?laintiff,)  for  money  paid  by  the  said  John 
[olliday  for  the  use  of  the  said  Thomas 
Lawes,  (the  defendant,)  at  his  requests 

Wilde,  Serj.  had  obtained  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  the 
«  bail-bond  given  to  the  sheriff  of  London 
should  not  be  delivered  up  to  be  cancelled 
on  entering  a  common  appearance.  The 
application  was  made  on  the  ground,  first, 
that  it  did  not  appear  that  there  was  any 
connexion  between  the  party  making  the 
affidavit  of  debt  and  the  plaintiff;  .and  se« 
condly,  that  the  defendant  had  been  arrested 
a  second  time  for  the  same  cause  of  action, 
and  without  a  Judge's  order.  It  appeared, 
however,  from  the  affidavits  in  opposi- 
tion to  the  rule,  that  at  the  time  when  the 
defendant  was  discharged  from  the  first 
arrest,  the  plaintiff's  attorney  informed  the 
attorney  of  the  defendant,  tliat  it  was  in- 
tended to  sue  out  a  second  bailable  writ, 
and  proposed  that  the  latter  should  give 
an  undertaking  to  put  in  bail,  in  order  to 
save  his  client  from  the  inconvenience  of 
an  arrest;  that  the  defendant's  attorney 
acquiesced,  and  that  the  defendant  in  con- 
sequence had  not  been  actually  arrested. 

Atcherley,  Serj.  shewed  cause,  and  con- 
tended, that  it  was  now  clearly  settled,  that 
an  affidavit  to  hold  to  bail  made  by  a  third 
person,  need  not  shew  any  connexion  be- 
tween the  deponent  and  the  plaintiff.  '  He 
cited  Pieters  v.  Luytjes{l),  King  v.  Tur" 
ner  (2),  Short  v.  Campbell  (3),  Brown  v. 
Davis  (4),  and  Andrioni  v.  Morgan  {0). 

(1)  1  Bos.&Pu1. 1. 
(f )  f  Chit.  Rep.  58. 

(3)  3  Dowl.  P.C.  478. 

(4)  1  Chit  Rep.  161. 

(5)  4  Ttunt.  154. 
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Upon  the  seoood  ofajeetion  he  owitteiicM, 
that  the  oeee  wm  not  within  the  7th  rule 
of  Hilary  term,  t  Will.  4,  which  direota, 
that  ''after  a  nan  pros,^  nonsuit,  or  diseon* 
tinuance,  the  defeadaiH  shall  not  be  arrest* 
ed  a  second  time  without  the  order  of  a 
Judge,"  the  object  of  which  was  to  prevent 
a  plaintiff  from  v^xatiously  harassing  a  de- 
fendant by  repeated  arrests,  to  which  he 
cited  Richards  t.  Shtart  (6) ;  and  he  urgedi 
that  even  if  a  Judge's  order  was  necessary, 
it  was  waived  by  &e  arrangement  between 
the  attornies. 

WUdgf  Serf,,  in  support  of  the  rule,  upon 
the  first  point,  denied  the  application  of 
the  cases  cited.  In  PieUrs  y.  tuyijet,  and 
Andrioni  v.  Morgan^  the  plaintins  were 
foreigners  residing  abroad,  and  could  not 
uuke  the  affidavit ;  and  in  Short  v.  Camp^ 
heli,  the  deponent  described  himself  as 
agent  and  collector  to  the  plaintiff,  and,  « 
acting  in  such  capaci^,  he  was  likely  to 
know  the  nature  and  amount  of  the  de4rt 
move  aocwrately  thm  the  plaintiff  himself. 
The  second  objection  is  supported  by  Uie 
indorsement  usually  made  upon  the  writ  in 
case  of  a  second  arrest,  which  is,  ''arrested 
by  order."  In  Richmrdt  v.  Stuart^  the 
plaintiff  had  the  permission  of  the  Court  to 
arrest  a  second  time,  and  the  case  turned 
on  another  point. 

TiKBAL,  C  J. — As  to  ^  first  ob^tien, 
I  fcannot  get  over  the  authority  of  the 
case  of  King  v.  TWner,  where  the  very 
point  on  which  this  discussion  is  raised  was 
decided.  That  was  an  action  in  which  the 
defendant  was  held  to  bail;  and  the  ob« 
jection  being,  that  it  did  not  appear  on 
what  ground  the  deponent,  a  mere  stranger, 
made  the  affidavit  of  debt,  Bayley,  J. 
said,  "  I  think  this  affidavit  sufficient."  He 
then  goes  on  and  observes,  "It  may  be 
true,  that  it  does  not  appear  in  what  rela« 
tion  the  deponent  stands  to  the  plaintiff, 
nor  need  it ;  for  the  deponent  would  be 
liable  to  an  indictment  for  peijury  upon 
diis  affidavit;"  and  of  a  similar  opinion  were 
Holroyd,  J.  and  Best,  J.  The  cases  cited 
from  Bo9.  S^  Pull,  and  4  Taunt,  are  cer- 
tainly different  in  this  respect,  that  the 
plaintiffs  were  abroad ;  but  I  am  not  able 
to  overrule  the  case  in  ChUuft  Reports, 

(6)  5Mo«&Scoft,7nt. 


The  first  objection,  therefore,  falls  to  tfie 
gro«md.  With  regwd  to  the  second,  I  an 
not  about  to  lay  down  a  general  rule  as  t^ 
when  a  second  arrest  for  the  same  cause 
of  action  should  or  should  not  be  made, 
without  the  order  of  a  Judge,  or  of  the 
Court ;  but  here  a  conversation  took  place 
between  the  attornies  of  die  respective 
parties,  whidi  amounted,  in  my  opinion,  to 
a  waiver  of  sueh  order. 

Park,  J. — Upon  die  first  objection  I 
was  of  opinion,  that  the  course  of  practice 
was  the  other  way,  and  have  often  so  de- 
cided at  chambers;  but  es  the  subject  has 
been  so  long  and  frequently  considered  by 
able  Judges,  particularly  well  skilled  in 
the  practice  4d  the  Courts,  it  would  be  im- 
proper in  me  to  set  myself  against  the 
current  of  decisions ;  I,  therefore,  yield  to 
their  authority.  As  to  the  second  objee- 
tion,  I  am  glad  that  we  are  not  cdled 
npon  to  lay  down  a  general  rule  upon 
the  question,  whether  the  second  arrest, 
under  cirenmstaneea  like  the  present,  could 
or  oould  not  be  nwde  without  the  ordef 
of  the  Conrt  or  of  a  Judge.  If  we  were 
called  upon  ta  lay  down  such  rule,  I 
would  take  time  to  consider;  but  the  con- 
versation which  took  place  between  the 
attornies  here,  did,  I  diink,  operate  Ba  a 
waiver. 

*  Gasblcb,  J. — 1  agree  with  my  Lord  and 
my  Brother  Park  upon  both  points;  but 
whilvt  I  do  so,  I  admit  that  I  have  con- 
sidered and  acted  upon  the  idea,  that  it  was 
necessary  to  shew  the  connexion  between 
the  plaintiff  and  the  party  who  made  the 
affidavit  of  debt.  But  the  cases  cited  and 
former  decisions  prove,  that  the  appear- 
ance of  such  connexion  is  not  neoessary. 

V  A  UGH  AN,  J. — I  am  of  the  same  opinion. 
Af^er  the  concurrent  decisions  of  the  Conrtf 
upon  this  subject,  it  would  be  too  much 
for  us  to  act  against  them;  and  for  myself, 
in  the  exercise  of  my  judgment,  I  would 
not  oppose  them.  As  to  the  second  point, 
I  dso  agree,  that  the  conversation  between 
the  attornies  amounted  to  a  waiver  of  th* 
order. 

Mmle  iUseharged,  with  costs,  ivM 
four  days  time  to  defendami  tm 
put  in  hail. 
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&0B80N  V.  FALLOWS. 


Stockjobbing  —  Pleading  —  Variance  — 
Tvm. 

In  an  action  against  the  defendant  as 
acceptor  of  a  bill  of  exchange,  he  pleaded 
that  the  bill^  of  which  he  was  the  accommo- 
dation acceptor,  was  indorsed  by  the  drawer 
without  consideration  to  a  third  party j  who 
deposited  it  with  the  plaintiff  as  a  security 
upon  certain  unlawful  wagers  and  contracts 
relating  to  the  future  prices  and  value  of 
certain  stock  and  public  securities,  to  wit, 
Spanish    Cortes  bonds,   ^c,   whereby  the 
paymeM  of  certain  monies  to  the  plaintiff 
was  made  to  depend  on  the  future  prices  of 
md  stock,  and  that  if  the  price  thereof 
should  be  less  than  671.  7s.  6d.for  the  100/. 
in  the  said  stock,  at  certain  times,  to  mt, 
the  month  of  June,  in  the  year  aforesaid, 
<Ae  third  party  should  pay  the  plaintiff  the 
^erence  which  might  then  be  between  the 
said  respective  prices ;  but  if  the  price  of  the 
said  stock  should  be  more  than  the  said  spc' 
e^ied  price,  then  the  plaintiff  should  pay  the 
difference  or  excess.     On  the  trial,  it  ap- 
peared jn  proof,  that  the  price  of  the  stock 
at  a  future  day  was  to  be  67 L  fts.  6d,,  not, 
as  alleged,  671.  7s.  6d.:—Held,  that  such 
difference    between  the  allegation  and  the 
proof  did  not  amount  to  a  •  variance,   the 
plea  being  substantially  supported  by  proof 
ff  the  smaller  sum. — Held,   also,   that  it 
was  not  necessary  to  allege  the  date  of  the 
seHUng  day,  time  not  being  of  the  essence 
of  the  contract,  as  it  is  in  actions  for  usury* 

This  was  an  action  by  the  indorsee 
againtt  the  acceptor  of  a  bill  of  exchange 
for  601. 

The  defendant  pleaded,  that  the  bill  was 
accepted  for  the  accommodation  of  W.  and 
Robert  Allanson,  the  drawers,  and  not  for 
any  consideration  whatever ;  that  the  draw- 
era  indorsed  the-  same  without  any  consi- 
deration to  one  Henry  Allanson,  that  he, 
the  said  Henry,  might  apply  it  to  his  own 
purposes ;  that  afterwards  and  before  the 
delivery  of  the  said  bill  of  exchange  by 
the  said  Henry  Allanson  to  the  plaintiff,  as 
hereinafter  mentioned,  to  wit,  on  the  1st 
of  May  1835,  certain  unlawful  wagers,  and 
contracts  in  the  nature  of  wagers,  and 
puts  and  refusals,  were  made  and  entered 

NrW  SRRIElt,  VL— C.P. 


into  between  the  said  Henry  Allanson  and 
the  said  plaintiff,  relating  to  the  future 
prices  and  value  of  certain  public  stock 
and  public  securities,  to  wit,  Spanish 
Cortes  bonds  and  Spanish  scrip  to  a  large 
extent,  to  wit,  to  the  extent  of  20,000/., 
whereby  the  payment  of  certain  monies, 
by  the  said  H.  Allanson  to  the  said  plain- 
tiff, or  by  the  said  plaintiff  to  the  said  H. 
Allanson,  was  made  to  depend  on  the^ihen 
future  prices  of  the  said  Spanish  Cortes 
bonds  and  Spanish  scrip,  and  thereupon 
it  was  then  unlawfully  agreed  between  the 
plaintiff  and  the  said  H.  Allanson,  that 
there  should  not  be  any  actual  or  bond  fide 
sale  or  transfer  of  the  said  stock,  but  that 
in  case  the  price  thereof  should  be  less 
than  a  certain  price,  to  wit,  67/.  7s,  6d. 
for  100/.  in  the  said  stock  and  securities 
at  certain  times,  to  wfl,  the  month  of  June, 
in  the  year  aforesaid,  that  the  said  H. 
Allanson  should  pay  the  said  plaintiff  the 
difference  which  might  then  be  between 
the  said  respective  prices ;  but  that  if  the 
price  of  the  said  stock  at  those  times 
should  be  more  than  the  said  specified 
price,  then  the  said  plaintiff  should  pay 
the  said  H.  Allanson  such  difference  or 
excess.  And  the  defendant  further  saith, 
that  afterwards,  to  wit,  on  the  day  and  in 
the  year  last  aforesaid,  the  said  plaintiff 
requested  the  said  H.  Allanson  to  -give 
him,  the  said  plaintiff,  some  security  for 
the  balance  which  might  thereafter  become 
due  to  the  said  plaintiflT,  under  and  by  virtue 
of  the  said  wagers,  and  thereupon  after- 
wards, and  before  any  of  the  said  times 
when  the  prices  of  the  stock  were  to  be 
taken  as  aforesaid,  to  wit,  on  the  day  and  in 
the  year  last  aforesaid,  the  said  H.  Allanson 
being  possessed  of  the  said  bill  of  exchange 
as  aforesaid,  delivered  the  same  to  the 
said  plaintiff,  as  a  security  for  the  said 
balance  which  might  become  due  to  him, 
the  said  plaintiff,  under  and  by  virtue  of 
the  said  illegal  wagers  and  contracts  ;  and 
the  plaintiff  then  took  and  received  the 
said  bill  of  exchange  as  such  security  as 
aforesaid ;  and  the  defendant  further  saith, 
that  the  plaintiff  did  not  at  any  time  give 
any  consideration  whatever  for  the  said 
bill  of  exchange,  except  as  aforesaid ;  and 
this  the  defendant  is  ready  to  verify. 

Replication — joining  issue  on  the  6rst 
plea ;  and  to  the  last,  de  injurid.    Similiter. 
P 
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At  the  trial,  befbre  GrMelee,  J.  at  Ouild« 
hall,  a  verdict  was  found  for  the  defendant, 
with  leave  to  the  plaintiff  to  move  to  have 
it  entered  for  him,  on  the  ground  of  a  vari- 
ance between  the  proof  of  the  price  of  the 
Stock  agreed  upon,  which  was  67^.  2<.  Sd., 
and  the  allegation  thereof,  which  was  67/. 
7«.  6d.,  and  also  that  the  date  of  the  set- 
tling day  was  not  ascertained. 

Kelly  had  obtained  a  rule  accordingly. 

Tal/ourdf  Serj,  and  Clecuhy^  shewed 
cause. — As  no  attempt  is  made  to  impugn 
the  decisions  in  WelU  v.iVter(l)and  Oak^ 
ley  V.  Rigbff  (2),  the  course  adopted  by  the 
plaintiff  is  manifestly  wrong,  for  he  should 
nave  moved  to  enter  up  judgment  non 
obstante  teretUcto*  The  price  of  the  stock 
and  the  date  of  the  settling  day  were  im- 
material, and  therefore  it  was  unnecessary 
to  prove  them  precisely ;  for  it  is  enough 
to  prove  the  substance  of  the  issue — 1 
Phil.  Enid.  190,  6th  ed.  In  May  v.  Bronm 
(5),  Lord  Tenterden  said,  '*  A  variance  be- 
tween the  allegation  and  the  proof  will  not 
defeat  a  party,  unless  it  be  in  respect  of 
matter  which,  if  pleaded,  would  be  mate- 
rial :  if  the  variance  be  in  respect  of  matter 
not  essential  to  maintain  the  action  or  the 
plea,  it  is  of  no  importance."  And  Little- 
dale,  J.  referred  to  Peppin  v.  Solomons  (4) 
in  support  of  the  doctrine.  No  doubt, 
in  cases  of  usury,  the  day  from  which 
forbearance  is  to  begin,  and  the  day  of 
the  usurious  contract,  must  be  stated  and 
proved  correctly.  Partridge  v.  Coates  {6) 
and  Fox  v.  KuUng  (6)  confirm  the  view 
DOW  taken ;  for  time  is  of  the  essence  of 
the  usurious  bargain,  and  must  be  proved 
as  alleged,  though  stated  under  a  videlicet^ 
whereas  the  precise  sum  and  day  of  settle- 
ment are  not  of  the  essence  of  the  contract 
stated  in  the  plea ;  and,  therefore,  proof  in 
substance  is  sufficient. 

Kelly ^  in  support  of  the  rule. — The  price 
of  the  stock  was  an  essential  part  of  the 
^ntract,  for  it  would  not  be  enough  to 

( 1  >  f  Biog.  N.C.  7f « ;  ••  e.  5  Law  J.  Rtp.  (a^.) 
C  P  V60. 

\'t)  i  Biog  N.C.  73t ;  t.  c.  .5  Law  J.  Hop.  (N.i.) 
C.P.  tb6. 

(3)  3  B.  &  C.  113;  t.  o.  t  Law  J.  Rap.  K.B. 
S12. 

(4)  5T^rm  Rep.  496. 

(5)  R.  fit  Mo.  153  ;  •.  c.  1  C.  fit  P.  534. 

(6)  1  Ad.  &  EL  670;  ••  c.  4  Uw  J.  Rep.  (Ri.) 
K.B.  104. 


say,  that  the  bill  was  lodged  as  a  cdlaleral 
security  for  fulfilling  a  contract,  the  price 
and  terms  of  which  were  not  known.  The 
plea  would  not  have  been  sufficient  had  it 
merely  alleged  that  a  certain  unlawful  con- 
tract (without  stating  what  it  was)  had 
been  entered  into  between  the  partlea,  and 
the  unlawful  contract,  which  is  statedt 
could  not  be  said  to  be  set  out  if  the  prices 
of  the  stock  were  omitted*  Fox  v.  Keeling 
bears  no  analogy  to  the  present  case.  The 
discussion  there  was  as  to  the  particular 
day,  but  here  there  was  no  day  at  all.  The 
case  is  analogoua  to  those  which  arise  upon 
bonds  given  to  accept  certain  compositions 
from  bankrupts,  in  fraud  of  other  credi« 
tors ;  and  TWA;  v.  Tooke(7)  shews,  that  a 
defendant  in  such  case  cannot  give  evidence 
of  any  other  frabd  but  that  which  he  has 
averred. 

TiNDAL,  C.  J. — ^As  it  appears  t»  loe,  the 
plea  has  been  found  in  effect  and  stibstance 
in  favour  of  the  defendant*  I  agree  en- 
tirely with  the  doctrine  laid  down,  that 
where  it  is  materia]  and  necessary  that  a 
oontract,  upon  which  the  defendant  seeks 
to  avoid  liability,  should  be  pleaded,  it 
must  be  pleaded  according  to  ita  precise 
terms ;  and  that  the  defendbnt  wHl  not  be 
exonerated  from  the  exMt  proof. of  such 
contract,  by  laying  that  whioh  is  intended 
to  be  an  anawer  to  the  actkm  nnder  a  mdt>^ 
licet ;  the  reasim  and  <^ce  of  the  esdb* 
Uoet  being  perfectly  well  uaderstood,  asd 
it  being  equaHy  well  nnderstood  that  the 
laying  of  that  which  is  material  with  a  Mf 
Ucet  will  not  exempt  the  party  thus  laying 
it  from  rigid  proof(6).  With  regard  to 
this  bill  of  exchange,  of  whidi  the  dele»» 
dant  was  the  accommodation  acceptor,  it 
appears  that  it  was  lodged  or  cbpoaited 
with  the  holder,  (the  plaintiff,)  as  a  soctirity 
for  certain  transactions,  alleged  to  be 
illegal,  which  took  place  between  the 
plaintiff  and  Henry  AUanson,  the  indoraea 
of  the  bill  in  question.  The  proeeediafs 
between  the  parties,  for  which  the  bill  was  a 
security,  are  described  as  certain  unlawful 
wagers,  and  contracts  in  the  nature  of  wa» 
gers,  and  puts  and  refusals,  relating  to  the 


(7)  9  B.  fit  C.  4Sr,  in  error. 

(8)  See  opon  tbU  subject,  Hkrcks  and  aaocter, 
I  of  ColASghi,  V.  Laheei,  «aCi»  p.  df. 
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fwtora  prieet  and  Talue  of  certain  pnblk 
•taek  and  public  securities,  to  wit,  Spanish 
Cortes  bonds  and  Spanish  scrip.      The 
pies  then  goes  more   minutely  into  the 
eranisction;  and,  from  the  detail,  it  ap- 
pesTB  clearly  that  these  transactions  were 
ume  bargains,  and  that  if  the  prices  of 
these  bonds,  &c.  were  at  a  certain  period 
lets  tban  67/.  7#.  ed.  in  the.  100/.,  the  said 
Henry  Allaoson,  the  indorsee  of  the  i>tlU 
ihonid  pay  the   plaintiff  the  dififerenoe 
iHueh  might  then  he  between  the  said  re<* 
ipcctive  prices,  &c.     It  is  also  alleged, 
that  it  was  unlawfully  agreed  between  the 
psrties  that  there  should  be  no  actual  or 
hmdjide  sale  or  transfer  of  the  said  stock; 
bn  that  the  defendant  was  to  pay  upon 
die  happeniitjg  of  a  certain  contingency. 
Nov,  it  appears  to  me,  that,  £ar  the  pur- 
pass  of  maintaining  this  action,  it  was  quite 
iamaterial  whether  the  contract  between 
these  parties  depended  upon  the  price  of 
these  stocks  being  a  greater  or  less  sum. 
The  allegation  in  the  plea  lays  it  down, 
dscidedly  and  clearly,  tliat  this  waa  a  time 
bsrgam;  and  the  reliance  of  the  plaintiff  is 
Duoaly  placed  upon  this,  that  the  defen^ 
dtat  8  pita  baa  not  been  ao  framed  as  to 
ihew  the  precise  sum  to  be  paid.    The 
Mes  cited  at  the  trial,  on  which  the  plain- 
tiff principally  rested  his  case,  were  Uiosa 
in  which  actions  have  been  brought  for 
Mry ;  and  in  auch  cases,  generally  speak- 
ing, all  thioga  which  go  to  make  the  con- 
tract must  appear  on  the  fiice  of  the  plea. 
He  ofury  mnst  be  set  forth  in  the  precise 
terms  of  the  contract,  lor  there  it  is  a  ma- 
terial circnmatance  for  the  Court  to  see  if 
Bare  than  6/.  per  cent,  has  been  received 
br  the  fiMrbearance  of  the  sum  in  question. 
rbere  the  time,  even  though  laid  under  a 
•driiosi,  im  of  the  positive  essence  of  the 
KMitract,  and  it  must  be  precisely  averred 
D  a  plea,  the  object  of  which  is  the  ayoid- 
tace  of  such  contract;  but  here  such  aUe- 
^aiion,  for  the  purpose  of  avoiding  a  time 
ontract,  is  immaterial.   To  me  it  appears, 
s  well  by  the  evidence  given  by  AUanson, 
s  by  the  production  of  the  books,  that  this 
^asAtime  bargain  ;  and  though  there  has 
eett   a   diflferenoe   between  the  sum  aa 
tated  in  the  plea  and  that  proyed,  suffi- 
icnt  haa  been  done  for  the  purpose  of  the 
e&ndant  in  this  respect.   The  rule  should 
e  discharged. 


Paek,  J.r-r*I  ana  of  the  same  opinion. 
Whether  the  laying  of  a  fact  with  a  rf</^- 
Ucet  does  or  does  not  exempt  a  party  from 
the  necessity  of  precise  proof,  dependit  upon 
circumstances.  The  point  contended  fur,  is 
here  immaterial ;  it  is  not  that  which  is  in 
issue  between  the  parties.  The  question 
of  time,  in  discussions  upon  usury,  is,  it  ia 
clear,  most  importsnt  and  material.  How 
can  it  be  decided,  whether  the  contract  ia 
or  is  not  usurious,  if  it  is  not  shewn  what 
the  precise  time  of  forbearance  is? 

Vauohan,  J. — I  agree.  The  plea  has, 
I  think,  been  substantially  proved.  The 
materiality  or  immateriality  of  certain  al- 
legations depends,  in  a  great  measure,  upon 
the  nature  of  the  action.  There  are  many 
contracts  in  which  time,  place,  price,  &c., 
must  be  proved  as  alleged*  Suppose,  for 
example,  an  action  were  brought  for  use 
and  o^ecupation,  the  time  should  be  proved 
for  the  purpose  of  recoyering  that  which 
is  claimed.  There,  time  would  be  a  sub- 
stantial allegation ;  but  the  allegation  here 
is  net  so,  as  it  was  perfectly  equal  what 
sum  was  paid  upon  the  appointed  day. 

BosAMauBT,  J. — I  merely  aay,  that  I 
concur  in  opinion  with  my  Brothers. 

Rule  for  entering  a  verdict  for  the 
plaintiff,  on  the  ground  qf  vari" 
ance,  discharged, 

Kelly  then  obtained  a  rule  for  entering 
judgment  for  the  plaintiff  aon  obstante  acre- 
dktQ  (9),  upon  which  there  waa  no  discus- 
sion during  the  term. 


1837.      >  DOB   4.   PBTBE  AMD  AMOTBBE 

Jan.  17.  >  e.  watkjns. 

Attorney — Primleged  Communication, 

A  person  being  desirous  of  raising  money 
on  mortgafe,  to  pay  qfaprevious  mortgage 
debti  aippUed  to  am  attorney  to  advance  the 
money,  and  obtained  for  hm  an  abstract  of 
the  title,  and  an  inspection  of  the  title  deeds, 
from  the  mortgagee : — Held,  in  an  action  of 
ejectment  agaknst  the  mortgagee,  that  the 
abstract  thus  delivered,  and  the  information 

(9)  Frooi  the  decision  in  Wetton  v.  Foster,  % 
Biog.  N.C.  701,  s.  0.  5  Law  J.  Rep.  (njs.)  C.P. 
S4f,  it  nisy  be  inferred,  thst  ths  sppncstkn  for 
this  rule  was  made  too  Ists. 
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thus  obtained  by  the  attorney ,  were  privileged 
commtmications,  of  which  he  ought  not  to  be 
allowed  to  give  evidence,  to  impeach  the  de» 
fendanfs  title,  and  establish  that  of  the  les- 
sor of  the  plaintiff. 

This  action  was  tried,  before  Lord  Den- 
man,  C.  J.,  at  the  hist  Assizes  for  the 
county  of  Brecon,  when  it  appeared,  that 
in  1828,  Mrs.  Williams,  the  wife  of  Wil- 
liams,  (through  whom  the  defendant  claim- 
ed title  as  mortgagee  of  the  estate  in  ques- 
tion,) applied  to  Church,  an  attorney  resid- 
ing in  the  country,  to  raise  a  sum  of  160/. 
on  mortgage,  to  pay  off  the  defendant's 
debt.  Church  thereupon  requested  an 
abstract  of  the  title,  which  was  made  out 
by  Jones,  the  defendant's  attorney,  who 
had  prepared  his  mortgage  deed ;  and  he 
also  inspected  the  deeds  in  the  defendant's 
possession,  and  on  discovering  a  supposed 
defect  in  the  conveyance  of  the  property 
to  Williams,  (the  mortgagor,)  refused  to 
advance  the  money.  It  was  objected  for 
defendant,  on  Church  being  called  upon 
to  produce  the  abstract,  and  disclose  the 
defect  in  the  defendant's  title,  that  the  ab- 
stract and  deeds  had  been  put  into  his 
hands  professionally,  and  the  knowledge 
thence  acquired  ought  to  be  considered  as 
derived  from  a  privileged  communication(  1 ). 
A  verdict  was  found  for  the  defendant,  with 
leave  to  the  lessor  of  plaintiff  to  move  to 
have  it  entered  for  him. 

/.  Evanshad  obtained  a  rule  accordingly. 

Chilton  shewed  cause.  —  The  plaintiff 
ought  to  have  been  nonsuited,  as  the  ab- 
stract given  to  Church  was  a  privileged 
communication,  and  not  admissible  in  evi- 
dence. This  case  is  not  distinguishable 
from  Taylor  v.  Blacklow  (2),  as  the  defen- 
dant there  stood  in  precisely  the  same 
situation  as  the  attorney  here.  The  cir- 
cumstance that  no  suit  was  in  existence,  or 
in  prospect,  at  the  time  of  the  communica- 
tion, is  immaterial,  as  privilege  extends  to 
all  communications  made  by  a  client  to  his 
attorney,  in  all  cases  where  the  relation  of 

( l)  It  was  alto  urged,  that  the  actioo  could  not  be 
maiDtained  under  the  3  &  4  Will.  4.  c.  <7,  as  the  plain- 
tiff had  not  ahewn  a  possession  within  forty  years ; 
but.  as  the  judgment  proceeded  on  the  other  point, 
the  arguments  on  this  bead  are  not  noticed. 

it)  S  Bing.  N.C.«35  ;  s.  c.  6  Law  J.  Kep.  (if. 8.) 
C.P.  14, 


attorney  and  client  subsists,  and  to  all 
cases  where  the  client  applies  to  an  attor- 
ney in  his  professional  capacity — Doe  y. 
Harrises). 

Evans  and  E.  V.  Williams,  in  supp^'t  of 
the  rule,  denied  the  applicability  of  Taylor 
V.  Blacklow,  as  the  relation  of  attorney 
and  client  did  not  exist  in  the  present  case, 
Church  having  been  applied  to  merely  as 
a  person  who  had  money  to  lend,  and  not 
as  an  attorney.  Besides,  the  communica- 
tion was  not  made,  or  the  abstract  delivered 
by  the  defendant  as  a  client,  and  there  was 
no  breach  of  professional  confidence  or 
duty.  The  case,  therefore,  was  within  the 
rule  laid  down  in  Sug,  Fend.  ^  Purch.  9th 
edition,  p.  299,  that  privilege  does  not  ex- 
tend to  communications  from  collateral 
quarters,  although  made  to  the  party  in 
consequence  of  his  character  of  attorney. 
The  privilege  is  restricted  to  commimica-i 
tions,  whether  oral  or  written,  from  the 
client  to  his  attorney. 

TiNDAL,  C.  J. — The   question   whether 
the  relation  of  attorney  and  client,  existed 
between  the  parties,  as  to  the  subject  on 
which  Church  was  called  upon  to  give  evi- 
dence, may  be  decided  from  what  appears 
upon  the  notes  of  the  learned  Judge  by 
whom  the  cause  was  tried.     The  witness, 
it  appears,  resided  in  the  country,  when 
Mrs.  Williams  made  inquiries  amongst  her 
neighbours,  for  the  purpose  of  raising  a  sum 
of  money  upon  mortgage,  to  pay  off  her  hus- 
band's debt;  and  for  my  part,  I  do  not  see 
why  Church  should  not  be  considered  her 
attorney,  or  why  he  should  not  be  looked 
on  as  a  professional  man,  because  she  ap- 
plied to  him  under  such  circumstances  to 
raise  money.     Upon  the  application  being 
made,  he  expressed  a  wish  to  see  the  ab- 
stract; with  this  wisK  she  could  not  then 
comply,  as  the  document  was  in  the  posses- 
sion of  the  defendant,  a  mortgagee,  who, 
upon    request,   delivered    the    necessary 
papers  to  Mrs.  Williams.    It  is  said,  there 
was  but  one  attorney.  Church,  in  the  trane- 
aetion.     To  this,  however,  I  see  no  objec- 
tion; it  is  usual,  especially  in  the  country, 
that  there  should  be  but  one  between  mort- 
gagor and  mortgagee,  and  there  is  neces- 
sarily no  reason  for  the  interference  of  an- 

(S)  5  Car.  Ac  Pay.  59«. 
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other ;  and  the  question  is,  if  in  such  state 
of  things  the  attorney  had  a  right  to  disclose 
the  circumstances  of  the  person  by  whom 
he  was  employed  ;  and  I  am  of  opinion,  he 
had  not.  Suppose  the  transaction,  in  re- 
gard to  which  he  was  consulted,  had  been 
continued  to  its  termination,  and  the  mort- 
gage had  been  completed,  we  cannot  shut 
our  eyes  to  this  fact,  that  bills  would  have 
been  made  out  to  Mrs.  Williams,  that  she 
would  have  been  charged  with  attendances 
for  the  investigation  of  the  title,  for  the 
inspection  of  deeds,  for  the  perusal  of  the 
abstract,  for  the  submitting  of  various  do- 
cuments to  counsel,  &c. ;  nay,  more,  that  she 
would  have  been  charged  with  the  procura- 
tion money  of  5s.  in  the  100/.,  still  allowed 
by  the  statute  12  Ann.  c.  16.s.  2.  Who,  I 
ask,  in  such  a  case,  and  under  such  circum- 
stances, would  doubt  that  the  relation  of 
attorney  and  client  subsisted  between  the 
parties  ?  And  I  do  not  understand  why 
it  should  be  said  to  subsist  the  less,  be- 
cause the  negotiation  was,  as  is  alleged, 
broken  off  by  the  defendant.  I  also  think 
that  it  would  be  attended  with  dangerous 
consequences  indeed,  if  because  there 
was  but  one  attorney  between  mortgagor 
and  mortgagee,  that  therefore  he,  the  at- 
torney, should  be  at  liberty  to  disclose  to 
all  the  world  the  defects  in  the  title  of  the 
3arty  who  was  obliged  to  consult  him.  The 
Utorney  should  not,  in  my  opinion,  be  called 
jpon  to  make  the  disclosure.  He  should 
lot  be  examined  with  such  object.  A  new 
rial,  not  a  nonsuit,  should,  I  think,  under 
J]  the  circumstances,  be  granted  ;  and  the 
>Iaintifr  may,  if  it  be  within  his  power, 
upply  that  which  is  defective  by  evidence 
►fan  unobjectionable  nature. 

Park,  J.— I  agree.  I  cannot  distinguish 
his  case  from  Taylor  v,  Blacklow,  The 
tassages  cited  there  from  Com,  Dig,,  that 
if  a  man,  being  instructed  in  his  profession, 
eceive  him  who  instructed  him  ;  as,  if  a 
lan  retained  of  counsel  become  afterwards 
f  counsel  with  the  other  party  in  the  same 
ausef  or  discover  the  evidence  or  secrets 
f  his  cause,*'  go,  in  my  opinion,  to  the 
rhole  o{  this  case.  The  point  with  which 
ounsel  have  properly  pressed  the  Court 
i,  that  this  person  was  the  attorney  of  the 
ther  party.  But  that  was  also  the  case  in 
^aylor  v.  Blacklotv.  There,  the  privilege 
llowed   to  communications  made  in  coa- 


sequence  of  the  professipnal  confidence 
reposed,  was  not  held  to  be  waived  by  the 
incident  of  the  same  person  being  the  at- 
torney of  both  parties ;  nor  should  it  here, 
in  consequence  of  Church  being  in  the 
same  situation.  In  fine,  I  coincide  en- 
tirely in  the  decision  in  Taylor  v.  BlackUm ; 
I  adopt  that  decision  here ;  and  conse- 
quently, in  my  opinion,  the  party  should 
not  have  been  examined  on  the  subject. 

Vauohan,  J. — ^The  single  question  here 
is,  if  the  relation  of  attorney  and  client 
subsisted  between  these  parties,  and  the 
negative  of  the  proposition  cannot  be  main- 
tained. 1  cannot  see  the  transaction  in  any 
other  sense.  It  has  been  said,  that  this 
principle  does  not  extend  to  all  communi- 
cations ;  it  is  confined  to  those  which  are 
professional; — and  this  proposition  must 
again  be  qualified,  for  by  the  word  **  pro- 
fessional" must  be  meant,  the  profession 
of  an  attorney.  It  does  not,  as  is  well 
known,  extend  to  that  of  a  divine,  of  a 
physfcian,  or  a  surgeon.  I  myself  remem- 
ber Thompson,  C.B.  on  circuit,  telling  a 
physician  of  some  note,  who  claimed  the 
privilege  of  not  disclosing  certain  matters 
of  a  nature  peculiarly  delicate,  that  if  he 
persisted  in  his  refusal  to  state  what  he 
knew,  he  would  make  him  feel  the  weight 
of  his  authority;  that  he,  the  Chief 
Baron,  was  merely  acting  upon  the  rule 
laid-  down  in  The  Duchess  of  KingstofCs 
case  {Si)  \  and  that  the  witness  was  exhi- 
biting a  resistance  similar  to  that  exhibited 
by  Sir  Caesar  Hawkins  upon  that  occasion. 
'  Thus,  therefore,  it  appears  that  the  privi- 
lege does  not  apply  to  all  cases  where 
professional  communications  are  made ; 
and  this  of  the  attorney  or  solicitor  differs 
from  the  others.  The  communication  on 
which  this  discussion  arises  was,  in  my  opi- 
nion, one  to  which  the  privilege  applies ; 
it  cannot  be  considered  as  any  other  than 
a  professional  communication  between  at- 
torney and  client ;  and  the  party  should 
not  have  been  examined  as  a  witness. 

Rule  for  a  new  trial  absolute.  If 
the  verdict  on  the  second  trial  he 
for  the  defendant^  he  to  he  allowed 
the  costs  of  both, 

(S)  to  How.  State  Trial*,  571. 
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1857.  \        HBNRT  AND  ANOTHBK  O. 

Jan.  28.  /  burbidoe. 

Bill  of  Exchange — Pleading — Promise 
to  pay, 

A  count  in  assumpsit  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange  for 
default  of  payment,  is  bad  on  special  de- 
murrer,  if  it  contain  no  allegation  of  apro* 
mise  to  pay  by  the  defendant. 

Assumpsit.  The  first  count  of  the  de- 
claration stated,  that  whereas  the  defendant 
on  the  15th  of  March  1886,  made  his  bill 
of  exchange,  &c.,  and  directed  the  same  to 
one  J.  P,  and  thereby  required  the  said  J. 
P.  to  pay  to  the  order  of  the  defendant 
29/.  18#.  lOd.,  four  months  after  the  date 
thereof,  which  period  has  now  elapsed*  and 
the  defendant  indorsed  the  said  bill  to  the 
plaintiff,  and  the  said  P.  did  not  pay  the  said 
bill,  although  the  same  was  presented  to  him 
on  the  day  when  it  became  due,  where<^the 
defendant  had  notice. 

Special  demurrer,  alleging  as  one  cause, 
that  the  count  contained  no  promise  by 
the  defendant  to  pay  the  monies  therein 
mentioned,  or  any  part  thereof.  Another 
cause  assigned  was,  that  it  did  not  ap*- 
pear  in  or  by  the  said  count,  that  the  bill 
therein  mentioned  became  due  or  payable 
before  the  commencement  of  this  suit,  and 
that  the  worde,  *' which  period  has  now 
elapsed,"  contained  in  that  count,  have  re- 
ference to  the  date  of  the  said  declaration, 
and  not  to  the  issuing  of  the  writ  for  the 
commencing  of  the  action ;  but  this  ground 
of  demurrer  was  abandoned  on  the  autho*- 
rity  of  Owen  v.  Waters  {I). 

Joinder  in  demurrer. 

Whitehuret  in  support  of  the  demurrer* 
— As  a  promise  is  the  very  foundation  of 
the  action  of  assumpsit,  an  allegation  of  a 
promise  is  essential. 

[Tin DAL,  C.J. — In  the  case  of  Mouutford 
V,  Hortoni  2),  it  was  held,  that  the  allegation 
of  a  promise  by  the  defendant  was  not 
necessary.] 

In  that  case,  it  was  stated  in  the  decla- 
ration, that  the  parties  had  entered  into 
an  agreement,  and  the  word  "  agreement" 
was  held  to  import  a  promise,    hk  Starkey 


V.  Cheesemtm  (8),  a  declaration  against  the 
drawer  was  held  good,  without  lajring  an 
actual  promise,  inasmuch  as  the  drawing 
of  the  bill  was  an  actual  promise.  But 
that  was  on  motion  in  arrest  of  judgment. 
Besides,  in  the  forms,  from  which  the  Court 
should  allow  no  deviation,  the  promise 
is  alleged;  and  it  is  said  in  1  Ckitty  on 
Pleadings  2G6,  4th  edit.,  that  it  is  more 
correct  in  pleading  in  all  eases,  to  state 
that  the  defendant  super  se  ^ssitmpsiif  or 
words  to  that  effect. 

Martin,  oontri,  urged  that  the  foraa 
were  not  imperative,  but  were  to  be  adopted 
andused  according  to  drcumstanees.  They 
were  framed  for  the  purpose  of  saving  ex- 
pense, and  were  not  created  by  statute, 
but  depended  merely  upon  the  discredon 
of  the  Judges.  The  authori^  of  Lord  HoH 
in  Starkey  v.  Cheeseman,  is  expressly  in 
favour  of  the  plainti£& ;  and  in  Bayley  on 
Bills,  880, 4th  edit,  it  is  said,  ''This  danat 
is  unnecessary  in  an  action  against  eidier 
the  acceptor  of  a  bill  or  maker  of  a  note, 
and  it  may  be  doubted  whether  it  is  esscn* 
tial  in  any  other."  So  in  Wegersirfe  v. 
Keene  (4),  Fortescue,  J.  spesika  of  the 
drawing  as  an  actual  promise,  and  be 
refers  to  Starkey  v.  Cheeeeman^  when  the 
super  se  assumpsit  waa  left  out,  and  yet  tt 
was  well  enough,  for  the  law  raises  a  pro- 
mise. It  is  true,  that  the  case  of  Wegers*' 
lofe  V.  Keene  was  an  action  against  the 
acceptor,  but  that  makes  no  diffinrence ;  for 
if  the  allegation  of  a  promise  is  unnecessary 
in  one  case,  it  is  equally  so  in  the  other* 

TiNDAJL,  C.J. — There  is  a  broad  distiB^ 
tion  between  the  case  of  the  drawer  and 
that  of  the  acceptor;  the  former  being 
only  liable  upon  a  contingency.  This  ac- 
tion is  against  thedrawer ;  it  is  not  an  action 
of  debt«  though  such  might  lie  against  the 
drawer  at  the  suit  of  &e  pajfee,  but  not 
against  the  acceptor  of  the  bill.  This  k 
an  action  of  assumpsit,  and,  strictly  apeak- 
ing,  in  all  such  actions,  the  promise  must 
be  alleged.  All  the  mithorities  go  to  thia» 
and  Mr.  Baron  Bayley  merely  expressed  a 
doubt  as  to  whether  the  allegation  of  a  pre- 
mise was  or  was  not  essentially  necessary 
in  the  count  against  the  drawer.     St^ke^ 


(1)  6  Law  J.  Rep.  (N.t.)  Ezoh.  15. 
(«)  t  New  Rep.  6f. 


(S)  1  Salk.  leS;  s.€.  t  Lord  Rajm.  588. 
(4)  1  ain»  UX 
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f .  CkeeMeman^  where  Lord  Hdt  expressed 
bit  opinion,  was  after  judgiaent  by  defaultt 
and  though  the  judgment  was  not  arrested 
in  consequence  of  the  imputed  defect,  it 
does  not  thence  follow  that  the  error  would 
not  have  been  noticed  and  corrected  by 
the  Court,  if  it  had  been  challenged  by  the 
opposite  party  at  the  proper  time ;  if,  for 
instance,  it  bad  been  met,  as  here,  by  special 
demurrer.  As  the  promise  was  omitted 
in  this  count,  why  was  it  not  also  omitted 
in  the  count  for  goods  sold  and  delivered, 
&c.f  Since  I  am  called  upon  to  give  an 
opinion,  I  roust  say  that  1  think  the  objec« 
tion  must  prevail.  Our  judgment  must  be 
for  the  defendant. 
The  other  Judges  concurring — 

Judgment  for  the  defendant. 


US7.     > 
Jan.  16.  S 


BETTBLT  V.  THOMAS  M'CLEOD. 


Witness — Subpoena — Reasonable  Sum, 

WksU  is  a  reasanabk  sum  to  tender  a  wii" 
mss  •»  serving  a  subpoena,  depends  upon 
ekcumstanees ;  met  merely  upon  the  ammmt 
sftke  MMS,  his  condition^  the  distance  he  has 
to  ttmael  to  gios  eotdemee^  or  the  expenses  he 
MMl  acimMf  incur. 

Therefore^  where  a  mtsicu  reading  sU 
Camberwellf  upon  being  sersed  with  a  sub* 
poena  to  4sttmul  a  inoiat  GuHdhali,  stated 
that  ho  had  previously  been  subpoenaed  by 
the  cyyoii/f  «tde,  and  had  receieeda  gmmea^ 
mad  the  peerty  serving  the  subpoena  tl^gave 
him  a  shUting^to  nthachhemuidcnoob^ion : 
— Heldf  in  an  action  for  disobeying  the  sub- 
poena, amd  an  issue  on  the  reasonMeness  of 
the  js0f»  temderedf  that  the  jury  were  warrant* 
od  injmdsmg  a  verdktfor  the  plaintiff. 

Caae  against  the  defendant  for  not  ap« 
pearing  to  give  evidence  at  Guildhall,  in  obe- 
dience to  a  writ  of  tnl^HBna,  in  a  trial  in 
which  Bettelywas  the  plaintiff,  and  M'Cleodi 
the  Either  of  the  present  defendant,  was 
defendant ;  im  ooMequeoce  of  which  dis- 
obedience, the  plaintiffwithdrew  the  record, 
imd  had  to  pay  the  defendant  in  the  action, 
271.,  the  costs  of  the  day,  and  incurred 
other  costs  and  expenses,  &c.  The  decla- 
ration alleged,  that  the  party  who  served 
the  subpoena  paid  the  defendant  a  certain 


sum  of  money,  ▼!&  the  sum  of  one  shilling, 
being  a  reasonable  sum  of  money  for  his 
costs  and  charges  in  and  about  his  attend- 
ance as  a  witness  according  to  the  tenor 
of  the  subpoena.  The  defendant  pleaded, 
first,  not  guilty,  and  secondly,  denied  tlie 
tender  of  a  reasonable  sum  ;  and  on  these 
pleas  issues  were  joined. 

At  the  trial,  before  Tindal,  C.  J.,  at 
Guildhall,  the  plaintiff's  attorney  stated 
that  he  served  the  defendant  at  Camberwell 
with  a  copy  of  the  subpoena,  and  that  the 
defendant  then  told  him  he  was  also  sub- 
poenaed upon  the  other  side,  and  had  re- 
ceived a  guinea  for  his  expenses,  &c. ;  and 
to  questions  from  tlie  witness  whether  he 
required  a  guinea  from  the  opposite  party, 
he  answered  in  the  negative ;  and  conse- 
quently, witness  on  serving  him  with  the 
copy  of  the  writ,  gave  him  a  shilling,  with 
which  he  was  satisfied. 

The  jury  having  found  a  verdict  for  the 
plaintiff, 

Piatt  had  obtained  a  rule  to  set  that  ver- 
dict aside,  on  the  ground  that  it  was  against 
evidence,  as  it  was  impossible  to  maintain 
that  one  shilling  was  a  reasonable  sum  to 
tender  a  witness  for  the  expenses  of  coming 
from  Camberwell  to  attend  a  trial  at  Guild* 
hall(l). 

Talfourd,  8trj.  and  R.  V.  Richards, 
shewedcause,  citing  .fiefwosv.  Schneider(fi\ 
and — 

Phut  and  W.  H.  Watson  were  heard  in 
support  of  the  rule» 

TiHAAL,  C J. — The  ground  upon  whidi 
this  application  has  been  made  is,  that  the 
plea  to  which  a  traverse  has  been  taken« 
aftd  on  which  isaue  has  been  joined,  cannot 
possibly  be  reconciled  with  the  evidenee 
which  has  been  given.  There  is  a  direct 
allegation  in  the  declaration,  that  a  reason* 
able  sum  of  money  had  been  tendered  or 

(1)  He  alio  obj«et«d  that  tbs  tMtiaumy  of  ths 
pltiatiff's  attorney  wit  contradicted  by  eererat 
other  witaeeeet,  eod  produced  aa  affidaTit  of  the  de- 
feadhnt  denying  the  correotaeie  of  hit  tUtement; 
hot,  Qpon  ditobarging  the  rale,  the  Court  were 
dearly  of  opinion  that  tbe  jnry  were  the  proper 
jadgee  of  tbe  valoe  of  the  evidence,  and  tbe  degree 
of  intereat  and  of  credit  of  tbe  witneea.  Tbe  die* 
cuanon  on  tbis  point  ia  therefore  omitted. 

(«)  1  Mo.  7^ 
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paid.  Now  it  is  well  known,  that  before 
any  action  can  be  maintained,  or  before 
the  Court  can  be  moved  to  grant  an  at- 
tachment for  the  contempt,  the  party  seek- 
ing to  set  the  law  in  motion  must  shew, 
that  he  has  tendered  a  reasonable  sum  for 
the  expenses  of  the  party  coming  and 
going,  &c. ;  and  the  only  question  is,  if  the 
sum  tendered  here,  (one  shilling,)  can,  un- 
der existing  circumstances,  be  considered 
a  reasonable  one.  Now,  that  which  is  a 
reasonable  sum,  depends  upon  circum- 
stances, besides  and  independent  of  those 
of  the  status  and  condition  of  the  party  in 
the  community,  and  of  the  actual  amount 
of  that  which  might  be  the  party's  expense. 
That,  for  example,  which  would  not  of 
itself  be  reasonable,  may  be  perfectly  so, 
if  the  witness  had  been  subpcenaed  and  paid 
by  the  opposite  party ;  and  that  appears  to 
be  the  situation  of  the  individual  here,  who, 
as  it  came  out,  received  a  guinea  from  the 
other  side.  Nor  did  the  case  rest  here. 
Evidence  was  given,  the  eflfect  of  which 
was,  that  there  was  something  tantamount 
to  an  admission  by  the  defendant,  that  a 
shilling  was  a  reasonable  sum,  for  when  he 
was  asked  by  the  plaintiff's  attorney,  if  he 
was  not  subpoenaed  by  and  had  not  received 
a  guinea  from  the  opposite  party,  he  ac- 
knowledged that  he  had.  •  It  was  then  ob- 
served that  there  was  no  necessity  for  giv- 
ing him  another,  and  to  this  he  assented. 
This  looked  like  a  mutual  agreement  that 
a  shilling  was  a  reasonable  sum,  and,  in 
such  a  state  of  facts,  I  am  of  opinion  that 
the  rule  should  not  be  granted  upon  this 
ground.  It  should  be  discharged  altoge- 
ther. 

Park,  J. — The  counsel  for  the  defendant 
object  very  speciously  that  a  shilling  is  not 
a  reasonable  sum  for  the  expenses  of  a  wit- 
ness coming  from  Camberwell.  This,  no 
doubt,  is  very  true;  but  such  is  not  the  real 
question.  The  real  question  is,  whether 
under  present  circumstances,  rebus  sic  stan- 
iiimSf  when  the  party  liad  received  a  guinea 
from  the  one  side,  a  shilling  was  not  a 
reasonable  sum  from  the  other.  The  guinea 
was  more  than  sufficient,  and  he  ought  not 
to  have  required  another  from  the  opposite 

Sarty,  unless,  if  I  may  so  express  myself, 
is  object  was  to  make  himself  perfectly 
impartial*    The  rule  should  be  discharged. 
Vaughan,  J. — I  am  of  the  same  opinion. 


If  a  party  choose  to  treat  a  shilling  as  a 
reasonable  sum,  he  is  estopped  from  saying 
aflerwards  that  it  is  not  so. 

Rule  discharged. 


} 


ABBOTTS  0.  KBLLT. 


18S7. 

Jan.  24. 

Process — Distringas, 

A  distringas  sued  out  after  the  expiration 
of  the  four  months  allowed  for  the  duratiom 
of  the  writ  of  summons,  is  invaUd,  and  wiU  be 
set  aside. 

Bagley  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  a  writ  of  dt#- 
tringas  issued  in  this  case  should  not  be  set 
aside,  on  the  ground  of  the  four  months 
allowed  by  the  10th  section  of  2  Will.  4. 
c.  S9,  for  the  duration  of  the  writ  of  sum- 
mons having  expired  before  the  writ  of 
distringas  had  issued.  He  cited  and  relied 
upon  Lemon  v.  Lemon  (1),  where  it  was 
held,  that  a  distringas  to  compel  an  ap- 
pearance could  not  issue  after  the  expira^ 
tion  of  the  writ  of  sunmions. 

Talfourdf  Serj.  shewed  cause,  and  en-  • 
deavoured  to  distinguish  the  case  cited, 
inasmuch  as  the  application  there  merely 
was,  that  a  writ  should  issue,  that  some- 
thing should  be  done ;  whereas  the  object 
here  was,  to  set  aside  a  writ  which  had 
issued,  and  to  undo  that  which  had  been 
actually  done ;  besides,  the  defendant  bad 
not  in  his  affidavits  negatived  the  fact  of 
the  writ  having  come  to  his  hands. 

TiNDAL,  C.J. — I  think  the  role  should 
be  made  absolute.  The  difficulty  in  re- 
fusing the  application  is  this — the  writ  of 
distringas  is  sued  out  to  enable  the  plain- 
tiff to  enter  an  appearance  for  the  delen- 
dant,  or  to  outlaw  him ;  and  how  can  a  man 
be  called  upon  to  appear  to  a  writ  which 
is  exhausted  and  gone  by  ? 

The  other  Judges  concurring — 

Rule  absolute,  for  setting  askte 
the  distringas.. 

(1)  S  Scott.  506. 
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r  If  ABTBR  AND  WARDXM8  OT  THB 
<         GUILD,  &C.  OF  THE  SKINNBRS' 


COMPANY  V,  JONB8. 


Bond — Forfeiture — Ban  krupt — Certifi" 
cote. 

The  defendant,  with  one  H,  entered  into  a 
jmt  and  several  bond,  with  a  penalty ^  con" 
dUkmed  for  repayment  by  H  of  a  sum  of 
money  lent^  at  the  end  of  three  years,  and  for 
payment  of  interest  on  the  1st  of  March  in 
each  year.  In  1 833,  the  interest  was  not 
paid  tmtil  the  30th  of  March,  after  which 
the  defendant  became  a  bankrupt  and  obtained 
his  certificate  i—Held,  that  the  certifcaU 
was  a  bar  to  an  action  against  the  defendant 
for  a  subsequent  default  by  H  in  not  paying 
the  principal,  as  the  bond  was  forfeited  by 
the  non-payment  of  interest  on  the  appointed 
day  before  the  bankruptcy,  and  the  forfeiture 
ceidd  not  be  purged  by  the  subseauent  pay^ 
ment :  consequently  the  penalty  became  the 
debt  m  law,  and  was  proveable  under  the 
cowmission. 

This  was  an  action  of  debt  against  the 
defendant,  as  surety  in  a  bond  conditioned 
for  payment  of  interest  on  the  Ist  of  March, 
and  repayment  of  the  sum  of  2001,  lent  by 
the  Skinners'  Company,  for  three  years,  to 
ooe  Butler,  pursuant  to  a  scheme  for  the 
disposal  of  certain  monies,  approved  of  by 
tn  order  of  the  Court  of  Chancery  on  the 
Ist  of  August  1832,  In  re  Thomas  Hunt's 
Charity  (I).     The  declaration  alleged,  that, 

(1)  Th«  ibllowing  wtt  m  part  of  the  scheme  eet 
l<artb  io  the  declaretioii—**  That  the  mooital  tum  of 
^OOL  should  be  lent  hy  the  company  to  aa  many 
f  oung  men  as  were  freemen  of  the  said  company  as 
the  tame  would  be  sufficieDt  for  until  it  should  have 
uxumulated  to  40,000/.,  auma  of  200L  each  for  the 
tptce  of  three  years,  at  intareat  after  the  rate  of 
tL  10s.  per  oent.  upon  security  to  be  approved  of  by 
he  masters  and  wardens  of  the  said  company  for  the 
vpaymentofsuch  snmof  tOOi.  with  the  said  intereat 
layable  jearly,  at  the  end  of  the  Said  three  years, 
lad  that  such  young  men.  in  order  to  be  qualified  to 
eoepc  of  such  loans,  should  hare  aerred  an  appren- 
iceship  of  seven  years  to  their  trade,  &o. ;  and,  at 
be  time  of  making  such  application  for  aoch  loan, 
bould  be  householders  of  good  repute,  and  produce 
toper  testimonials*  &c.  of  their  capahility  to  give 
be  required  security  to  the  satiafaction  of  said  maa- 
sr,  Aic.;  and  in  case  any  young  man,  who  ahould 
ttve  socfa  lona  advanced  to  him,  should,  during  any 
«t  of  the  time  which  he  was  entitled  to  retain  and 
New  Scries.  VL~C.P. 


although  Butler  duly  paid  the  two  seve- 
ral sums  of  5/.  each,  the  first  two  years' 
interest  on  the  1st  of  March  1833  and  the 
1st  of  March  1834  ;  and  although  the  day 
in  and  by  the  said  condition  appointed  for 
payment  of  the  said  sum  of  205/.,  that  is, 
the  sum  lent  and  the  interest  for  the  third 
year,  elapsed  long  before  the  commence- 
ment of  the  suit,  yet  the  said  Butler  did 
not  pay  on  the  day  and  year  aforesaid,  ac« 
cording  to  the  tenor  and  effect  of  said  con- 
dition,  and  said  sums  remained  due  and 
unpaid. 

The  defendant  pleaded,  that  Butler  did 
not  pay  the  interest  which  became  due  . 
under  and  by  virtue  of  the  said  writing 
obligatory  and  the  said  condition  thereof 
on  the  said  1st  of  March  1833,  &c.,  but 
wholly  neglected  and  omitted  so  to  do,  and 
therein  failed  and  made  default,  whereby 
the  said  writing  obligatory  became  forfeit- 
ed ;  and  that,  after  the  same  writing  obli- 
gatory became  forfeited,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the 
11th  of  June  1833,  the  defendant  became 
bankrupt  within  the  true  intent  and  mean- 
ing of  the  statute,  &c.,  and  that  the  said 
debt  in  the  declaration  mentioned,  and 
thereby  demanded,  became  due  and  was 
payable,  and  the  cause  of  action  for  or  in 
respect  thereof  accrued  to  the  plaintiffs  be- 
fore he,  the  defendant,  became  a  bankrupt ; 
and  of  this  he  puts  himself  on  the  country. 

The  plaintiffs  joined  issue,  and  the  fol- 
lowing 

CASE 
was  submitted,  under  the  statute  3  &  4 
Will.  4.  c.  42.  s.  25.— By  bond  of  the  1st 
of  March  1832,  described  in  the  declara- 
tion and  executed  as  well  by  J.  Butler  as 
the  defendant,  they  became  jointly  and 
sev^ally  bound  to  the  plaintiffs  in  400/., 
subject  to  the  condition  above  mentioned. 
The  sum  of  200/.,  as  therein  stated,  was 
advanced  to  the  said  Butler,  who  paid  to 
the  plaintiffs  the  first  year's  interest,  5/.,  on 
the  30th  of  March  1 833,  and  the  second 
year's  interest  on  the  5th  of  April  1834, 
but  has  not  paid  the  sum  of  205/.,  whicli 
was  payable  on  the  1st  of  March  1835, 

hold  the  same,  fall  into  decay  by  riot  or  ill  hus- 
bandry, or  any  dishonest  or  immoral  conduct,  the 
aaid  maater,  wardens,  &c.  should  be  at  liberty  to  call 
in  and  enforce  the  repayment  of  the  loan,  with  the 
interest  due,  and  lend  the  same  again  to  others." 
Q 
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according  to  the  condition,  &c.  Defendant, 
being  a  trader,  committed  an  act  of  bank- 
ruptcy on  the  10th  of  June  1833,  and  a 
commission  of  bankruptcy  was  duly  issued 
against  him  on  the  11th  of  June  1833,  un- 
der which  the  said  act  of  bankruptcy  was 
proved,  and  he  was  thereon  duly  declared 
a  bankrupt,  and  on  the  24th  of  August 
1833,  a  certificate  of  his  conformity  was 
duly  signed  and  allowed.  After  the  1st  of 
March  1835,  several  applications  were 
fruitlessly  made  to  Butler  for  payment  of 
the  205/.,  but  no  application  was  made  to 
defendant  as  his  surety  for  payment  of  that 
sum  until  the  20th  of  May  1835,  nor  did 
defendant  receive  any  notice  from  the  com- 
pany that  they  should  look  to  him  for  pay- 
ment of  either  principal  or  interest  before 
the  last-mentioned  day.  The  plaintifit 
never  proved  or  claimed,  or  attempted  to 
prove,  any  debt  whatever  on  the  estate  of 
the  defendant  under  the  commission. 

The  question  for  the  decision  of  the 
Court  was,  whether  the  bankruptcy  and 
the  certificate  of  the  defendant  barred  the 
claim  of  the  plaintiffs  in  the  action. 

Henderson,  for  the  plaintiffs. — Admitting 
that  the  bond  was  forfeited  at  common  law, 
by  the  non-payment  of  interest  at  the  time 
prescribed,  it  does  not  follow  that  the  for- 
feiture was  such  as  to  bring  the  case  within 
the  56th  section  of  6  Geo.  4.  c.  16  (2). 
The  forfeiture  was  of  a  mere  technical  na- 
ture, for  if  an  action  had  been  brought,  and 
the  non-payment  alleged  as  a  breach,  the 
plea  of  solvii  pott  diem  might  have  been  re- 
lied upon  under  the  4  &  5  Ann.  c.  16.  s.  12. 
Neitlier  is  the  case  within  the  spirit  or  letter 
of  the  121st  section  (3),  the  object  of  which 

(S)  Which  enacU— "  That  if  any  bankrupt  shall, 
before  the  iMuing  of  the  commission,  hare  contract- 
ed any  debt  payable  on  a  contingency  which  shall 
not  have  happened  before  the  iasning  of  tnch  cooi- 
mission,  the  person  with  whom  such  debt  hss  been 
contracted  may,  if  he  think  fit,  apply  to  the  com* 
misnnners  to  set  a  yalue  upon  eucli  debt ;  and  the 
commissioners  are  herebv  required  to  ascertain  the 
value  thereof,  and  to  a<unit  such  persons  to  prove 
the  amoum  so  ascertsined  and  recei? e  the  dividendt 
npon  them." 

(3)  The  words  of  which  are—"  That  erery  bank- 
mpt  who  shall  bate  duly  surrendered  and  in  all 
things  conformed  himself  to  the  lawa  in  force  con- 
cerning btnkrupts  at  the  time  of  issniogthe  cMnmis- 
•ion  againat  him,  shall  be  discharged  from  all  debts 
due  by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  hereby  made  pro? eable  under 
the  commission." 


was  to  extricate  the  bankrupt  from  all  con- 
tingent liabilities.  The  principle  established 
in  Thompson  v.  Thompson  (4)  is  equally 
applicable  here.  There  it  was  held,  that 
the  instalments  of  an  annuity,  for  the  pay- 
ment of  which  a  bankrupt  is  surety  only, 
and  which  he  covenants  to  pay  in  caae  of 
the  default  of  the  grantor,  are  not  barred 
by  his  certificate.  The  case  resembles  in 
substance  that  of  Winter  v.  Mousky  (5X 
where,  there  having  been  no  forfeiture  of 
the  bond,  it  was  held  that  it  did  not  consti- 
tute a  debt  proveable  under  the  commissioii* 
Summon  v.  Miller  (6)  is  admitted,  where 
the  party  was  allowed  to  insert  the  debt  in 
his  schedule  when  seeking  the  benefit  of  the 
Insolvent  Debtors  Act ;  but  here  there  was 
an  actual  forfeiture.  Neither  is  there  any  an- 
alogy between  this  case  and  WyUev.  fVilke$ 
(  7 ),  where  the  certificate  of  the  bankrupt  was 
held  to  be  a  discharge  from  future  demands. 
What,  in  this  case,  was  to  be  proved  ? — iiol 
the  penalty  of  the  bond,  for  the  21  Jac  1« 
c.  19.  s.  9.  expressly  provides,  that  "ere-* 
ditors  having  security  by  specialty,  with  or 
without  penalty,  shall  not  be  relieved  upon 
such  specialties  for  any  more  than  a  rate* 
able  part  of  their  just  and  true  debts  with 
the  other  creditors  of  the  bankrupt,  without 
respect  to  any  such  penalty."  Neither  could 
it  be  the  interest,  for  it  was  uncertain 
whether  it  would  be  due  or  not.  Anotbor 
objection  is,  that  the  debt  is  not  capablf 
of  valuation,  and  therefore  not  proveable 
under  the  commission, — per  Lord  Ellen- 
borough,  C.J.  in  The  Overseers  of  St,  Mar^ 
tin  v.  Warren  (8),  per  Littledale,  i.  and 
Parke,  J.  in  Clements  v.  Langley  (9),  Tay- 
lor  V.  Young  (10).  He  also  cited  Boormtm 
V.  Nash  (11),  Atwood  v.  Partridge  (12), 
Yallop  V.  Ehers  (13),  Ex  parte  Davis  in  re 
Wentworth  (14),  Ex  parte  Lancaster  Canal 

(4)  f  Bing.  N.C.  168 ;  s.  o.  4  Law  J.  Rep.(ii.t.) 
C.P.31I. 

(5)  f  B.  &  Aid.  80t. 

(6)  S  B.  &  Ad.  596 ;  s.  c.  1  Lew  J.  Repi  iCB* 
168. 

(7)  Dougl.  519. 

(8)  1  B.  &  Aid.  491. 

(9)  5  B.  &  Ad.  872  ;  s.  e.  S  Uw  J.  Rep.  (n^) 
K.B.  175. 

(10)  8B.&Ald.5Sl. 

(11)  9B.&C.  146;s.e.7LewJ.Re|>.K.B.15a. 
(IS)  4  Bing.  209  ;  S.C  5  Law  J.  Re(^  C.P.  154. 
(15)  1 B.  &  Ad.  698 ;  S.C.  9  Uw  J.  R^.  K.B.  105^ 
(14)  1  MonU  S97. 
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CmpMf(\5\  Eat  parte  Tmdal  (16),  Em 
parU  TkmptoH  {17). 

Fuh,  contrik. — The  argament  for  the 
plaintiflTs  assumes,  that  the  pajonent  of  in* 
tereit  on  the  80th  of  March  was  equivalent 
to  a  payment  on  the  1st;  but,  at  common 
Jaw,  a  payment  a(\er  the  day  was  not  equi** 
nlent  to  a  payment  on  the  day,  for  other- 
wise the  statute  of  Anne,  which  gives  the 
plea  of  tolmi  post  diem^  would  have  been 
mmecessary.  Consequently,  payment  after 
the  day  did  not  do  away  with  the  forfeiture, 
and  the  plaintiflT  might  upon  the  first  de« 
ftah  have  proceeded  against  the  defendant, 

II  fai  Fan  Sandau  v. (18).  Neither 

ean  it  be  contended,  that  the  bond  here  was 
within  the  statute  8  &  9  Will.  S.  c.  11,  for 
It  is  clearly  within  that  of  Anne — Murray 
r.  Earl  of  Stair  (19),  Smith  v.  Bond  (20). 
rbe  objection  founded  upon  this  being  a 
iebt  on  a  contingency  not  capable  of  valua- 
ioD,  is  equally  unavailing.  The  case  is 
Hthm  the  principle  of  Perkins  v.  Kemp^ 
ml  (21),  where  it  was  held,  that  an  ati* 
niity  bond,  if  forfeited  before  the  bank* 
aptcy,  should  be  valued  and  proved  under 
be  commission,  and  the  bond  being  once 
i>rfeited  at  law  is  always  considered  as 
wfeited.  Ex  parte  Myers  (22),  Ex  parte 
^mpum  (23),  Ex  parte  Grundy  (24),  Ex 
wrte  Lewie  (25),  Ex  parte  Wmchister  (26), 
Iz parte  Roulatt (27),  Ex  parte  King  (28), 
re  also  authorities  for  the  defendant.  Be* 
des,  there  ia  no  difficulty  in  making  the 
ihiation,  as  all  that  is  required  is  to  make 
deduction  of  the  rebate  of  interest,  ac* 
>rding  to  the  principle  laid  down  in  the 
(st  section  of  the  statute. 
Henderson  was  heard  in  reply. 

TiNDAi:.,  C.J. — The  question  which  ia 
ibmitted  to  oar  consideration,  and  upon 

(15)  ]  M<mt.  27. 

(16)  Ibid.  462. 

(17)  iMonuaE  B1.S19. 

(18)  1  B.  &  A1d.X14. 
119)  tB.  &C.  8t. 

ffO)  10  Biog.  It5;  s.e.  f  Law  J.  lUp.  (M.sX 

P.  t69. 

(fl)  «  W.  Black.  1106. 

Its)  1  Mont.  &  Bl.  229. 

:t3)  1  Moot.  &  Ayr.  541. 

(24)  1  M.  &  M'Ar.  29S  ;  t.  6.  8  Law  J.  Rep. 

MO.  54. 

25)  Ibid.  426  ;  s.  c.  8  Law  J.  Rep.  Cbsno.  56. 

[26)  1  Atk.  118. 

:27)  t  Bm9,  416. 

^28)  8  Vm.  S54. 


which  we  are  oallad  upon  to  decide,  is, 
whether  the  debt,  which  arises  upon  the 
bond  given  by  the  defendant  to  the  plain- 
tiffs, was  proveable  against  the  estate  of  the 
defendant,  he  having  become  bankrupt ;  for 
if  it  was,  the  certificate  will  undoubtedly 
be  a  bar  to  the  demand.  To  determine  the 
point,  it  will  not  be  necessary  to  go  into  the 
construction  of  the  56th  section  of  the  sta- 
tute, nor  into  the  consideration  of  the  va- 
rious cases  decided  upon  it.  According  to 
the  best  construction  which  I  can  put  upon 
the  different  circumstances  of  this  transac- 
tion, I  come  to  the  conclusion  that  the  bond 
was  forfeited  before  the  bankruptcy,  and 
consequently  that  the  debt  was  proveable 
under  the  commission.  Let  us  look  to 
the  terms  of  the  engagement  entered  into 
between  the  parties.  This  was  the  joint 
bond  of  Butler  and  the  defendant,  and  being 
so,  it  was  exactly  the  same  thing  as  if  they 
had  given  two  separate  bonds  to  the  obli- 
gees. The  condition  of  the  bond  is,  that 
the  interest  of  the  sum  is  to  be  paid  by 
Butler  on  the  Ist  of  March  1 SSS,  &c.  To 
me  it  appears,  from  the  facts  as  stated  in 
the  case,  that,  upon  the  Ist  of  March  1888, 
default  was  made ;  and  from  that  time,  if 
proceedings  had  been  taken,  no  one  could 
doubt  that,  in  a  court  of  law,  it  would  have 
been  held  that  the  bond  was  forfeited,  and 
that  the  penalty  was  the  legal  debt  due 
from  the  defendant ;  and  it  is  equally  clear, 
that  if  things  had  continued  precisely  in 
that  state  until  the  11th  of  June,  the  date 
of  the  defendant's  bankruptcy,  no  argument 
could  have  arisen  at  all  upon  the  subject. 
The  bond  would  remain  as  a  forfeited  bond, 
and  the  penalty  would  be  the  debt  due  in 
a  court  of  law.  But  it  is  contended,  that 
another  state  of  things  has  occurred,  in 
consequence  of  Butler  having  paid  the  in- 
terest on  the  80th  of  March,  and  of  its 
being  accepted  by  the  party ;  and  it  is  no# 
said  for  the  plaintiffs,  that  the  legal  effect 
and  operation  of  such  acceptance  by  them 
are  substantially  the  waiver  of  the  for- 
feiture. Now,  I  am  not  aware  of  any  prin- 
ciple of  law  upon  which  this  position  can  be 
said  to  depend.  The  case  might  admit  of 
a  different  consideration  if  this  proposition 
were  advanced  by  the  borrower  of  tha 
money  himself  upon  having  made  such 
payment  In  such  case,  £e  statute  of 
Anne,  which  gives  the  plea  ofsolmt  poet 
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^Uem,  puts  him  in  the  same  condition  as  if 
he  had  made  the  pa3rment  upon  the  day. 
The  enactment,  which  allows  such  plea  to  be 
used,  shews  thenecessity  of  the  statute,  with- 
out which  the  plea  would  not  be  good;  for 
the  old  law  with  regard  to  accord  and  satis- 
faction shews,  that  that  which  is  allowed  by 
the  statute  could  not  be  done.  In  Com. 
Dig.  *  Accord  and  Satisfaction,'  (A  £,)  it  is 
said — **  Accord  is  no  plea  where  a  certain 
duty  accrues  by  deed  merely,  for  a  deed 
ought  to  be  avoided  by  a  matter  of  as  high 
a  nature — 6  Co.  44  (A)."  The  act  of  Anne, 
for  the  purpose  of  avoiding  a  debt  due  on 
a  deed  by  payment  on  a  day  subsequent  to 
that  fixed  for  payment,  gives  a  remedy  by 
the  plea  of  solvit  post  diem  ;  but  it  gives  it 
only  to  him  who  is  to  pay;  it  does  not  give 
it  to  a  guaranty ;  nor  does  it  give  it  when 
principal  and  interest  are  to  be  paid  toge- 
ther; and  this  bond,  which  was  broken 
on  the  1st  of  March  1838,  must  be  con- 
sidered in  a  court  of  law  as  broken  still, 
notwithstanding  any  payment  which  may 
be  said  to  have  afterwards  taken  place.  I 
am  not  prepared  to  say  how  a  court  of 
equity  would  act  upon  the  occasion,  or 
to  affirm  or  deny  what  the  effect  of  a 
petition  to  the  Lord  Chancellor  would 
be,  for  the  purpose  of  preventing  a  party 
from  proving  under  a  commission  of  the 
surety  when  he  still  continues  to  treat 
with  the  principal.  I  neither  affirm  nor 
deny  what  might  be  the  probable  result 
of  such  proceeding ;  I  merely  decide  that, 
according  to  the  construction  of  law, 
the  bond  is  forfeited  and  the  penalty  be- 
came the  debt,  and  all  know  that  such  debt 
may  be  proved  under  the  circumstances, 
with  no  other  proceeding  than  a  rebate  of 
the  interest  for  the  time.  Thus,  as  it  ap- 
pears to  me,  the  debt  was  proveable  under 
the  commission,  without  reference  to  any 
contingency,  and,  consequently,  the  certifi- 
cate was  a  bar. 

Park,  J. — I  am  of  the  same  opinion. 
The  case  has  been  extremely  well  argued 
on  both  sides,  and  I  was  for  some  time  in- 
duced, by  the  ingenuity  of  Mr.  Henderson's 
argument,  to  come  to  a  conclusion  different 
from  that  at  which  I  have  finally  arrived. 
I  was  at  first  almost  induced  to  believe  that 
the  debt  was  of  a  nature  which  was  incapable 
of  calculation  or  of  valuation;  and  that  it 


would  be  impossible  for  the  parties  to  shew 
to  what  extent  they  had  been  damnified, 
and  that  the  immorality  of  Butler,  the  party 
to  whom  the  money  was  lent,  and  the  other 
circumstances,  should  be  taken  into  consi- 
deration for  the  purpose  of  forming  an  esti- 
mate of  the  valuation.  This,  I  allow,  was 
for  some  time,  though  it  is  not  at  present, 
the  impression  upon  my  mind.  Mr.  Hen- 
derson candidly  admitted,  upon  the  outset 
of  his  argument,  that  the  bond  was  forfeit- 
ed by  the  non-payment  of  the  interest  upon 
the  appointed  day ;  and  if,  at  that  period,  the 
plaintiffs  had  proceeded  against  the  surety, 
they  would  undoubtedly  have  maintained 
their  claim  of  debt  against  him.  As  to  what 
has  been  said  by  my  Lord  in  respect  to  an 
appeal  to  the  Court  of  Chancery,  we  have 
nothing  to  say  to  it.  The  only  question  for 
our  decision  is,  whether  this  debt,  forfeited 
at  law,  might  be  considered  as  due  and 
proveable  under  the  commission,  upon  oflfifr- 
ing  to  allow  a  rebate  of  the  interest ;  and 
I  am  of  opinion  that  the  debt  was  thus 
proveable,  and,  consequently,  that  it  was 
barred  by  the  certificate. 

Vauohan,  J.— The  apparent  hardship 
of  this  case  would  induce  me,  if  it  were 
possible,  to  put  upon  this  transaction  a 
construction  favourable  to  the  plaintiflfs; 
but  I  think  it  is  impossible  to  come  to  an* 
other  conclusion,  or  to  put  a  different  con- 
struction upon  the  121st  section  of  the 
statute ;  and  the  question  is,  was  there  or 
was  there  not  a  debt  proveable  under  the 
commission?  The  transaction  has  arisen 
upon  the  debt  of  two  parties  who  gave  a 
joint  bond,  which  is  just  the  same,  as  ob- 
served by  my  Lord,  as  if  the  plaintiffs  had 
given  two  bonds  perfectly  separate.  By 
the  condition,  the  interest  was  to  be  paid 
on  a  certain  day.  Upon  the  first  appoint- 
ed day  it  was  not  paid ;  neither  was  it  paid 
on  the  second,  but  it  was  paid  on  a  sub- 
sequent day.  It  is  impossible  to  contend, 
that,  if  a  forfeiture  took  place,  it  could  be 
purged  or  done  away  with  by  the  sub- 
sequent pajrment.  I  do  not  take  upon  my- 
self to  say  what  relief  may  be  obtained  in 
the  Court  of  Chancery,  but  I  am  of  opinion 
that  this  debt  was  proveable  under  the  com* 
mission,  and  that  the  certificate  is  a  bar. 

JudgmerU/or  the  defendant. 
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REMINGTON  V.  BAKER. 


18S7 

Jan.  23 

Interest — Bill  of  Particulars — Evidence, 

In  an  action  to  recover  two  quarters*  inter^ 
^tt  vpon  the  principal  sum  of  700/.,  the 
nil  of  particulars  delivered  to  the  defendant, 
\fter  stating  the  amount  of  the  demand, 
\ddidy  "  and  for  which  principal  sum  of 
OOL,  the  note  of  hand,  of  which  the  follow^ 
'^  isa  copy,  rvas  given  by  the  defendant  to 
he  plaintiff.**  The  declaration  made  noal" 
tsion  to  the  note  as  the  ground  of  action. 
Jponthe  trial,  the  note  was  not  produced,  as 
was  found  to  he  on  a  wrong  stamp,  hut  the 
laintif  supported  his  case  by  other  evidence, 
Md  obtained  a  verdict.  On  a  rule  for  entering 
nonsuit,  on  the  ground  of  the  non-produc* 
m  of  the  note,  TiDdal,  C.J.  and  Uaselee, 
were  of  opinion,  that  it  necessarily  appear  ^ 
\  that  the  note  was  t/te  only  contract  between 
e  parties,  on  which  the  cause  of  action  rvas 
unded;  consequently,  that  the  rule  for  the 
msmt  should  be  made  absolute.  Park,  J. 
1^  Vaughan,  J.,  contra,  thought  that  it  did 
t  necessarily  appear  that  the  note  was  the 
ly  contract  between  the  parties  on  which 
e  claim  was  founded;  that  the  plaintiff  in 
ch  case  might  be  remitted  to  his  original 
ntract  ;  and  consequently  that  the  rule 
9uld  be  discharged. 

In  this  action,  (tried  before  the  under- 
mffof  Middlesex,)  in  which  the  plaintiff 
light  to  recover  two  quarters'  interest,  at 
per  cent.,  due  upon  the  11th  of  May, 
on  a  debt  of  700/.,  the  biU  of  particu- 
B  delivered  by  the  plaintiff's  attorney 
A  as  follows: — ''The  action  is  brought 
'  the  recovery  of  the  sum  of  17/.  Is,, 
ich  the  plaintiff  claims  to  be  due  to  him 
>m  the  defendant,  at  the  rate  of  51,  per 
It.  per  annum,  due  the  1 1th  of  May  now 
t  past,  and  for  which  principal  sum  of 
01,,  the  note  of  hand,  of  which  the  fol- 
iring  is  a  copy,  was  given  by  the  defen- 
nt  to  the  plaintiff,  on  the  11th  of  January 
S4."  To  the  bill  was  added  the  copy  of 
!  note,  jMiyable  at  three  years  afler  date, 
h  lotereat  at  5/.  per  cent.,  payable  quar- 

It  appeared  at  the  trial,  that  the  defen* 

It,  who  was  a  poulterer,  had  a  variety 

lealings  with  the  plaintiff,  then  a  banker, 

result  of  which  was,  that  he  was  in- 


debted to  the  plaintiff  in  the  sum  of  740/. 
Upon  some  discussions  which  took  place 
between  plaintiff's  attorney  and  the  defen- 
dant, it  was  agreed  to  strike  off  40/.  of  the 
debt,  and  the  note  referred  to  was  given 
at  three  years'  date  with  interest ;  and  the 
defendant  wrote  to  the  plaintiff  a  letter, 
stating  in  substance,  that  as  he,  (the  plain- 
tiff,) upon  taking  the  defendant's  note  of 
hand  for  700/.,  at  three  years,  with  interest 
at  51,  per  cent.,  payable  by  the  quarter  in 
the  meantime,  had  struck  off  40/.,  the  writer 
would  not  charge  him  anything  for  articles 
furnished  in  the  way  of  his  trade. 

The  note,  in  consequence  of  being  upon 
a  wrong  stamp,  could  not  be  produced; 
and  the  plaintiff  went  into  other  evidence, 
and  obtained  a  verdict,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  upon 
the  ground  of  the  non-production  of  the 
note. 

Kelly  obtained  a  rule  accordingly,  submit- 
ting that  the  plaintiffwas  not  entitled  tore- 
coyer,  as  his  demand  for  interest,  as  appear- 
ed from  the  bill  of  particulars,  was  founded 
on  a  written  contract,  viz.  the  promissory 
note,  and  that  written  contract  was  conse- 
quently the  only  proper  and  sufficient  evi- 
dence to  sustain  the  action. 

Hoggins  shewed  cause,  and  contended, 
that  there  was  nothing  in  the  bill  of  parti- 
culars, to  shew  that  the  claim  for  interest 
was  founded  upon  the  note.  The  bill 
merely  stated,  Uiat  the  demand  was  for 
two  years'  interest  upon  the  sum  of  700/., 
due  from  defendant  to  plaintiff  on  the  1 1  th 
of  May,  and  did  not  allege  the  interest  to 
be  due  on  a  note  for  that  amount.  Neither 
could  that  statement  be  collected  from  the 
declaration,  which  was  in  the  common  form, 
for  the  forbearance  of  monies  due  and 
owing  from  the  defendant  to  the  plaintiff^ 
and  on  an  account  stated.  He  referred  to 
Singleton  v.  Barrett  {I),  where  the  particu- 
lars  of  the  plaintifTs  demand  were  on  an 
account  stated,  ''  as  appeared  by  a  memo- 
randum under  the  hand  of  the  defendant 
of  this  date  ;"  and  the  memorandum  being 
inadmissible  for  want  of  a  promissory  note 
stomp,  it  was  held,  that  the  account  stated 
might  be  proved  by  other  evidence  than 
the  memorandum. 

Kelly  was  heard  in  support  of  the  rule. 

<1)  S  Cr.  &  Jtr.  568. 
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TiNDAt,  C.J. — If  a  difief ence  of  opinion 
exists  amongst  my  learned  Brethren  upon 
the  bench,  it  does  not  exist  with  regard  to 
the  law  of  the  case,  or  the  principle  on 
which,  according  to  law,  it  should  be  decid- 
ed ;  but  it  is  in  respect  to  the  facts,  as  they 
appeared  in  evidence.  There  is  no  doubt 
as  to  the  law,  that  where  there  is  a  contract 
between  any  parties  which  becomes  the 
subject  of  litigation,  that  original  contract 
must  be  produced  for  the  inspection  of  the 
jury ;  and  certainly,  as  it  strikes  my  mind, 
the  contract  for  the  payment  of  the  interest 
evidenced  by  the  promissory  note,  is  the 
contract,  which,  as  it  appeared  by  the  tes- 
timony given,  was  that  entered  into  between 
the  parties.  As  it  appears  to  my  mind, 
there  was  nothing  by  which  the  payment 
of  interest  was  to  be  obtained,  except  the 
promissory  note.  Upon  an  investigation 
of  the  facts,  it  appears  that  there  was  ori- 
ginally a  debt  of  700/.  due  from  the  defen- 
dant to  tlie  plaintiflT,  for  goods  sold  and 
delivered.  On  the  4th  of  February,  an 
arrangement  was  entered  into  between  the 
parties,  when  the  defendant  required  three 
years'  time  to  pay  the  debt,  to  which  the 
plaintiffassented,  the  opposite  party  having 
agreed  to  give  a  promissory  note  for  the 
amount,  with  5/.  per  cent,  interest,  at  quar- 
terly payments.  Now,  to  my  mind,  it 
seems  that  there  was  no  contract  for  the 
interest  at  all,  except  by  this  note ;  and 
when  it  appeared  upon  the  cross-examina- 
tion of  a  witness  that  the  note  was  given^ 
the  Court  was  boui^d  to  be  satisfied  as  to 
when  the  note  was  given,  the  day  on  which 
It  was  to  fall  due,  &c. ;  but  the  note,  not 
being  on  a  proper  stamp,  was  not  admis- 
sible as  evidence.  But  it  is  said  for  the 
defendant,  that  this  promissory  note  was 
not  the  contract  for  the  payment  of  the 
interest  on  the  debt;  that,  in  fact,  it  did  not 
appear  to  be  the  security  for  the  debt  and 
interest;  and  that  when  a  party  fails  to  re- 
cover upon  such  note,  he  is  remitted  to  hi« 
original  contract.  To  this  I  have  only  to 
tay,  that  the  facts  in  the  shape  in  which 
the  evidence  was  given,  do  not  appear  to 
warrant  such  conclusion :  they,  I  thinks 
serve  to  shew  that  the  promissory  note  was 
the  only  contract  by  which  the  interest 
was  given.  The  rule,  therefore,  for  a  non- 
suit should,  in  my  opinion,  be  absolute. 

Park,  J. — It  is  satisftictory,  upon  this 


occasion,  to  know  that  there  ik  no  differ- 
ence of  opinion  as  to  the  law.  I  am,  of 
course,  most  sorry  that  I  cannot  agree  with 
my  Lord  Chief  Justice  in  the  opinion  which 
he  has  expressed,  but  I  am  decidedly  of 
opinion  that  there  is  no  ground  for  this  ap- 
plication. Much  has,  I  think,  been  given 
up  with  regard  to  the  bill  of  particulars. 
"Without  referring  to  the  case  cited  from  2 
Cro,  ^  Jer.t  that  part  of  the  bill  of  par- 
ticulars on  which  stress  has  been  laid,  is,  I 
think,  nothing  more  than  surplusage  an  the 
part  of  the  attorney,  and  one  consequence 
of  this  will  be,  to  make  Judges  at  chambers 
diffident  as  to  the  granting  of  orders  for 
further  and  better  particulars.  In  this 
case,  the  bill  Brst  states  the  demand  to  be 
for  two  quarters'  interest  on  the  sum  of 
700/.,  due  from  the  defendant  to  the  plain- 
tiff. The  attorney  then  goes  on  and  ampli- 
fies, and  says,  "  for  which  principal  sum  of 
700/.  the  note  of  hand,  &c.  was  given  by 
the  defendant."  The  reason  of  his  making 
this  statemenjt  was,  in  my  judgment  at  least, 
to  shew  how  the  matter  arose,  and  the  na- 
ture of  the  transaction.  This  is  the  con** 
str action  which  should,  I  think,  in  justice 
be  put  upon  the  bill  of  particulars.  The 
next  point,  I  think,  for  consideration  is, 
whether  there  was  evidence  for  the  jury  to 
support  the  plaintiff's  case,  without  the 
production  of  the  note ;  and  I  think  there 
was  :  I  think  there  was  evidence  sufficient 
for  the  jury,  on  which  the  plaintiff  might 
stand  in  support  of  his  claim  to  the  interest, 
without  talking  of  the  note  at  all ;  and  the 
justice  of  the  case  should  not  be  defeated, 
because  the  note  to  which  the  ol^ectton  is 
taken  has  been  set  up. 

Gaselbb,  J. — It  is  not  for  us  to  consider 
whether  or  not  this  is  a  gracious  applica- 
tion ;  we  are  only  to  decide  whether  it  is 
good  in  point  of  law,  and  I  am  sorry  to  say 
I  think  it  is.  If  there  was  a  mere  verbal 
contract  between  the  parties,  an  action 
could,  no  doubt,  be  maintained  upon  it ; 
but  I  think  it  is  evident  here  that  there 
was  no  contract  to  pay  the  interest,  until 
the  writing  was  entered  into.  The  pay- 
ment of  interest  was  no  part  of  the  original 
contract,  and  it  could  not  be  recovered 
without  the  production  of  the  promissory 
note. 

Vauohak,  J. — ^Thereis  no  disagreement 
on  the  Bench  with  regard  to  the  rules  of 
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iw  or  evidence.  The  diflference  of  opjnion 
ipplies  merely  to  the  application  of  those 
ules,  to  the  facts  of  the  present  case,  which, 
anay  opinion,  warranted  the  finding  of  the 
nry.  The  party  should  not  be  prevented 
rom  referring  to  tJie  original  contract  for 
oods  sold  and  delivered,  and  it  does  not 
ppear  that  the  present  was  not  such  con- 
act.  The  question  which  we  are  to  con- 
der  with  regard  to  the  evidence  is,  if  the 
Dte  were  not  produced  at  all,  was  there 
rwas  there  not  sufficient  to  enable  the 
aintiff  to  maintain  his  action  ?  In  my 
)inion  ihere  was,  and  I  think  he  should 
»t  be  placed  in  a  worse  situation  by  the 
eduction  of  the  note.  It  appears  that  a 
ttiement  or  arrangement  had  been  enter- 

into  between  these  parties,  by  which 
s  sum  of  700/.  was  to  be  paid  at  the  end 
three  years,  and  suppose  the  question 

to  this  contract,  were  put  thus  to  the 
y.  "  were  they  of  opinion  that  the  debt 
s  justly  due,  and  acknowledged  to  be 
e  by  the  defendant  ?  and  did  he,  the  de- 
dant,  agree  and  assent  to  the  payment 
the  5L  per  cent,  interest,  before  the  note 
I  given  ?"  If  such  were  tlie  case,  the 
e  would  be  nothing  more  than  a  colla- 
il  security,  and  the  jury  would,  I  think, 
warranted  in  finding  as  they  have,  even 
be  note  were  not  produced  at  all.  And 
in  my  opinion,  the  party  would  be  war- 
ted  in  standing  upon  that,  on  which,  for 
le  reason,  he  has  not  stqpd,  he  should 
be  punished  for  his  indiscretion.  The 
iict  should  consequently,  I  think,  stand. 
[  result  of  our  decision  (which,  indeed, 
^not  much  regret)  is,  that  things  remain 
they  are,  and  the  case  stands  as  if  the 

were  refused. 

Verdict  to  stand. 


37, 


DOE  dem.  THOMAS  BATH  0.  STS- 


19.    3  FHEN  CLARKE  AND  OTHERS. 

Alness — Competency — Interest, 

Itere,  in  ejectment  to  recover  certain 
s,  the  lessor  of  the  plaintiff  claimed  as 
at-larv  to  the  jmrchasert  and  a  witness 
produced  by  the  defendants^  for  the  pur" 
of  proving,  that  he  himself  not  the 
r  of  the  plaintiff,  was  the  heir  of  such 
haser : — Heldy  th^t  he  was  adnussible 


to  prove  such  fact,  and  was  not  incompetent 
through  interest. 

This  was  an  action  of  ejectment,  to  re- 
cover the  great  or  rectorial  tithes  of  up- 
wards of  500  acres  of  land,  at  Norbury  and 
Thornton  Heath,  in  the  parish  of  Croydon. 
The  lessor  of  the  plaintiff  claimed  as  heir- 
at-law  of  John  Bath,  the  purchaser  of  the 
tithes  in  question,  and  father  of  Mary  Bath, 
otherwise  Clarke,  who  held  them  during 
her  coverture  with  her  husband.  She  died 
in  1823,  and  her  husband  held  possession, 
as  it  was  said,  tortiously,  until  the  time  of 
his  death  in  18(53,  and  the  defendants  (who 
defended  as  landlords)  claimed  as  his  de- 
visees. To  rebut  the  title  of  the  lessor  of 
the  plaintiff,  the  defendants  called  a  witness, 
one  John  Bath,  who  described  himself  as 
the  real  heir-at-law  of  John  Bath,  the  pur- 
chaser of  the  disputed  property,  being,  as 
he  stated,  the  descendant  of  John  Bath,  an 
elder  brother  of  Henry  Bath,  through  whom 
the  lessor  claimed.  He  was  objected  to  as 
incompetent,  on  the  ground  of  interest. 
The  learned  Chief  Baron,  however,  before 
whom  the  cause  was  tried,  overruled  the 
objection ;  and  a  verdict  was  found  for  the 
defendants. 

Piatt  obtained  a  rule  for  setting  it  aside 
and  for  a  new  trial,  on  the  ground  of  the 
improper  admission  of  this  witness. 

Thesiger  and  Channell  shewed  cause. — 
It  is  admitted,  that  the  incompetency  of  a 
witness,  interested  in  the  event  of  a  suit, 
cannot  be  removed  by  the  indorsement  of 
his  name  on  the  record,  under  3  &  4  Will.  4. 
c.  42.  s.  26— 2%e  Bailiffs  of  Godmanchester 
v.  Phillips {\)\  and  it  is  not  intended  to 
dispute  Doe  v.  Tyler  {Jt\  where  a  remain- 
der-man, after  a  tenant  in  tail,  was  held  not 
to  be  a  competent  witness  in  ejectment  for 
the  entailed  property.  There  is  no  ana- 
logy, however,  between  those  cases  and 
tlite  present ;  but  the  witness  here  was  ad- 
missible upon  the  same  principle  that,  in 
an  action  of  trover,  where  there  is  a  dispute 
as  to  the  property  of  the  goods,  a  witness 
is  competent  to  prove  that  they  belong  to 
neither  party,  but  are  his  own  property.  The 
case  resembles  Doe  v.  Maisey  (3),  where 
the  mother  of  a  defendant  in  ejectment, 

(1)  6NeT.  &Mftn.  «11. 

(S)  6  BiDg.390. 

(3)  1  B.  &  Ad.  437;  s.  c.  9  Uw  J.  Rep.  K.B.S. 


Digitized  by 


Google 


uo 


COURT  OF  COMMON  PLEAS : 


who  claimed  to  retain  possession  of  pre- 
mises, as  heir-at-law  to  his  father,  was 
held  to  he  a  competent  witness  for  the  defen- 
dant, although  the  effect  of  her  testimony 
might  be  to  prove  a  seisin  in  law  in  her 
husband,  which  would  give  her  a  claim  to 
dower.  The  rule  laid  down  in  Gilbert*s 
Evidence^  106,  107,  is,  that  "the  law  looks 
upon  a  witness  as  interested,  where  there 
is  a  certain  benefit  or  disadvantage  to  the 
witness  attending  the  consequence  of  the 
cause  one  way;**  and  Bent  v.  Baker (4f\ 
according  to  Lord  Kenyon  in  Smith  v. 
Prager{5)f  establishes,  that  no  objection 
can  be  made  to  the  competency  of  a  wit- 
ness, on  the  ground  of  interest,  unless  he 
is  directly  interested  in  the  event  of  the 
suit,  or  could  avail  himself  of  the  verdict 
in  the  cause,  so  as  to  give  it  in  evidence  in 
support  of  his  own  interest.  This  doctrine 
is  supported  by  the  cases  referred  to  in 
Phillipps  on  Evidence,  55,  7th  edit.,  and  is 
fiirther  illustrated  by  Nix  v.  Cutting  (6),  and 
JVard  V.  Wilkinson  (7).  If  tried  by  this  test, 
no  objection  can  be  made  to  the  evidence  of 
the  party  here,  either  affirmatively  or  ne- 
gatively. The  result  of  this  cause  cannot, 
upon  the  one  hand,  relieve  him  from  any 
responsibility  to  which  he  would  otherwise 
be  liable  ;  nor,  upon  the  other,  can  it  pro- 
cure for  him  any  positive  benefit  or  ad- 
vantage. It  is  admitted  that  the  defen- 
dants here  could  not  call,  as  a  witness,  the 
tenant  in  possession  who  holds  under  them ; 
nor  would  a  person  be  competent  to  whom 
the  lessor  of  the  plaintiff  had  agreed  to  de- 
mise the  lands  in  question,  in  case  he  should 
recover  them  by  the  verdict  in  ejectment ; 
but  the  present  case  is  clear  from  such  ob- 
jections. 

Platty  in  support  of  the  rule. — The  effect 
of  the  evidence  of  the  witness  and  of  the 
verdict,  may  be  to  enable  him  to  recover 
the  property  in  question,  for  in  case  he  should 
bring  an  action  of  ejectment  against  the 
defendants,  their  act  in  calling  him  as  a 
witness  would  operate  as  an  attornment,  or 
as  an  acknowledgment  of  his  title  as  heir- 
at-law.  How  could  the  defendants  pre- 
tend to  controvert  the  evidence  of  an  in- 
dividual, whom  they  themselves  had  put  into 

(4)  5  Term  Rep.  «7. 

(5)  7  Tartu  IU|>.  6S. 

(6)  4  Taunt.  18. 

(7)  4  B.  &  Aid.  410. 


the  box  to  establish  that  fact?  'They  would 
not  be  allowed  to  dispute  the  verdict  which 
had  been  found ;  and  not  alone  that  verdict, 
but  the  evidence  on  which  it  rested,  would 
find  its  way  to  the  jury.  Thus,  therefore, 
it  is  obvious  that  the  witness  was  inter- 
ested to  the  last  degree,  in  having  a  verdict 
pass  for  the  defendants ;  that  is  to  say,  he 
was  interested  in  the  event  of  the  suit,  and 
consequently,  according  to  the  authorities 
and  the  rule  of  law,  he  was  incompetent. 

TiNDAL,  C.J. — ^The  evidence  to  which 
an  objection  has  been  made,  was,  in  my 
opinion,  most  properly  received.  The  les- 
sor of  the  plaintiff  brought  his  action  for 
the  recovery  of  certain  tithes,  and  he  sued 
as  heir-at-law  to  John  Bath.  The  defen- 
dants, who  defended  as  landlords,  for  the 
purpose  of  defeating  the  claim  of  the  les- 
sor produced  the  witness  John  Bath,  now 
objected  to,  the  grandson  of  the  elder  ton 
of  the  common  ancestor ;  and  this  they  did 
to  shew  that  the  lessor  claimed  under  a 
younger  son ;  and  the  question  is,  was  the 
witness  competent  or  not  ?  Now,  it  is  per- 
fectly well  established  that  the  only  interest 
which  goes  to  the  competency  of  a  witness 
is  an  immediate  interest  in  the  event  of  the 
suit ;  if,  for  example,  the  verdict  passing  on 
the  side  of  the  party  for  whom  he  is  ex- 
amined, could  be  used  for  himself;  or  if, 
being  an  adverse  verdict,  it  could  be  used 
against  him.  We  are  therefore  to  consider 
and  to  decide,  whether  this  witness  was 
within  either  of  these  predicaments,  in  re- 
spect of  the  subject-matter  of  dispute.  I 
agree  entirely  that  he  could  not  have  been 
examined  as  a  witness  on  behalf  of  a  per- 
son holding  under  him,  for  in  such  case 
he  would  have  had  an  immediate  interest 
in  preventing  the  tenant  from  being  turned 
out,  inasmuch  as  the  consequence  of  an 
adverse  verdict  would  have  been  a  writ 
of  possession  to  the  sheriff,  who,  in  the 
performance  of  his  duty,  would  have  re- 
moved the  party  in  possession,  and  the 
witness  being  liable  upon  the  covenant 
for  quiet  enjoyment,  his  interest  would 
thus  have  been  immediately  affected.  It 
is  also,  I  think,  incumbent  on  the  party 
who  raises  this  objection,  to  shew,  that 
the  witness,  objected  to  has  an  interest  of 
such  a  nature  as  would  be  affected  in  one 
way  or  the  other  by   tht  event  of  the 
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an  so  at  fktiib  iht  vtvdiot  night  be  vmi 
ither  for  <»  agtuwmt  him,  aocovding*  as  it 
biiid  be  ibund  for  ther  plaintiff  or  the 
efendants.  Now,  1  do  not  see  bow  a  ¥er- 
ict  for  the  defen^bnts  coukl  be  of  use  lO' 
16  witness.  If  he  were  to  bring  an  action 
pon  his  own  title,  I  cantMXt  perceive  haw 
verdict,  which  goes  to  the  establishment 
P  the  defendant's  title  to  these  tithes,  could 
d  or  assist  him  in  the  maintenance  or 
irtherance  of  his  suit.  It  is  said,  however, 
ist  the  objection  may  be  carried  further, 
f  tliat  not  only  the  verdict,  but  the  eyin 
nee  upon  which  it  was  obtained,  might 
i  made  available;  but  I  never  before 
nrd  that  evidence  given  on  a  trial  by  a 
irty  cottld  be  used  in  his  favour  in  a  suit 
r  hhn  against  a  third  person.  In  short, 
it  appears  to  me,  this  case  oones  within 
B  principle  €>£  Nix  v.  Cuiting  and  fVard 
Wilkinson.  It  is  true,  that  in  the  cesea 
ferred  to,  the  subjects  of  the  suits  were 
rsonal  chattels;  but  I  do  not  compre^ 
nd  how  any  difference  can  arise,  or  why 
t  same  reasoning  should  not  be  applied* 
nuise  the  subject  matter  happens  to  be 
igfat  to  tithes,  and  not  to  personal  chat- 
I.  The  rule  should  be  discharged. 
PAEKf  J. — I  am  of  the  same  opinion. 
some  of  the  older  cases  the  rule  of  law 
s  not,  I  beHeve,  well  understood;  and 
ve  may  have  been  a  few  erroneous  de- 
iens  at  Nisi  Prius;  but  they  were  never 
Night  before  the  Court.  I  am  old  enough 
remember  the  famous  case  of  BerU  v. 
br,  where  the  rule  was  laid  down,  that 
objection  conld  be  made  to  the  compe« 
^  of  a  witness  upon  the  ground  of  in*< 
?st,  unless  he  were  directly  interested 
the  event  of  the  suit,  or  could  avail 
iseif  of  the  verdict  in  the  cause,  so  as 
give  it  in  evidence  on  any  future  oooa<« 
I  to  swpport  of  his  own  interest :  and 
Smkh  V.  PtcLger^  Lord  Kenyon  ex* 
ised  his  approbation  of  what  had  been 
e,  and  said,  that  he,  as  Chief  Justice, 
endeavoured  to  regulate  his  conduct 
the  rule.  The  case  of  Doe  v.  Mmsefft 
ch  I  myself  decided  at  Nisi  Prius,  and 
di  was  afterwards  upheld  by  the  Court 
Liag'a  Beneh,  comes,  in  my  opinion,  up 
he  present.  I  think  it  was  necessary 
the  party  making  the  objection,  to  »hew 
.  the  witness  was  in  such  a  situation  as 
lered  him  incompetent.  This  he  has 
Naw  Sasiss,  VL—C.P. 


edkavotttied  te  do,  but  be  has  not  sue- 
oeded.  There  is,  therelbre,  no  ground, 
for  the  application ;  and  the  rule  should 
be  discharged. 

Vauojiaii,  J.-^Tbe  vule  has  been  clearlJ^ 
laid  down  in  Smiih  v.  Prager  and  in  later 
oases.  There  is  no  such  interest  in  thta 
case  as  that  which  is  contended  for ;  there 
is  nothing  to  prevent  the  evidence  from 
being  received.  I  remember  Nix  v.  Cu^ 
ting,  I  was  counsel  in  the  case^  True, 
the  subject  of  discussion  there  was  a  chat- 
tel ;  but  there  is  no  distinction  in  this  re- 
spect between  personal  chattels,  and  pro- 
perty of  another  deseription. 

Rtde  disckarg€iL 

Note, — Upon  this  sobject.  Tide  Smith  «.  Bhckham, 
1  SfeUt.  tSd,  where  it  wsi  said,  by  Trehy,  C.J.  **  Am 
heir  spptreot  msy  bs  s  «)  itnecf  concurmqg  the  tiiW 
Qf  the  land ;  but  a  reipainder-mao  canoot.  Jor  bs 
hath  a  present  estate  in  tli«  land,  but  the  heirship 
of  the  heir  is  a  mere  contingency." 


1837 .       CDyvM^Y,  3t>f  i#ANpA?«T  ; 
Jan.  20.    (^HUGifss,  baht.^  T«)f^7(l). 

Writ  of  Right — Limitations, 

In  a  writ  of  rightf  when  the  demandant 
counts  tipon  (/<e  seisin-  of  bis  aneestotf  by.  U^ 
taking  the  esplees,  ^c,  though  it  is  noi 
actueUly  neeessary  to  allege  tluU  such  seisin^ 
in  fact,  was  within  sixty  years  ^  next  before, 
the  teste  of  the  writ,  yet  there  must  be  some* 
thing  on  the  face  of  the  count,  from  which, 
the  Court  may  infer  judicially  that  the  seism 
was  within  such  time. 

When  the  ancestor,  from  whom  title  is  de^ 
duced,  converts  himself  (for  the  uses  of  hie 
marriage  settlement)  into  a  tenant  for  life^ 
with  remainder  to  his  issue  male  in  tail,  and 
on  failure  thereof,  the  reversion  to  himse\f 
ana  his  heirs,  and  the  heir  qf  the  settlor  is 
kepi  out  of  possession,  his  remedy  is  by  writ 
offormedon  in  the  reverter,  not  by  writ  of 
right ;  and  such  writ  should  be  sued  out,  by^ 
the  2\  Joe.  1.  c.  16,  within  twenty  yearst 
next  after  the  title  and  cause  (faction  frs^t 
descended. 

(1)  Vide  the  writ  of  right  inSBos.&  Pol.  459; 
in  whieh  DiMisdsy  was  ^eisssdsat,  apd  Hiighes^ 
hart.,  tenant ;  the  writ  there  was  for  the  recofery, 
pf  lands  in  Sussex ;  the  deu&andant  failed  on  special 
demurrer,  because,  in  deducing  his  title,  be  did  not 
shew  how  certain  persons  were  the  nieces  avd  co^ 
heirs  ^  John  Bhisdell. 
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Writ  of  right  to  recover  lands  in  the 
parishes  of  East  Bergholt,  Brantham,  and 
Straflfbrd,  in  the  county  of  Suffolk.  The 
demandant  alleged  in  his  count,  that  Sha- 
drach  Blundell  was  seised  of  the  said  tene- 
ments above  demanded,  with  the  appurte- 
nances, &c.  in  his  demesne  as  of  fee  and 
of  right,  in  the  time  of  peace,  m  the  time  of 
our  Lord  George  11.  ^  late  kingf  ^c,  by 
taking  the  esplees  thereof  to  the  value,  &c. ; 
and  being  so  seised  thereof,  afterwards,  to 
wit,  on  the  8th  of  June  1750,  in  the  county 
aforesaid,  by  a  certain  indenture  of  bargain 
and  sale,  (which  was  set  out,)  conveyed 
the  lands  to  trustees,  to  the  use  and  behoof 
of  the  said  Shadrach  and  his  heirs,  until 
the  solemnization  of  his  intended  marriage, 
and  from  and  immediately  ailer  such  event, 
subject  to  a  certain  term  of  ninety-nine 
years,  if  said  Shadrach,  and  Ann  his  in- 
tended wife,  should  live  so  long,  to  the  use 
of  said  Shadrach  for  life,  without  impeach- 
ment, &c. ;  and  from  and  after  the  deter- 
mination of  that  estate  by  forfeiture  or 
otherwise,  in  his  life,  to  the  use  and  behoof 
of  said  trustees,  to  keep  up  and  preserve 
contingent  uses  and  estates,  &c. ;  and  from 
and  after  the  decease  of  said  Shadrach,  to 
the  use  and  behoof  of  Ann,  his  intended 
wife,  for  and  during  her  natural  life ;  and 
from  and  after  the  decease  of  the  survivor 
of  them,  said  Shadrach  and  Ann,  to  the 
use  and  behoof  of  the  first  son,  and  of  the 
heirs  male  of  such  son ;  and  in  default  of 
such  issue,  to  the  use  of  the  second  son  of 
Shadrach  and  Ann,  in  tail  male :  in  default 
of  issue  male,  to  the  daughters,  share  and 
share  alike,  and  for  want  of  such  issue,  to 
the  use  and  behoof  of  Shadrach,  his  heirs 
and  assigns  for  ever.  It  was  then  alleged, 
that  the  marriage  took  place  on  the  10th 
of  June  1750  ;  that  Shadrach  died  on  the 
1st  of  January  1753,  without  issue,  and 
thereupon  the  said  Ann  became  seised  of 
the  tenements  in  her  demesne,  as  of  free- 
hold and  right,  for  the  term  of  her  natural 
life,  in  the  time  of  peace,  in  the  time  of 
our  Lord  the  King,  George  IL,  by  taking 
the  esplees  thereof,  to  the  value,  &c.,  and 
continued  so  seised,  &c.  within  sixty  years 
now  last  past,  by  taking  the  esplees  thereof, 
to  the  value,  &c.  an(l  died  so  seised  on  the 
13th  of  October  1777,  whereupon  the  right 
descended  and  came  to  Mary  Bushley 
(formerly  Mary  Blundell),  Elixa  Blundell^ 


Jane  Dumsday  (formerly  Blmdell),  and 
Hannah  Gregory  (formerly  Blundell),  as 
cousins  and  heirs  of  the  said  Shadrach 
Blundell,  (setting  forth  how  they  were 
cousins).  The  count  then  stated  that  Eliza 
died  on  the  1st  of  January  1778,  without 
issue  and  intestate,  upon  which,  the  right 
descended  to  the  surviving  cousins  and 
heirs.  On  the  1st  of  January  1 779,  Jane 
Dumsday  died,  leaving  one  son  and  heir, 
John  Dumsday,  whereupon,  all  her  right 
came  to  her  son  John.  On  the  1st  of 
January  1783,  Mary  Bushley  died,  intes- 
tate and  without  issue,  whereupon  all  her 
right  came  to  Hannah  Gregory  and  the 
said  John,  and  afterwards,  the  said  Han- 
nah died,  intestate  and  without  issue, 
whereupon,  all  her  right  came  to  said  John,  * 
from  whom  it  came  to  the  demandant,  as 
his  grandson  and  heir,  and  that  such  is  his 
right,  &c. 

Special  demurrer,  assigning  for  causes, 
that  though  demandant  deduced  his  suppos- 
ed title  from  Shadrach  Blimdell,  it  did  not 
appear  in  form,  or  by  the  count,  that  the  said 
Shadrach  was  ever  seised  of  the  tenements, 
&c.  in  his  demesne  as  of ,  fee  or  right,  by 
taking  the  esplees  thereof  within  sixty 
years  next  before  the  teste  of  the  writ  in 
the  said  count  mentioned.  The  same  ob- 
jection to  the  title  deduced  from  Ann  Blun- 
dell, widow  of  Shadrach.  It  was  also  said, 
that  the  demandant  had  not  shewn  that 
any  ancestor,  from  whom  he  claimed,  was 
seised  in  fact;  and  though  title  was  de- 
duced from  John  Dumsday,  it  did  not  ap- 
pear that  Jane,  his  mother,  was  married ; 
nor  was  it  shewn  that  John  was  dead,  &c. 

Joinder. 

Bayley,  for  the  demurrer. — The  deman- 
dant, having  counted  on  the  seisin  of  nis  an- 
cestor, is  bound  to  shew  such  seisin  within 
sixty  years  of  the  teste  of  the  writ,  as  such 
is  the  limitation  established  by  32  Hen.  8. 
c.  2  (2).  This  he  has  not  done,  but  haa 
clearly  made  out,  that  the  seisin  of  Sha- 
drach^ his  ancestor,  was  eighty-two  or 
eighty-three  years  since,  viz.  in  the  time 

(3)  By  the  tst  >ec(ioo  of  which,  it  wai  enacted, 
"  That  DO  person  suing  out  a  writ  of  right  sboaM 
declare  or  allege  any  farther  seisin  of  his  ancestor, 
than  that  of  threeacore  years  next  before  the  tests 
of  the  writ  ;*'  and  by  the  3rd  section,  it  was  enacted, 
"  That  he  who  counted  on  his  own  seisin,  should  be 
Umited  to  thirty  yesrs  next  before  the  teste  of  ib% 
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'  George  II.  At  the  time  when  the  sta- 
le of  Hen.  8.  was  passed,  the  demandant 
ight  count  on  a  seisin  in  fact  from  the 
ne  of  Richard  I.,  a  period  of  340  years, 
d  the  recital  of  the  statute  shews  the  ex- 
it of  the  mischief  consequent  thereon,  and 
itthestatuteisofadisablingnature.  This 
the  first  attempt  to  evade  its  provisions, 
the  case  of  fViddowson  v.  the  Earl  of 
trrington  (3),  it  was  held,  that  the  de- 
ndant,  in  a  writ  of  intrusion  by  a  re- 
inder-man  or  reversioner,  after  a  life 
ate,  must  allege  and  count  upon  an 
ual  seisin  by  the  person  creating  the 
estate,  taking  the  esplees  within  the 
fod  of  fifty  years,  allowed  by  the  2nd 
tion  of  32  Hen.  8,  next  before  the  teste 
:he  writ ;  and  the  Master  of  the  Rolls 
re  said,  "It  is  the  duty  of  the  Court  not 
issist  the  prosecution  of  stale  demands, 
on  every  principle  of  sound  policy, 
stions  that  have  been  long  suffered  to 
lain  at  rest,  ought  not  to  be  agitated, 
even  if  the  action  here  proposed  could 
maintained,  we  ought  not  lightly  to  en- 
rage it.**  Dall}/  v.  King  (4)  establishes 
same  principle.  The  allegation  of  the 
in  within  sixty  years,  of  Ann,  the 
o\v  of  Shadrach,  by  her  taking  the 
ees,  cannot  cure  the  neglect  of  alleging 
seisin  within  the  same  period,  as  a 
of  right  cannot  be  maintained  under 
isin  for  life.  Upon  the  other  grounds 
iemurrer,  he  argued  that  John  Dums- 
might  be  illegitimate,  as  it  was  not 
;ed  that  Jane  Dumsday  was  married ; 
2  might  still  be  alive,  as  his  death  was 
alleged,  in  which  case  he  should  be 
leniandant. 

ephen,  Scrj,  contrd. — Although  the 
4en.  8.  limits  the  time  of  him  %vho 
IS  through  the  actual  seisin  of  an  an- 
►r  to  sixty  years,  and  the  lime  of  him 
claims  through  his  own  to  thirty  years 
before  the  teste  of  the  writ,  a  refe- 
?  to  the  early  precedents,  when  this 
n  was  more  frequent  and  better  un- 
ood,  will  shew  that  such  allegation  is 
necessary  in  the  count.  In  RastaTs 
re*,  241,  B,  *  Droit,'  the  precedent  is, 
t  seisitus  de  tenementis,  &c.,  tem- 
pacis,    tempore  domini  regis  nunc.** 

(S>  1  Jftc.  fif  VV.  .S5«. 
^4)  1  H.  Blick.  1. 


Similar  precedents  are  to  be  found  in  the 
same  book,  fol.  205,  206,  B.  Here  there 
is  no  allusion  to  the  period  within  which 
the  demandant  was  actually  seised «  It 
should  be  also  observed  that  this  work  was 
compiled  in  the  year  1564,  within  twenty 
years  of  the  passing  of  the  statute  of  Hen, 
8.  So  in  Coke's  Entries,  'Droit,*  fol.  181, 
*Writ  of  right  of  advowson,'  where  the 
demandant  claimed  on  the  actual  seisin  of 
his  ancestor,  the  words  are,  "  tempore  pa- 
cis,  tempore  dominse  nuper  reginje  ;*'  and  in 
the  next  folio  is  a  precedent  where  the 
demandant  counted  on  the  actual  seisin  of 
himself;  and  the  words  are,  "  tempore 
pacis,  tempore  domins  nunc  reginae."  The 
allegation  is  also  omitted  in  the  precedents 
of  the  count,  which  are  to  be  met  with 
in  Booth  on  Real  Actions,  fol.  94,  104. 
Neither  does  Bracton,  the  early  writer  on 
the  subject,  deem  such  allegation  in  the 
count  necessary ;  for  when  commenting 
upon  the  count,  and  stating  its  essential 
parts,  he  writes,  in  p.  372,  B:  '*  Nonenim 
sufBcit  simpliciter  proponere  intentionem 
suamsicdicendo, '  Peto  tantam  terram  ut  jus 
meum,'  nisi  sic  illam  fundaverit  quod  doceat 
ad  ipsum  jus  pertinere,  et  per  quam  viam 
et  per  quos  gradus  jus  ad  ipsum  debeat 
descendere."  And  he  adds,  "  Si  autem  in 
narratione  facienda  aliquis  articulorum  prae- 
dictorum  omittatur,  et  narratio  k  petente 
advocetur,  ita  quod  error  non  revocari 
possit,  et  petens  clameum  suum  pro  se  et 
haeredibus  suis,  amittet  in  perpetuum,"  &c. 
It  would  also  appear  from  the  Year  Book, 
10  Ed.  3,  fol.  20,  that  this  allegation  of 
time  of  seisin;  in  such  a  king's  reign,  which 
is  said  to  be  so  important,  was  not  the  sub- 
ject of  a  traverse  at  common  law,  though 
it  is  now  by  the  statute  of  Hen.  8,  accord- 
ing to  Booth,  113,  and  the  custom  was  for 
the  tenant  to  tender  the  demi-mark  to  have 
it  inquired  by  the  Grand  Assize.  The 
objection  that  the  demandant  cannot  count 
upon  the  actual  seisin  of  Ann,  the  widow 
of  Shadrach,  she  being  merely  tenant  for 
life,  is  met  by  the  passage  in  Co,  Lit. 
281,  A,  where  it  is  said,  '*  Lwds  are  letten 
to  A.  for  life,  the  remainder  to  B.  for  life, 
the  remainder  to  the  right  heirs  of  A. 
A.  dieth,  B.  entereth  and  dieth,  a  stranger 
intrudeth ;  the  heir  of  A.  shall  have  a  writ 
of  right  of  the  seisin  which  A.  had  as  tenant 
for  life.'*     No  conclusion  can  be  deduced 
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from  fVitUbhfscin  v.  the  Eurl  of  Harringtm^ 
ms  tbat  was  a  writ  of  intrusiml. 

Bay  ley  f  being  desired  to  confine  himself 
to  the  Statute  of  Limitations,  contendeii, 
in  reply,  that  the  fMssages  cited  from 
Bractcnf  and  tke  doctrine  attempted  to  bt 
Sounded  upon  them^  did  not  apply,  as  the 
authof  wrote  before  the  passing  of  the  8tat« 
of  Hen.  8,  upon  which  the  limitation  de- 
pended% 

TiNDAL,  €.J. — A«  it  af^ars  to  me,  the 
count  which  the  demandant  has  pat  upon 
the  record  is  bad,  inasmuch  as  he  has  not 
made  it  appear  that  the  seisin  in  fact  of  his 
ancestor,  on  which  he  has  counted,  was  « 
seisin  withrn  the  period  of  sixty  years  next 
before  the  teste  of  the  writ.  In  coming 
to  this  conclusioii,  I  am  not  about  to  say 
that  an  expreas  allegiation  to  that  effect  is 
essentially  necessary  in  the  coutit,  because 
there  are  many  precedents  in  which  such 
allegation  is  altogether  omitted  ;  but  upon 
perusing  the  6th  section  of  tlie  S2  Hen.  8| 
we  cahnot  help  seeing  that  it  was  required 
by  the  legislature  that  it  should  appear 
isxpressly  on  th«  record,  or  judicially  to 
the  Court*  that  the  seisin  of  the  ancestor, 
under  wbom  the  demandant  claimed,  was 
within  sixty  years  next  before  the  teste. 
The  words  of  the  section  are  in  substance^ 
"  (hat  if  any  person  aue  any  of  said  actions^ 
i&c.,  and  cannot  prove  that  he  or  his  an- 
cestor was  in  actual  possession  or  seisin  at 
any  time  within  tiie  years  before  limited 
in  this  act,  and  in  manner  and  form,  &c.<, 
tf  the  same  be  traversed  or  denied  by  the 
party,  &c.,  that  then,  and  after  such  trial, 
aril  and  ev^ry  such  person  shail  be  barred 
for  ever,"  &c. 

Here  it  appears  affirmatively  that  thent 
must  be  in  the  writ  some  averment  or 
statement  of  facts  to  enable  the  Court  to 
see  that  the  writ  of  right  was  properly 
brought ;  for  the  Court  would  not  havo 
authority  to  try  the  writ  if  the  seisin  in 
fact  of  the  ancestor,  on  which  the  deinan<^ 
dant  relies,  were  not  within  sixty  years 
next  before  dte  teste.  The  Statute  of  Li- 
mitations, 21  Jac.  1.  c.  16.  s.  1,  only  en*- 
actS)  *'  that  if  the  actions  there  mentioned 
are  not  brought  within  twenty  years,"  Sec 
the  party  shall  be  barred  from  bringing 
anch  action.  Neither  of  the  statutes  enadis 
that  there  ahooldbe  ^of  netesoity  that  alia* 


ga*ion  of  seisin  in  the  ancestor  withift  A« 
periods  prescribed  ;  the  words  in  the  ht 
section  of  the  32  Hen.  8.  simply  amount 
to  a  bar  to  the  action,  if  it  be  not  broughl 
within  the  time  limited ;  accordingly,  ir 
th«  interpretation  of  the  statute,  the  cours< 
and  usage  have  been  that  if  he  who  dcniei 
the  seisin  of  the  ancestor  counted  upoi 
to  be  within  sixty  years,  tender  tlie  derai 
mark,  he,  by  so  doing,  puts  the  demamlan 
upon  proof  of  the  seisin^  by  the  6th  sectioi 
of  the  32  Hen.  8,  and  then,  unless  the  de 
mandant  prove  the  fact,  such  failure  ope 
rates  as  a  perpetual  bar  to  his  recover 
in  a  writ  of  right.  Undoubtedly,  it  is  nt 
expressly  alleged  in  terms  that  the  wr 
should  be  tested  within  the  sixty  years  i 
which  the  seisin  was,  but  yet  there  hai 
been  some  circumstances  shewing,  in  a  si 
tisfactory  manner  to  the  Court,  that  tl 
seisin  of  the  ancestor  has  been  within  tl 
sixty  years,  and  that  the  writ  of  right  h 
not  been  tested  or  sued  out  beyond  tli 
term.  This,  I  think,  furnislif  s  an  answ 
to  the  objection  founded  upon  the  prec 
dents  cited  by  my  BrothiT  Stephen,  for 
every  one  of  them,  though  there  is  no  all 
gal  ion  of  the  seisin  in  fact  being  witl 
sixty  years  of  the  teste,  yet  there  is  soi 
allejration,  by  means  of  which  the  Coi 
might  have  notice  judiciaUy  of  the  time. 
the  first  instance,  which  took  place  in  15( 
the  allegation  tempore  regis  nunc  gave  I 
Court  such  notice  ;  so  in  the  other  instar 
did  the  allegation  tempore  regis  nuper.  A 
if,  in  the  count  which  is  now  under  disci 
sion,  the  seisin  were  alleged  to  be  in  i 
time  of  the  late  king  or  of  th«  presi 
king,  such  allegation  would  completely 
away  with  all  objection  raised  to  the  i 
of  its  not  being  within  the  sixty  years. 
is  for  this  reason  I  think  the  demand 
should  have  removed  any  doubt  that  mi 
exist  from  the  miiul  of  the  Court.  Itw 
I  think,  a  duty  imposed  on  the  demand 
to  shew  clearly  that  his  writ  vi*as  sued 
within  a  certain  time  of  the  seisin  in  1 
of  his  ancestor.  It  will  not  do  for  hin 
tell  the  Court  that  the  writ  was  sued  oi 
long  time  ago,  and  was  kept  alive  for  f 
haps  twenty  years  by  continuances,  m 
especially  when  it  was  easy  for  him,  n 
ing  on  a  certain  seisin,  to  tell  it  in 
ordinary  way  by  the  teste  of  the  writ. 
me,  therefore,  it  appears  that  the  dem 
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dMi  iias  not  l»t>iigbt  hinself  into  <cott«t| 
iMsimtch  M  ID  his  writ  he  has  not  t^kma 
hmmi£  out  of  (he  Statwte  of  Limitations. 
The  ease,  howeirer,  doec  not  rest  here* 
The  origiDal  settlor,  under  whom  the  fee 
is  DOW  daimed,  and  who  enjoyed  the  eatate 
for  life,  is  said  in  the  writ  to  have  taken  the 
e^Iees  in  the  time  of  George  IL  Here, 
thereA>re,  is  not  alone  the  absence  of  an 
allegation  that  he  was  actually  seised  within 
sixty  years,  bat  an  express  allegation  that 
he  was  out  of  the  seisin  for  more  than 
Maty  years.  There  is  also  another  reason 
for  which  I  think  diis  writ  of  right  cannot 
he  maintained.  When  I  look  into  the 
count,  I  come  to  the  conclusion  that  the 
&cts  there  disclosed  are  not  such  as  by 
law  .will  entitle  the  party  to  have  this  writ. 
He  is  Bot  in  a  aitsaitton  analogous  to  that 
of  the  person  in  the  passage  from  Co.  IMt, 
£B1, «,  cited  by  my  Brother  Stephen,  where 
it  is  said,  '*  Lands  are  leuen  to  A.  for  Ufe^ 
remaiiider  to  R.  for  life,  remainder  to  right 
htirs  of  A.  A.  dieth,  B«  entereth  and  dieth; 
a  stranger  intritdeth ;  the  heir  of  A.  shall 
have  a  writ  of  right  of  the  seisin  which  A^ 
had  MS  tenant  (or  life;*'  for,  according  to 
the  rule  in  Shdlejfi  omseiS), "  when  the  an* 
castor,  by  any  gift  or  convey snce,  takes  m 
estate  of  freehold,  and  in  the  same  gi£i  or 
esovoyaaee  an  estate  is  limited  either  me* 
diat^y  or  immediately  to  his  heirs  in  fee 
or  in  tsii,  always  in  such  case  the  word 
^  hefrs**  is  a  word  of  limitation  of  the  estate^ 
and  nota  word  of  purehase."  Consequently^ 
as  there  was  here  a  giil  or  conveyance  to 
the  sncestor  lor  life«  with  a  mediate  limi* 
tafcien  to  his  rig^t  heirs,  he  was  tenant 
ior  li&,  with  the  seisin  in  fee.  But  in  the 
case  before  the  Court,  the  tenancy  in  tail 
k  interposed ;  and  under  such  circumstances 
the  law  has  provided  an  express  remedy 
iM*  the  ouster,  namely  the  writ  of  forme* 
don,  and  not,  as  here,  the  writ  of  right* 
£ver  since  the  stalote  De  Domis  Comditien^ 
^dUm,  (Wost.  2t)  if  the  tenant  in  tail  be 
ousted,  his  remedy  is  by  the  writ  of  fi>rme«> 
dsn;  if  the  issue  be  ousted,  the  remedy  is 
byformedon  in  the  descender;  if  he  in  the 
tvversioa  be  ousted,  his  remedy  is  by  the 
foraedon  m  the  reverter  (6). 

(6)  1  Rep.  104. 

(6)  Lord  Coke,  in  hi«  ezposiuoo  of  the  sutiit*, 
wjii  **  The  fbnnedon  in  tbe  descwrder  did  not  lie 
M  twrnsen  Jaw,  aor  4U  a  ftmiiedoa  is  Mflwinder, 


This  is  the  case  of  a  gift  in  tail.  Tlvre^ 
version  is  in  the  donor  cmd  his  heirs.  Some** 
body  has  wrongfully  kept  the  heir  out  of 
possession,  and  his  remedy  is  not  by  the 
writ  of  right,  but  by  the  writ  of  fbrmedon 
in  the  reverter,  if  such  remedy  were  sought 
in  proper  time.  Now,  what  is  the  time 
when  the  demandant  here  should  have  sued 
out  his  writ  in  this  droitural  action  ?  The 
ftl  Jac  I.  c.  16.  flipecifies  such  time,  for  it 
enacts,  ''that  all  writs  of  formedon  in  des- 
cender, formedon  in  remainder,  formedon 
in  reverter,  shall  be  sued  and  taken  within 
twenty  years  next  after  the  title  and  cause 
of  action  first  descended"  (7).  Now,  when 
did  the  right  of  the  demandant  accrue 
here  ?  Upon  the  death  of  the  tenant  for 
life,  when  his  estate  tail  was  spent;  conse- 
quently, the  party  should  have  used  his 
remedy  within  twenty  years  of  such  time, 
either  by  ejectment  or  by  the  formedon  in  the 
veverter  :  he  might  have  availed  himself  of 
one  or  the  other;  but  the  law  did  not  allow 
him  the  double  remedy.  In  fine,  as  it  ap- 
pears to  me,  the  demandant,  in  his  effort 
to  take  this  estate  tail  out  of  the  Statute 
of  Limitations,  lias  clothed  himself  with  a 
piece  of  armour,  with  which  the  law  has 
not  furnished  him,  and  the  judgment  of  the 
Court  should  be  for  the  tenant. 

Vauohak,  J* — I  am  of  the  same  opinion. 
In  this  form  of  action,  the  demandant 
claims  a  right  to  the  lands  in  fee  simple, 
and  such  right  is  to  be  made  out  by  the 
seisin  in  fact  of  the  ancestor,  or  of  the  de- 
mandant himself  which  setsio  must  appear 
upon  die  foce  of  tbe  count.  Amongst  other 
writers  on  the  law  of  real  property,  the 
late  lamented  Mr.  Roscoe  has  considered 
the  question, and  has  stated  pointedly,  that 
the  seisin  in  fact  must  be  within  sixty 
years,  if  it  be  that  of  the  ancestor  which  is 
relied  on,  and  within  thirty  years  next  be^ 
fore  the  teste  of  tbe  writ,  if  it  be  the  seisin 
of  the  demandant  himself  on  which  tbe 
party  hopes  to  succeed.  When  we  look 
into  the  old  statute  of  32  Hen.  &,  we  find 

upon  an  estate  tail,  becau§e  it  wan  a  fee  vjmple 
conditional  at  common  law ;  but  after  thia  statute  a 
remainder  nsay  be  Kmiwd  upon  an  estate  tail,  in 
»Mp«st  of  the  dieinise  of  tbe  eetatea.  Tte  ibmedsii 
in  reverter  did  lie  at  coroinon  law." 

(7)  Tn  the  St  Hen.  8.  ».  d,  the  time  of  limitatioa 
afKscted  only  tbe  formedon  in  reTerter  and  that  in 
renaindar ;  butthe  statute  of  James  corrects  tbe  omis- 
sion,, and  iocladei  the  forasedos  in  (he  deeosnder. 
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it  said,  "  that  the  demandant  shall  not  de- 
clare  and  aUege  any  further  seisin  than," 
&c.,  and  the  common  averment  in  declara- 
tions in  modern  times  is,  that  the  ancestor, 
on  whose  seisin  the  demandant  counts,  was 
seised  in  fact  within  sixty  years  next  be- 
fore the  teste. 

Park,  J.,  not  being  present  at  the  argu- 
menjt,  gave  no  opinion. 

Judgment  for  the  tenant. 

Note, — Id  confirmation  of  the  doctrine,  that  a 
writ  of  right  cannot  be  maintained  if  it  do  not  ap- 
pear by  some  means  or  other  in  the  count,  that 
the  actual  seisin  relied  on  was  within  sixty  or  thirty 
years  next  before  the  testa  of  the  writ— vide  Lit- 
banie  v.  Heron,  Cro.  Jac.  S92 ;  s.  c.  Yel.  tit. 
Error  on  a  writ  of  right  from  Durham.  The  judg- 
ment was  rcTersed  chiefly  for  this  cause  :  the  writ 
bote  teste  Feb.  20,  6  Jac,  and  the  declaration  of 
the  esplees  was  alleged  of  the  time  of  Queen  Elisa- 
beth, of  the  seisin  of  the  demandant  himself;  and 
by  32  Hen.  R, '  Of  Limitations,' a  writ  of  right  of  his 
own  seisin  cannot  be  but  within  thirty  years  before 
the  writ  brought,  and  this  seisin  may  be  before  that 
time.  In  the  report  in  YeWerton,  it  is  said, "  It  would 
be  good  if  the  demandant  had  counted  on  bis  own 
seisin  in  the  time  of  the  king  generally ,  for  the  Court 
will  know  judicially  whether  this  is  within  thirty 
years ;  and,  in  this  case,  the  king  had  not  reigned 
so  long ;  but  Elisabeth  reigned  more  than  forty 
years." 


,..} 


STOYELD  AND  ANOTHER  V. 
UPTON.* 


1836, 

May  28, 

New  Trial — Principal  and  Surety — Bond 
— Banker, 

The  Court  will  not  send  a  cause  to  a  second 
irialf  upon  a  question  peculiarly  within  the 
province  of  the  jury  to  decide ,  unless  they  see 
clearly  and  beyond  a  doubt  that  the  first 
verdict  was  wrong. 

Semble — that  the  surety  in  a  bond  con- 
ditioned for  the  good  conduct  of  the  principal 
as  a  banker's  clerkf  is  not  liable  for  misbe^ 
haviour  consequent  upon  his  being  allowed 
to  become  a  customer,  and  to  keep  an  account 
with  the  bank. 

Therefore,  in  an  action  against  a  surety 
on  a  bond  for  the  good  conduct  of  an  indivi- 
dual  in  his  capacity  of  banker's  clerk  to  the 
plaintiffs,  where  it  was  involved  in  some 
doubt  .whether  the  alleged  misbehaviour  was 
in  the  capacity  of  clerk  or  of  customer,  the 
Court  being  <f  opinion  that  the  intention  of 
the  surety  was  to^  guarantee  the  plaintiffs 
merely  against  the  misconduct  of  the  party  in 
*  This  case  was  decided  in  Trinity  term. 


his  character  of  clerk,  and  that  the  plaint  ij 
themselves  had  caused  the  difficulty^  and  itn 
jwried  the  doubt  into  the  cause^  hy  svfferin 
the  person  for  whom  the  guarantie  wasgict 
to  assume  the  character  of  customer^  rejm 
to  set  aside  a  verdict  for  the  defendant 

This  was  an  action  against  the  defendar 
as  surety  in  a  bond  given  to  the  plaintifl 
bankers  at  Petworth,  for  the  good  ar 
honest  conduct  of  a  person  named  Osborr 
in  his  capacity  of  clerk  in  the  banking co 
cern.  Upon  oyer  craved,  the  material  pJ 
of  the  bond  appeared  to  be  as  follows : 
**  Whereas  the  said  W.  Stoveld  and  J.St 
veld  have  lately  retained  and  employed  t 
above-bounden  J.  Osborne  as  their  clerk 
the  banking  business  carried  on  by  them 
Petworth,  at  and  under  a  yearly  salary 
stipend,  and  other  perquisites  and  emo 
ments  as  mutually  agreed  on  :  now, 
condition  of  this  obligation  is  such,  tha 
the  above-bounden  J,  Osborne,  his  exe 
tors  or  administrators,  shall  and  do  fr 
time  to  time  and  at  all  times  bereafter 
often  as  requested  by  the  said  W.  Stov 
and  J.  Stoveld  or  either  of  them,  or  eit 
oftheir  executors,  administrators,  orassij 
well  and  truly  pay  or  cause  to  be  paid  M 
the  said  W.  Stoveld  and  J.  Stoveld  oreil 
of  them,  or  either  of  their  executors,  assij 
&c.  all  such  sum  and  sums  of  money  ai 
said  J.  Osborne  shall  have  had  or  recei 
of  the  said  W.  Stoveld  and  J.  Stov 
or  of  any  other  person  or  persons  wh 
soever,  for  or  on  account  of  the  said  ba 
ing  business,  and  shall  render  to  the 
\V.  Stoveld  and  J.  Stoveld,  their  exccut 
administrators,  and  assigns,  a  true,  just, 
perfect  account  of  all  and  every  sum 
sums  of  money  that  shall  be  by  him 
said  J.  Osborne  had,  received,  paid, 
out,  or  disbursed,  of,  from,  or  on  acci 
of,  the  said  banking  and  the  said  pr 
thereof,  or  on  account  of  the  said  W. 
veld  and  J.  Stoveld,  their  executors  oi 
ministrators,  in  the  course  of  the  said  b; 
ing  business,  then  this  obligation  to  be 
or  else  to  remain  in  full  force." 

The  defendant  pleaded  performanc 
the  conditions  of  the  bond  by  Osborc 
his  lifetime,  and  Rebecca  Osborne,  his 
ministratrix,  since  his  death. 

In  their  replication,  the  plaintifls  assij 
as  a  breach,  that  during  the  time  J.  Osb 
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s  retained  and  employed  by  them  as  clerk, 
.,  to  wit,  on  the  1st  of  June  1828,  and 
[livers  other  days  and  times  after  that  day, 
1  before  the  death  of  said  J,  Osborne,  the 
d  J.  Osborne  had  and  received  of  and 
m  the  said  plaintiffs  and  divers  other 
rsons,  for  and  on  account  of  the  said 
nking  business,  divers  suras  respectively, 
lountiug  in  the  whole  to  a  large  sum  of 
mey,  to  wit,  the  sum  of  350/.,  yet  neither 
!  said  J.  Osborne  in  his  lifetime,  nor  the 
d  Rebecca  Osborne,  as  the  administra- 
X  as  aforesaid,  since  the  death  of  the 
d  J.  Osborne,  hath  paid  to  the  plaintiffs, 

either  of  them,  the  said  sum  of  S50L 

any  part  thereof,  although  the  said 
Osborne  in  his  lifetime,  to  wit,  on  the 
th  of  June  1835,  and  the  said  Rebecca 
borne,  as  administratrix  after  the  death 
said  J.  Osborne,  to  wit,  on  &c.,  were 
pectively  requested  by  the  plaintiffs  to 
r  them  the  said  sum  of  350/.,  and  the 
ne  is  due  and  in  arrear.  There  was 
>ther  breach  to  the  same  effect. 
fn  his  rejoinder,  the  defendant  alleged, 
t  the  several  sums  of  money  mentioned 
the  replication  were  duly  paid  by  J. 
[)orne  on  request  in  his  lifetime  ;  con- 
Jing  to  the  country. 
I'imiliter* 

it  the  trial,  before  Tindal,  C.  J.,  the 
s  appeared  to  be  as  follows : — The 
ntiffs,  bankers  at  Petworth,  received  J. 
lorne  into  their  service  as  clerk,  upon 

defendant  and  others  entering  into  a 
d  for  his  correct  conduct  in  such  capa- 

to  the  amount  of  500/.  Some  time 
r  his  entering  their  service  he  embarked 
business  as  a  grocer,  and  they  allowed 

to  be  a  customer,  and  to  keep  an  ac- 
it  livith  the  bank,  and  they  had  deal- 

with  him  in  such  character,  but  these 
ings    in    his  individual   capacity   were 

to  be  but  small,  and,  upon  his  death, 
frivate  account  was  found  to  be  over- 
rn  to  the  amount  of  15/,  only.  In  his 
city  of  clerk,  it  was  Osborne's  duty  to 
'  upon  Masterman  &  Co.,  the  London 
'spondents  of  the  plaintiff's ;  and  it  was 
be  abuse  of  this  duty,  and  the  conver- 

of  it  to  his  own  advantage,  that  the 
n  was  brought  against  the  defendant 
>Hgor  of  the  bond.  On  the  10th  of 
mber  1834,  Osborne  drew  a  bill  dated 
orch   Bank,  and  as  for  W.  &  J.  Sto- 


veld,  for  151/.  6^.  lid,  at  twenty-one  days, 
on  Masterman  &  Co.  in  favour  of  Messrs. 
Warner,  which  he  paid  to  them  on  his  own 
account,  and  which  was  duly  honoured  by 
the  London  house.  This  circumstance  was 
not  discovered  by  the  plaintiffs  previous  to 
the  death  of  Osborne.  When  this  draft  was 
drawn,  it  was  the  duty  of  Osborne  to  enter 
it  first  in  the  waste- book,  then  in  the  cross 
balance  book,  and  subsequently  in  the 
ledger  containing  Messrs.  Masterman's  ac-* 
count,  and  also  in  the  ledger  of  the  particu- 
lar customer  ;  but  Osborne,  knowing  that 
it  was  the  custom  of  the  bank  to  make  up 
their  balances  on  the  J90th  of  June  and  the 
d  1st  of  December,  was  said  to  have  pur- 
posely omitted  the  entry  till  after  the  latter 
period,  as,  by  so  doing,  he  would  be  enabled 
to  keep  the  account  from  the  eye  of  the 
plaintitfs,  who  seldom  examined  the  account 
more  than  on  the  balancing  at  the  above 
half-yearly  days.  The  draft  in  question 
was  not  entered  in  the  before-mentioned 
books  until  early  in  the  next  year,  afler 
the  balancing  of  the  banking  account,  and 
then  it  was  entered  in  the  waste-book  as  an 
order  to  Messrs.  Masterman  &  Co.  to  pay 
Messrs.  Warner,  on  calling,  151/.  6«.  lid.; 
thus,  as  it  was  alleged,  purposely  making 
a  false  entry  to  prevent  the  existence  of  the 
draf^  being  known.  This  was  not  di'sco- 
vered  until  after  the  death  of  Osborne,  when 
one  of  the  plaintiffs  making  up  for  govern- 
ment the  account  of  bills  used  without 
stamps,  it  was  found  that  the  amount 
drawn  by  Messrs.  Masterman's  ledger  did 
not  correspond  with  the  account  furnished 
by  Osborne  to  government.  There  were 
other  instances  of  similar  conduct  imputed 
to  Osborne  whilst  he  was  clerk  to  the 
plaintiffs,  and  in  respect  of  which  the  ac- 
tion was  brought.  A  verdict  having  been 
given  for  the  defendant — 

Talfourdf  Serj,  had  obtained  a  rule  nisi 
to  set  that  verdict  aside  and  for  a  new  trial. 

Spankief  Serj.  and  fV.  H.  Watson  shewed 
cause,  contending,  that  the  finding  of  the  jury 
was  supported  by  the  books  of  Osborne, 
which  established  that  the  misconduct  im- 
puted was  not  within  the  conditions  of  the 
bond.  The  object  of  the  bond  was,  to  protect 
the  plaintiffs  from  injurious  consequences 
resulting  from  Osborne's  not  paying  over 
money  or  accounting  correctly  in  his  cha- 
racter of  clerk.     It  was  to  his  transactions 
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in  such'  character  the  breaehen  should  b« 
confined  ;  they  could  not  be  applied  to  any 
other  breaches  committed  by  hiin  in  his 
capacity  of  customer,  which  was  a  new  and 
totally  different  relation  from  that  of  mas- 
ter and  servant,  which  was  contemplated 
by  the  sureties.  The  dealings  of  Osborne 
must  have  been  known  to,  and  sanctioned 
by,  the  plsintiffk ;  this  was  dear  from  their 
mode  of  doing'  business  and  their  weekly 
correspondence  with  the  house  of  Master- 
mam  The  case  was,  in  fact  and  substance, 
the  ordinary  one  of  a  customer  overdraw- 
ing his  banker. 

Ta^owrd,  Serj.  and  Brost,  in  support  of 
the  rule,  contended,  that  the  assumption  of 
the  character  of  creditor  could  make  no 
dtlference  in  the  duties  to  be  discharged  as 
clerk,  for  which  the  defendant  had  become 
atorety.  Osborne  was  bound,  as  clerk,  to 
enter  all  bills,  no  matter  for  what  they  were 
dvawn,  in  a  proper  manner,  and  was  not 
endtledi  and  it  was  clearly  a  breach  of  his 
duty,  to  draw  bills  so  as  to  keep  them  out 
of  the  half-yearly  account,  to  omit  entering 
some  and  to  enter  others  as  orders  to  pay. 
Neither  can  it  be  said-  that  the  plaintiflfk 
knew  and  sanctioned  this  mode  of  dealing 
by  false  entries-;  and  the  fact  of  the  small 
aimou IK  which  he  had  overdrawn  his  ac- 
<30uiit  at  his  death  shews  that  they  did  not 
sanction  his  extensive  dealings.  Even  aa^ 
suming  that  they  were  acquainted  with,  or 
cogniaant  of»  one  improper  act  done  by 
their  servant,  it  did  not  thenice  fellow  that 
they  were  acquainted  with  and  sanctioned 
alL 

TiHDAL,  C.J.  ~  The  questicm  fbr  our 
consideration  is,  whether  we  should  s^ 
-aaide  a  verdict  found  by  the  jury  in  fkvour 
•of  a  defendant,  in  an  action  against  him,  as 
surety  for  the  honesty  and  good  conduct 
of  a  banker^s  clerk ;  and  we  are  to  decide 
whether  the  verdict  is  so  dearly  and  un- 
equivocally wrong,  as  to  warrant  us,  in 
conformity  with  the  practice  of  the  courts 
of  Westminster  Hall,  in  sending  the  cause 
dcfwn  for  a  second  trial.  I  confess  I  do 
not  see  my  way  so  clearly  and  distinctly 
upon  the  occasion  as  to  come  to  such  con** 
chisiott  upon  a  matter,  the  decision  of 
which  was  submitted  to  the  jury,  and  upon 
wWch  it  was  their  peculiar  province  to 
decide;  the  subject  at  issue* being  a  itiert- 


cantile  tnMMaec{eii,-^^*ane  hi'  ^iofa 
Jury,  composed  of  tradesmen,  were  partieii<* 
larly  conversant.  I  camet  come  to  the  con^ 
elusion,  tbat  they  were  so  manifestly  wrong; 
as  to  kiduce  me  to  send  tfab  case  to  a  new 
trial;  but  I  am  mors  readily  indined  to  an 
opposite  opinion,  when  I  look  to  the  breadbea 
assigned^  and  to-th«t^  wbidi  appears  t&  nm 
to  be  the  meaning  of  the  conditioo  of  tkm 
bond.  The  first  breach  alleged  is,  tiwt 
the  said  Osborne,  wbiht  employed  as  a 
clerk,  bad  and  received  from  the  said  plains 
tiffs  and  divers  other  persons,  for  and  on 
account  of  the  said  banking  business,  divers 
sums  of  money,  amounting  in  the  wh<^  t«», 
&e.,  yet  the  said  Osborne  hadi  not  paid, 
&o.  Now,  the  condition  of  the  bond 
seemed  to  me,  at  the  triid,  as  it  does  at 
present,  to  point  at  peculation  «n  the  part 
of  the  clerk,  and  its  object  was  to  pcevenl 
his  receiving  money  and  appropriating  it 
to  his  own  use ;  and^  in  my  opinion,  tbe 
drawing  of  bilk  of  exohmge  by  tbe  derk, 
as  stated,  though  an  improper  aet,  waa  boc, 
and  cannot  be  said  to  be,  witbin  the  breach 
provided  against  by  the  bond.  As  to  the 
other  allegation,  that  the  administratrix  did 
not,  since  the  death  of  Osborne,  pay,  oir 
cause  to  be  paid,  &c.,  tiie  condition  oC  the 
bond  when  considered,  seems  to  point  at 
the  sums  of  money  which  Oabome  might 
receive  whilst  he  was  acting  as  derk  be* 
fore  his  death ;  but,  in  my  opinion,  it  could 
not  apply  to  the  case  of  a  bill  of  exchai^e 
drawn  before  his  death  and  not  due,  nor 
the  amount  received  whilat  he  waa  derk. 
In  addition  to  these  reasons,  we  diould 
remember,  that  the  whole  diflSeulty  haa 
arisen  from  the  anomalous  <;enditiosi  in 
which  the  party  was  placed,  being  at  «■« 
and  the  same  time  a  clerk  and  a  coatonner: 
if  this  had  not  occurred,  if  the  principal 
had  not  been  thus  situated,  there  is  no 
doubt  but  that  his  acts  performed  in  hia 
life  were  of  such  a  nature  as  to  warrant  an 
action  against  the  sureties.  As  to  his  own 
account,  the  state  of  it  was*  known,  ma  it 
appeared  by  the  evidence,  to  the  plaintiffs ; 
and  I  cannot  take  upon  myself  to  any  how 
this  might  have  been  felt  by  the  juf^,  or 
what  impresstoo  it  might  have  made  upon 
them.  In  fine,  I  do  not  see  my  way  dearly  ; 
and  I  think  we  should  not,  under  the  ch> 
cumstances,  interfere  with  tbe'protwice  of 
■die  jury. 


Digitized  by 


Google 


HILARY  TERM,  1857. 


129 


Pasx,  J.-*-^  ate  of  Uie  sane  oyinion.  I 
}  BOC  ifnpnte  the  slightett  fkult  to  the  jury 
r  what  they  have  doDe«  The  breaches 
•i^ned  in  the  replication  are  not,  I  think, 
itfaott  thoee  against  which  the  defendant/ 

surety,  meant  to  provide.  One  ol>jeet 
'  the  bond  was,  I  think,  intended  to  pre* 
int  the  eonuQoissicm  of  fraud  by  the  ckrk, 

it  may  be  said,  at  the  counter,  whilst 
ceiving  the  various  sums  of  money  from 
e  customers  there :  the  object  of  the 
preement  was  to  prevent  imy  peculation 
'the  kind.  The  other  object  was,  perhaps, 
ore  general ;  but  I  am  not  prepared  to 
y,  that  the  act,  in  consequence  of  wluch 
e  banker  could  not  be  called  upon  to  pay 
itil  after  the  death  of  the  clerk,  is  within 
e  breach ;  besides^  the  entiire  agreement! 

to  be  coitstriied  wilih  some  degree  of 
rictness — the  defendant  is  a  surety,  and 
I  undertaking  was,  that  the  party  should 
it  amduct  hxnself  improperly  in  hb  ca^ 
eity  of  clerk,  and  all  the  mischief  here 

8  arisen  firom  the  conduct  of  the  [^aintifis' 
allowing  the  clerk  to  be  »  customer. 

>e  defendant  entered  into  security  against 

9  raisoondttct  of  the  party  as  clerk ;  he 
ver  contemplatBd  to  secure  the  plaindffir 
aiast  hia  misconduct  in  his  character  of 
itomer.  It  should  be  also  borne  in  mind, 
\t  the  individual  in  respect  of  whom  this 
icussion  has  arisen,  had,  from  his  situa^- 
n  as  clerk,  better  opportunities  than  he 
lerwiae  would  have,  for  managing  the 
^ks  for  his  own  purposes^     In  fine,  the 

not  so  clearly  erroneous  aa  to 
rrant  us  in  sending  tlie  case  to  a  second 
J.  Besides,  it  is  admitted,  that  the  jury 
k  all  matters  fairly  into  their  considera- 
1 ;  and  though  they  were  not  a  special 
jT,  or  a  jury  of  merchants,  yet  they  were 
tradesmen,  and  fully  conversant  with 
ters  of  this  description.  We  should  not, 
ink,  interfere. 

rAS£i.£E,  J. — I  am  of  the  same  opinion. 
I  mischief  upon  this  occasion  has  not 
en  from  the  conduct  of  Osborne,  in  his 
^acter  of  clerk,  but  in  his  character  of 
omer.  Now,  he  did  not  assume  the 
IT  character  at  once ;  he  did  not  become 
s tamer  until  three  years  afrer  he  be- 
e  a  clerk;  and  if  the  defendant  had 
1  apprised  of  the  fact,  non  constat  but 
irould  have  withdrawn  his  security* — 
constat  that  he  would  have  assented  to 
New  Series,  VL— C.P. 


the  assUB&ptuHi  of  suck  ebirsfeter,  by  the 
person  for  whose  good  conduct  as  clerk  ho 
was  guarantee.  The  verdict  does  not,  upon 
the  whole^  appear  to  me  sa  clearly  wrong 
as  to  justify  us  in  sending  it  to  a  second 
trial. 

Vauohak,  J. — We  should  not  be  war- 
ranted in  sending  the  cause  to  a  second 
trial,  if  we  did  not  see  clearly,  that  the 
verdict  already  given  was  wrong.  With 
regard  to  tlie  breaches  which  have  beeif 
assigned,  the  surety,  I  think,  intended  to 
provide  against  anything  which  the  party 
might  do  in  his  character  of  clerk :  it  was 
not  against  anything  which  he  might  do  in 
the  character  of  customer,  ingrafted  upon 
that  of  clerk.  The  defendant,  in  my  opr- 
nion,  merely  intended  to  be  accountable 
for  the  honesty  and  integrity  cvf  Osborne 
as  clerk.  This  was  k  matter  for  the  con- 
sider8tk>n  of  the  jury,  and  they  had  a  bet* 
ter  opportunity  of  deciding  upon  it  than 
we  can  have.  The  nrie  siioukl  be  die- 
oharged. 

Rule  dhchio'ged. 


1856        f       OTAWLKY    e;    TOWOOOD     Airtf 
^y         •   (.  EXECUTORS   OF  TOWOOO©.^ 

Landlord  and  fiendnt — Covenant — Rc" 
pairs. 

In  an  action  on  a  cooenamt  le  keep  and 
Uave  demised  premises  in  good  tmd  tenant" 
able  repair,  the  jury  may  consider  the  amdi- 
tion  of  the  premisee,  i.  e.  whether  they 'were 
new  or  old,  at  the  time  of  the  demise. 

Covenant  against  the  defendants,  the 
executors  of  a  lessee,  for  a  breach  of  the 
following  covenant  in  a  lease  for  fourteen 
years  of  a  messuage  and  premises  :  "  That 
said,  &c.  (the  lessee)  shall  and  wiH,  dortng 
the  continuance  of  this  demise,  preserve 
and  keep,  and  at  the  end  or  other  sooner 
determination  of  the  said  term  of  fourteen 
years  hereby  granted,  leave  the  said  de- 
mised messuage  and  other  buildings,  and 
all  the  outhouses,  offices,  windows,  doofs» 
drains,  sewers,  pipes,   and   othei^  water- 

*  Thii  and  the  foUewiog  case  vrere  dscid«d  ii» 
Trinity  term  ImL 
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courses,  gates,  hedges,  and  fences,  belonging 
to,  in,  or  about  the  said  demised  premises,  in 
good  and  tenantable  order  and  repair ;  all 
losses  and  damages  by  fire  or  tempest  jn 
the  meantime  excepted." 

At  the  trial,  before  Bolland,  B.,  a  verdict 
was  found  for  the  plaintiff  for  14/.  10^., 
being  8/.  10^.  for  the  want  of  repairs  in  the 
messuage,  tenements,  &c.,  and  61.  for  simi- 
lar neglect  in  respect  of  a  lean-to,  built  by 
the  testator  during  his  occupation. 

Storks,  Serj,  moved  for  the  reduction  of 
the  damages  to  the  sum  of  8/.  lOs,  if  it 
should  appear  to  the  Court  that  the  plain* 
tiff  was  not  entitled  to  anything  in  respect 
of  the  lean-to  constructed  by  the  testator. 
He  also  moved   for  a  new  trial,  on  the 

f  round  of  the  misdirection  of  the  learned 
udge  in  stating  to  the  jury  (upon  the  de- 
fendant's offering  evidence  to  shew  the 
state  of  the  premises  at  the  time  of  the  de- 
mise, that  they  were  old,  &c.,)  that  the 
consideration  of  such  question  was  quite 
immaterial,  and  that  it  was  of  no  import- 
ance as  to  the  point  in  issue,  whether  the 
premises  were  at  the  time  of  the  demise 
new  or  old  (1).  The  learned  Serjeant  added, 
that  the  premises  appeared  to  be  in  a  better 
state  when  surrendered,  at  the  expiration  of 
the  lease,  than  they  were  at  the  time  of  the 
demise. 

Kelly  and  Gunning  shewed  cause,  and 
contended,  that  the  factof  the  premises  being 
in  a  better  state  at  the  end  of  the  term  than 
at  the  commencement  was  immaterial,  for 
even  if  pleaded,  it  would  be  no  answer  to  the 
action,  and  when  proved,  could  not  affect 
the  issue,  which  was,  whether  they  were 
lefl  in  **  good  )md  tenantable  repair."  As 
to  the  lean-to,  which  was  erected  by  the 
tenant  himself,  he  was  bound  to  keep  and 
leave  that  at  the  end  of  the  term  in  good 
repair — Bac.  Ahr,  *  Covenant,'  (F).  In 
Donme  v.  Cale  (2),  it  was  held,  that  if  a 
tenant  covenant  to  erect  three  messuages 

(1)  It  was  denied  by  the  plaintiffs  that  these 
words  were  used  in  their  positi?e  sense  by  the 
learned  Judge,  and  it  was  asserted  tbat  he  used 
them  only  by  way  of  illustratiDg  his  position  that 
the  premises  should  be  left  in  gCK>d  and  tenantable 
repa^. 

(«)  S  Vent.  128  ;  8.  c  5  Ley.  f 65,  as  Dowse  o. 
Earle.  In  this  case,  ss  reported  at  great  leorth  in 
S  Vent.,  Rokeby,  J.  doubted,  and  thought  under  the 
eircnmstances,  tbat  the  covensnt  should  be  confined 
to  the  houses  agreed  to  be  built 


on  the  land,  and  to  repair  premisei ,  and 
he  erect  five,  he  will  be  obliged  to  repair 
them.  In  Harris  v.  Jones  (3),  the  rule  laid 
down  was,  that  the  lessee,  under  a  general 
covenant  to  repair,  must  leave  the  premises 
in  substantial  repair;  and  here  the  jury  have 
found  that  they  were  not  so  lefl. 

Storks  and  B.  Andrews,  in  support  of  the 
rule,  denied  the  application  of  Harris  v. 
Jones,  and  they  cit^  Outteridge  v.  Mun-- 
yard  (4),  where  it  was  held,  that  where  a 
very  old  house  is  demised,  with  the  usual 
covenants  to  repair  and  yield  up  in  repair, 
it  is  not  meant  that  the  house  shall  be 
restored  in  an  improved  state,  or  that  the 
consequences  of  the  elements  shall  be 
averted ;  but  the  tenant  has  the  duty  of 
keeping  the  house  in  the  state  in  which  it 
was  at  the  time  of  the  demise,  by  the  timely 
expenditure  of  money  and  care.     So  also 

in  Fergusson  v. (5),  it  was  held, 

that  a  landlord  could  not  recover  from  a 
tenant  from  year  to  year  a  sum  expended 
in  putting  a  roof  upon  an  old  house.  As 
to  the  lean-to,  the  action  was  not  maintain- 
able, for  the  covenant  did  not  extend  to 
buildings  not  upon  the  demised  premises 
when  the  lease  was  granted.  If,  in  the 
course  of  the  term,  the  tenant '  erected 
buildings  which  he  suffered  to  fall  into  de- 
cay, the  landlord's  remedy  was  for  waste, 
and  not  upon  the  covenant. 

TiNDAL,  C.  J. — This  is  an  action  for  a 
breach  of  covenant  contained  in  a  lease  for 
fourteen  years  from  Michaelmas,  1 823,  by 
which  the  tenant  was  bound  to  keep  the 
demised  premises  in  good  and  tenantable 
repair,  and  so  to  leave  them*  In  answer 
to  the  action,  the  defendant  pleaded,  tbat 
he  had  observed  and  kept  the  covenants 
modo  etformd,  repeating  the  terms  of  the 
covenant.  When  the  case  was  submitted 
to  the  jury,  it  was  a  question  for  them 
whether  the  premises  were  in  good  and 
tenantable  order  and  repair  when  the  ac* 
tion  was  brought.  The  question,  it  should 
be  recollected,  in  all  cases  is,  whether 
the  premises  are  in  substantial  repair.  It 
does  not  refer  to  or  comprehend  those 
fanciful,  trifling,  immaterial  breaches  which 
occasion  no  actual  damage,  such  as,  for 

(3)  1  M.  &  Rob.  173. 

(4)  7  Car.  &  Pay.  199;  s.o.  1  M.  Ac  Rob.  S34. 

(5)  2  Esp.  590. 
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imple,  the  cracking  of  a  pane  of  glassi 
:  such  as,  consistently  with  good  sense, 
'Ire  men  should  be  called  together  to 
ide.  The  jury  have  returned  a  verdict 
the  plaintiff  for  14/. ;  and  as  to  a  part 
his  amount,  it  is  objected  that  there  was 
fiisdirection,  and  that  the  residue  was 
iroperly  given  as  damages  in  respect  of 
lean-to,  inasmuch  as  no  alteration  had 
^n  place  in  that  building,  and  no  injury 
been  done  to  it  since  its  original  con- 
ction.  The  objection  to  the  supposed 
ction  is  founded  upon  the  words  as- 
ed  to  the  learned  Judge  in  his  summing 
viz,  that  the  state  of  the  premises  at 
time  of  the  demise,  whether  they  were 
or  old,  was  not  matter  for  their  con- 
ration.  Now,  if  that  had  been  the  di- 
on  of  the  Judge,  the  case,  I  think,  ought 
erly  to  be  submitted  to  another  jury ; 
in  the  first  place,  there  is  nothing  in 
eport  of  the  learned  Judge  leading  to 
conclusion  that  such  words  were  used 
im ;  and  in  the  next  place,  the  counsel 
n  agree  upon  the  subject,  and  I  cannot 
thinking  that  some  little  misunder- 
ling  has  crept  into  the  discussion, 
that  the  words  in  question  were 
as  an  instance  or  illustration  of 
which  the  Judge  was  impressing, 
that  the  premises  should  be  left  in  a 
of  repair.  By  using  the  words,  he 
loubt  enlarged  the  proposition  to  a 
in  extent,  but  not  to  such  an  extent 
mislead  the  jury.  I  think  this  was 
eal  state  of  things,  when  I  observe 
ourse  which  the  case  took,  and  the 
t  and  cross-examination  of  the  defen- 
I  witnesses  as  to  the  state  of  the  pre- 
when  the  house  was  taken  ;  and  it 
d  be  also  borne  in  mind,  that  some 
on  was  made  to  some  want  of  com- 
>]e  repair  by  these  very  witnesses; 
bus  the  question  resolves  itself  into 
whether  the  damages  were  too  much 
>  little.  The  first  of  these  witnesses 
I  by  stating,  that  the  floor  was  out  of 
',  that  panes  of  glass  were  wanted ; 
there  should  be  an  underfilling  of 
i ;  that  the  fence  required  some  repair, 
hich  2/.  would  be  sufficient.  When 
admissions  are  made  by  the  defen- 
I  witnesses,  how  are  we  to  say  that 
iry  should  give  no  damages  at  all  ?  It 
Iso  admitted  that  the  lean-to  was  out 


of  repair.  When  I  look  at  the  case,  it  ap- 
pears to  me  that  the  amount  of  the  damages 
was  for  the  decision  of  the  jury,  and  that 
we  should  not  interfere,  especially  when 
their  assessment  was  only  14/.  10«.  The 
matter  was  not  left  too  broadly  to  the  jury ; 
it  was  submitted  to  their  minds  in  the  very 
words  of  the  covenant,  whether  the  pre* 
mises  were  left  in  good  and  tenantable  re- 
pair ;  and  they  found  that  they  were  not. 
It  is  not  for  us  to  enter  into  any  disquisi- 
tion as  to  the  amount  of  the  damages  given 
by  the  jury,  a  question  which  they  were 
more  capable  of  clearly  understanding  than 
we  are.     The  rule  should  be  discharged. 

Park,  J.  was  of  the  same  opinion. 

Gasislee,  J.,  not  having  heard  the  entire 
discussion,  gave  no  opinion. 

Vauohan,  J. — I  agree;  the  report  of 
the  learned  Judge  is  perfectly  correct.  The 
case  cannot  be  taken  out  of  it.  The  Court 
should  not  interfere  or  find  fault  with  a 
verdict  where  the  damages  are  only  14/.  lOf. 
Rule  discharged. 


LEUCKHART  V,  COOPER   AND 
ANOTHER. 


1836.       1 

June  13.  J 

Lien —  Warehouse-keeper —  Custom. 

A  custom  for  all  public  warehouse-keepers 
in  the  city  of  London  to  have  a  general  lien 
upon  all  goods  from  time  to  time  housed  or 
remaining  in  their  warehouses,  for  and  in 
the  name  of  the  merchants  or  other  persons 
by  whom  such  public  warehouse-keepers  are 
retained  or  employed^  for  all  monies  or  any 
balance  thereof  due  from  such  merchants  or 
other  persons  to  such  public  warehouse" 
keepers,  for  or  on  account  of  advances  or 
expenses  which  such  public  warehouse- keep- 
ers should  have  made  or  been  put  to,  in  or 
about  the  paying  of  duties  or  of  customs,  on 
goods  consigned  to  them  from  abroad,  or  the 
payment  affreight  and  other  charges  for  the 
conveyance  of  such  goods  to  the  port  of 
London,  or  tlie  entering,  landing,  and  ware- 
housing of  such  goods,  is  bad  in  law;  and, 
therefore,  after  verdict  for  the  defendants^ 
on  a  plea  stating  such  a  custom,  judgment 
non  obstante  veredicto  may  be  entered  for 
the  plaintiff. 

Trover  for  certain  bales  of  wool. 

The  defendants,  in  one  of  their  pleas, 
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jattified  die  lioldmg  of  eleven  bailes,  ai-* 
leging  that  they  earried  on  the  trade  of 

Cblic  warefaoiue-keepcrs  in  the  city  of 
ndon,  and  that  there  was,  and  from 
time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,  hath  been,  and  still  is, 
a  certain  ancient  and  laudable  usage  and 
enstom  in  the  trade  of  public  warehouse- 
keepers  in  the  city  of  London,  for  all  pub- 
lic warehonse^keepera  to  have  and  be  en- 
title4  to  a  general  lien  upon  all  goods  from 
time  to  time  housed  or  remaining  in  the 
warehouses  of  such  public  warehouse- 
keepers,  fbr  and  in  the  name  of  the  mer- 
chants or  other  persons,  by  whom  such 
public  warehouse-keepers  are  retained  and 
employed  as  aforesaid,  for  all  monies  or 
any  balance  thereof  remaining  due  from 
such  merchants  or  other  persons  to  such 
warehouse-keepers,  £»f  or  on  account  of 
any  advances  or  expenses  which  such  pub- 
lic warehouse-keepers  have  mad^  or  have 
been  put  to,  in  and  about  paying  the  duties 
and  customs  by  law  imposed  and  charged 
on  goods  consigned  to  such  merchants 
and  other  persons  from  abroad,  if  required 
so  to  do  by  the  said  merchants  or  other 
persons,  the  freight  and  other  charges  for 
the  conveyance  of  such  goods  to  the  port 
of  London  as  aforesaid,  and  also  for  and 
on  account  of  all  and  every  the  advances, 
chargea,  and  claims  which  such  public 
warehouse-keepers  shall  have  made  or 
have  been  put  to,  or  to  which  they  may 
have  been  entitled,  for  and  in  respect  of 
the  entering,  landing,  and  warehousing 
such  goods  at  and  in  the  warehouses  of 
auoh  public  warehouae-keepers  aa  afore- 
said ;  that  while  the  defendants  wove  such 
public  warehouse-keepers  as  aforesaid,  to 
wjt,  on  the  1st  of  January  183S,  and 
on  divers  timea  and  occasions  between 
that  day  and  the  10th  of  October  1834, 
one  E.  Heilbron,  merchant  in  the  city  of 
London,  received  divers,  to  wit,  itOO  bales 
of  wool,  shipped  and  consigned  from 
abroad,  and  that  the  said  £.  Heilbron,  on 
divers  times  and  occasions  during  the  time 
aforesaid,  was  possessed  of  divers,  to  wit, 
twelve  bills  of  lading  of  the  said  wools, 
deliverable  by  the  conuniasion  and  consent 
of  the  plaintiff  to  order,  whereby  the  said 
E.  Heilbron  was  enabled  to  and  did,  on 
the  times  and  occasions  aforesaid,  hold 
himself  out  as  the  true  owner  of  the  said 


bales  of  wool,  and  afterwards  and  on  the  said 
several  times  and  occa8i9ns  aforesaid,  de- 
livered the  said  bills  of  lading  to  the  defon- 
dants,  and  then  retained  and  employed  the 
defendants  to  enter  at  the  Custom  House, 
at  and  for  the  port  of  London,  for  the  ssid 
E.  Heilbron,  the  said  bales  of  wool,  in  the 
said  bills  of  lading  mentioned  and  de- 
scribed (of  which  bales  of  wool,  the  said 
bales  of  wool  in  the  introductory  part  of 
this  plea  referred  to,  were  part  and  parcel), 
and  afterwards  to  land  the  said  wools,  and 
house  the  same  at  and  in  the  warehouses  of 
the  defendants,  for  and  in  the  name  of  the 
said  E.  Heilbron,  subject  to  his  order,  for 
certain  reasonable  reward  to  the  defen- 
dants in  that  behalf,  they,  the  defendants, 
paying  the  entries  and  customs  by  law 
charged  and  imposed  on  such  goods  ;  and 
the  said  E.  Heilbron,  on  the  said  several 
occasions  and   times  aforesaid,  then  re- 

Suested  the  defendants  to  pay  the  dudes, 
le  freight,  and  other  charges  for  the  con- 
veyance of  the  said  wools  to  the  port  of 
London  aforesaid  t  that,  in  pursuance  of 
such  retainer  and  employment,  and  be- 
lieving the  said  £•  Heilbron  to  be  the 
owner  of  the  said  wools,  they,  the  defbn- 
dants,  as  such  public  warehoose-keepeps, 
did,  on  the  said  several  times  and  occa- 
sions, accordingly  enter  at  the  Custom 
House  at  and  for  the  port  of  London,  for 
and  as  the  property  of  the  said  E.  Heil- 
bron, the  said  wools,  and  did  pay  the 
duties  and  customs  by  law  charged  and 
.  imposed  on  such  wools,  and  also  the  freight, 
&c.,  and  afterwards,  to  wit,  at  the  said 
times,  did  land  the  aaid  wools,  aad  did 
house  the  same,  for  and  in  the  name  of  tho 
said  E.  Heilbron,  at  and  in  the  warebouso 
of  the  said  defendants,  subject  to  the  order 
of  the  said  E.  Heilbron.  The  plea  then 
alleged,  that  the  dutiea,  customs,  or  freight, 
expenses,  advances,  &o.,  of  the  defondants, 
amounted  to  a  large  sum,  vix.  18,000/.,  sod 
a  great  part  thereof,  to  wit,  die  sum  of 
1,030/.  \$s,  5d,f  before  the  time  of  com- 
mitting the  grievance,  was  and  still  is  due 
and  owing  from  the  said  E.  Heilbron  to 
the  defendants;  that  defendants,  aa  aoch 
public  warehouse-keepers,  on  divers  tines, 
did  deliver  the  greater  part  of  the  aaid 
f  00  bales  of  wool  to  the  order  of  the  said 
£.  H. ;  and  that  the  residue  of  the  ^aid 
wools,  to  wit,  eleven  bales  thereof,  being 
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Ae  Mid  ekrea  balet  of  w«oI  in  die  iniro* 
ductorj  pari  of  this  plea  referred  to,  and 
parcel  of  the  aaid  wools  in  the  declaration 
mentionedy  before  and  at  the  time  of  the 
comoiitting  of  the  said  grievances  were 
and  still  are  lying,  being,  and  remaining  in 
the  warehouse  of  the  defendants :  that  the 
defendants,  as  such  public  warehouse-^ 
keepers  as  aforesaid,  by  virtue  of  and  ac^ 
•ording  to  the  said  usage  and  custom  of 
the  trade  of  public  warehouse-keepers  in 
the  city  of  London  aferesaid,  before  and 
at  the  time  of  the  committing  of  the  grie-* 
vances,  retained  and  held  the  said  last* 
mentioned  bales  of  wool,  parcel,  &c.,  as 
and  by  way  of  a  general  lien  for  the  said 
kst^mentioned  sum  of  IfiSOL  13m,  5iL,  bo 
due  and  owing  from  the  said  E.  Heilbron, 
and  still  unpaid  to  the  defendants  as  afore- 
said, which  was  the  said  conversion  of  the 
said  eleven  bales  of  wool,  parcel,  &Cm  in 
the  introductory  part  of  the  plea  referred 
lo,  &o. 

The  jdaintlfT,  in  his  replication,  denied 
the  existence  of  the  elleged  custom. 

At  the  trial,  before  TindaVC.J.  a  ver- 
dict passed  fer  the  defendants  on  this 
plea,  and--* 

Wilde,  Setj,  had  obtained  a  rule  for  en- 
tering judgment  for  the  plaintiff  nan  oh* 
Hanie  werMcto. 

Cressmeli  and  R.  V.  Richards  shewed 
cause.-^The  custom  found  by  the  jury  is 
bttdable  and  good.  It  is  not  incumbent 
on  the  defendants  to  shew  the  precise 
peason  on  which  the  custom  was  founded, 
and  to  which  it  owed  its  existence ;  for, 
according  to  L§H.  s.  80,  whatsoever  is  not 

Xlnst  reason,  may  well  be  admitted  and 
wed  (  and  in  Mix  v.  Oardintr  (1),  in 
answer  to  the  maxim.  Lex  plus  kmdahtr 
qmando  raiione  probatuTt  it  was  said  by 
Coke,  C.J.  "  If  no  reason  can  be  given  for 
the  beginning  of  this  or  of  any  other  cm- 
tom,  yet  nan  se^twr,  this  custom  to  be 
Ibr  tlus  cause  unreasonable  and  against 
peason  in  the  beginning  of  it,  for  that  for 
aome  things  no  reason  can  be  given,  and 
ma  the  rule  is,  qui  rationem  in  omnibus  qtuerii 
waUonem  desirmi.**  This  custom  would  not 
liave  existed  ao  long  as  it  has,  if  it  were 
Bot  known  to  be  at  once  reasonable  and  in 
fiiTour  of  trade.     It  would  have  been  put 

(1)  S  Babe,  f  »5. 


an  end  to  long  since,  if  it  was  not  fek  to 
be  attended  with  countervailing  advan* 
tages.  In  Wright' v.  SneU{2\  a  carrier 
attempted  to  enforce  a  general  lien  for  a 
balance  due  from  a  factor  agamst  the  owner 
of  goods;  and  in  Oppenheim  v.  Russell (8)^ 
and  Rkhmrdson  v.  Goss{4\  the  question 
arose  between  the  wharfinger  and  pur- 
chaser of  the  goods,  and  not  the  bailor 
or  his  principal.'  In  Rushforth  v.  Had^ 
Jleld{5)  it  was  decided,  that  the  lien  of  a 
common  carrier  for  his  general  bahinee, 
however  it  may  arise  in  point  of  law  from 
an  implied  agreement,  is  not  to  be  fa- 
voured; but  the  reason  is  given  in  the 
second  report  of  the  same  case  in  7  Eiut, 
ftt4t  *'  becaosesuch  lien  is  against  the  policy 
of  die  common  law,  and  the  custom  of  the 
realm,  which  only  gives  the  carrier  a  lien 
on  the  particular  goods,  for  the  price  of 
the  carriage."  This  custom  is  not  against 
the  custom  of  the  realm,  and  is  said  to 
prevail  only  in  the  port  of  London.  The 
right  of  a  party  buying  from  a  factor,  who 
sells  goods  under  a  del  credere  commission, 
to  set  off  any  demand  he  has  on  the  factor 
against  the  claim  of  the  principal  for  the 
goods,  is  as  injurious  and  inconvenient  aa 
the  present,  and  yet  it  was  established  in 
Oeorge  v.  Clageit{6);  and  in  Haynes  v. 
Foster  (Jl\  the  Court  refused  to  set  aside  a 
Terdict  for  the  defendants,  where  it  was 
left  to  the  jury  to  say,  whether  the  usage 
set  up  by  the  defendants  for  bill-brokera 
to  deposit  bills  they  had  received  to  be 
discounted,  as  a  security  for  money  pre^ 
viously  due  from  them,  was  established  to 
their  satisfeotion,  and  whether  the  plaintiff 
had  contracted  with  reference  to  that 
nsage.-^They  also  referred  to  section  2  of 
8  Geo.  4.  c.  ^,  enabHng  the  person  in 
possession  of  bills  of  lading,  to  be  ^ 
owner  so  far  as  to  make  valid  contracts* 

Atcherley,  Serf,  and  W.  H,  Wats&n,  in 
support  of  the  rule.-^There  is  no  resem- 
blance between  the  trades  and  the  rights 
of  a  wharfinger  and  of  a  warehouse-keeper, 
inasmuch  as  any  person  may  be  the  pro- 
prietor of  a  warehouse,  whereas  a  wharf 

(2)  5  B.  &(  Aid.  350. 

(3)  3  Boa.  &  Ptil.  4S. 

(4)  Ibid.  119. 

(5)  6  East,  519. 
(6)7  Term  lUp.  S5i9* 

(7)  1  Cr.  M.  &  R.  S49;  s.  c.  S  Law  J.  Rep. 
(N.S.)  Exch.  153. 
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cannot  be  constructed  without  tbe  inter- 
vention of  the  legislature — HMs  TreatUe 
an  the  Customs^  Pars  Tertia,  c.  23,  Har. 
Law  Tracts;  and  a  wharfinger  has  not  a 
general  lien,  in  respect  of  harbourage  and 
warehouse  room,  except  by  special  agree- 
ment— Holdemess  ▼.  Collinson  (8),  Nayhr 
V.  Mangles  (9),  and  Spears  v.  Hartley  (10), 
(where  it  was  held,  that  a  wharfinger  had 
a  general  lien  for  his  balance,)  cannot  assist 
the  defendant,  for  in  those  cases  the  goods 
on  which  the  lien  was  claimed  were  those 
of  the  debtor ;  but  such  is  not  the  case 
here,  the  goods  here  being  the  property 
of  the  consignor.  The  statute  6  Geo.  4n 
c.  94.  has  been  referred  to,  but  the  drd 
section  enacts,  '*  that  no  person  shall  ac- 
quire a  security  upon  goods  in  the  hands 
of  an  agent  for  an  antecedent  debt,  beyond 
the  amount  of  the  agent's  interest  in  the 
goods." 

Cur,  adv.  vuU, 

TiNDAL,  C.J. — The  jury  having  found 
in  this  case  a  verdict  for  the  defendantSi 
upon  the  issue  raised  on  the  second  plea, 
the  plaintiff  has  moved  for  judgment  non 
obstante  veredicto.  The  question  therefore 
is,  whether  the  custom  stated  in  that  plea 
is  a  custom  that  can  be  supported  in 
law.  The  plea  justified  the  retaining  and 
holding  of  eleven  bales  of  wool,  parcel  of 
the  quantity  claimed  in  the  declaration, 
under  an  ancient  custom  from  time  imme- 
morial used  in  the  trade  of  public  ware- 
house-keepers in  the  city  of  London,  for 
all  such  warehouse-keepers  to  have  and 
be  entitled  to  a  general  lien  upon  all  goods, 
from  time  to  time  housed  or  remaining  in 
their  warehouses,  for  and  in  the  name  of 
the  merchants  or  other  persons  by  whom 
such  warehouse-keepers  are  retained  or 
employed,  for  all  monies  or  any  balance 
thereof  due  from  such  merchants  or  other 
persons  to  such  public  warehouse-keepers, 
for  or  on  account  of  advances  or  expenses 
which  such  public  warehouse-keepers 
should  have  made  or  been  put  to,  in  or 
about  the  paying  of  duties  or  of  customs 
on  goods  consigned  to  them  from  abroad, 
on  the  payment  of  freight  and  other  charges 
for  the  conveyance  of  such  goods  to  the 

(8)  1  Mm.  Ac  RyL  55. 

(9)  1  Eip.  109. 

(10)  3  Etp.  81. 


port  of  London,  on  the  entering,  landing, 
and  warehousing  of  such  goods.  So  that 
the  general  lien  claimed  is  not  confined 
to  goods  the  property  of  the  person  who 
employed  or  retained  the  warehouse-keep- 
er, but  extends  to  all  goods  which  are  put 
by  him  in  his  own  name  into  the  hands  of 
the  warehouse*keeper,  whether  his  pro- 
perty or  not.  The  custom  set  up  in  the 
plea,  if  supportable,  would  make  the  goods 
of  a  foreign  merchant,  which  have  been 
consigned  to  a  London  factor  for  sale,  and 
by  him  put  into  the  warehouse  of  the  ware- 
house-keeper for  safe  custody,  liable  to  a 
private  debt  of  the  factor  for  expenses 
incurred  in  respect  of  other  goods  of  third 
persons,  which  had  been  in  his  hands  at 
former  times,  for  charges  contracted  upon 
such  goods  during  any  antecedent  period 
of  time,  and  that  to  an  unlimited  extent. 
It  appears  to  us,  that  such  a  custom  is  at 
at  once  unreasonable  and  unjust,  and  there- 
fore bad  in  law.  It  is  a  custom  which  is 
obviously  prejudicial  in  a  direct  manner 
and  in  a  very  high  degree  to  foreign  trade, 
for  no  foreign  merchant  would  be  content 
to  consign  his  goods  to  this  country  for 
sale,  if  they  could  be  made  liable,  whilst 
warehoused,  for  the  purpose  of  custody,  to 
satisfy  a  debt  already  due  from  the  fiictor 
to  the  warehouse- keeper,  in  respect  of 
other  goods.  No  authority  whatever  has 
been  cited  in  support  of  this  custom;  and, 
as  far  as  any  analogy  can  be  drawn  from' 
decided  cases,  it  is  against  its  validity. 
The  case  of  Oppenheim  v.  Russell  esta- 
blishes this  principle,  that  although  a  com- 
mon carrier  may  have  acquired,  by  usage 
or  special  agreement,  a  lien  for  a  general 
balance  of  account  between  him  and  a 
consignee,  this  lien  will  not  affect  the  right 
of  a  consignor  to  stop  in  transitu;  that  is, 
in  efiect,  that  this  right  of  general  lien  shall 
not  operate  upon  or  against  the  rights  of 
third  persons  ;  and  the  doctrine  laid  down 
in  Wright  v.  Snell  bears  still  more  closely 
upon  the  point  now  under  discussion,  a 
general  lien  being  held  not  sustainable  by 
a  carrier  against  the  true  owner  of  the 
goods  for  the  general  balance  due  from 
the  factor  to  whom  the  goods  were  eon- 
signed  for  sale.  That  case  in  effect  decides 
the  present ;  for  no  sound  distinction  can 
be  taken  in  this  respect  between  a  public 
warehouse-keeper  and  a  public  carrier. 
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kcept,  indeed,  that  the  latter  stands  in  a 
oiitioD  more  favoured  by  the  law  in  re- 
lect  to  lien  than  the  former,  the  carrier 
eing  obliged  by  law  to  receive  and  carry 
le  goods,  whilst  the  warehouse-keeper's 
tim  srises  out  of  a  voluntary  contract, 
nd  the  present  case  appears  to  us  to  differ 
Dm  that  of  George  v.  Clagett^  princi- 
Jly  relied  on  by  the  defendants : — in  that 
se,  the  owner  put  his  goods  into  the 
nds  of  his  factor  to  sell  as  his  own ;  the 
nor  sold  them  as  his  own,  and  the  defen- 
nt  had  no  knowledge  that  the  factor  was 
t  the  real  owner  of  the  goods.  In  such 
le  the  set-off  of  the  debt  due  from  the 
!tor  to  the  purchaser,  followed  as  a  ne- 
tsary  consequence  from  the  sale  by  him 
of  his  own  goods ;  but  in  this  case  there 
%  no  sale  by  the  factor.  But  the  propo- 
on  contended  for  is,  that  the  goods  be- 
ne, by  the  operation  of  the  custom^ 
dged  for  the  factor's  debt,  though  the 
tor  was  not  authorized  by  law  so  to 
dge  them  directly.  And  tliough  the 
tor  may  now,  under  some  circumstances, 
dge,  the  facts  of  the  present  case  do  not 
ig  it  within  the  operation  of  the  statute 
reo.  4.  c.  94.  It  is  unnecessary,  as  a 
tber  objection  to  this  custom  set  up  by 
I  plea,  to  observe,  that  it  is  pleaded  so 
fely  as  to  comprehend  all  goods  put 
>  the  hands  of  a  warehouse-keeper  by  a 
or  in  his  own  name,  whether  or  not  the 
ebouse-keeper  has  knowledge  or  notice 
;  they  are  not  the  property  of  the  factor, 
of  the  foreign  merchants.  But  with- 
relying  on  this  objection,  we  think  the 
om  unreasonable,  and  therefore  bad, 
a  the  more  general  ground  above 
sd  ;  and,  therefore,  give  our  judgment 
the  plaintiff,  non  obstante  veredicto. 
Judgment /or  the  plaintiff  accordingly. 


KNIGHT  V.  WOOaS. 


r24,  1836.1 
31,  1837.  J 

respass — Judgment — Distributive  Plea 
9sts —  Witnesses, 

\  tresp€iss/or  breaking  and  entering  the 
itiff*s  close  and  pulling  donm  a  gaie^the 
\dant  justified  under  a  right  of  may  to  a 
hi  river  with  horses  and  carts  for  water 
goods.  The  jury  found  in  favour  of  the 
\datU  as    to  the  right  for  water^  and 


against  him  as  to  the  right  for  goods. 
Upon  motion  to  enter  the  verdict  for  the 
plaintiffs — held^  that  the  plea  being  in  its  na* 
ture  distributive,  and  part  being  found  for 
the  defendant  and  part  for  the  plaint  ff,  the 
verdict  should  be  entered  for  the  defendant 
on  that  part  found  for  him,  and  for  the  plain" 
tiff  as  to  the  residue. 

Held,  also,  that  the  defendant  was  entitled 
to  the  general  costs  of  the  cause,  and  to  the 
costs  of  all  the  witnesses  upon  the  issue  as 
to  tlie  right  of  way  for  water,  although  some 
of  those  witnesses  also  gave  evidence  as  to 
the  right  of  way  for  goods. 

Trespass  for  breaking  and  entering  the 
plaintifTs  close,  and  removing  a  gate.  The 
defendant  justified  under  a  custom  for  the 
inhabitants  of  Monmouth  to  pass  through 
the  hcus  in  quo  to  and  from  the  river  Wye 
with  horses,  carts,  &c.  for  water  and  goods. 
The  jury  found,  that  the  defendant  had  a 
right  of  way  to  the  river  for  water,  but 
negatived  his  right  as  to  goods ;  and  they 
also  found  a  verdict  for  the  plaintiff,  with 
Is,  damages,  on  a  new  assignment. 

Ludlow,  Serf,  obtained  a  rule,  calling  on 
the  defendant  to  shew  cause  why  the  ver- 
dict should  not  be  entered  generally  for 
the  plaintiff,  inasmuch  as  the  defendant 
had  failed  in  making  out  the  whole  his  of 
plea. 

Maule  and  Whately  shewed  cause,  and 
contended,  that  the  case  was  within  rule  7 
of  Reg.  Gen.  Hil.  term,  4  Will.  4  (1),  and 
that  the  verdict  ought  to  be  entered  for 
the  plaintiff  on  the  right  which  the  defen- 
dant had  failed  to  make  out,  and  for  the 
defendant,  on  the  right  he  had  established. 
They  cited  Phythian  v.  White  (2). 

TiNnAL,  C.  J. — ^This  rule  calls  upon  the 
defendant  to  shew  cause  why  a  verdict 
found  for  him  on  one  part  of  the  issue 

(1)  Which  proTides— <*  That,  upon  the  tritl, 
where  there  it  more  than  one  count,  plea,  aYOwrj  or 
cogoixance  upon  the  record,  and  the  party  pleading 
fails  to  eatablish  a  distinct  subject-matter  of  com- 
plaint in  respect  of  each  count,  or  some  distinct 
ground  of  answer  or  defence  in  respect  of  each  plea, 
avowry,  or  cognizance,  a  verdict  and  judgment  shall 
pass  against  him  upon  each  count,  plea,  sYOwrjr,  or 
cognizance  which  he  shall  have  so  failed  to  establish, 
and  be  shall  be  liable  to  the  other  party  for  all  the 
costs,'*  &c. 

(2)  1  Mee.  &  Wels.  216;  a.  o.  5  Law  J.  Rep. 
(N.8.)  Exoh.  148. 
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should  not  be  enttred  for  the  plaintifil 
The  question  (which,  it  should  he  remem- 
hered,  has  no4  arisen  upon  a  motion  for  a 
new  trial,  on  the  ground  of  the  verdict 
being  against  evidence,)  amounts  in  sub- 
stance to  this,  whether  tlie  verdict  found 
for  the  defendant  should  not  be  turned 
against  him,  and  this  when  the  jury  have 
found  part  of  the  issue  affirmatively  against 
the  plaintiff.  To  me  it  appeara  that  the 
case  is  within  the  rule  of  Hil.  term.4  Will.  4. 
referred  to  on  the  discussion,  in  respect  of 
pleas  in  actions  of  treapasa ;  that  is  to  say, 
where  a  plea  (being  distributive  in  its  na- 
ture) is  more  extensive  than  is  necessary, 
one  part  may  be  found  for  the  plaintiff,  the 
other  for  the  defendant,  and  the  verdict 
may  be  entered  accordingly.  Here,  the 
part  as  to  the  right  of  way  for  goods  is 
found  for  the  plaintiff;  that  as  to  the  right 
of  way  for  water  is  not  found  for  him,  bi»t 
for  the  defendant.  The  defendant,  there- 
fore, would,  in  my  opinion,  be  asking  too 
much  if  he  sought  to  have  the  verdict  en^ 
tered  for  him,  as  the  plaintiff  is  seeking  too 
much  by  audcing  a  similar  application*  We 
should  not  interfere. 

Park,  J. — If  we  were  not  to  act  in  ac- 
cordance with  the  opinion  of  my  Lord  Chief 
Justice,  we  should  be  violating  the  very 
form  of  the  rule  to  which  reference  has 
been  made.  The  matter  here,  which  may 
be  distributively  taken,  has  been  found 
partly  for  one,  and  partly  for  the  other. 
The  verdict  should  stand. 

Gaselse,  J. — I  agree.  Suppose  the  de- 
fendant had  pleaded  a  right  of  way  for  horses 
and  carts,  and  established  only  that  for 
horses,  should  not  the  other  matter,  if  it 
could  be  taken  distributively,  be  found  for 
the  plaintiff? 

^  Vauoham,  J. — I  am  of  the  same  opinion. 
This  is  capable  of  being  taken  distributively 
in  its  nature,  and  it  should  be  so. 

Rule  discJiarged;  verdict  to  be  en- 
teredfor  the  plaintiff  on  so  much 
of  the  issue  as  related  to  a  right 
rf  way  for  goods  ;for  the  defen- 
dant  on  so  much  as  went  to  the 
right  of  way  for  carriage  of 
water, 

Ob  the  taxation  of  costs,  the  officer 
allowed  the  plaintiff  the  general  costs  of  the 
cause,  and  the  defendant  the  costs  of  that 


part  of  the  plea  which  claimed  the  right 
fetch  water,  and  of  such  of  his  witnesses 
were  subpoenaed  to  prove  that  right  onl 
thereby  disallowing  the  costs  of  ma 
witnesses,  whose  evidence  also  applied 
tlie  right  of  way  to  fetch  goods.  In  I 
chaehnas  term — 

Whately  obtained  a  rule  nisi  to  revi 
the  taxation. 

R.  F.  Richards  shewed  cause,  and  c< 
tended,  that  the  taxation  was  founded  u| 
a  just  and  correct  principle,  and  was  wit 
the  74th  General  Rule.  He  relied 
Lardner  v.  Dick (3),  in  which  it  was  ht 
that  where  several  issues  are  found 
the  plain  tiff,  and  some  for  the  defends 
the  latter  is  entitled  to  the  costs  of  th 
found  for  him,  but  he  is  not  entiiled  to 
costs  of  his  witnesses,  unless  their  tei 
mony  was  confined  to  the  issues  found 
him,  and  he  denied  the  applicability 
Frankum  v.  Lord  Falmouth  (4),  when 
was  held,  that  where  in  an  action  on 
case  defendant  succeeds  on  one  of  sev( 
issues,  which  goes  to  the  foundation  of 
plaintiff's  cause  of  action,  he  will  be  ei 
tied  to  the  general  costs  of  the  cause, 
though  there  is  a  verdict  for  the  plaintifl 
the  plea  of  not  guilty,  without  damages 

Whately f  in  support  of  the  rule,  c 
tended,  that  tlie  test  by  which  the  righi 
the  general  costs  in  the  cause  was  to 
tried,  was,  whether  the  party  had  s 
ceeded  substantially  in  the  cause.  It  \ 
clear  that  the  defendants  here  have  b< 
substantially  successful.  The  plea  in  wh 
they  claimed  a  right  to  pass,  and  urn 
which  they  removed  the  gate,  and  did 
wrong  complained  of,  was  found  in  ili 
favour ;  and  it  was  upon  this  the  act 
mainly  depended.  As  to  the  expenses 
witnesses,  Eades  v.  Everatt{5)  is  d< 
sive  for  the  defendants  :  there  it  washe 
that  the  expense  of  a  witness  called  by 
defendant  whose  evidence  was  substantif 
directed  towards  the  issues  found  for 
defendant,  was  properly  allowed  to 
defendant,  though  he  gave  some  evidei 
upon  the  other  issues, — He  also  cil 
Richards  v.  Cohen  (6), 

(S)  3  C.  &  M.  389;  s.  c.  S  Law  J.  B«p.  (« 
Exch.  140. 

(4)  4  Dowh  P.C.  65. 

(5)  3  Dowl.  P.C.  687. 

(6)  1  Dowl.  P.C.  .533. 
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'  TiNDAL,  C.J. — I  think,  as  well  fVom  the 
pleadings  as  they  appear  on  the  record,  as 
from  the  finding  of  the  jury,  that  the  de- 
fendant is  substantially  entitled  to  the  ver* 
diet  in  this  case,  as  the  jury  have,  in  fact, 
found  in  his  favour.  The  action  was  in 
trespass  for  entering  the  plaintiff's  close, 
and  pulling  down  a  gate.  In  his  plea,  the 
defendant  claimed  a  right  for  all  the  inha- 
bitants of  Monmouth  to  pass  and  repass  to 
the  river  Wye  for  goods  and  water.  The 
replication  to  this  plea  severed  itself  into 
two  issues,  one  as  to  the  right  fur  water, 
the  other  as  to  the  right  for  goods.  Now, 
if  the  defendant  has  succeeded  upon  either, 
the  verdict  must,  I  think,  be  said  to  be 
sabstantially  found  for  him.  .  The  verdict 
must  be  found  for  him,  if  he  was  unjustly 

grevented  firom  passing  from  the  streets  of 
fonmouth  to  the  place  in  question — to 
carry  water  if  he  had  that  right — or  to 
carry  goods  if  he  had  that  right.  If  either 
of  those  issues  has  been  found  for  him,  he 
must,  I  think,  be  said  to  have  succeeded 
substantially;  8nd,ifheha8  introduced  into 
his  plea  more  than  was  sufficient  to  main- 
tain that  which  has  been  found  for  him, 
he  is  sufficiently  punished  by  the  payment 
of  costs  entailed  upon  him  for  so  doing. 
Having  thus  established  his  right,  he  is 
entitled  to  the  general  costs  of  the  action 
in  which  it  has  been  established;  and, 
since  he  has  succeeded,  I  do  not  see  why 
he  should  not  be  allowed  the  costs  of  the 
witnesses,  who,  by  their  testimony,  sup«> 
ported  the  issue  found  for  him,  because  they 
also  gave  testimony  as  to  the  other  issue 
found  against  him.  In  this  case,  the  position 
of  the  parties  is  the  reverse  of  that  in  which 
they  were  placed  in  Richards  v.  Cohen, 
The  decision  there  was  in  favour  of  the 
plaintiff,  and  he  was  allowed  the  general 
costs  of  the  cause,  and  of  all  his  witnesses 
on  the  issue  on  which  he  had  succeeded; 
and  I  think,  upon  the  authority  of  that 
case,  and  the  case  of  Francum  v.  Lord 
Falmouth^  that  the  defendant  here  should  be 
allowed  the  general  costs,  and  the  costs 
of  all  the  witnesses  who  established  the 
points  upon  which  he  was  successful,  al- 
though they  spoke  ineffectually  for  him 
upon  others. 

Paex,  J. — I  agree.     At  the  same  time, 
I  cannot  refrain  from  saying,  that  the  offi- 
cers, are  placed  in  a  difficult  situation  when 
New  Series,  VL— C.P. 


called  upon  to  expound  the  rules  relating 
to  costs.  They  are,  perhaps,  too  short, 
and  do  not  go  far  enough  into  the  subject; 
but,  in  this  instance,  the  authority  of 
Richards  v.  Cohen  is  strong  in  inducing  me 
to  think  that  the  case  should  go  back  to 
be  reviewed. 

Vauoban,  J. — I  am  of  the  same  opinion. 
The  whole  of  the  case  turns  upon  the 
question,  whether  the  plaintiff  or  defendant 
has  succeeded  Substantially.  The  plea  as- 
serted a  right  on  the  part  of  the  defendant 
to  pull  down  the  gate.  This  has  been  found 
for  him ;  and,  therefore,  I  think  that  the 
substantial  noerits  of  the  case  have  been 
found  in  his  favour. 

Rule  absolute  for  the  officer  to 
review  his  taxation. 


RANSON  AND  QTHBBS  V,  DUN- 
DAS   AND   AlfOTHBR. 


1836.  ^ 
June  11,13.  r 

1837.  4 
Jan.  24.    J 

Parliament — Election  Petition — Costs — 
Judgment, 

A  petition,  complaining  of  an  undue  re- 
turn of  members  to  serve  in  parUament, 
prayed  that  the  House  of  Commons  would 
declare  the  election  and  return  of  the  sit- 
ting members  whoUy  nuU  and  void,  and  that 
the  names  of  the  said  members  should  he 
erased  from  the-  return,  and  the  two  other 
candidates  declared  duly  elected,  and  their 
names  sttbstituted  in  the  said  return.  The 
petition  complained,  incidentally,  of  miscon- 
duct and  partiality  in  the  returning  officers, 
but  made  no  claim  of  redress  against  them 
for  such  nusconduct : — Held,  that  the  omis- 
sion to  serve  these  officers  with  notice  to  ap- 
pear at  the  bar  of  the  House,  and  interfere 
in  the  striking  of  the  select  committee  ap- 
pointed to  decide  upon  the  allegations  con- 
tained in  the  petition,  was  not  of  such  a 
nature  as  to  vitiate  the  Speaker's  certificate, 
by  which  the  amount  of  costs,  and  thie  party 
liable  to  pay  them,  were  certified  to  the 
Court,  inasmuch  as  the  returning  officers 
were  not  parties,  under  the  SGth  section  of  9 
Geo,  4.  c.  22,  and  consequently,  if  they  had 
appeared,  would  not  have  had  power  to  in- 
terfere in  the  striking  of  the  committee. 

Quaere — whether  the  officers  could  make 
such  obje^ion  after  attending  the  committee 
T 
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thus  stmck  without  their  intefferenctf  and 
defending  themselves  against  the  nusconduct 
alleged  in  the  petition  ? 

Semble — siwh  objection  did  not  lie  in  the 
moidhs  of  the  sitting  members^  who  were  pre^ 
sentt  and  assisting  at  the  strike :  the  non^ 
interference  of  the  officers  being  also  beneji- 
cial  to  them. 

The  recognizance  entered  into  for  the  pe^ 
tionerSf  differed  in  pomt  of  form  from  that 
required  by  the  statute,  but  it  agreed  with 
the  schedule  annexed,  as  enacted  by  the  sta^ 
tute,  the  schedule  being  conformable  in  «u6- 
stance  to  the  act : — Held,  that  the  recog- 
nizance was  valid,  and  was  not  vitiated  by 
its  difference,  in  point  of  form,  from  that 
which  the  statute  required. 

The  silence  of  the  report  of  the  committee, 
respecting  charges  advanced  incidentally 
against  the  returning  officers,  does  not  invali' 
date  the  report,  or  render  the  proceedings 
void. 

The  Speaker* s  certificate  being  conclusive 
as  to  the  amount  of  costs,  the  Court  will  not 
(all  proceedings  appearing  in  conformity 
with  the  act  J  inquire,  whether  costs,  not 
strictly  and  properly  occasioned  by  the  oppo- 
sition of  the  sitting  members  against  the 
petition,  are  included  in  the  taxation. 

The  Court  will  not  allow  the  defendants 
to  enter  a  suggestion  on  the  roll,  <f  the  cir- 
cumstances  under  which  judgment  has  been 
allowed  to  be  entered  up  for  the  plaintiffs, 
under  the  SSrd  section  of  9  Geo.  4.  c.  22, 
for  the  purpose  of  enabling  the  defendants  to 
take  the  opinion  of  a  court  oferrgr. 

When  judgment  is  signed  upon  the  Speak' 
er*s  certificate  under  that  statute,  it  must  be 
limited  to  the  sum  specified  in  the  certificate, 
and  must  not  include  the  costs  of  the  rule  for 
entering  it  up. 

At  the  election  for  the  borough  of  Ips- 
wich, in  the  year  1834,  the  defendants 
having  been  returned  to  serve  in  parlia- 
ment .for  that  borough,  the  plaintiffs,  as 
electors,  petitioned  the  House  of  Commons 
against  the  return.  The  petition,  in  sub- 
stance, charged  that  many  unqualified  per- 
sons had  been  admitted  to  vote  for  the 
defendants,  and  divers  persons  duly  regis- 
tered and  entitled  to  vote  had  been  ille- 
gally and  improperly  excluded  from  voting 
for  the  other  candidates,  Rigby  Wason  and 
Jamea  Morrisod,  Esquires*  by  the  return* 


ing  officers ;  that  one  of  the  returning 
ofRcers  had  been  guilty  of  great  and  undue 
partiality  in  favour  of  the  defendants,  and 
had  improperly  interfered  widi  the  fVeedom 
of  election,  and  had  illegally  and  impro* 
perly  inserted  certain  votes  upon  the  poll, 
&c.,  and  rejected  others,  and  that  the  de^ 
fendants,  by  themselves  and  their  agents, 
had  been  guilty  of  acta  of  treating  and 
bribery ;  and  that,  by  the  means  aforesaid, 
the  defendants  obtained  a  colourable  ma- 
jority, although  the  other  candidates  bad 
a  legal  majority  of  votes.  The  petitioners 
prayed,  that  the  election  of  the  defendants 
might  be  declared  null  and  void ;  that  their 
names  might  be  erased  from  the  return, 
and  those  of  Mr.  Wason  and  Mr.  Morrison 
substituted  ;  and  the  petition  concluded 
with  the  usual  prayer,  that  the  House  would 
grant  the  petitioners  such  further  relief,  as 
to  the  House  should  seem  meet. 

This  petition  was  ordered  to  be  taken 
into  consideration  on  the  26th  of  March^ 
and  the  following  entry  was  made  on  the 
journals : — **  Date  of  order,  the  25th  of 
February — subject  matter,  Ipswich  elec- 
tion, sitting  members,  do.— do.  petitioners. 
Date  of  delivery,  the  27th  of  February.'* 
The  notice  of  this  order  was  served  on  the 
sitting  members  and  petitioners  alone ;  and 
it  was  not  until  ^he  4th  of  March  that  die 
returning  officers  were  served  with  the 
Speaker's  summons  to  attend  at  the  bar  of 
the  House,  and  bring  with  them  the  poll 
books  and  other  documents  on  the  26th 
of  March,  and  receive  such  orders  as  the 
House,  or  the  committee,  then  to  be  chosen, 
should  think  proper  to  give. 

On  the  25ih  of  February,  the  Speaker 
issued  his  precept  to  the  proper  officer*, 
to  examine  into  the  sufficiency  of  the  sure- 
ties named,  or  to  be  named,  in  th^  recog- 
nizance entered  into,  or  to  be  entered  into, 
by  one  or  more  of  the  persons  subscribing 
the  said  petition,  according  to  the  statute 
9  Geo.  4.  c.  22,  and  to  state  to  him  their 
opinion  of  the  sufficiency  of  the  sureties. 
On  the  7th  of  Marc}i,  Ranson,  the  peti- 
tioner, entered  into  a  recognizance  in  the 
sum  of  1,000/.,  the  condition  of  which  was 
as  follows : — **The  condition  of  this  recog* 
nizance  is,  that  if  the  said  R.  G.  Ransom 
shall  well  and  truly  pay  all  costs  and  ex- 
penses, and  fees,  which  shall  be  due  and 
payable  from  the  said  R.  to  any  witness 
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who  shall  be  tumiiiptied  Co  give  evidence 
IB  his  behalC  or  to  any  clerk  or  officer  of 
die  House  of  Coininons,  upon  the  trial  of 
the  petition,  signed  by  the  said  Ransoii, 
complaining  of  an  undwe  election  or  return 
for  the  borough  of  Ipswich ;  and  if  the  aaid 
RansoD  shall  also  well  and  truly  pay  the 
costs  and  expenses  of  the  party  who  shall 
appear  before  the  House  in  opposition  to 
ibe  said  petition,  in  case  the  said  Ranson 
shall  fail  to  appear  before  the  House  at 
sach  time  or  times  as  shall  be  fixed  by  the 
House,  for  taking  such  petition  into  con- 
tkleration,  or  in  ease  the  said  R.   shall 
withdraw  his  aaid  petition  by  the  permis- 
sioa  of  the  House,  or  in  case  the  select 
fionuDfttee,  app<Hnted  by  the  House  to  try 
the  aaatter  of  the  said  petition,  shall  report 
to  the  House  that  the  said  petition  appears 
to  them,  to  be  frivolous  and  vexatious; 
then  this  recognisance  to  be  void,  other- 
wise to  be  of  fuU  force  and  effect."    On 
the  same  day,  the  7th  of  March,  the  sure- 
ties entered  into  a  similar  recognisance; 
and,  on  the  9th  of  March,  offidal  infer* 
nation  was  given  to  the  Speaker  that  the 
Kireties  were  sufficient. 

The  comniittee,  to  inquire  into  the  mat- 
ters contained  in  the  petition,  was  appointed 
ipon  the  26tb  of  March;  evidence  was 
^eard,  and  after  an  adjournment,  they  came, 
m'tkt  lOtb  of  June,  to  the  foNowing  (among 
ither)  resolutions:  "That  R.  A.  Dundas 
nd  F.  KeJly,  Eaqs.,  are  not  duly  elected 
lui^esses  to  serve  in  this  present  parliament 
or  the  borough  of  Ipswich :  that  the  last 
lection  for  burgesses  to  serve  in  this  pre* 
eat  ^rliament  for  the  borough  of  Ipswich 
I  a  void  election :  that  the  petition  of  R. 
v«  RansoD,  &c.,  did  not  appear  to  the  said 
nnmittee  to  be  frivolous  or  vexatious : 
uit  the  opposition  to  the  said  petition,  by 
le  Btdd  R*  A.  Dundas  and  F.  Kelly,  Esqs., 
id  appear  to  the  said  committee  to  be 
ivolous  and  vexatious:  that  R.  A.  Dundas 
id  F.  Kelly,  Esqs.,  were,  by  their  friends 
id  agents,  guilty  of  bribery  and  corrup- 
m  at  the  late  election  for  the  borough  of 
Kwich/* 

On  the  11th  of  August,  the  agenU  of 
e  petitioners  laid  their  bills  of  costs  he- 
re the  Speaker,  and  required  that  they 
ould  be  referred  for  taxation,  under  the 
Seo.  4.  c.  2i.  s.  60.  The  Speaker  hav- 
{ complied  with  the  requisition,  upon  the 


1st  of  October  the  officers  (the  clerk  as* 
sistant  of  the  House  and  a  Master  in  Chan* 
eery,)  certified  as  follows :  "  We  do  hereby 
report  to  the  Right  Hon.  the  Speaker,  &c., 
that  the  costs  and  expenses,  allowed  by  us 
on  taxation,  amount  to  the  sum  of  4,694iL 
15t,  Id. ;  and  we  further  report,  that  R. 
A.  Dundas  and  F.  Kelly,  Esqs.,  whose 
opposition  to  the  petition  of  R.  G.  Ranson, 
&c.,  appeared  to  the  select  committee,  ap- 
pointed to  try  and  determine  the  merits 
of  the  said  petiuon,  to  be  frivolous  and 
vexatious,  are  liable  to  pay  the  same." 
Thereupon  the  Speaker  signed  a  certifi- 
cate of  the  amount  oi  the  costs,  and  of  the 
liability  of  Messrs.  Dundas  and  Kelly  to 
pay  them.     In  Michaelmas  term,  1835 — 

Ta^ourdf  Serj.  obtained  a  rule,  calling 
on  the  defendants  to  shew  cause  why  the 
plaintiffa  should  not  be  at  liberty  to  sign 
and  enter  up  final  judgment  against  the 
said  defendants,  for  the  sum  of  4,694/.  15#, 
7iL,  the  sum  specified  in  the  said  certifi- 
cate, pursuant  to  the  statute  9  Geo.  4. 
c.  2^.  s.  65.  This  rule  was  obtained  upon 
production  of  the  certificate  verified  by 
affidavit,  and  upon  affidavits  stating  a  de- 
mand and  non-payment  of  the  costs,  the 
issuing  out  of  a  writ  of  summons  in  an  ac- 
tion of  debt,  and  the  service  of  a  copy  of  a 
declaration  upon  the  defendants,  and  the 
filipg  of  the  declaration  on  the  20th  of  No- 
vember, and  notice  thereof  to  the  defendants. 

Affidavits  were  made  in  opposition  to 
the  rule  by  the  returning  officers,  who 
stated  that  they  had  never  received  or 
knew  of  aify  notice  of  the  day  and  hour 
appointed  for  taking  the  petition  into  con- 
sideration, or  any  order  to  attend  the  House, 
except  the  Speaker's  warrant  to  appear  at 
the  bar  of  the  house,  as  witnesses,  with  the 
poll  books,  &c.;  but  that,  having  under- 
stood that  they  were  charged  with  illegal 
conduct  at  the  election,  they  a]^ared  be- 
fore the  committee,  by  counsel,  on  the  15th 
of  April,  when  the  charges  against  them 
proceeded,  and  the  committee  resolved 
that  there  was  no  ground  for  such  charges. 
There  was  also  an  affidavit  by  the  defen- 
dants' agent,  Mr.  Clipperton,  vdiich  stated 
that  the  returning  officers'  opposition  to  the 
charge,  and  their  defence,  was  made  and 
conducted  before  the  committee  by  their 
own  coimsel,  acting  on  their  particular  and 
express  behalves,  and  was  so  recognised 
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by  the  comrhittee;  and  that  a  large  portion 
of  the  bill  of  costs,  amounting,  as  the  depo- 
nent believed,  to  upwards  of  3,000/.,  was 
charged  thereon,  for  and  in  respect  of 
monies,  costs,  charges,  and  expenses  pur- 
porting to  have  been  incurred  by  the  peti- 
tioners in  respect  of  the  allegations  of  im- 
proper conduct  in  the  returning  officer, 
and  of  personal  bribery  by  the  defendants, 
and  that  Messrs.  Morrison  and  Wason  had 
a  legal  majority  of  votes  at  the  election : 
that,  as  to  the  first  of  these  allegations, 
the  committee  had  resolved  "  that  no  ant* 
mus  of  an  improper  nature  had  been  proved 
against  the  returning  officers ;"  as  to  the 
second,  had  not  made  any  further  report, 
than  that  A.  D.  and  F.  K,  esqs.,  by  their 
friends  and  agents,  were  guilty  of  bribery 
and  corruption ;  and  that,  as  to  the  third 
allegation,  the  petitioners,  after  ten  days' 
scrutiny  of  the  votes,  abandoned  that  part 
of  the  petition.  The  deponent  also  stated 
that  he  had  protested  before  the  examiners 
against  the  taxation  of  those  parts  of  the 
bill  relating  to  allegations  which  the  com- 
mittee had  either  expressly  negatived  or 
had  not  reported  to  have  been  established; 
and  he  also  objected  to  certain  other 
charges, — upon  which  objections,  however, 
the  Court  refused  to  enter. 

The  Attorney  General,  Sir  W.  Foliett, 
Wilde,  Serj,^  and  Humfrey^  shewed  cause. 
— It  fs  conceded,  that  unless  the  defen- 
dants can  impeach  the  proceedings,  under 
the  statute  9  Geo.  4.  c.  22,  this  rule  must 
be  made  absolute,  inasmuch  as  the  certifi- 
cate of  the  Speaker,  verified  by  affidavit, 
IS  sufficient  primd  facie  to  maintain  the 
plaintiffs'  application.  The  statute,  how- 
ever, creates  a  new  tribunal  for  the  trial 
and  decision  of  disputed  elections,  to  which 
tribunal  it  gives  a  limited  and  conditional 
authority ;  and  before  the  Court  can  give 
effect  to  the  certificate,  it  will  be  their 
duty  to  be  satisfied  that  the  limits  of  the 
jurisdiction  have  not  been  exceeded,  and 
that  the  conditions  have  been  complied 
with.  If  the  authority  was  not  exercised  as 
the  legislature  directs,  all  the  proceedings 
will  be  invalid,  and  there  will  be  no  remedy 
for  the  costs.  This  Court  undoubtedly 
has  no  jurisdiction  as  to  the  amount  of 
costs;  but  Bruyeres  v.  Halcimh{\)  is  a 
ri)  3  Ad.  &  El.  381 ;  •.  c,  4  Uw  J.IUp.  (n.s.) 


distinct  and  indisputable  authority,  that 
the  certificate  of  the  Speaker  it  not  ooq« 
elusive,  but  that  the  Court  will  inqutre 
whether  it  was  founded  on  proceeding! 
legal  by  the  act  of  parliamenty  and  will  not 
Otherwise  enforce  it.  So  in  Strachey  v. 
Turley  (2),  the  Court  took  notice  that  the 
Speaker's  certificate  waa  not  conformable 
to  the  28  Geo.  3.  c.  52,  although  by  that 
statute,  section  23,  it  waa  declared,  "  that 
the  Speaker's  certificate  of  the  amount  of 
costs,  with  an  examined  copy  of  the  entriea 
in  the  journals  of  the  resolutions  o£  the 
select  committee,  should  be  deemed  fiill 
and  sufficient  evidence  in  support  of  such 
action."  And  in  a  case,  stated  in  a  seoood 
action,  11  East,  194,  on  a  new  certificate^ 
by  the  Speaker  of  a  aabsequent  parlifiepe» 
the  Court  inquired  into  the  validity  of  that 
certificate,  and  held  it  to  be  good.  The  doc* 
trine  is  also  confirmed  by  Ourney  v.  Gordon 
(3),  Freeman  v.  Lambert  (4),  Magrane  ▼. 
While  (5).  First,  it  is  objected,  that  onder 
section  2  of  9  Geo.  4.  c.  22,  the  retorrang 
officers,  as  parties  affected  by  the  petitioiH 
were  entitled  to  receive  notice  of  the  day 
and  hour  appointed  for  taking  it  into  consi- 
deration, and  an  order  to  attend  the  House 
by  themselves,  their  counsel,  or  agent. 
Such  notice  and  order  would  have  given 
them  the  important  privilege  of  striking 
the  committee,  and  this  omission  is  not 
cured  by  their  subsequent  attendance  ia 
the  character  of  witnesses,  or  as  parties  to 
oppose  and  defend  themselves  agahrat  the 
charges,  for  the  committee  was  improperly 
constituted  by  reason  of  their  absence  at 
the  time  when  the  list  was  reduced,  and 
could  not  be  made  a  legal  tribunal  by  anb* 
sequent  acquiescence  and  obedience  to  the 
Speaker's  warrant.  Sections  3,  1 8,  30,  3£, 
34,  d7,  and  58,  shew  the  necessity  of  die 
attendance  of  the  parties  at  the  atriking  of 
the  committee;  and  the  36th  section,  whidi 
confers  certain  privileges  upon  the  return- 
ing officer,  when  he  attends  in  consequence 
of  the  order,  shews  the  necessity  of  the  ia- 
suing  of  such  order,  and  that  a  voluntary 
appearance  on  his  part  would  not  be  at- 
tended with  such  result.  Secondly,  the 
recognisance  entered  into  by  Ranaon  ia 
(S)  7  East,  dor. 

(3)  9  Bing.37 ;  ■.€•  1  Law  J.  Rqi.  (N3.)  OP. 
233. 

(4)  4Mtu.&SeIir.«34. 

(5)  8  B.  &  C.  413  j  ii  c  6  Law  J.  Rep.  K.B:  36f • 
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9t  Buffldent  withio  seetion  5  of  9  Geo.  4.' 
.  2iS(6).  This  recognizance  is  entered 
ito  by  Ranson  alone,  and  he  is  only  liable 
n-  the  expenses  of  witnesses  called  on  his 
ehalf,  whereas  he  shouU  be  bound  to  pay. 
le  expenses  of  all :  the  section  requiring 
16  party  to  be  liable  for  the  expenses  of 
itnesses  in  behalf  of  the  j^son  or  persons^ 
c.  The  petition  here  is  subscribed  by 
le  three  petitioners,  and  the  recognizance. 
Bght  to  be  for  expenses  due  to  any  wit- 
»s  for  any  or  either  of  them.  This 
dect  in  the  recognizance  is  most  impor- 
int,  as  witnesses  may  be  summoned  on 
le  part  of  two,  and  not  on  the  part  of  the 
uree.  Suppose  Ranson,  afler  entering  into 
le  recognizance,  had  become  insane  or  had 
ied,and  the  other  two  had  gone  on  with  the 
etition,  as  no  dcmbt  they  could,  and  failed, 
>uld  it  be  said  that  the  witnesses,  whom 
ley  chose  to  summon  after  the  death  of 
aasoD,  were  summoned  in  his  behalf  t 
ould,  in  such  case,  an  action  be  maintained 
gainst  the  represenutives  of  Ranson  for 
le  expenses  of  witnesses  said  to  be  sum- 
iooed  in  his  behalf?  No  doubt  the  wit« 
ssses  would  have  an  action  against  the 
ro  survivors,  but  they. would  not  against 
le  representatives  of  Ranson,  and  thus 
ley  would  be  deprived  of  that  security 
hich  the  legislature  intended  they  should 
ive.  Neither  does  the  recognizance  give  a 
medy.for  costs -incurred  before  the  com- 
ittee ;  it  is  confined  to  those  incurred  be- 
re  the  House ;  and  yet,  sections  10  and  \% 
low  voters  to  become  parties  to  oppose 

defend  the  return  within  fourteen  days 
ber  the  petition  has  been  presented,  and 

be  admitted  as  parties,  in  the  room  of 
e  sitting  member,  to  defend  the  petition, 
thin  thirty  days  of  the  insertion  of  the 

(6)  By  which  it  ia  enacted,  *'  That  ao  proceed- 
^  ehall  be  bed  opon  any  petitioo,  uoleis  the 
rsoo  or  pereona  aubecribing  tbe  aame,  or  some 
»  or  more  of  tbem,  ahall,  within  fourteen  daya 
Bf  tbe  tame  aball  bare  been  preaented  to  the 
ias9,  ftc.  peraonaUy  enter  into  a  recognisance  to 
r  IxKfd  tbe  King,  Uc,  in  tbe  aum  of  1 ,000i.,  with 
9  sufficient  anretiea  in  the  sum  of  500/.  each,  or 
\r  aufficient  anretiea  in  tbe  aum  of  250/.  eacb,  for 
I  payment  of  all  costs,  expenaea,  and  fees,  which 
n  become  due  to  any  witaeaa  sununoned  in 
)Mif  of  tbe  person  or  persona  so  eobacribing  such 
itioD,  or  to  any  clerk  or  officer  of  the  Houae 
m  the  trial  of  aucb  petition,  or  to  an^  party  who 
Jl  appear  before  tbe  House  at  lucb  time  or  tnnea 
ahaU  be  fixed,"  &e. 


notice  in  th^  OaxetU*  Itmi^  be  admitted, 
that  the  recognizance  is  conformable  to. 
the  schedule  of  the  statute ;  but  that  is 
merely  directory,  and  is  not,  as  it  should 
be,  co-extensive  with  the  enacting  clause. 
So  far  from  this  being  the  case,  the  fact  is, 
that  if  such  recognizance  is  upheld,  that 
which  is  peremptory  in  the  statute,  must 
be  considered  as  superseded  and  annulled. 
This,  however,  is  a  conclusion  to  which 
the  Court  will  not  come ;  and  The  King  v. 
Loxdale(7),  The  King  v.  Jarvis{S\  The 
King  v.  Dimpsey  (9),  The  King  v.  Priest 
(10),  are  decisive  on  the  subject.  A  similar 
principle  may  be  extracted  from  Doe  v. 
Brandling  (11),  Flendng  y.Bayley  (12);  and 
in  Morgan  v.  Brown  and  another  ( 1 S),  where 
the  defendants.  Justices  of  the  Peace,  in 
answer  to  an  action  of  trespass,  relied 
upon  a  conviction  under  9  Geo.  4.  c.  81, 
which  convicted  the  plaintiff  and  another 
of  an  assault,  and  ordered  the  two  to  for- 
feit and  pay  the  sum  of  4f.,  it  was  held, 
that  as  the  offence  was  several,  the  convict 
tion  ought  to  have  specified  what  sum  was 
to  be  paid  by  each ;  and  that  the  imposing  of 
a  joint  fine,  made  the  conviction  bad  in  sub- 
stance as  well  as  in  form.  The  strictness 
required  upon  similar  occasions  is  still 
further  proved  by  what  occurred  upon  the 
petition  complaining  of  an  undue  return 
for  Leicester.  There  the  sureties,  who  en- 
tered into  the  recognizance,  were  given  in 
upon  the  ftSrd  of  March :  seven  clear  days 
must  elapse,  by  the  7th  section  of  the 
statute,  between  the  delivery  of  the  names 
and  the  examination  into  the  sufficiency : 
it  was  found  that  an  error  had  been  com- 
mitted, and  the  name  of  a  surety  was 
Samuel,  and  not,  as  given  in,  Thomas* 
The  mistake  was  communicated  to  the 
House  upon  the  25th  of  March ;  and  upon 
debate,  the  order  for  receiving  the  petition 
was  discharged.  The  report  also  is  perfect- 
ly silent  as  to  the  returning  officers,  though 
the  committee  were  bound  to  report  as  to 
them,  by  the  40th  section,  the  latter  part 
of  which  says,  *'  that  the  committee  shall,  in 
like  manner,  report,  with.respeet  to  every 

(7)  t  Burr.  447. 

(8)  Ibid.  154.      . 

(9)  <  Term  Rep.  96. 

(10)  6  Term  Rep.  538. 

(11)  1  Man.  &  Ryl  605. 
(1^)  5£aat,S13. 

(13)  5  Law  J.  Rep,  (h.s.)  M.C.  77. 
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party  who  shall  have  appeared  before  them 
in  opposition  to  such  petition.*'  In  this  re- 
spect, the  case  may  be  compared  to  one 
which  is  referred  to  a  certain  tribunal,  by 
which  many  things  are  directed  to  be  done, 
and  if  one  alone  is  not  done,  the  whole  is  a 
nullity.  This  stands  on  the  same  ground 
as  a  case  submitted  to  an  arbitrator  or  a 
Judge,  in  which  many  things,  united  and 
connected  one  with  another,  are  to  be 
adjudicated  upon,  and  the  decision  will  be 
a  nullity  if  all  matters  are  not  tak^n  into 
consideration  and  adjudged  ;  and  the  con- 
nexion and  mutual  dependence  of  all  mat- 
ters now  under  discussion  cannot  be  dis- 
puted or  denied.  The  doctrine  here  laid 
down  will  be  found  to  be  fully  established 
by  Winter  ▼•  Munton  (14),  Simmonds  v. 
Swayne(l5\  Mitchell  v.  Stavelif{\6),  and 
Birkt  ▼.  Trippet{\  7).  This  omission  in  the 
report  may  be  attended  with  consequences 
most  prejudicial  to  the  defendants,  inas- 
much as  the  officers  being  clearly  parties, 
there  might  have  been  a  report  in  their 
favour,  and  the  opposite  party  would  be 
entitled  ,to  no  costs  at  all ;  or  the  petition, 
so  far  as  the  officers  were  concerned,  might 
have  been  declared  frivolous  and  vexatious, 
and  then  the  petitioners  would  be  liable  to 
costs:  and  thus  in  neither  case  would  the 
coats  be  thrown  upon  the  sitting  members. 
It  is  finally  objected,  that  costs  are  in- 
cluded in  the  certificate,  which  were  in- 
curred long  after  the  report  of  the  com- 
mittee. For  example,  costs  to  the  amount 
of  40/.  were  paid  to  Mr.  Rose,  the  clerk 
of  the  recognizances,  for  taxing  the  costs 
of  ninety-four  witnesses,  and  SOL  were 
charged  for  the  petitioner's  agent,  as  late 
as  the  6th  or  7th  of  August,  long  after 
the  report.  Now,  this  is  in  direct  op- 
position to  the  56th  section  of  the  statute, 
which  gives  the  full  costs  and  expenses 
which  such  petitioners  have  incurred  in 
prosecuting  the  petition ;  thus  expreksing 
the  intention  of  the  legislature  that  no 
other  costs  should  be  included — Expressio 
unius  exclusio  altertus.  Here,  therefore, 
is  manifestly  an  excess  of  jurisdiction ;  and 
the  defect  founded  upon  such  incident, 
cannot  be  cured  by  an  apparent  or  tem- 

(14)  «B.  Mo.7f3. 
(1.5)  lTannti549i  • 

(16)  16  East,  58. 

(17)  1  W.  Sauna.  3S,  n.  1. 


porary  submission  to  such  tribunal— £foft 
V.  Meddowcroft  (18).  Besides,  there  ia 
nothing  to  shew  that  these  witnesses  wer« 
summoned;  and  it  is  for  the  costa  of 
such  alone,  that  piovision  is  made  by  the 
enacting  part  of  the  statute.  There  is  no 
provision  made  for  the  costs  of  witnesaea 
who  appear  voluntarily ;  still  less  for  the 
costs  taxed,  as  in  this  case,  before  the 
clerk  o£  the  recognizances,  who  had  no 
authority  to  tax,  such  authority  being  con- 
fined expressly  to  the  officers  appointed 
by  the  Speaker.  Upon  this  subject,  Afo' 
grane  v.  White  wiU  not  assist  the  peti- 
tioners, the  presumption  there  being  that 
the  witness  was  summoned,  until  thereverae 
was  shewn.  Rut  such  preaompti<m  ia,  like 
any  other,  capable  of  being  rebutted,  and 
this  was  done  in  the  present  case*  The 
taxation  of  costs,  in  the  efibrt  to  prove 
Messrs.  Moriison  and  Wason  duly  elected, 
as  having  a  greater  number  of  lawful  votes, 
the  allowance  of  expenses  for  journies, 
&c.,  are  also  open  to  the  same  objectioiu 
It  is  not  disputed  that  there  may  be  a  mode 
of  recovering  many  of  the  items  objected  to, 
but  it  cannot  be  done  by  this  proceed- 
ing; and  they  should  not,  therefore,  be 
Included  in  the  certificate. 

Talfourd,  Serj.,  Hilly  suA  Austin^  in 
support  of  the  rule. — The  plaintifl&  have  a 
right  to  these  costs,  aa  the  oppositiiui  of 
the,  defendants  has  been  reported  frivolous 
and '  vexatious,  and  the  objections  urged 
are  not  sufficient  to  invalidate  the  Speaker's 
certificate.  First,  the  absence  of  the  re- 
turning officers  at  the  striking  of  the  ooni- 
mittee,  cannot  be  complained  of  by  die 
defendants,  as  it  gave  them  the  positive 
advantage  of  striking  one-half  instead  of 
one-third  of  the  committee.  But  it  is  de- 
nied that  the  returning  officers  had  anv 
right  to  interfere  in  that  proceeding*  Su^ 
right  was  not  given  to  the  officers  by  the 
earlier  statutes  of  10  Geo.  8.  c.  16.  and 
11  Geo.  3.  c.  46.  It  was  the  St5  Geo.  3. 
c.  84.  ss.  10,  11,  and  12,  which  first  prck* 
vided  f6r  the  case  of  the  returning  officers, 
and  that  only  in  two  instances,  which  bear 
no  resemblance  to  the  present.  The  pro- 
vision has  been  incorporated  in  some  re- 
spects into  the  sutute  9  Geo.  4.  c.  2t. 
ss^  2  and  SQ ;  but  the  cases  there  speci- 
fied do  not  comprehend  or  include  the 
(18)  4  Mtu.  &  Selw.  467. 
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pretent.     The  Aitnation    of  the  officers 
here,  resemUes  that  of  the  officer  in  the 
Colchester  case {\9\  (1789,)  who  applied 
by  bis  coutMel  to  be  admitted  a  party  in 
the  appointmem  of  the  select  conamittee^ 
and  the  House  decided  in  the  negative.  A 
similar  example  may  be  found  in  the  Not^- 
tmgham  cose(20),  where  also,  the  returning 
officer,  whose  conduct  was  complained  o^ 
was  not  permitted  to  appear  as  a  distinct 
psrty.  With  regard  to  the  other  objections^ 
the  same  answer  may  be  given  to  them  all, 
vis.  that  the  sections  of  the  statute  have 
beevsubatantiaily  complied  with,  .and  the 
chiiises    said  to  have  been  violated  are 
merely  directory,  and  a  literal  observance 
of  them  is  not  necessary  upon  occasions 
of  this  sort.  When  the  petition  is  presented, 
signed  by  the  party  making  complaint,  it 
is  the  genera]  practice  to  give  the  sitting 
members  nosice  in  writing  to  attend  :  and 
suppose  notice  were  not  given  to  the  mem- 
bers,   but,   nevertheless,    they   attended, 
would,  therefore,  the  whole  proceeding  be 
nuH  and  void  ?     Again,  if  the  party  reside 
more  than  forty  miles  from  London,  he 
may,  hy  the  8th  section,  enter  into  the  re- 
cognizance before  a  Justice  of  the  Peace ; 
and  if,  fautving  done  so,  it  were  found  that 
he  resi^d  a  little  less  than  forty  miles 
from  London,  and  that  consequently  the 
recognisance  should  be  entered  into  before 
the  ^>ea-ker,  would  such  trifling  slip  or  blot 
make  th^  entire  proceedings  wrong  ?     In 
like  manner,  the  17th  section  requires  the 
sei^eant-at-arms  to  repair  with  the  mace  to 
the  placea  adjacent,  and  require  the  attend «- 
ance  of  the  members :  would  the  whole 
be  a  nullity,  if  the  serjeant  went  to  collect 
the  members  without  taking   the  mace? 
On  an  application  of  this  nature,  would  the 
Court  receive  an  affidavit  for  the  purpose 
of  shewing  that  the  select  committee  had 
been  struck  from  a  house  consisting  of  99 
instead  of  1 00  members,  or  that  a  mem- 
ber declared,  by  section  21,  to  be  incom- 
petent  to  serve  on  the   committee,   had 
voted  t     The   SOth   section   requires   the 
derk,  within  one  half  hour,  at  farthest, 
from  the  time  of  the  parties  withdrawing 
from  the  house,  to  deliver  in  the  names  of 
the  eleven  members  then  remaining :  would 
the  Court  allow  an  opposition  to  the  pro- 

(19)  1  P«ck.  504. 

(fO)  Introdoctioo  to  the  tame  work,  p.  46. 


ceedings,  upon  the  ground  that  the  clerk 
had  not  delivered  in  the  names  within  the 
half  hour,  and  decide  that  the  delivery  of 
the  names  within  the  half  hour  is  a  condi^ 
tion  precedent,  the  non-compliance  with 
which  would  render  the  proceedings  a  nul- 
lity ?  The  allowance  of  such  objections 
would  amount  to  a  subversion  of  the  general 
principles  of  justice,  by  which  every  juris- 
diction is  bound ;  and  it  may  be  safely 
affirmed,  that  no  election  petition  could 
bear  so  rigid  a  scrutiny.  The  affidavits 
of  the  returning  officers  may  be  admitted, 
without  any  injury  or  detriment  to  the 
claim  of  the  petitioners,  as  their  affidavits 
do  not,  in  terms,  negative  the  fact  of  their 
attending  before  the  house,  hut  leave  this 
to  be  inferred  from  the  circumstance  of 
their  not  being  summoned.  They  may 
have  heen  present,  nevertheless ;  and  in  the 
absence  of  such  decisive  negative,  the  Court 
should  infer  that  they  were  actually  pre- 
sent. But  admitting  the  fact  that  no  notice 
was  given  to  the  officers,  what  is  the  in- 
ference which  should  be  drawn  from  the 
omission  ? — merely  this,  that  there  was  no 
jurisdiction  as  to  them,  and  that  no  charge 
was  rightly  advanced  against  them.  Be- 
sides, no  blame  should  be  imputed  to  the 
petitioners  ;  it  was  not  their  duty  to  serve 
the  notice,  it  was  the  duty  of  the  House  of 
Commons ;  and  thus  the  onaission,  if  it  was 
one,  was  not  caused  by  the  petitioners, 
that  which  is  complained  of  being  an  act 
over  which  they  had  no  controul.  At  all 
events,  it  was  cured  over  and  over  again 
by  the  suj^sequent  conduct  of  the  officers, 
and  their  appearing  for  forty  days  before 
the  committee.  In  such  state  of  things, 
they  should  not  be  allowed  to  turn  round 
upon  the  petitioners,  and  say  that  the  en*- 
tire  proceeding  was  a  nullity.  This  part  of 
the  case  is  reducible  to  this — the  officers 
either  did  appear,  or  they  did  not :  if  they 
did,  cadit  qucesiio;  if  they' did  not,  they 
should  have  made  their  objection  hefore,  and 
not  have  kept  it  in  the  background  until  now. 
BrunskiU  v.  Giles {2\\  and  Dcney  v.  Hob^ 
son{tt\  where  the  Court  awarded  a  ventre 
de  novo,  will  not  assist  the  parties,  for  there 
the  irregularity  was  noticed  at  the  proper 
time,  before  verdict.  For  the  time  and  mode 

(21)  9  Bing.  13 ;  8.0. 1  Law  J.  Rop.  (h.s.)  C.P. 
143. 
{tt)  6  Taont.  460. 
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in  which  ohjections  of  this  kind  should  be 
advanced,  reference  may  also  be  made 
to  HiUv.  Yaies{23),  The  King  v.  Hunt  {24), 
and  The  London  and  Greenwich  Railway 
Company  v.  the  Sheriff  of  Surrey  (25).  The 
civil  law  upon  the  subject  is  governed  by 
the  same  principle,  as  appears  from  Cu" 
jacus,  cap.  83,  Commentary  on  18th 
Book,  and  Code  de  Procedure  Civile,  Potier, 
1029 — 1080.  Even  in  cases  where  the  ac- 
cusation is  of  the  most  serious  nature,  and 
the  penalty  is,  upon  conviction,  the  loss  of 
life,  objections  of  this  description  must 
be  taken  in  the  first  instance,  and  not  kept 
as  if  in  the  pockets  of  the  parties.  Rook' 
wood's  case  (26),  Cook's  case  (27),  Watson's 
case  {2S).  Bruyeres  v.  Hakomb,  and  the 
other  cases  in  which  the  circumstances 
have  been  inquired  into,  do  not  apply,  as 
they  either  were  decided  under  different 
atatutes,  or  the  certificate  was  defective  on 
the  face  of  it.  Neither  will  Morgan  v. 
.Bnm^ii  assist  the  defendants,  as  the  objection 
there  was,  not  to  the  variance  from  the 
form,  but  to  the  nature  of  the  sentence,  by 
which,  contrary  to  the  principle  of  criminal 
jurisdiction,  one  party  was  made  answerable 
for  the  transgression  of  another.  To  the 
objection  to  the  taxation  of  costs  in  re- 
spect of  the  former  witnesses,  &c.  and  of 
certain  matters  after  the  report,  the  answer 
is,  that  the  officers  have  merely  done  that 
which  was  required  of  them  by  the  statute. 
Neither  can  the  recognizance  be  deemed 
null  and  void,  aa  it  follows  the  form 
prescribed  in  the  schedule, — and  the  sche- 
dule is  to  be  considered  as  th^  best  and 
aafest  guide  in  the  interpretation  of  the 
act.  In  fine,  all  the  objections  which  have 
been  advanced,  fall  to  the  ground ;  they  go 
merely  to  that  which  is  trivial  and  unim- 
portant. The  statute  has  been  substantially 
complied  with.  There  is  no  material  defect 
upon  which  the  Court  can  lay  their  finger; 
they  will,  therefore,  be  bound  to  treat  the 
Speaker's  certificate  as  binding  and  conclu- 
sive, and  cammt  consider  it  as  waste  paper, 
as  required  by  the  opposite  party. 

Cur,  adv.  vuU. 

(S8)  \2  EMt.  2«9. 

<S4)  4  B.  &  Aid.  480. 

(25)  4  N.  &  M.  468 ;  f.  0.  4  Uw  J.  lUp.  (N.9.) 
K.B.  103. 
.    («6)  How.  St^te  Trials,  139. 

(«7)  Ibid.  311. 

(fS)  t  Stark.  N.P.  Rep.  1^. 


•r  TiMDAL,  C.J. — ^The  question  befcre  ai 
in  this  case  arises  upon  an  action  of  debt 
brought  upon  the  68rd  section  of  the  sta- 
tute 9  Geo.  4.  c.  %2,xo  recover  die  costs 
and  expenses  occasioned  by  the  trial  of  a 
petition  before  a  select  committee  of  the 
House  of  Commons,  complammg  of  the 
undue  election  and  return  of  members  for 
the  borough  of  Ipswich. 

The  plaint!  flb  under  ^e  section  above 
referred  to,  obtained  a  rule  (drawn  up  on 
reading  the  certificate  signed  by  the  Speaker, 
and  proof  of  the  demand  of  the  costs,  and 
refusal),  which  called  on  the  defendants  to 
shew  cause  why  the  plaintiflfe  shoald  not 
be  at  liberty  to  sign  and  enter  up  final 
judgment  against  the  defendants  for  the 
sums  specified  in  such  certificate. 

On  shewing  cause  against  this  rule,  the 
defendants  have  urged  various  objecdoas 
against  the  certificate,  and  have  contended 
tbat,  on  the  authority  of  the  case  of  Bra- 
yeres  v.   Hakomb,  the  certificate  of  Ae 
Speaker  in  the  present  case  ought  to  be 
held  by  us  as  altogether  void.     In  that 
case  the  Court  of  King's  Bench  held,  diat 
the  committee,  appointed  for  the  trial  of 
the  petition,  was  appointed  in  «  state  of 
things  which  required  that  die  committee 
should  not  have  been  appointed  ; — ^that  it 
was  a  committee  which  had  no  authority 
over  the  petitioner  ; — and  that  the  report 
of  such  «  committee,  which  was  the  sole 
foundation  upon  whic^  the  Speaker's  cer- 
tificate rested,  was  a  report  which  they 
had  no  power  to  make.     In  the  judgment 
of  the  Court  upon  the  facta  before  them, 
we  entirely  concur.    A  select  committee 
appointed  in  the  mode  required  by  die 
statute,  is  the  court  which  k  to  eaEerciie 
the  jurisdiction  given  by  the  statnte;  and 
if  the  appointment  of  the  committee  takes 
place  under  circumstances  where  the  sta- 
tute does  not  allow  the  appointment  to  be 
made,  (which  was  the  state  of  facts  before 
the  Court  of  King's  Bench,)  or  in  a  manner 
contrary  to,  or  inconsistent  with  the  essen- 
tial requisites,  prescribed   by  the  statute, 
there  is  no  court  at  alL    The  whole  of  the 
proceedings  take  place  coretm  mm  juSce; 
the  jurisdiction  fails  altogether  ;  and  with 
the  jurisdiction,  the  whole  of  the  auper^ 
structure  built  upon  it  by  the  statute  ndb 
to  the  ground  also.     Debiie  JundamenUm 
fallitopus. 
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Hie  question,  therefore,  in  the  present 

case  wiH  be,  whether  any  of  the  objections 

urged  in  argument  before  ns,  are  objections 

which  essentially  touch  the  constitution  of 

the  eourt  or  the  legality  of  it»  proceedings ; 

or  whether,  at  most,  theyextend  any  ur^ 

ther  than  to  the  non-observance  of  certain 

directions  to  be  found  in  the  statute  as  to 

the  coarse  of  its  proceedings.     For  whilst 

in  the  one  case,  as  well  upon  the  necessary 

eoDstmction  of  the  statute,  as  in  conformity 

with  ^  decision  of  the  Court  of  King's 

Bench,  we  should  be  bound  to  hold  the 

certificate  absolutely  void ;  in  die  other, 

notwithstanding  a  failure  in  the  observance 

of  matters,  *not  essential,  but  directory  only, 

we  should  be  equally  bound  to  uphold  it, 

and  to  give  it  effect. 

That  the  plaintiffs  made  out  Siprimdfacie 
case  by  their  affidavits,  setting  forth  the 
certificate  of  the  Speaker,  the  demand  of 
the  costs,  and  the  refusal  to  pay,  was  ad- 
mitted in  the  course  of  theaT|[ument.  But 
it  is  contended  that  the  facts  disclosed  in 
die  affidavits  filed  on  the  part  of  the  defen- 
dants, form  an  answer  to  the  application  ; 
tnd  more  particularly,  that  upon  four  dis-* 
tmct  grounds  of  objection,  the  certificate  of 
theSpeaker  must  be  held  altogether  void. 

The  first  objection  whidi  has  been  urged 
before  us,  goes  to  th^  legality  of  the  ap* 
pointment  of  the  select  committee/  It  has 
been  contended  that  the  returning  officer^ 
i^ere  ^parties  within  die  mekuiing  of  the 
^tute,  and  as  such,  entitled  to  notice  in 
mtmg  of  the  time  of  taking  the  petition 
nto  consideration,  and  to  an  order  of  the 
BfoQse  to  attend  at  the  bar,  and  to  be  pre* 
lent  at  and  assist  in  striking  the  committee; 
tnd  that  by  reason  of  the  omission  of  such 
lotice  and  order,  and  of  the  returning 
fficers  not  Attending  as  parties  in  the  pre- 
ent  case,  the  constitution  of  the  committee  . 
^as  de^tive  from  its  very  foundation. 
D  the  next  place  it  has  been  objected,  that 
le  reeognisance  entered  into  fbr  the  peti- 
ionera  was  essentidly  defecdye,  and  that 
f  reaaon  o^snch  defect,  all  the  subsequent 
roceedings  became  void.  In  the  third 
taee,  that  the  report  of  the  committee  is 
ud,  inasmuch  as  it  contains  no  finding 
pon  the  charge  made  against  the  returning 
Bficers,  nor  upon  the  opposition  to  such 
large,  vehether  the  same  wjere  respectively 
ivolous  and  vexadous,  or  the  reverse. 
New  Series,  VL— C.P. 


And  lastly,  that  costs  are  included  within 
the  certificate  which  are  unauthorized  by 
the  statute,  and  some  even  which  have  ac- 
t^rued  at  a  dme  subsequent  to  the  report 
Itself. 

Now  as  to  the  first  objecdon,  we  are  not 
prepared  to  say,  that  if,  under  the  circum- 
stances eicisdng  at  the  time,  the  House  had 
no  authority  by  the  statute  to  constitute 
the  Court,  the  appearance  of  the  defen- 
dants before  such  Court,  and  their  acqui- 
escence in  its  subsequent  proceedings,  from 
the  commencement  of  such  proceedings 
down  to  their  termination,  could  have  the 
effect  of  setting  up  a  jurisdiction  which 
was  in  its  original  formation  null  and  void ; 
although  at  the  same  time  we  cannot  but 
observe  the  inconvenient  consequences 
which  must  follow,  if  an  objection  to  the 
jurisdiction,  known  at  the  time  to  exist, 
and  which  in  ordinary  cases  is  always  held 
to  come  too  late  if  not  made  in  the  very 
first  instance,  should  in  this  case  be  allowed 
to  prevail,  after  the  termination  of  the  con- 
test is  known  to  be  adverse  to  the  parties 
who  now  stand  on  the  objection :  a  consi- 
deration, which  should  at  least  induce  us 
to  pause,  and  to  weigh  scrupulously  the 
grounds  upon  which  the  original  objecdon 
is  founded,  and  to  require  it  to  be  made 
Out  clearly  and  disdnctly  that  the  proceed- 
ings are  absolutely  void,  before  we  can  be 
justified  in  refiising  to  give  them  dieir  fiiU 
effect.  And  this  observadon  comes  witli 
greater  force,  when  the  objection  is  made 
on  the  part  of  the  sitting  members,  not  on 
the  part  of  the  returning  officers — of  the 
sitdng  members,  who  were  at  the  bar  of 
the  Mouse,  and  present  at  all  the  proceed- 
ings ;  who  made  no  objection  to  the  course 
pursued  by  the  House,  and  indeed  received 
a  benefit,  not  an  injury,  by  the  mode 
adopted  in  striking  the  committee,  inas- 
much as  they  had  a  greater  advantage  in 
reducing  the  number  of  the  committee, 
than  they  would  have  been  entitled  to,  if 
die  returning  officers  had  been  allowed  to 
assist  therein. 

The  whole  strength  of  the  first  objecdon 
appears  to  us  to  depend  on  one  single  in- 
quiry, viz.,  whether  the  returning  officers 
upon  the  proper  construction  of  the  statute, 
are  to  be  considered  as  a  party  having 
power  to  assist  in  striking  the  committee  : 
if  they  were  a  party  having  such  power, 
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and  by  the  course  taken  were  not  allowed 
to  exercise  it,  then  the  committee  must  be 
held  to  have  been  improperly  constituted : 
if  they  had  no  such  power,  the  whole 
weight  of  the  objection  falls  to  the  ground. 
For  as  to  the  mere  want  of  notice  from  the 
Speaker,  or  of  an  order  on  the  returning 
officers  to  attend  at  the  bar  of  the  House, 
if  they  had  no  power  of  interfering  when 
there  with  the  choice  of  the  committee, 
such  omission  can  be  considered  as  an 
omission  to  comply  with  a  matter  directory 
only,  and  not  essential  to  the  legal  consti- 
tution of  the  court. 

The  petition  in  this  case,  which  was 
signed  by  the  three  plaintiffs,  claiming  on 
behalf  of  themselves  and  others  a  right  to 
vote  for  members  for  the  borough  of  Ips- 
wich, prayed  only  '*  that  the  House  would 
declare  the  election  and  return  of  the  sitting 
members  wholly  null  and  void,  and  that 
they  are  not,  nor  ought  to  be  deemed  to 
be  members  to  serve  in  parliament  for  the 
borough  of  Ipswich,  and  that  the  names  of 
the  said  sitting  members  may  be  erased 
from  the  return,  and  the  two  other  candi- 
dates declared  duly  elected,  and  their  names 
substituted  in  the  said  return."  The  peti- 
tion, in  the  course  of  its  statements,  com- 
plained incidentally  of  'misconduct  and 
partiality  in  the  returnuig  officers  of  the 
borough,  but  in  its  prayer  is  silent  altoge- 
ther as  to  any  claim  for  redress  against 
them  on  the  ground  of  misconduct.  It  is, 
therefore,  in  foct,  a  petition  complaining  of 
the  undue  election  and  return  of  members 
in  parliament,  and  of  nothing  else.  That 
it  was  so  treated  by  the  House  of  Commons 
itself,  is  evident  from  the  form  of  the  order 
of  the  House  for  taking  the  petition  into 
consideration ;  such  order  distinctly  men- 
tioning the  sitting  members  and  petitioners 
only  as  the  subjects  of  the  petition ;  and 
again,  the  service  of  such  notice  and  of  the 
ordor  pf  the  House  being  made  upon  them 
alone. 

First,  therefore,  looking  at  tRe  form  of 
the  petition  in  question,  we  think  the  re- 
turning officers  were  not  called  upon  as 
original  parties  to  the  petition  to  appear 
before  the  House ;  and  that  even  if  they 
are  held  to  be  included  within  the  petition, 
as  parties  petitioned  against,  yet  upon  the 
proper  construction  of  the  act  (upon  which 
the  real  question  before  ui  turns),  they 


had  no  power  whatever  t6  interfere  in 
striking  the  committee.  In  order  to  arrive 
at  a  just  conclusion  upon  this  point,  on 
which  the  whole  strength  of  the  first  ob- 
jection rests,  let  us  consider,  first,  how  the 
case  stood  as  to  returning  officers  before 
the  present  act ;  and  next,  what  alteration* 
with  respect  to  them,  has  been  effected  by 
the  statute  now  under  consideration. 

The  original  act,  10  Geo.  3.  c.  16,  coiq- 
monly  called  the  Grenville  Act,  the  first 
which  established  the  tribunal  for  the  trial 
of  controverted  elections  returns,  provides 
for  the  case  of  two  parties  only,  the  peti- 
tioners and  the  sitting  members.     This  is 
obvious  from  a  simple  reference  to  the  act 
itself.     The  statute  11  Geo.  S.  c.  4i.  s.  6. 
provides  for  the  case  of  two  parties  before 
the  House,  where  they  petition  on  distikict 
interests,  or  complain  on  different  srounds: 
but  as  to  returning  officers,  both  these  acts 
are  altogether  silent.     It  is  the  ^5  Geo.  8. 
c.  84.  which  for  the  first  time  mentions 
returning  officers,  and  provides  in  sections 
10,  11,  and  12,  for  two  cases,  viz.  the  case 
of  no  return  made  by  the  returning  officer 
in  proper  time,  and  of  a  return  made  not 
of  members  but  of  special  facts  only  ;  in 
both  which  cases,  and  in  no  other,  the  sta- 
tute appears  to  put  the  returning  officers 
in  the  place  of  the  party  petitioned  against 
in  the  former  acts,  as  to  the  notice  to  be 
served  upon  them,  the  order  of  the  House 
for  attending  at  the  appointment  of  the 
committee,  luid  the  power  of  striking  the 
committee;    the    12th   section  expressly 
providing,  that  if  there  shall  be  more  peti- 
tions than  one  presented,  complaining  of 
such  return,  or  omission  of  such  return, 
upon  distinct  interests  or  upon  different 
grounds,  the  House  shall  determine  from 
the  nature  of  the  case,  whether  the  return- 
ing officer  shall,  together  with  the  peti- 
tioners, be  entitled  to  strike  off*  firom   the 
list  of  members  drawn  by  lot,  or  whether 
the  list  shall  be  reduced  by  the  parties 
severally  presenting  the  said  petitions  only. 

Under  the  acts,  therefore,  above  referred 
to,  if  they  had  still  remained  in  force,  it 
would  seem  that  the  returning  officers 
would  not  have  been  entitled  to  strike  ofiT 
from  the  list  of  members  drawn  by  lot, 
upon  a  petition  against  them  for  partiality 
or  misconduct ;  or  more  properly,  that  the 
<;a8e  of  partiality  or  misconduct  did  not  (all 
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within  the  scope  of  the  25  Geo.  3,  and 
would  not  have  been  necessarily  tried  be- 
fore a  select  committee  of  the  House  ap- 
pointed under  that  act;  but  that  the  House 
would  have  disposed  of  such  a  petition* 
against  the  returning  officers,  of  their  own 
authority,  and  according  to  the  customs, 
course  of  proceeding,  and  privileges  of  the 
House. 

The  question  therefore  is,  whether  the 
9  Geo.  4.  c.  22.  has  made  any  difference 
m  this  respect,  and  given  any  riffht  to  the 
returning  officers  which  they  had  not  be- 
fore, of  striking  the  committee  in  the  case 
of  a  petition  charging  them  with  partiality 
or  misconduct.  The  2nd  section,  and  the 
96th,  are  the  only  clauses  which  seem  to 
4y  to  the  case  of  returning  officers. 
!  2nd  section,  so  far  as  it  relates  to  re- 
turning officers,  appears  in  its  commence-' 
ment  to  be  confined  to  three  oases  of  com- 
plaint :  -where  no  return  is  made  in  due 
time ;  or  no  return  according  to  the  requi- 
sition of  the  writ;  or  there  is  complaint  of 
the  special  matters  contained  in  such  re- 
turn :  it  is  altogether  silent  as  to  miscon- 
duct: but  as  the  enacting  part  of  that  sec- 
tion directs,  that  "where  no  return  has 
been  made,  or  the  special  matter  of  the 
return,  or  the  conduct  of  the  returning  officer 
is  complained  of,"  notice  in  writing  of  the 
time  appointed  for  taking  the  petition  into 
eonsideration,  shall  be  forthwith  given  by 
the  Speaker  to  the  returning  officer  or 
officers,  accompanied  with  an  order  to  the 
partki  to  attend  the  House  at  the  time 
appointed  by  themselves,  their  counsel,  or 
aigent,  it  may  be  too  narrow  a  construction 
to  hold  the  clause  to  be  limited  to  the  pre- 
cise instances  mentioned  in  the  beginning 
of  it,  or  to  exclude  from  its  operation  any 
petition  against  the  returning  officers  for 
misconduct,  in  the  wider  sense  of  that  word. 
Bat  whatever  may  be  the  scope  and  inten- 
tion of  the  2nd  section,  and  whether  it  in- 
dudes  within  it  a  petition  against  the  re- 
turning officers  for  partiality  or  misconduct, 
or  is  confined  to  the  cases  before  adverted 
to,  it  is  the  36th  section,  and  that  alone, 
which  carries  out  the  intention  of  the  sta- 
tute, and  shews  the  power  given  to  the  re- 
turning officers  in  respect  of  striking  the 
committee. 

Now,  before  we  come  to  the  considera- 
tion  of  that  section,  it  is  to  be  observed, 


that  the  statute  has  provided  for  all  the  cases 
of  petitions  in  which  the  sitting  members 
are  parties  before  the  House,  in  three  dis- 
tinct sections,  the  30th,  the  33rd,  and  the 
34th. 

The  first  of  these  sections  provides  for 
reducing  the  numbers  of  the  committee  in 
the  case  where  there  are  before  the  House, 
the  petitioners,  the  sitting  members,  or  any 
party  who  has  been  admitted  to  defend  the 
return,  or  right  of  election :  the  second 
provides  for  the  case  where  there  are  more 
than  two  parties  before  the  House  on  dis- 
tinct interests,  or  complaining  or  com- 
Elained  of  upon  distinct  grounds;  still, 
owever,  "parties  whose  right  to  be  elected 
or  returned  may  be  affected  by  the  deter- 
mination of  any  such  committee  :"  and  the 
last  provides  for  the  case  where  no  parties 
appear  before  the  House  to  oppose  the 
petition.  All  which  sections  do  by  their 
frame  manifestly  apply  to  the  cases  where 
the  sitting  members  or  those  who  appear 
to  defend  the  return  are  the  parties  ;  and 
have  no  application  whatever  to  cases  where 
the  returning  officers  are  parties  before  the 
House,  upon  any  ground  of  complaint 
against  them. 

The  cases  of  sitting  members  and  parties 
whose  rights  to  the  return  and  election  are 
in  question,  having  been  thus  provided  for, 
the  statute  proceeds  in  the  3Gth  section  to 
make  provision  for  the  case  of  petitions 
against  returning  officers.  This  section 
is  so  worded  as  to  make  it  in  some  degree 
doubtful  whether  it  provides  for  the  case 
where  there  is  one  petition  only  against  the 
returning  officers.  It  begins  by  referring 
to  the  case  where  there  is  one  such  petition 
'  only,*  and  also  to  the  case  where  there  are 
more  than  one  ;  but  is  silent  altogether  as 
to  the  course  of  proceeding  where  there  is 
only  one,  whilst  it  gives  clear  and  precise 
directions  "  where  there  shall  be  more  pe- 
titions than  one  presented  on  distinct  in- 
terests or  complaining  on  different  grounds ." 
It  is  unnecessary  to  say,  that  if  such  clause 
does  not  comprise  the  case  of  a  single 
petition  against  the  returning  officers,  the 
case  now  under  consideration  is  altogether 
unaffected  by  it.  But  assuming  the  case 
of  a  single  petition  against  the  returning 
officers  to  be  necessarily  within  the  inten- 
tion of  the  clause,  and  that  by  analogy  with 
the  other  provisions  of  the  act,  the  same 
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mode  of  striking  the  committee  shall  take 
place  as  where  there  is  one  petition  only, 
in  the  case  of  sitting  members,  we  think  it 
clear  the  clause  cannot  apply  to  any  case 
where  the  petition  is  not  a  petition  against 
the  returning  officers  alone,  but  is  also,  as 
in  the  present  case,  a  petition  against  the 
sitting  members  who  appear  at  the  bar,  and 
are  made  parties  to  defend  their  return 
before  the  House ;  first,  because  the  case 
of  the  petition  where  the  sitting  members 
are  parties,  is  already  cleHrly  and  expressly 
provided  fbr ;  and  there  can  be  no  reason 
to  infer  any  intention  that  their  righta  in 
striking  the  committee,  which  have  already 
been  defined  by  the  act,  should  be  altered 
or  affected  by  a|iy  complaint  against  the  re* 
turning  officers;  next,  because  the  pro- 
vision in  this  section  is  one  which  would 
exclude  the  sitting  members  altogether 
from  assisting  in  striking  the  committee. 
The  section  provides  expressly  **  that  the 
House  shall  determine  whether  the  officer 
shall,  together  mth  such  petitioners^  be  en- 
titled to  strike  off  the  list  in  the  manner 
hereinbefore  directed,  or  whether  such  list 
shall  be  reduced  by  th^  parties  severally 
presenting  such  petitions  only."  A  provi- 
sion which  would  exclude  the  sitting  mem- 
bers altogether  from  assisting  in  striking 
the  committee;  and  which,  therefore,  is 
necessarily  incompatible  with  the  case  of  a 
petition  in  which  they  are  included  as 
parties. 

Again,  if  this  section  could  be  held  to 
relate  to  the  case  of  a  petition  against  the 
sitting  members,  and  the  returning  officers 
jointly,  and  it  should  be  held  that  both  had 
the  power  of  striking ;  in  what  order  or  in 
what  proportion  are  they  to  strike  off  the 
members  ?  We  cannot  suppose  that  a 
cUuse,  intended  to  comprehend  such  a 
case,  would  have  been  altogether  silent 
upon  the  only  point  necessary  to  give  it 
any  operation. 

Now,  this  is  the  only  clause  in  the  act 
which  gives  the  returning  officers  a  power 
to  interfere  in  striking  the  committee ;  if 
the  case  is  not  brought  within  this  clause,  it 
cannot  be  held  to  come  within  the  act.  And 
without  relying  upon  the  objections  to 
which  we  have  before  adverted,  that  it  is 
not  a  petition  against  the  returning  officers 
at  all,  for  such  ground  of  complaint  as  the 
statute  had  in  view;  or  that  it  is  not  a  case 


in  which  there  are  more  petitions  than  Mie 
on  distinct  interests  or  different  grounds  of 
complaint ;  we  hold  it  to  be  the  necessary 
construction  of  the  clause  that  it  does  BOi 
comprehend  the  case,  where  the  sitting 
members  are  called  upon  to  appear,  do 
actually  appear  at  the  bar  of  the  Hoiise« 
and  are  the  parties  opposing  the  petition. 
And  it  cannot  but  suggest  itself  as  an  ob- 
servation, that  in  snch  a  case  there  is  no 
necessity  to  hold  the  returning  officers  with- 
in the  clause  Vz  for  where:  the  petition  is 
against  the  sitting  members^  and  complaint 
is  incidentally  made  of  .the  misconduct  of 
the  returning  officers,  there  is  no  reaaon, 
upon  general  primnples,  irhy.the  comnaiuee 
struck  by  the  petitioners  and  the  sitting 
members  should  not  be  supposed,  d  priort, 
an  adequate  tribunal  to  ait  in  jiidgmeiit  wijtk 
the  strictest  impartiality  upon,  H^  coDdUct 
of  the  returning  officers,  if  (he  Hou)^  thiek 
proper  to  depute  their  autboi:ity,  as  to  the 
returning  officers,  to  such  committee. 

It  appears,  therefore,  to  us,  that  in  the 
present  instanoci  the  Court  was;  compoeed 
of  the  very  same  identical  persons  aa  Uiose 
who  would  have  constitute  it,  had  the  re- 
turning officers  received  notice  from  the 
Speaker  of  the  time  of  taking  the  petition 
into  consideration,  and  had  they  sktt^^ded 
at  the  bar  of  the  House  in  puraoanoe  of 
the  order  to  that  effect :  for  in  Such  caae» 
they  would  have  had  no  authority  to  ^ler 
a  single  name. 

The  second  and  following  objectiona 
will,  we  think,  require  less  oonsideratioii. 

It  is  objected,. in  the  pecond  place,  that 
the  recognisance  entered  into  for  the  pe- 
titioners is  not  the  recognisance  reqaii«d« 
or  even  sanctioned  by  the  act:  and  that  as 
the  language  of  the  6th  section  is  in  ike 
negaiive — "that  no  proceedings  shall  he  bad 
vpon  any  such  petition,  unless  the  person  or 
persons  subscribing  the  saase,  or  some  one 
or  more  of  them,"  shall  enter  into  the  re* 
cognizance  directed  in  and  by  that  section ; 
the  entering  into  the  proper  recognisance 
forms  a  condition  precedent  to  the  validity 
of  all  the  subsequei^t  proceedings ;  and  thac 
the  condition  of  the  present  recognisance* 
not  providing  for  all  the  events^  nor  agree 
ing  with  all  the  requisites  contained  in  .that 
section,  the  recognizance  itself  is. altc^ether 
void,  and  the  case  stand*  precisely  in  ^he 
same  position  as  if  there  had  been  no  re- 
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cognisance  at  all.     But  we  are  of  opiiiion, 
upon  the  best  consideration  we  can  bring 
10  the  question,  that  the  recognizance  en- 
tered into    upon    the    present  occasion, 
although  subject  to  some  exception  in  point 
of  form,  is  not  open  to  any  objection  which 
i^ffects  it  in  substance  or  legal  operation. 
The  recognizance,  it  is  to  be  observed. 
Mows  the  form  given  in  the  schedule: 
and  though  such  form,  if  it  varies  from  the 
requisites  of  the  act  in  any  important  or 
essential  particular,  cannot  be   taken  to 
overrule  the  enactments  of  the  statute  it- 
self, yet  it  is  obvious  that  if  the  schedule 
can  be  made  consistent  with  the  act,  upon 
any  sound  and  legal  principles  of  construc- 
tion, it  is  our  duty  so  to  construe  the  sche- 
dule.   The  fifth  section  expressly  directs 
the  recognizance  to  be  entered  into  "ac- 
cording to  the  form  hereunto  annexed  ;" 
so  far,  therefore,  as  the  intention  of  the  le- 
gislature was  concerned,  there  can  be  no 
doubt  but  that  they  intended  that  the  form 
given  in  the  schedule  should  embody  in  it 
the  different  requisites  expressed  jn  the 
act  itself,  and  that  they  thought  it  sufficient 
for  (hat  purpose ;  otherwise  the  form  would 
only  operate  as  a  false  light  to  mislead  in< 
stead  of  fiffbrding  assistance  to  those  who 
are  endeavouring  to  follow  the  directions 
of  the  act.     The  question,  therefore,  is, 
whether  the  discrepancies  which  have  been 
pointed  out  between  the  5th  section  and 
the  form  in  the  schedule  are  real  and  es- 
sential, or  formal  only;  for  in  the  one  case, 
the  recognizance  which  has  been  given 
must  be  held  to  be  void — in  the  other, 
good. 

Now,  the  objections  which  have  been 
urged  against  the  validity  of  the  recogni- 
xaoce  are  in  effect  two.  First,  that  whereas 
the  petition  is  subscribed  by  diree  persons, 
yet  the  recc^izance  is  not  only  entered 
into  by  one  only  of  the  petitioners,  but  is 
altogether  silent  about  the  other  two:  so 
that  (as  it  is  argued)  it  makes  Ranson  liable 
only  for  the  costs  of  the  witnesses  sum- 
oiooed  to  give  evidence  in  his  behalf; 
vhereas  it  is  said,  witnesses  might  be  sum- 
numed,  and  the  trial  carried  on,  by  the 
>ther  petitioners,  in  case  Ranson  died,  or 
refused,  or  became  incapable  to  go  on  with 
the  trial  before  the  committee.  The  ob- 
jection is  not  merely,  that  the  recognizance 
is  given  by  one  only  of  the  three  petition- 


ers ;  for  to  ^uch  objection  it  wp^ld  be  a 
sufficient  answer,  which  was  given  at  the 
bar,  that  by  the  5  th  section  it  is  expressly 
provided  that  the  recognizance  shall  be 
entered  into  "by  the  person  or  persons 
signing  the  petition,  some  one  or  'more  of 
them;**  so  that  it  was  the  manifest  inten- 
tion of  the  legislature,  that  the  responsi- 
bility of  one  only  of  the  petitioners  should 
be  held  sufficient.  But  the  strength  of  the 
objection  consists  in  this,  that  there  is  not 
any  mention  in  the  recognizance,  of  the  acts 
of  the  other  petitioners.  As  an  .  answer, 
however,  to  this  objection,  it  is  to  be  re- 
membered that  the  diree  petition  upon  one 
and  the  same  interests,  that  is,  as  electors 
of  the  borough  ;  so  that  there  was  one 
petition  only  ;  not  several,  upon  distinct 
interests,  or  different  grounds  of  con^plaint. 
When,  therefore,  the  condition  of  the  re- 
cognizance is  so  framed  that  Ranson  shall 
pay  "all  costs,  expenses,  and  fees  which 
shall  be  due  and  payable  from  him  to  any 
witness  who  shall  be  summoned  to  give 
evidence  in  his  behalf^'*  it  necessarily  means, 
summoned  to  give  evidence  on  the  behalf 
qf  that  interest  which  he  represents;  that  is, 
generally  in  support  of  the  petition.  Again, 
Uie  condition  is  not,  as  it  has  been  argued, 
confined  in  its  terms  to  witnesses  summoned 
by  him :  under  the  terms  used  in  the  con- 
dition they  may  be  summoned  indiscrimi- 
i^ately  by  any  of  the  three  petitioners  :  for 
witnesses  so  .summoned  would  equally  be 
"summoned  to  give  evidence  in  bis  be- 
half." And  af^er  all,  comparing  the  words 
actually  used  in  the  recognizance  with  tbe 
words  employed  in  the  5  th  section — vi;B. 
that  the  recognizance  shall  be  entered  into 
by  some  one  pr  more  of  the  petitioners, 
"for  the  payment  of  all  costs,  &c,  which 
shall  becoQie  due  to  any  witness,summoned 
in  behalf  of  the  person  or  persons  so.  sub- 
scribing such  petition,'*  we  think  the  mean* 
ingof  both  substantially  the  same — nan9ely» 
that  each  provides  a  security  for  the  costs 
and  expenses  of  all  witnesses  summoned  in 
the  course  of  the  investig9tipn  in  ^uppqrt 
of  the  petition. 

The  second  objection  urged  against  the 
recognizance,  is  this ;  that  it  provides  only 
for  the  payment  of  the  "costs  and  expanses 
of  the  party  who  shall  appear  before  the 
House  in  opposition  to  the  petition  ;*' 
whereas  the  5tli  section  directs  ^curity  to 
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be  given  for  the  payment  of  the  costs  and 
expenses  **  to  any  party  who  shall  appear 
before  the  House,  or  any  committee  of  the 
House,  in  opposition  to  such  petition.** 
And  it  is  argued,  that  new  parties  may  and 
often  do  come  in,  and  are  allowed  to  appear 
before  the  committee,  after  the  petition  is 
pending  before  them,  who  were  not  origi- 
nally before  the  House ;  and  that  in  this 
very  case  the  returning  officers  appeared 
before  the  committee ;  the  charges  against 
them  were  entertained  by  the  committee ; 
and  the  returning  officers  were  allowed  to 
defend  themselves,  and  did  defend  them- 
selves against  such  charges. 

The  question  therefore  that  arises  is, 
what  is  the  meaning  of  the  expression  used 
in  the  5  th  section,  "  a  party  who  appears 
before  the  House,  or  any  committee  of  the 
House*'?  It  is  manifest  by  referring  to 
the  various  parts  of  the  statute,  that  the 
statute  itself  makes  provision  only  for  par- 
ties to  be  admitted  parties  by  the  House : 
it  nowhere  makes  any  provision  for  parties 
to  be  admitted  by  the  committee  to  appear 
before  them.  The  10th  and  the  12th  sec- 
tions establish  that  point;  in  which  pro- 
vision is  made  for  allowing  parties  not 
originally  petitioned  against  to  appear ;  in 
the  one  case,  where  the  application  is  made 
within  fourteen  days  after  the  petition  has 
been  presented;  in  the  other,  where  a 
similar  application  is  made  within  thirty 
days  after  the  notice  in  the  Gazette  therein 
referred  to.  But  in  both  those  cases  the 
application  is  directed  to  be  made  to  the 
House,  not  to  the  committee,  and  power  is 
given  to  the  House,  not  to  the  committee, 
to  admit  them.  When,  therefore,  parties 
are  said  to  appear  before  the  committee, 
in  opposition  to  appearing  before  the 
House,  it  is  not  in  pursuance  of  any  power 
given,  or  any  provision  made,  by  diis  act, 
but  under  the  power  which  committees 
have,  by  long  and  invariable  usage,  been 
known  to  possess ;  viz.  that  when  sitting 
on  the  trial  of  elections,  they  have  taken 
cognizance  of  incidental  charges  against 
the  returning  officers,  and  have  allowed 
them  a  hearing  and  a  defence,  more  as  a 
matter  of  indulgence  than  a  matter  of  strict 
right.  For  unless  the  returning  officers 
are  made  parties  to  the  investigation  by 
the  House  itself,  under  the  powers  given 
by  the  act,  the  House  are  not  bound  by 


the  finding  of  the  committee ;  but  the  right 
to  call  upon  the  returning  officers,  and  to 
investigate  any  charge  against  them,  and 
punish  them  for  misconduct  when  esta- 
blished by  proof,  still  remains  with  the 
House  itself.  The  first  observation  there- 
fore is,  that  the  recognizance,  in  its  present 
shape,  provides  for  all  the  costs  when  the 
party  appears  before  the  only  tribunal  at 
which  his  appearance  is  directed  by  the 
statute  itself,  that  is,  before  the  House. 

But  it  is  said,  the  5th  section  comprises 
within  its  meaning,  not  only  the  costs  and 
expenses  of  the  parties  appearing  before 
the  House,  under  the  provisions  of  the 
act,  but  of  parties  afterwards  appearing 
before  the  committee  under  the  usage 
and  practice  of  election  committees. 
Now  it  is  manifest,  that  the  objection 
which  has  been  made  in  this  case  must 
apply  to  every  election  petition  presented 
to  the  House ;  for  it  never  can  be  known, 
at  the  time  when  the  recognizance  is  eQ« 
tered  into,  whether  there  will  or  will  not 
be  parties  appearing  before  the  committee. 
It  is  not  a  question  therefore  (as  repre- 
sented in  the  course  of  the  argument)  of 
varying  the  form  in  order  to  make  it  suit 
the  particular  case:  the  form  must  be  al« 
tered  in  every  instance  by  adding  to  the 
recognizance  "  the  appearance  of  the  par- 
ties before  the  committee.*'  Whilst,  there- 
fore, the  5th  section  directs  that  the  party 
shall  enter  into  the  recognizance  according 
to  the  form  annexed,  we  must,  if  we  yield 
to  the  objection,  adopt  the  conclusion,  that 
the  party  shall  not,  in  any  case,  enter  into 
the  recognizance  in  that  form;  bat  that 
the  recognizance  must  in  every  case  be 
held  void,  unless  it  is  first  altered  in  the 
manner  contended  for.  But  we  think  so 
harsh  and  unreasonable  a  conclusion  ought 
not  to  be  resorted  to,  where  the  section 
and  the  form  given  in  the  schedule  can,  by 
any  fair  intendment,  be  reconciled  toge* 
ther ;  and  we  are  of  opinion  that  such  is 
the  case ;  and  that,  construing  the  5th  sec- 
tion and  the  form  in  the  schedule  together, 
the  words  used  in  the  form,  viz.  *'  the 
party  who  shall  appear  before  the  House 
in  opposition  to  the  said  petition,"  must  be 
taken  to  comprise  those  parties  who  should 
appear  generally  in  opposition  to  the  peti* 
tion,  either  at  the  bar  of  the  House  at  an 
earlier  period,  or,  in  a  more  advanced  stage 
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of  the  proceeding,  before  the  committee 
appointed  to  inquire  and  report  its  deci- 
sion to  the  House ;  and  that  it  is  by  no 
means  improbable,  that  the  words  relating 
to  the  appearance  before  the  committee, 
have  been  introduced  into  section  5,  for 
DO  other  purpose  than  that  of  removing 
any  doubt  whether  costs  and  expenses  be- 
ibre  the  committee  were  intended  to  be 
included  within  the  terms  of  the  form  of 
the  recognisance. 

One  argument  used  in  support  of  the 
objection  now  under  consideration  was, 
that  the  form  of  the  recognizance  given  by 
the  schedule  is  subject  to  the  same  conse- 
quences  as  the  form  of  a  conviction  or  a 
declaration  given  for  the  recovery  of  a 
penalty  ;  in  which  latter  case,  if  the  form 
is  defective  in  stating  a  legal  ground  for 
the  conviction  or  the  demand,  the  whole 
proceedings  fall  to  the  ground.  But  in 
that  case  the  conviction  or  declaration 
forma  the  basis  or  ground- work  upon  which 
the  whole  of  the  subsequent  proceedings 
rest;  which  if  void,  the  whole  must  fall 
together :  but  here,  the  proceedings  in  the 
suit  before  us  are  perfectly  regular ;  the 
objection  arises  upon  the  form  of  a  recog- 
nizance which  is  wholly  collateral  to  the 
proceedings  in  the  suit,  and  does  not 
appear,  nor  does  it  form  any  part  whatever 
of  tbe  proceedings  in  the  action  before  us. 
And  it  is  impossible  here  not  to  advert  to 
the  marked  difference  between  this  case 
and  the  case  referred  to,  wherein  Mr.  Hal- 
comb  was  the  petitioner.  There  the  peti- 
tioner did  all  he  could  to  withdraw  himself 
from  the  trial.  He  did  not,  aAer  the  com- 
mittee was  struck  by  the  officer  of  the 
House,  appear  before  the  House,  or  before 
the  committee.  Nothing,  therefore,  was 
done  by  him  which  could  be  construed  into 
a  waiver  of  their  regularity  of  the  proceed- 
ings, or  an  admission  of  the  jurisdiction  of 
the  Court.  Here,  on  the  contrary,  the 
sitting  members,  with  full  knowledge  of 
the  form  in  which  the  recognizance  was 
given,  instead  of  treating  it  as  a  nullity, 
and  insisting  that  the  course  should  be 
pursued  which  is  marked  out  by  the  5th 
section,  where  no  recognizance  is  given, 
raise  no  objection  to  its  form,  but  attend 
the  committee  throughout,  and  contest  the 
petition  down  to  the  final  close  of  the  trial, 
^itliout,  however,  resting  in  any  manner 


upon  the  efifect  of  such  a  waiver,  we  think 
the  objections  made  to  the  recognizance 
are  substantially  answered  by  the  construc- 
tion of  the  statute  itself. 

The  third  objection  is  made  against  the 
report  of  the  committee,  which,  it  is  con- 
tended, is  altogether  void,  inasmuch  as  it 
decides  nothing  with  respect  to  the  charge, 
or  the  opposition  to  the  charge,  made 
against  the  returning  officers,  being  frivo- 
lous or  vexatious.  And  upon  this  head  it 
is  insisted,  that  the  fortieth  section  marks 
out  the  line  of  duty  of  the  committee,  by 
requiring  them  to  make  such  report ;  and 
that  they  having  failed  in  reporting  on 
one  point  submitted  to  their  judgment,  the 
whole  of  the  report  is  void,  and  with  it  all 
the  subsequent  proceedings  are  also  avoid- 
ed. That  clause  directs,  that  every  such 
committee,  at  the  same  time  that  they  in- 
form the  House  of  their  final  determination 
on  the  merits  of  the  petition  which  they 
were  sworn  to  try,  shall  also  report  to  the 
House  whether  such  petition  did  or  did 
not  appear  to  them  to  be  frivolous  or  vexa- 
tious (this  is  complied  with  in  the  present 
case);  and  in  like  manner  report  with  re- 
spect to  every  party  who  shall  have  ap- 
peared before  them  in  opposition  to  such 
petition,  whether  the  opposition  of  such 
party  did  or  did  not  appear  to  them  to  be 
frivolous  or  vexatious;  this  also  has  been 
complied  with,  so  far  as  relates  to  sitting 
members :  but  the  contention  is,  that  as  no 
report  is  made  as  to  the  opposition  of  the 
returning  officers,  whether  frivolous  and 
vexatious,  or  the  reverse,  therefore  the 
whole  of  the  report  upon  which  alone  the 
certificate  for  costs  depends,  is  void.  Now 
admitting,  af^er  the  decision  of  the  Court 
of  King's  Bench,  in  the  case  of  Truman  v. 
Lambert,  that  the  returning  officers  in  this 
Case  upon  a  petition  shaped  in  its  prayer 
as  is  the  present,  might  have  been  con- 
sidered a  party  appearing  before  the  com- 
mittee in  opposition  to  the  petition,  and 
therefore  entitled  to  recover  their  costs  as 
such  party,  if  the  committee  had  reported 
in  their  favour,  still  we  see  no  provision 
in  this  act  which  can  be  construed  to  make 
the  report  altogether  void  as  against  the 
sitting  members,  because  it  is  silent  as  to 
the  petition  against  the  returning  officers, 
or  the  opposition  made  thereto. 

This  question  turns  upon  the  40th,  57th, 
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and  58th  sections.  The  40th  section  di- 
rects that  the  committee,  at  the  time  they 
inform  the  House  as  to  their  fiaal  deter- 
mination on  the  matters  of  the  petition, 
shall  also  report  to  the  House,  whether 
the  petition  did  or  did  not  appear  to  them 
to  be  frivolous  or  vexatious;  and  in  like 
manner,  report  with  respect  to  every  party, 
who  shall  have  appeared  before  them  in 
opposition  to  such  petition,  whether  such 
opposition  appeared  to  them  to  be  frivo- 
lous or  vexatious.  The  57th  and  58th 
sections  shew  the  consequences  which  fol- 
low fVom  such  report ;  viz.  that  in  one  case 
the  parties  who  appeared  before  the  com- 
mittee in  opposition  to  the  petition  shall 
be  entitled  to  their  costs ;  in  the  other 
case,  the  petitioners.  Now,  the  report  in 
this  case  is,  that  the  opposition  to  the  peti-* 
tion  by  the  sitting  members  appears  to  the 
committee  to  be  frivolous  and  vexatious ; 
and  the  consequence  immediately  follows 
under  the  58th  section,  that  the  petitioners 
are  entitled  to  their  costs,  to  be  taxed  in 
the  manner  pbinted  out.  There  are  no 
wordsf  in  the  40th  section  which  make  the 
report  of  the  committee  as  to  the  opposi- 
tion of  all  the  parties  who  have  appeared 
before  them,  a  condition  precedent  to  the 
validity  of  the  report  as  to  those  who  are 
adjudicated  upon  in  the  report.  The  re- 
turning officers  may  have  cause  to  com- 
plain that  they  have  no  remedy  for  theif 
costs,  by  a  report  made  in  their  favour; 
but  it  can  make  no  difference  to  parties 
against  whom  the  report  is  actually  made, 
that  it  is  silent  as  to  others  against  whom 
the  committee  might  have  reported.  The 
measure  of  costs  payable  by  any  party  re- 
ported against  must  be  precisely  the  same, 
if  properly  estimated,  whether  the  report 
extends  to  others  or  not.  We  see  no 
ground,  therefore,  for  holding  that  the 
want  of  the  adjudication  for  or  against  the 
returning  officers,  supposing  it  to  have 
become  necessary  under  the  circumstances 
before  the  committee,  can  upon  any  clause 
in  this  sutute  be  held  to  avoid  the  whole 
report. 

The  last  ground  of  objection  relates  to 
the  mode  in  which  the  taxation  of  costs  was 
conducted.  It  is  alleged  that  it  included 
costs  not  strictly  and  properly  occasioned 
by  the  opposition  of  the  sitting  members 
against  the  petition,  such  as  costs  occa- 


sioned by  the  charge  against  the  retaming 
officers,  and  other  charges  not  authorised 
by  the  statute.  The  costs  to  which  the 
sitting  members  were  liable  under  the  re- 
port of  the  committee,  were  undoubtedly 
confined  by  the  act  to  those  only  which 
were  strictly  and  properly  occasioned  by 
their  own  opposition,  and  the  taxation^ 
ought  certainly  to  be  confined  to  those 
alone.  The  course  pursued  appeari  to 
have  been  this : — The  committee  reported 
the  opposition  to  be  fVivolous  and  vexa« 
tious  ;  in  consequence  of  which,  a  request 
was  made  to  the  Speaker  to  refer  the  bill 
of  costs  of  the  petitioners;  the  Speaker 
thereupon  directed  the  two  examiners  ap- 
pointed by  him  to  tax  the  costs  and  ex- 
penses mentioned  in  the  requisition ;  and 
the  examiners  afterwards  report  that  the 
costs  and  expenses  allowed  by  them  on 
taxation  amount  to  a  certun  sinn,  and  that 
the  sitting  members,  whose  opposition  to 
the  petition  appeared  to  the  committee  to 
be  frivolous  and  vexatious,  are  liable  to 
pay  the  same. 

Looking,  therefore,  only  at  the  eourse 
of  proceeding  which  t6ok  place,  it  appears 
to  be  strictly  in  conformity  with  the  direc- 
tions of  the  act ;  and  there  is  nothing  in 
the  course  of  proceeding  which  can  lead 
to  the  inference  that  the  examining  officers 
in  taxing  the  costs,  or  the  Speaker  in  grant- 
ing this  certificate,  did  anything  beyond 
their  strict  duty,  by  allowing  any  other 
costs  than  those  occasioned  by  the  oppo- 
sition to  the  petition  by  the  sitting  mem- 
bers ;  and  the  only  question  is,  whether, 
in  this  stage  of  the  proceedings,  this  Court 
has  any  power  to  try  the  propriety  of  this 
allowance,  or  the  principle  upon  which  it 
was  conducted,  afker  the  certificate  thereon 
has  been  granted  by  the  Speaker.  And 
we  are  decidedly  of  opinion  that  we  hmve 
no  such  authority ;  but  that  die  terms  of 
the  60th  section,  **  that  the  certificate 
signed  by  the  Speaker  shall  be  conclusire 
evidence  of  the  amount  of  such  demands 
in  all  cases,  and  for  all  purposes  whatso- 
ever," are  at  once  so  clear  and  so  precise, 
that  we  should  be  taking  upon  us  a  juris- 
diction not  granted  or  intended  by  the 
statute,  if  we  interfered  in  any  manner  on 
the  subject.  It  is  obvious  that  any  such 
interference  would  be  altogether  useless  ; 
for  if  upon  the  discussion  before  us  it  ap« 


Digitized  by 


Google 


HILARY  TERM,  1887. 


153 


pear«d  to  u«  that  any  mistake  was  made, 
we  have  no  means  of  rectifying  it  by  send- 
ing the  matter  back  to  the  examiners,  or 
to  any  other  officer ;  and  the  consequence 
would  therefore  be,  that  if  the  smallest 
mistake  in  the  amount  were  discovered  as 
to  a  single  item  (as  indeed  was  avowed  in 
the  course  of  the  argument),  the  petitioners 
must  /os6  the  whole  of  their  costs :  a  con- 
ciuAion  at  once  so  unjust  and  unreasonable, 
thai  if  there  were  any  doubt  upon  the  words 
of  the  act,  it  would  go  strongly  to  shew 
that  we  could  not  have  the  power  con^ 
tended  for.     We  therefore  think  the  certi^ 
ficate  must  be  treated  as  conclusive  evi- 
dence before  us  as  to  the  amount  for  which 
die  verdict  is  to  be  entered  up. 

Upon  consideration,  therefore,  of  the 
several  objections  which  have  been  argued 
before  us,  we  think  them  answered  by  a 
reference  to  the  act  itself,  and  that  the 
judgment  must  be  entered  for  the  plain tifis 
as  prayed. 

Rule  absolute. 

The  Attorney  General^  as  soon  as 
the  judgment  was  pronounced,  moved 
to  enter  a  suggestion  of  the  circum- 
stances under  which  the  judgment  had 
been  given  for  the  plaintifls,  in  order  that 
the  opinion  of  a  court  of  error  might  be 
obtained.  The  ground  of  the  application 
was,  that,  as  the  judgment  was  not  at  com- 
moD  law,  but  under  the  provisions  of  a 
statute,  the  facts  to  warrant  the  judgment 
ought  tor  be  suggested  on  the  record.  He 
mstanced  the  cases  of  a  suggestion  entered 
imder  43  Gieo.  3.  c.  46.  s.  3,  to  give  costs 
to  the  defendant,  under  the  London  Court 
of  Conscience  Act,  where  a  party  is  sued 
out  of  its  jurisdiction — on  the  W^sh  Judi- 
cature Act,  under  14  Geo.  2.  c.  17,  where 
[odgment  as  in  case  of  a  nonsuit  is  moved 
bo  be  entered  up ;  and  where  commis- 
iioners  of  taxes  obtain  treble  costs  on  a 
niggestion  that  they  are  sued  as  commis- 
noners — and  he  distinguished  the  case  of 
MeiUsk  V.  Richardion  (29),  as  the  proceed- 
nga  there  were  at  common  law. 

TivDAL,  C.  J. — Nothing  could  give  me 
^enonally  greater  satis&etion  than  assent- 
ng  to  this  application,  but  I  do  not  see 
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how  it  can  be  granted.  This  is  a  statutory 
proceeding:  we  are  merely  ministers;  it 
is  our  duty  to  see  whether  the  machinery 
is  right,  and  whether  the  Speaker's  certifi- 
cate is  such  as  may  enable  us  to  give  it 
effect. 

His  Lordship  then  suggested  that  Mr. 
Attorney  General  should  renew  the  appli- 
cation on  the  ensuing  Monday,  when  the 
opposite  party  might  shew  cause  in  the 
first  instance.     Accordingly — 

June  13. —  Mr,  Attorney  General  re- 
peated the  application. 

TiNDAL,  C.  J.— The  Court  would  feel 
most  happy  in  having  the  facts  upon  which 
they  have  pronounced  their  opinion  placed 
upon  the  record  for  the  purpose  of  sub- 
mitting them  to  a  higher  tribunal,  but  I  do 
not  see  how  that  can  be  done  according  to, 
or  consistently  with  the  course  chalked  out 
for  us  by  the  act  of  parliament,  the  63rd 
section  of  which  gives  a  certain  form  of 
declaration  in  these  words  : — ''  In  case  of 
tlie  non-payment  thereof,  (the  costs,)  to 
recover  the  same  by  action  of  debt  in  any 
of  His  Majesty's  courts  of  record  at  West- 
minster, in  which  action  it  shall  be  suffi- 
cient for  the  plaintiff  or  plaintiffs  to  declare 
that  the  defendant  or  defendants  is  or  are 
indebted  to  him  or  them  in  the  sum  to 
which  the  costs  and  expenses,  ascertained 
in  manner  aforesaid,  shall  amount,"  &c.  It 
then  goes  on  to  say,  that "  the  certificate  of 
such  amount,  so  signed  as  aforesaid  by  the 
Speaker,  shall  have  the  force  and  effect  of 
a  warrant  to  confess  judgment,  and  the 
Court  in  which  such  action  shall  be  com- 
menced, shall,  upon  motion,  and  upon  pro- 
duction of  such  certificate,  enter  up  judg- 
ment in  favour  of  the  plaintiff  or  plaintiflfs 
named  in  such  certificate  for  tlie  sum  spe- 
cified therein  to  be  due  from  the  defen- 
dant or  defendants  in  such  action,  in  like 
manner  as  if  the  defendant  or  defendants 
had  signed  a  warrant  to  confess  judgment 
in  the  said  action  to  that  amount."  Hence, 
therefore,  it  appears,  that  the  certificate  of 
the  Speaker  is  subject  to  the  same  conse- 
quences as  though  it  were  a  warrant  to 
confess  a  judgment:  and  the  affidavits  made 
on  the  opposite  side  are,  in  my  opinion,  in 
the  nature  of  an  application  to  the  Court  to 
set  aside  the  judgment,  and  they  may  be 
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considered  as  made  for  the  purpose  of 
shewing  that  the  Court  had  no  jurisdiction. 
This  being  so,  the  Court  are  to  deal  with 
the  one,  as  they  are  in  the  habit  of  dealing 
with  the  other;  and,  consequently,  they 
are  to  inquire  into  the  grounds  on  which 
the  Speaker'^  certificate  was  obtained. 
Having  done  this,  the  Court  have  done 
all.  It  would,  therefore,  be  useless  to  enter 
a  suggestion  upon  the  roll,  and,  under  the 
present  circumstances,  such  a  course  might 
not  alone  be  idle  and  inoperative  for  the 
purpose  for  which  it  is  proposed,  but 
might  tend  to  injure  the  rights  and  interests 
of  third  persons,  who  are  not  now  before  us. 

Park,  J. — The  feeling  of  the  Court  is 
in  accordance  with  that  expressed  by  my 
Lord  Chief  Justice.  This  is  a  novel  at- 
tempt ;  one  like  it  has  never  been  heard 
of  before ;  and  it  would  not  be  wise  or 
prudent  for  the  Court  to  allow  an  act  to  be 
done,  which  would  be  inoperative. 

Gaselee,  J. — I  do  not  feel  competent 
to  give  an  opinion  generally  upon  the  sub- 
ject-matter of  this  discussion,  as  I  was  not 
present  during  the  entire  investigation; 
but,  since  I  have  been  in  court,  I  have 
heard  nothing  to  induce  me  to  think  that 
we  should  interpose  our  authority  for  the 
purpose  of  allowing  other  proceedings  to 
be  adopted  in  reference  to  the  judgment 
which  has  been  delivered.  The  grounds 
of  opposition,  as  I  understand  them,  are 
similar  to  those  which  are  made  to  a  war- 
rant of  attorney,  and  the  affidavits  resemble 
an  application  made  to  the  Court  for  the 
purpose  of  disputing  the  facts.  We  should 
not  interpose. 

Vaughan,  J. — I  agree  that  proceedings 
should  not  be  adopted,  which  would  prove 
altogether  inoperative. 

Rule  refused. 

The  defendants,  on  the  same  day,  sued 
out  a  writ  of  error,  returnable  on  the  first 
day  of  Michaelmas  term,  the  allowance 
of  which  was  served  on  the  9th  of  July, 
and  the  transcript  was  carried  over  to  the 
Exchequer  Chamber  on  the  2nd  of  No- 
vember. 

On  a  taxation  of  costs  on  the  7th  of  July, 
it  was  objected  by  the  defendants,  that  Ho 
coats  could  be  allowed,  but  the  Prothono- 
tary  allowed  the  plaintiffs  the  costs  of  the 
cause,  of  the  rule  to  enter  up  judgment,  and 


the  costs  of  the  plaintiffs*  appearance  in 
the  first  instance  to  oppose  the  motion  for 
leave  to  enter  a  suggestion  on  the  toU; 
and  judgment  was  entered  up  by  the  plain- 
tiffs for  the  debt  (4,694/.  15*.  7rf.),  and 
also  for  295L  for  their  damages  sustained 
as  well  on  occasion  of  the  detention  of  the 
said  debt,  as  for  their  costs  and  charges 
by  them  about  their  suit  in  that  behalf  ex- 
pended.    In  Michaelmas  term — 

fVilde,  Serf,  obtained  a  rule   to  shew 
cause  why  the  judgment  should  not  be  set 
aside  for  irregularity ;  or  why  it  should  not 
be  amended  by  striking  out  so  much  as 
related  to  the  award  of  costs ;  or  why  the 
Prothonotary  should  not  review  his  tax- 
ation   of   costs    in   the    cause,  and   the 
judgment  be   reduced  in  regard  to  tHe 
costs  to  such  amount  as  shall  be  allowed 
on  such  review ;  and,  in  the  meantime,  and 
until  the  Court  shall  otherwise  order,  why 
all  proceedings  upon  the  said  judgment, 
and  upon  the  writ  of  error  brought  thereon, 
should  not   be  stayed.     The  application 
was  made  on  the  ground,  that  section  63 
of  9  Geo.  4.  c.  2^.  authorized  the  plaintiffs 
to  enter  up  judgment  for  the  amount  spe- 
cified in  the  Speaker's  certificate ;  that  cer« 
tificate  was  to  have  the  effect  of  a  warrant 
of  attorney,  and  a  warrant  of  attorney  to 
enter  up  judgment  for  a  certain  sum  would 
not  authorize  a  judgment  for  that  sum  and 
costs.     The  rule  was  not  drawn  up  with 
costs,  and  the  allowance  of  the  costs  of  the 
plaintiffs'  appearance  to  oppose    the  rule 
was  contrary  to  the  known  practice  not  to 
give  costs  on  shewing  cause  in  the  first 
instance.   fVeldron  v.  -yarn* (30)  was  cited. 

Talfaurd,  Serj,^  Hill,  and  Austen^  shewed 
cause,  and  argued,  in  substance,  that,  ad- 
mitting that  die  plaintiffs  were  not  entitled 
to  the  costs  of  their  appearance  to  shew 
cause  in  the  first  instance  against  the  rule 
for  entering  a  suggestion,  they  were  still 
entitled  to  the  costs  of  the  other  proceed- 
ings. The  law  upon  the  subject  generally 
is  laid  down  in  Tyte  v.  Glode{Sl\  that 
where  by  any  act  since  the  Statute  of  Glos- 
ter,  an  action  is  given  to  the  party  grieved, 
he  is  entitled  to  costs  if  he  succeeds,  though 
he  had  no  remedy  before  the  act :  and,  in 
Jackton  V.  the  Inhabitants  of  Colesworth  (32)» 

(SO)  f  W.  Bl.  769. 
(31)  7  Term  fUp.«67. 
(5f)  I  Term  IUp.7l. 
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it  is, laid  down  by  Willes,  J.,  that  where*, 
ever  damages  are  given,  costs  should  be 
given  also.     To  the  same  effect  is  Witham 
V.  Hill  and  others  (33),  where,  no  mention 
having  been  made  of  costs  in  the  statute 
27  Eliz.  c.   1 3,  which  gave  damages,  the 
doubt   was,  whether  the  plaintiff  should 
have  his  costs  taxed  de  incrementOf  and  it 
was  determined  he  should.    Now,  is  there 
not  a  complete  analogy  between  these  and 
the  present  case?     What  are   the  costs 
given  by  the  statute  9  Geo.  4.  c.  22,  and 
which  are,  by  the  61st  section,  to  be  taxed 
as  between  attorney  and  client  ?  How  are 
they  to  be  considered  but  as  in  the  light  of 
damages — of  a  certain  penalty,  imposed 
upon  the  other  party  for  conduct  deemed 
frivolous    and    vexatious,    and    adopted 
merely  for  the  purpose  of  producing  ex- 
pense ?    Again,  are  not  the  plaintiffs  enti- 
tled to  their  costs  upon  the  ordinary  prin- 
ciple upon  which  costs  are  given  for  the 
detention  of  a  debt  ?  and  should  not  the 
conduct  of  the  defendants  here  be  consi- 
dered as  equivalent  to  such  ?  This  reason- 
ing is  still  further  confirmed  by  what  was 
said  by  Lord  Tenterden  in  delivering  the 
judgment  of  the  Court  in  The  College  of 
Physicietns  v.  Harrison  (34i),      He    there 
expresses  himself  in  the  following  manner : 
— •*  Our  opinion,  that  the  plaintiffs  would 
be  entitled  to  costs  if  they  succeeded,  is 
founded  mainly  upon  this :  that  where  a 
right   is  vested  in  a  particular  person  or 
corporation,  the  withholding  of  that  right, 
and  thereby  compelling  the  party  to  sue 
for  it,  is  an  injury  for  which  damages  may 
be  recovered ;  and  if  damages  may  be  re- 
covered, then  costs  will  follow."    Besides, 
costs  may  be  severed  altogether,  in  the 
consideration  of  the  Court,  from  the  da- 
mages ;  and  proceedings  may  be  adopted 
with  regard   to   the  former  alone,  as  in 
Thomas  y,  the  Archbishop  of  Canterbury{35\ 
where  an  injunction  was  granted,  on  the 
condition,  that  the  party  seeking  it  should 
give  judgment  in  the  action,  which  was  to 
stand  as  a  security  for  the  costs  at  law,  and 
in  equity,  but  not  for  the  debt.   But,  inde- 
pendently of  any  general  principle  bearing 
on  the  subject,  the  act  of  parliament,  under 
which  the  plaintiffs  claim,  gives  them  the 

(53)  «  Wili.  91. 

(54)  9  B.&C.524;  8.0. 7  Law  J.  Rep.  K.6. 249. 
(36)  1  Cox,  399. 


right  of  costs.  The  section  points  out  and 
specifies  imperatively  the  course  to  be 
pursued — namely,  by  a  certificate  from  the 
Speaker,  which  is  to  have  the  force  and 
effect  of  a  warrant  of  attorney.  That  this 
is  so,  cannot  be  denied ;  it  cannot  for  a 
moment  be  contended,  that  the  23rd  sec- 
tion of  28  Geo.  3,  which  gave  the  party 
the  power  of  recovering  his  costs  by  ac- 
tion of  debt,  is  not  repealed  by  the  13th 
section  of  53  Geo.  3.  c.  71,  which  is  ana- 
logous to  the  63rd  section  of  9  Geo,  4.  c.  22. 
The  plaintiff,  therefore,  takes,  as  he  was 
obliged  to  do,  the  warrant  of  attorney  for 
better  or  worse.  He  has  no  remedy  be- 
yond it ;  but,  in  all  such  cases,  the  costs 
of  such  are  allowed,  being,  as  they  are  de- 
scribed, sixty-five  or  eighty  shillings.  They 
also  referred  to  6  Geo.  4.  c.  23,  for  esta- 
blishing the  taxation  of  private  bills  in  the 
House  of  Commons,  and  7  &  8  Geo.  4. 
c.  64,  for  a  similar  purpose  in  the  House 
of  Lords,  and  urged,  that  the  same  con- 
struction should  be  put  upon  them  all,  as. 
framed  in  pari  materid. 

Wilde,  Serj.,  Sir  W.  W.  Follett,  and 
Richards,  in  support  of  the  rule,  contended,, 
that  it  was  by  no  means  clear  that  the  in- 
tention of  the  statute  9  Geo.  4.  c.  22.  was 
to  give  the  party  the  costs  of  his  applica- 
tion for  entering  up  judgment  upon  the 
certificate.  The  construction  therefore  to 
be  put  upon  a  statute  ambiguous  in  this 
respect  should  be  strict,  not  liberal.  The 
words  of  this  statute,  upon  the  point  referred 
to,  could  not  be  said  to  be  more  explicit 
than  those  in  8  &  9  Will.  3.  c.  11.  s.  3^ 
which  gives  the  plaintiff  costs  in  certain 
cases  in  actions  for  treble  value  of  tithes ; 
and  yet  the  Judges  would  not  decide  that 
particular  question  in  Bale  v.  Hodgetts{3%)^ 
So  far,  in  truth,  from  the  statute  being  clear 
and  satisfactory  with  regard  to  that  which 
is  contended  for,  the  negative  of  the  propo« 
sition  may  be  safely  maintained.  It  may 
be  safely  alleged,  that  the  power  of  taxation 
exercised  by  the  officer,  and  claimed  by 
the  plaintiffs,  does  not  exist  in  the  statute. 
The  authority  given  was  to  enter  up  judgr 
ment  for  a  certain  specific  sum  mentioned 
in  the  Speaker's  certificate :  this  authority 
had  been  exceeded,  and  a  considerable  sum 
had  been  added.  'What  right  had  the  par- 
ties to  act  thus?  None  whatever.  The 
(36)  1  Bing.  18$  ;  s.  c.  1  Law  J.  R^p.  C.P.  34. 
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practice  observed  in  entering  up  judgment 
upon  an  ordinary  warrant  of  attorney,  is 
also  adverse  to  the  claim,  as  costs  of  sucb 
are  never  given,  unless  they  are  provided 
for  in  the  warrant.  Thus,  in  Delane  ▼. 
Molt  (37),  where  the  plaintiff  brought  an 
action  upon  an  annuity  deed,  and  afterwards 
took  a  warrant  of  attorney  for  the  sum  due, 
with  the  proviso,  that,  if  within  a  certain 
time,  the  annuity  was  not  paid,  he  should 
be  at  liberty  to  take  out  execution  for  the 
sum  specified,  together  with  all  costs 
incurred  for  or  by  reason  of  the  non-pay- 
ment of  the  annuity — it  was  held,  that  he 
was  not  at  liberty  under  this  clause  to  take 
out  execution  for  the  costs  of  the  action.  It 
has  been  also  said,  that  the  plaintiff  had  no 
mode  of  proceeding,  except  that  which  he 
has  adopted,  inasmuch  as  his  course  is  spe- 
cifically pointed  out  by  the  statute :  this, 
however,  is  not  so,  for  Sharp  v.  Price  (38) 
is  an  authority  to  shew,  that  an  act  of  par- 
liament giving  a  summary  remedy  against 
defaulters,  though  in  terms  apparently  pre- 
scribing such  remedy,  is  cumulative,  and 
does  not  take  away  the  person's  right 
of  action  at  law.  Besides,  the  words  shall 
and  may,  in  the  section,  are  not  imperative. 
The  distinction  as  to  the  meaning  and  in- 
terpretation to  be  put  upon  these  words  is 
laid  down  in  The  Kins  v,  the  Commissioners  of 
Fhckwood Inclosure{S9),  where  Holrovd,  J. 
said,  *'  May  is  to  be  taken  for  miist,  when  it 
is  for  the  public  good ;"  and,  per  Lord  Ellen- 
borough,  "  Shall  and  may,  when  they  are 
for  the  public  good,  may  be  held  impera- 
tive :"  but  not  so  here. 

Cur,  adv,  vult, 

Jan.  24. — ^Tindal,  C.  J.— The  rule,  in 
this  case,  calls  upon  the  plaintiffs  to  shew 
cause  why  the  judgment  entered  up  by 
them  should  not  be  set  aside  for  irregu- 
larity;  or  why  it  should  not  be  amended  by 
striking  out  so  much  thereof  as  relates  to 
the  award  of  costs ;  or  why  the  Prothono- 
tary  should  not  review  his  taxation  of  the 
costs  of  the  cause,  and  the  judgment  be 
reduced,  in  regard  to  the  costs,  to  such 
amount  as  should  be  allowed  on  such  re- 
view. And  upon  shewing  cause  before  us, 
the  argument  on  both  sigcs  has  been  prin- 

(57)  2  Cliit  Rep.  4f3. 

(38)  6  Price,  131. 

(39)  «  Chit.  Rep.  2bl. 


luevtion,— iiifa€t,t!he 
real  question  between  the  parties, — whedier 
the  plaintiffs  who  have  signed  their  judg- 
ment in  an  action  of  debt,  under  the  63rd 
section  of  the  9  Geo.  4.  c.  22,  are  entided 
to  sign  judgment  for  costs  in  such  action, 
or  are  limited  simply  to  the  amount  of  die 
sum  mentioned  in  the  Speaker's  certificate. 

The  63rd  section  of  the  last-mentioned 
statute,  is  borrowed  from  the  13th  section 
of  the  53  Geo.  3.  c.  71,  with  which  it  agrees 
in  substance,  before  which  last-mentioned 
statute,  the  remedy  for  costs  and  expenses 
certified  by  the  Speaker,  was  governed  by 
the  23rd  section  of  the  28  Geo.  3.  c.  52, 
and  directed  to  be  by  action  of  debt  in  any 
of  His  Majesty's  courts  of  record  at  West- 
minster, in  which  action  it  was  provided, 
that  it  should  be  sufficient  for  the  plaintiff 
to  declare  that  the  defendant  was  indebted 
to  him,  (in  the  sum  to  which  the  costs  and 
expenses  ascertained  in  manner  aforesaid, 
should  amount,)  bv  virtue  of  that  act ;  and 
it  was  provided,  that  the  certificate  of  the 
Speaker,  under  his  signature,  of  the  amount 
of  such  costs  and  expenses,  together  with 
an  examined  copy  of  the  entries  in  the 
journals  of  the  House,  of  the  resolution  of 
the  select  committee,   should  be  deemed 
full  and  sufficient  evidence  in  snpportof 
such  action  of  debt.    And  an  express  pro- 
vision follows,  that  no  wager  of  law  or 
more  than  one  imparlance  shall  be  allow- 
ed, "  and  that  the  party  in  whose  favour 
judgment  shall  be  given  in  any  such  action 
shall  recover  his  costs." 

It  is  obvious,  therefore,  that  a  trial  of 
the  action  of  debt  by  a  jury,  was  contem- 
plated by  the  legislature,  for  provision  is 
made  to  take  away  the  trial  by  wager  of 
law ;  and  although  a  form  of  declaratkm 
is  given  by  the  statute,  so  as  to  relieve  the 

ElaintiflTfrom  all  difficulty  Sn  that  particn- 
ir,  yet  under  the  general  issue  of  nil  dehei, 
or  by  means  of  special  pleading,  very  great 
impediments  might  have  been  thrown  in 
the  way  of  the  plaintiff^'  recovering,  and 
points  raised  as  to  the  regularity  or  legality 
of  the  proceedings  in  parliament,  either  by 
the  production  of  evidence  before  the  jury, 
or  bv  means  of  bills  of  exceptions,  or  by 
pleading  to  the  declaration.  It  is  further 
obvious,  that  the  legislature  thought  it  ne- 
cessary to  provide  for  costs  by  a  special 
enactment,  and  that  the  enactment  is  so 
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tnmed  as  not  oriy  to  give  coats  to  the 
pkintiflr,  but  to  the  defendant  also,  in  case 
the  plaintiff  failed  in  recovering  his  debt. 

The  statutes,  therefore,  of  the  53  Geo.  S. 
and  9  Geo.  4,  introduced  an  entirely  new 
remedy,  and  conferred  a  new  and  very 
great  benefit  on  the  plaintiff.  For  after 
these  statutes,  the  defendant's  plea  was 
taken  from  him ;  he  could  neither  have  any 
trial  of  the  fact  before  a  jury,  nor  raise 
any  point  of  law  upon  the  record ;  the  cer- 
tificate, of  the  amount  of  costs  and  ex- 
penses by  the  Speaker,  is  directed  to  have 
the  force  and  effect  of  a  warrant  to  confess 
judgment ;  and  the  Court  is  directed  upon 
motion,  and  on  the  production  of  such  cer- 
tificate, to  enter  up  judgment  in  favour  of 
the  plaintiff  named  in  such  certificate,  for 
the  sum  specified  therein  to  be  due  from 
the  defendant,  "  in  like  manner  as  if  the 
defendant  had  signed  a.  warrant  to  con- 
fess judgment  in  the  said  action  to  that 
amoont." 

If  the  question,  therefore,  had  rested 
merely  on  this  comparison  between  the 
new  and  the  former  provisions,  the  inference 
would  appear  to  us  to  be  strong,  that,  under 
the  latter,  there  was  no  intention  in  the 
legislature  to  allow  costs  to  the  plaintiff 
open  his  judgment.  The  costs,  in  all 
cases,  under  the  new  provision  would  be 
small,  when  compared  with  those  upon  a 
trial  before  a  jury :  in  all  ordinary  cases, 
very  trifling  indeed.  And  when  it  is  ob- 
served, that  by  the  first  statute,  the  costs 
were  expressly  given  to  the  party  who  suc- 
ceeded in  obtaining  the  judgment,  which 
might  be  either  the  plaintiff  or  the  defen- 
dant ;  and  that  by  Uie  present  statute,  the 
judgment,  if  entered  up,  can  only  be  enter- 
ed up  for  one  party — viz.  the  plaintiff; 
and  that  the  statute  omits  any  mention 
whatever  of  costs ;  we  think  it  a  reasonable 
inference,  that,  under  the  new  mode  of  re- 
covering the  amount,  it  was  intended,  that 
the  plaintiff  should  forego  his  claim  to 
costs,  as  the  price  for  the  greater  facility 
and  certainty  of  obtaining  his  demand. 
And  we  think,  even  if  such  inference  is  not 
to  be  drawn,  the  silence  of  the  new  statute 
as  to  costs,  makes  that  subject  a  casus 
omissusj  and  that  we  have  no  authority  to 
supply  it. 

But  on  another  and  perfectly  distinct 
pround,  we  think  we  have  no  power  to  give 
judgment  for  costs.     This  is  a  statutory 


power  given  to  the  Court  toei^r  up  a  judg- 
ment ;  and  the  terms  of  such  power  must  be 
strictly  followed.  The  certificate  by  the 
Speaker  is  declared  to  have  "  the  force  and 
effect  of  a  warrant  to  confess  judgment ;" 
and  the  Court  is  directed  to  enter  up  judg- 
ment in  favour  of  the  plaintiff  *'for  the  sum 
specified  therein  to  be  due  from  the  defen- 
diant.*'  This  gives  an  authority  expressly  to 
enter  up  judgment  for  the  very  sum  men- 
tioned as  the  amount  of  the  debt,  and  no 
more.  But  the  clause  directs  the  judgment 
to  be  entered  up,  "  in  like  manner  as  if 
the  defendant  had  signed  a  warrant  to 
confess  judgment  in  the  said  action  to  that 
amount."  Now,  the  statute  cannot  be  more 
safely  construed  than  by  considering  what 
would  be  the  course  of  proceeding  if  the 
defendant  had  actually  signed  a  formal 
warrant  of  attorney  to  con fi^s  judgment  in 
the  action,  to  the  amount  of  the  sum  men- 
tioned in  the  Speaker's  certificate,  and 
the  plaintiff  had  entered  up  his  judgment 
under  such  warrant  of  attorney.  In  that 
case,  it  is  the  well  known  course  of  prac- 
tice of  the  Court,  that  the  warrant  of  attor- 
ney being  silent  as  to  costs,  the  judgment 
would  have  been  entered  up  for  the  sum 
specified  as  the  debt,  and  for  no  more. 

It  has  been  urged  in  the  course  of  argu- 
ment, that  it  would  be  unjust  that  the 
plaintiff  should  suffer  by  a  vexatious  and 
expensive  opposition  to  his  entering  up 
juagment.  But  in  answer  to  this,  it  should 
be  recollected,  that  there  is  nothing  in  the 
statute  which  deprives  the  Court  of  its  in- 
herent authority,  to  fix  the  defendant  with 
the  payment  of  costs  on  a  vexatious  oppo- 
sition to  a  rule  for  entering  up  the  judg- 
ment; such  costs,  however,  not  forming 
part  of  the  judgment  itself,  but  being  one 
of  the  terms  on  which  tlie  rule  is  macb  ab- 
solute. 

We  think,  therefore,  that  so  much  of  the 
rule  which  has  been  obtained  must  be  made 
absolute,  as  relates  to  the  amending  of  the 
judgment,  by  striking  out  the  award  of 
costs ;  and  the  residue  of  the  rule  must  be 
discharged. 

The  Court  directed  the  judgment  to  be 
amended  by  the  plaintiffs,  by  reducing  it  by 
the  sum  mentioned  in  the  rule,  the  defen- 
dants to  have  seven  days  time  to  amend 
the  writ  of  error  if  necessary,  and  to  assign 
errors  afler  the  plaintiffs  shall  have  amend- 
ed the  judgment. 


Digitized  by 


Google 


158 


COURT  OF  COMMON  PLEAS  j 


18d7«   \  THE  BANK  OF  ENGLAND  V.  AN" 

January.  /        derson  and  others. 
Banker — Bill  of  Exchange — Evidence. 

An  acceptance  by  a  co-partnenhipf  con- 
sisting  of  more  than  six  persons,  carrying 
on  the  trade  or  business  of  bankers,  within 
the  distance  of  sixty -five  miles  from  London, 
in  the  course  of  such  trade  or  business,  of  a 
bill  of  exchange  at  a  date  less  than  six  months, 
is  illegal  under  the  3  ^  4  Will  4.  c.  98. 

Documents  from  the  Bodleian  Library  and 
Rolls  Chapel,  are  not  admissible  as  evidence, 
for  the  purpose  of  proving  the  existence  of 
certain  insulated  facts. 

His  Honour  the  Master  of  the  Rolls 
sent  for  the  opinion  of  this  Court,  the  fol- 
lowing 

CASE. 

The  London  and  Westminster  Bank  is  a 
co-partnership  consisting  of  more  than  six 
persons,  united  in  covenants,  carrying  on 
in  London  all  such  parts  of  the  business 
of  banking  as  are  usually  carried  on  by 
London  private  bankers.  Mr.  George 
Alfred  Muskett  is  a  proprietor  of  shares 
in  the  said  London  and  Westminster  Bank, 
and  became  such  by  a  purchase  of  shares 
from  a  former  shareholder.  Mr.  Greorge 
Alfred  Muskett  carries  on  business  as  a 
banker  at  St.  Albans,  which  is  a  town 
within  sixty-five  miles  of  London,  in  the 
county  of  Hertford,  on  his  own  sole  ac- 
count, and  is  registered  at  the  Stamp 
Office  as  the  sole  person  interested  in 
such  bank,  under  the  style  and  firm  of  the 
Bank  of  St.  Albans.  The  said  George 
Alfred  Muskett  keeps  a  banking  account 
with  the  London  and  Westminster  Bank, 
and  the  London  and  Westminster  Bank 
act  as  the  London  agents  of  the  said  Greorge 
Alfred  Muskett,  and  receive  and  collect 
for  him  his  London  monies,  and  place  the 
same,  when  received,  to  his  credit;  and 
hold  the  same  at  his  disposal,  as  London 
bankers  usually  do  for  their  customers. 
The  bank  of  St.  Albans  has  not  any  con- 
nexion whatever  with  the  London  and 
Westminster  Bank,  except  that  the  London 
and  Westminster  Bank  act  as  the  London 
agents  of  the  St.  Albans  Bank.  On  the 
2l8t  of  February  1835,  one  W.  J.  Robert- 
son applied  at  the  office  of  the  said  bank 
of  St.  Albans,  for  «  bill  of  exchange  on 
London,   for  25/.,   and  paid  Henry  Ed- 


wards, the  clerk  of  the  said  George  Alfred 
Muskett,  the  sum  of  25/.  for  the  same ; 
and,  thereupon,  the  said  George  Alfred 
Muskett,  by  the  said  Henry  Edwards,  his 
clerk,  drew  upon  the  said  London  and 
Westminster  Bank,  a  bill  of  exchange,  and 
delivered  the  same  to  the  said  W.  J.  Ro- 
bertson. The  following  is  a  copy  of  the 
said  bill  i- — 

"  No.  383.  Bank  of  St.  Albans  post 
bill,  21st  of  February  1835.  To  the  Lon- 
don and  Westminster  Bank,  Throgmorton 
Street.  Twenty-one  days  after  date,  pay 
to  the  order  of  W.  J.  Robertson,  esq.,  the 
sum  of  25/.,  and  place  the  same  to  account. 
*<For  the  bank  of  St.  Albans, 

"  25/.  "  Henry  Edwards." 

"  Enf*.  H.  E." 

The  said  sum  of  25/.  was  received  by 
the  said  George  Alfred  Muskett,  on  his 
own  sole  account,  and  for  his  own  use  and 
advantage. 

The  London  and  Westminster  Bank  did 
not  pay,  or  compound  for  the  stamp  duty 
on  such  bill,  but  the  stamp  duty  on  snch 
bill  was  paid,  or  compounded  for,  by  the 
said  George  Alfred  Muskett. 

The  said  bill  was,  on  the  23rd  of  Febru- 
ary 1835,  presented  to  the  said  London 
and  Westminster  Bank,  for  acceptance, 
and  the  same  was  accepted  by  order  of  the 
directors  thereof,  as  follows : — 
"  Accepted, 

"At  38,  Throgmorton  Street,  per  pro- 
curation of  the  trustees  of  the  London  and 
Westminster  Bank, 

"J.  W.  Gilbart, 
'*  Manager." 

At  the  date  of  the  presentment  of  the 
said  bill,  for  acceptance,  the  said  London 
and  Westminster  Bank  had,  as  such  Lon- 
don bankers  of  the  said  Greorge  Alfred 
Muskett,  as  aforesaid,  monies  in  their 
hands,  belonging  to  the  said  Greorge  Alfred 
Muskett,  to  an  amount  exceeding  25/., 
and  the  said  bill  was  accepted  for  and  on 
account  of  the  said  London  and  Westmin- 
ster Bank. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  said  acceptance, 
by  the  said  London  and  Westminster 
Bank,  of  the  said  bill,  was  lawful ;  having 
regard  to  the  provisions  of  the  act  3  &  4 
Will.  4.  c.  96,  and  other  acts  passed,  and 
now  in  force,  respecting  the  Bank  of  Eng- 
land. 
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Mttule^  for  the  plaintiflb,  entered  into  an 
historical  disquisition  upon  the  Bank  Acts, 
5  W.  &  M.  c.  20.  ss.  19,  20,  (passed  in 
1694,  by  which  the  Bank  of  England  was 
established,)  7  &  8  Will.  3.  c.  81,  8  &  9 
Will.  5.  c.  20,  d  &  4  Ann.  c.  9,  6  Ann. 
c.  ti,  \5  Geo.  2.  c.  13,  39  &  40  Geo.  3. 
and    7   Geo.   4.    c.   46,    and    contended 
that  the  clear  and  manifest  conclusion  to 
be  deduced  from  these  statutes  was,  that 
the  Bank  of  England  should  possess   a 
monopoly  as  a  bank  of  circulation  and  of 
issue.     All  these  statutes  speak  in  unequi- 
vocal terms  of  the  exclusive  privilege  of 
the  Bank  of  England.    That  privilege  was 
relaxed  and  modified,  and  was  surrendered 
by  the  Bank  of  England,  by  the  7  Geo.  4. 
c.  46(1);  but  to  a  certain  extent  only, 
things  being  lefl  in  the  same  state  within  a 
radius  of  sixty-five  miles  from  London. 
The  judgments  in  Broughton  v.  the  Man' 
Chester  fVater-works  (2),  are  clear  autho- 
rities upon  this  subject ;  and  in  that  case, 
Fowler  v.  Wigan  (3)  was  distinffuished,  as 
there  it  did  not  appear  on  the  lace  of  the 
instrument^   that  the  security  was    made 
by  more  than  six  persons ;  an  observation 
which  applies  more  forcibly  in  the  present 

(t)  Which,  after  redtiog  39  &  40  Geo.  3,  aod 
tb»  iolention  and  conaeot  of  the  company,  enacts, 
that  "  it  sbill  be  lawful  for  any  bodies  politic  or 
corporate,  erected  for  the  purposea  of  banking,  or 
ibr  anjr  number  of  persona  united  in  corenanta  or 
copartnership,  although  such  persona  so  united  or 
eariying  oo  boaineaa  together',  shall  consist  of  more 
than  nx  in  number,  to  carrjr  on  the  trade  or  busi- 
ness of  bankers  in  Eiigland,  in  like  manner  as  co- 
partnerships of  bankers,  consisting  of  not  more 
then  six  persons  in  number,  may  lawfullr  do,  and 
for  soch  bodies  politic  or  corporate,  or  such  persons 
so  united,  aa  jsforesaid,  to  make  or  issue  their  bills 
or  notes,  at  any  place  or  places  in  England,  exceed- 
ing the  distance  of  sixtj-five  miles  from  London, 
psjrable  on  demand  or  otherwise,  at  some  place  or 
places  specified  upon  such  bills  or  notes,  exceeding 
the  distance  of  sixty-five  miles  from  London,  and 
not  elsewhere,  and  to  borrow,  owe,  or  take  up  any 
sum  or  soma  of  money  on  their  bilb  or  notes,  so 
made  and  issued  as  storeaaid,  provided  they  hare 
not  a  boaee  of  buaineas  orestablishmejit  as  baokecs, 
in  London,  or  at  any  place  or  places  not  exceeding 
the  distance  of  sixty-five  miles  from  London,  and 
that  every  member  of  any  such  corporsUon  or  oo- 
psrtnership  shall  be  liable  to  or  responsible  for  the 
dne  pajrment  of  all  bills  and  notes  which  shall  be 
issued,  and  for  all  sums  of  money  which  shall  be 
borrowed,  owed,  or  taken  up  by  the  corporation  or 
CD-partnership,  of  which  such  person  shall  be  a 
■ember." 

(f  >  5  B.  &  Aid.  1. 

(S>  1  Stark.  N.P.  459. 


case.  It  may,  therefore,  be  afRrmed  that 
for  the  period  of  100  years  since  the 
6  Anne,  no  company  trading  as  a  bank  of 
issue  have  accepted  bills  payable  at  a  date 
of  less  than  six  months ;  and  it  can 
easily  be  made  to  appear  that  the  restric- 
tion as  to  time  imposed  by  that  act,  has 
been  continued  by  all  the  subsequent  sta- 
tutes. The  answer  of  the  defendants  is, 
that  the  mode  of  acceptance  they  have 
adopted,  is  rendered  lawful  by  S  &  4 
Will.  4.  c.  96.  ss.  ft  &  d(4),  which  sections, 
however,  must  be  read  in  conjunction  with 
the  15th  section  of  39  &  40  Geo.  3  (5). 
Upon  the  wording  of  these  sections,  it  will 
be  contended  in  the  first  place,  that  the 
statute  3  8c  4  Will.  4,  when  speaking  of 
bills  and  notes,  means  bills  and  notes  obli- 
gatory under  seal,  and  not  bills  of  exchange 
and  notes  in  the  sense  ordinarily  attached  to 
them.  It  will  be  also  objected,  that  admitting 
bills  of  exchange  and  notes  in  the  ordinary 
sense,  to  be  meant,  still  the  party  here  is 
not  within  the  statute,  as  he  is  prohibited 
from  borrowings  owing,  or  taking  up  any 
sum  or  sums  of  money  on  these  bills  or 
notes,  payable  on  demand,  or  at  any  less 

(4)  Section  1.  enacta,  "  That  during  the  conti- 
nuance of  the  ssid  privilege,  no  body  pdutic  or  cor- 
porate, and  no  society  or  company,  or  persons  united 
or  to  be  united  in  covenants  or  partnerships,  ex- 
ceeding six  persons,  shall  mske  or  issue  in  London, 
or  within  sixty-five  miles  thereof,  any  bill  of  ex- 
change or  promissory  note,  or  eng^agement  for  the 
payment  of  money  on  demand,  or  upon  which  any 
person  holding  the  same,  may  obtain  payment  on 
demand." 

Section  «.  onsets,  **  Thst  the  intention  of  the  act 
is,  that  the  Governor  and  Company  of  the  Bank  of 
England  should,  during  the  period  stated  in  the  set, 
^subject,  nevertheless,  to  such  redemption  as  is 
described  in  this  act,)  continue  to  hold  and  enjoy 
all  the  exclusive  privileges  of  banking,  given  by  tlie 
said  recited  act  of  39  &  40  Geo.  3,  as  regulated  by 
the  said  recited  act  of  7  Geo.  4,  or  any  prior  or 
aubaeqneot  act  or  acta  of  parliament,  but  no  other 
or  further  exclostve  privilege  of  banking." 

(5)  Which  enacted  and  declared,  '*That  it  wu 
the  true  intent  and  meaning  of  the  aame  act,  that 
no  other  bank  abould  be  erected,  establiahed,  or  al- 
lowed by  parliament,  and  that  it  ahould  not  be  law- 
ful for  any  body  politic  or  corporate  whatever, 
erected,  or  to  be  erected,  or  for  any  other  peraona 
united  or  to  be  united  in  coveoanta  or  partnerabipa, 
exceeding  the  number  of  six  persons,  in  that  part  of 
Great  Britain  called  England,  to  borrow,  owe,  or 
take  up  any  aum  or  anma  of  money  on  their  bills  or 
notes,  payable  on  demand,  or  at  any  less  time  than 
six  montns  from  the  borrowing  thereof,  during  the 
oontinusnoe  of  such  said  p^vilege  to  the  Governor 
and  Company." 
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time  than  six  months  from  the  borrowing 
thereof;  and  it  will  be  argued,  that  as  the 
defendant  merely  accepted  the  bill,  and  was 
not  the  drawer  or  indorser,  he  cannot  be 
said  to  owe,  borrow^  or  take  up  money 
within  the  statute ;  in  other  words,  that 
he  must,  for  the  purpose  of  being  brought 
within  the  act  of  parliament,  say  in  express 
terms,  "  lend  me  the  money,"  Now,  with 
regard  to  the  6rst  objection,  that  the  bills 
intended  by  the  statute  were  those  under 
seal,  it  must,  no  doubt,  be  admitted, 
that  the  word  Mil  is  very  old  in  the  law, 
and  one  of  varied  and  ambiguous  s^ifica- 
tion;  there  is,  for  example,  an  English 
bill,  a  bill  of  lading,  a  bill  of  divorce,  &c. : 
but  even  if  the  word  used  is  of  doubtful 
signification,  its  meaning  will  be  under- 
stood by  the  context,  ana  will  be  explain* 
ed  by  the  application  of  the  rule  noscitur  d 
sociis.  Now  the  legislature  in  the  various 
statutes  which  refer  to  and  comprehend 
bills  under  seal,  as  placed  in  contradistinc- 
tion to  bills  of  exchange,  express  their 
meaning  in  words,  and  leave  nothing  doubt^ 
ful  or  ambiguous  in  the  case.  They  have 
done  so  in  5  &  6  W.  &  M.  s.  26,  29,  6 
Ann.  c.  20,  8  &  9  Will.  3.  c.  20.  s.  30 ; 
and  in  the  same  statute,  ss.  21,  23;  and 
when  bills  under  seal  are  not  intended, 
bills  of  exchange  and  notes  are  spoken  of. 
So  also  the  2nd,  3rd,  and  19th  sections  of 
the  7  Geo.  4.  treat  the  words  bill,  and  bills 
of  exchange,  as  synonymous.  This  expo- 
sition is  evidently  intended  by  the  statutes. 
It  has  been  supported  by  all  decisions ;  it 
is  founded  upon  good  sense,  and  will,  on 
that  account,  be  recognized  and  sanctioned 
by  the  Court.  It  may,  perhaps,  be  also  said 
for  the  defendants,  that  the  bill  in  question 
is  not  their  bill,  as  it  is  required  to  be 
by  the  words  of  the  statute ;  but  such  pro- 
position is  not  tenable,  and  is  directly 
opposed  to  the  opinions  of  Abbott,  C.J. 
and  Bayley,  J.  in  Broughton  v.  the  Man- 
chester Waterworks  Company. 

The  objection  that  the  facts  here  do  not 
constitute  a  borrowing  or  taking  up  of 
money,  within  the  words  of  the  statute,  is 
met  by  Perrmg  v.  Dunston{6\  and  Slark 
V.  the  Highgate  Archway  Company  (7).  In 
the  latter  case,  the  defendants,  who  were 
sued  as  the  makers  of  a  promissory  note 

(6)  Ry.  &^o.  426. 

(7)  5T»ufft.79«. 


for  2,000/.,  at  two  mdiiths'  date,  ttodtfred 
evidence  to  shew  that  the  note  was  drawn 
and  issued  merely  for  the  accommodation 
of  the  payee,  and  not  for  the  purpose  of 
completing    their  works,  for  which  only 
the  company  were  authorized,  by  the  acts 
of  parliament,  to  raise  the  sum  mentioned; 
and  a  new  trial  was  granted,  on  the  ground 
of  the  rejection  of  such  evidence.    This 
decision  must  have  pFOoeeded  upon  the 
principle,  that  if  the  note  was  not  drawn 
for  the  purposes  specified  by  the  company's 
act,  it  was  within  the  statute  6  Ann.  c.  22, 
and  the  other  statutes  framed  fmr  the  pro- 
tection of  the  Bank  of  England.     And  the 
same  principle  was  acted  upon  in  Ex  parts 
JRandleson{S),     If  the  act  constitutmg  a 
borrowing  were  limited  and  restricted,  as 
is  contended  for,  the  statute  would  be  nu« 
^tory.     But  the  nSode  in  which  the  word 
IS  to  be  construed,  may  be  collected  from 
the  sense  in  which  the  correlative  term 
loan  or  lending  is  used  in  other  statutes. 
Now  in  12  Ann.  c.  16,  (avoiding  securities 
tainted  with  usury,)  the  word  loan  only  is 
used,  yet  if  more  than  51.  per  cent,  discount 
had  been  taken  upon  this  bill,  that  would 
have  been  usurious,  and  if  so,  there  would 
have  been  a  loan ;  and  if  a  loan,  a  borrow- 
ing.   It  follows,  therefore,  that  it  is  a  loan 
upon  the  one  side,  and  a  borrowing  upon 
the  other,  when  a  party  becomes  liable 
upon  a  bill  of  exchange.     The  transaction 
here  is,  in  fact  and  strictness,  a  borrowing 
upon   the  part  of  the   defendants.     The 
Westminster  Bank  transacts  business  in 
the  metropolis:  Mr.  Muskett,  the  drawer  of 
the  bill,  residing  at  St.  Albans,  has  an  ac- 
count with  them  for  more  than  251. :  they 
owe  him  more  than  25/.,  inasmuch  as  a 
greater    sum  was  deposited   with   them: 
this  money  the  bankers  had  a  right  to  use 
and  employ  as  they  pleased,  and  though 
called  a  deposit,  it  was,  in  fact,  a  loan,  and 
decided  to   be   so   in   Sims  v.  Bond  (9). 
When,  therefore,  the  party  draws  upon  the 
bankers  for  the  deposit  or  loan,  and  they 
accept  the  bill,  they  **  ofve,"  in  the  words  oi 
the  statute  upon  the  bill ;  they  are  debtors 
on  the  bill  for  that  portion  of  the  deposit 
for  which  they  accept,  and  which  thev  may 
retain  until  the  bill  becomes  due,  and  they 
need  not  return  it  in  spede. 

(8)  Mont.  &  M'Ar.  86. 

(9)  5  B.  &  Ad.  389. 
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The  Attorney  General  (Sir  J.  Camphelij) 
coQtra. — By  deciding  that  this  acceptance 
is  illegal,  the  Court  will  deterraine,  that  if 
my  partnership    concern,    whether   of   a 
banking  nature,  or  otherwise,  accept  a  bill 
in  discharge  of  a  debt  due  by  them  to  the 
drawer,  they,  by  such  acceptance,  will  vio- 
late the  privileges  of  the  Bank  of  England, 
— contravene  an  act  of  parliament, — render 
themselves  liable  to  a  prosecution  for  their 
conduct;  and  the  acceptance  will  be  void 
in  the^  hands  of  the  drawer  or  payee.    The 
defendants  here  may  be  considered  merely 
as  the  agents  of  Muskett,  or  the  collectors 
of  his  money,  and  it  cannot  be  disputed 
that  he  is  entitled  to  order  them  to  dispose 
of  that  money,  either  by  cheque  or  order ; 
and  it  is  contended,  that  it  is  immaterial 
whether  the  order  is  given  in  that  form,  or 
in  the  form  of  a  bill  of  exchange.     The 
transaction,  in  fact,  was  only  incidental  to 
the  carrying  on  of  the  business  of  a  bank 
of  deposit ;  and  the  law  allows  a  bank  of 
deposit,    as    well    within   sixty-five  miles 
of  London,  as  without  such  limit.     The 
Westminster  Bank  do  not  circulate  money 
or  negotiate  their  paper,  but  receive  money 
strictly  as  a  bank  of  deposit.     The  private 
hankers  of  London  accept  bills  for  their 
customers,  as  bankers  of  deposit,  and  the 
country  bankers  for  whom  the  Westminster 
Bank  are  the  agents,  will  be  put  to  great 
inconvenience  and  difficulties,  and  unable 
to  struggle  with  any  competition,  if  they 
are  not  allowed  to  take  the  monies  collected 
by  those  agents,  out  of  their  hands  in  the 
usual  manner.  This  right  of  the  customers 
is  clearly  not  prohibited  by  the  common 
law ;    and    it    cannot  be  affected  by   the 
Bank  Acts,  unless  the  language  is  clear  and 
Jnequfvocal.      Those   acts  must   be    con- 
strued strictly,  as  they  impose  a  burthen 
ind  inconvenience  on  the  subject,  restrain 
I  common  law  right,  are  in  restraint  of 
rade,  and   expose  the  defendants  to  pains 
nd  penalties  ;  and  if  an  indictment  could 
lot  be  sustained  against  the  defendants  for 
borrowing,  owing,  or  taking  up  a  sum  of 
loney,"  upon  the  facts  stated  in  the  special 
ase,  they  are  not  within  the  acts  of  parlia- 
ment.     The   onus  of  shewing  that  the  ac- 
eptance   ia  contrary  to  the  3  &  4  Will.  4. 
.  98,  is  on  the  Bank  of  England,  and  they 
an  rely  upon  the  3rd  section  only,  for  the 
nd   only   applies  to   such  companies   as 
^Lvr  Series,  VI.— C.P. 


'*  make  or  issue  bilb,**  and  not  to  the  ac- 
ceptance thereof.  Under  section  S,  it  is 
incumbent  upon  the  Bank  to  shew  that  the 
defendants  have  "  borrowed,  owed,  or  taken 
up"  a  sum  of  money  on  their  bilb  or  notes, 
and  the  true  signification  of  these  words  is 
to  be  collected  from  the  statute  of  6  Ann. 
c.  22,  s.  9,  and  the  intermediate  Bank  Acts, 
in  all  of  which  they  have  been  introduced 
(10).  Now,  upon  considering  the  sense 
of  the  words  in  the  first  and  subsequent 
statutes,  it  will  appear  that  they  were 
clearly  intended  to  apply,  not  to  bills  of 
exchange,  as  at  present  known  and  under- 
stood, but  to  bills  under  seal,  wbich  were 
then  in  use,  as  a  part  of  the  circulatins 
medium.  He  here  referred  to  5  Vf.  &M, 
c.  20,  8  &  9  W.  3,  6  Ann.,  7  Ann.,  $ 
Geo.  1.  c.  8, 15  Geo.  2,  4  Geo.  3,  21  Geo.  3, 
29  &  30  Geo.  8,  Anderson's  History  of 
Commerce^  vol.  2, 606 — 631,  vol.  3,  28,  29. 
He  also  referred  to  Jacobs*  Law  Dictionary^ 
'Bill,'  and  cited  Capp  v.  Lancaster  {I  V). 
In  further  illustration  ofhis  argument,  and 
for  the  purpose  of  shewing  more  clearly 
the  construction  put  upon  the  6  Ann.,  and 
that  which  should  consequently  be  pu| 
upon  the  3  8r  4  Will,  4,  he  offered  to 
produce  certain  documents  (bills  under 
seal)  from  the  Bodleian  Library. 

Maule  objected  to  the  reading  of  tbes^ 
documents,  as  bringing  before  the  Court  a 
matter  of  fact  not  stated  in  the  special  case, 
upon  which  there  might  be  some  dispute. . 

The  Attorney  6^^^a/ submitted,  that  th^ 
documents  might  be  received  in  evidence 
upon  the  same  principle  that  Camden's  Bri" 
tofinta,  as  was  laid  down  in  Stainer  v.  the 
Burgesses  ofDroitwich  ( 1 2),  was  admissible ; 
the  case  here  not  being  as  to  a  particular 
right  or  custom,  but  one  which  affected  the 
kingdom  in  general,  and  thus  being  within 
the  qualification  in  the  authority  referred 
to.  These  documents,  considered  as  con- 
temporaneous history,  would  afford  mate- 
rial assistance  in  the  exposition  of  old  8t«« 
tutes. 

(10)  The  Attorney  General  here  entered  into  an 
historical  detail,  as  to  the  origin  and  causea  of  the 
insertion  of  these  words  into  the  early  Bank  Acts, 
Tis.  1  jealousy  entertained  bj  the  Bank  of  England 
of  the  Million,  and  the  Mining  Banks,  and  its 
inabiUty  to  cope  with  tbem  in  the  market,  without 
protecUon. 

(11)  Cro.  Elis.  548. 
(\i)  X  Salk.  289. 
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[TiNDAX,  C.J. — The  question  is,  how 
ttre  we  to  certify  to  the  Master  of  the  Rolls, 
if  we  are  to  receive  as  evidence  that  which 
is  in  the  nature  of  contemporaneous  history  ? 
Miffht  not  the  c^posite  party  dispute  the 
authority  ?  might  not  they  refer  to  one  hun- 
dred authorities,  for  the  purpose  of  quali- 
fying or  denying  that  which  has  been  re- 
ceived as  evidence  t  The  difficulty  is,  if 
you  are  allowed  to  prove  incidentally  these 
insulated  facts,  why  may  not  they  go  to^ 
tnorrow  to  the  Bank,  and  rummage  for  old 
bills  of  exchange;  and  in  sudi  case,  what 
should  we  do  ?  We  are,  however,  ready 
to  receive  the  evidence  tendered,  if  it  is 
not  objected  to.] 

^au/tf  having  persevered  in  his  objection, 
the  evidence  was  not  received. 

The  Attorney  General  ^en  offered  as  evi- 
dence, certain  rules  and  regulations  of  the 
MiningCompany  from  the  BodleianLibrary, 
dated  1706,  and  a  deed  of  partnership  of  the 
Million  Bank,  from  the  Rolls  Chapel,  dated 
1 698.  Of  the  genuineness  of  the  documents 
there  could  be  no  doubt.  The  production 
would  assist  the  Court  much  in  the  con- 
struction to  be  put  upon  old  acts  of  parlia- 
ment. If  upon  certain  occasions  they  were 
obliged  to  give  weight  to  history,  why  not 
give  equal  weight  to  the  materials  of  which 
it  was  composed  ? 

[TiKDAL,  C.J. — We  reject  that  which  Is 
now  offered  to  our  consideration  as  evi- 
dence, upon  the  ungle  sround  of  inconve- 
nience. This,  it  should  be  recollected,  is 
not  general  history,  it  is  merely  a  single 
insulated  fact ;  and  it  would  be  most  incon- 
venient, if  we  were  to  receive  this  as  evi- 
dence, for  we  should  consequently  be  bound 
to  receive  from  the  other  side,  similar  evi- 
dence of  such  facts  as  they,  in  their  judg- 
ment, might  choose  to  submit.  Upon  this 
ground  fuone,  we  refuse  the  application. 
The  argument  should  be  conffned  to  the 
statement  of  facts  as  they  arise  on  the 
case.] 

The  difference  between  bills  of  ex- 
change and  bills  under  seal,  also  appears 
from  the  fact  that  the  forgery  of  the 
former  was  not  a  felony  until  the  reign  of 
George  II.,  but  by  11  Geo.  4.  c.  9,  the 
altering,  forging,  or  counterfeiting  bank 
bills  or  bank  notes,  was  declared  to  be  a 
felony.  But  admitting  that  ordinary  bills 
of  exchange  are  within  the  statute,  the 


transaction  in  this  case  is  not  within  the 
meaning  of  the  word  '*  borrowing."    The 
sUtute  21  &  2i  Geo.  3,  establi2iing  the 
Bank  of  Ireland,  is  in  the  same  terms  as 
6  Anne,  and  imposes  a  penalty  of  "  treble 
the  sum  borrowed  or  taken  up  upon  such 
bills  or  notes,"  one  moiety  lii^reof  to  be 
paid  to  the  informer,  and  die  other  to  the 
use  of  his  Majesty.     Now,  if  a  gm  torn 
action  were  brought  against  a  party  under 
the  Irish  Act,  the  borrowing,  the  founda- 
tion of  the  action,  should  be  proved ;  and 
how  could  this  be  done  ?    Not  by  the  pro- 
duction of  the  bill  or  note,  for  the  sum 
borrowed  may  be  totally  different  from 
that  for  which  such  bill  or  note  was  given. 
The  same  proof  would,  of  course,  be  re- 
quired on  an  indictment  on  the  statute  of 
Anne,  and  the  same  difficulty  would  occur. 
If  the  construction  of  the  word  "  borrow- 
ing"  depends  upon  the  meaniag  of  the 
word  loan,  in  the  usual  sense  of  that  ex- 
pression, it  cannot  apply  to  a  sum  of  money 
in  the  hands  of  a  Danker^   that  can  bt 
drawn  out  by  a  cheque  at  a  moment's  notice, 
lliirdly,  widiin  the  statute  there  is  no 
borrowing  by  the  defendants  on  **  their 
bill."    Amongst  merdiants  and  lasers, 
the  bill  is  that  of  the  drawer,  by  whom  it 
is  issued,  and  not  of  the  acceptor.    The 
bill  exists  before  it  comes  into  the  bands 
of  the  acceptor,  and  in  cases  of  a  parol 
acceptance  of  an  inland  bill  before  I  &  2 
Geo.  4.  c.  78.  s.  f ,  and  of  foreign  bills  at 
the  present  time,   where  the  party  may 
never  see  the  bill,  or  of  an  acceptance  for 
honour,  it  is  impossible  to  say  that  it  is 
the  bill  of  the  acceptor,  or  is  issued  by 
him ;  and  the  schedule  to  the  7  Geo.  4. 
c.  47.  would  have  been  uimeceBSj^  if  he 
had  been  deemed  the  issuer  of  the  biU. 
Another  difficulty  also  is  as  to  the  date 
from  which  the  acceptance  ia  to  mxk.   Sup- 
pose a  bill  drawn  at  six  months,  but  ao- 
cepted   three  days    after,    or   at   twelve 
months,  and  presented  to  the  drawee,  and 
accepted  by  him  within   aix  months,  or 
three  days  only  before  it  became  payable, 
would  this  be  a  violation  of  the  statute! 
and  would  the  proof  of  the  acceptance 
having  been  made  at  such  a  ^me,  and  diat 
the  holder  knew  it,  defeat  his  security ! 
The  usage  of  the  East  India  Company, 
with  respect  to  a  similar  statute,  9  &  10 
WilL  3.  c.  44.  s,  75,  as  appears  frcnn  Af«r- 
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myv;  <ik  E0M  India  Company (IS\  also 
•upport^  the  defendants*  construction  of 
the  statiHe*   The  cases  on  this  subject  are 
contradictory,  and  the  more  recent  deoi- 
sioas  are  in  ikvour  of  the  defendants.     In 
Brwgkt0n  v»  the  Mimchetter  Wa^€rwork$ 
Campanft  the  view  taken  of  the  Bank  Acta 
vas  not  profound  or  elaborate;  and,  in 
the  course  of  the  juctgment,  words  are  re^ 
lerred  to  which  are  not  to  be  found  in 
thofe  acts;  and  in  Harvey  v.  Kay {14\ 
where  it  was  obserred  that  the  case  shew* 
ed,  that  the  Bank  Acts  applied  to  aU  com- 
panies for  whatever  purposes  established. 
Barley,  J.  aaid«  **  In  hfagw  v.  Hamimcmi 
{\5\  all  the  Judges  were  of  opinion,  that 
those  acts  did  not  piev^it  more  than  six 
persons  from  paying  their  debts  by  their 
acceptance,   but   merely  more   than  six 
persons  carrying  on  a  banking  conoem." 
Stark  V.  the  HighgaU  Arckmay  Company 
is  not  a  positive  decision,  and  the  marginal 
note  is  prefaced  by  a  qacere  and  a  semfde ; 
and  bodi  cases  are  overruled  by  Pmrmg 
V.  JhtnsUm.     In  Ex  parte  RatuUeson  the 
instruHienta  were  promissory  notes,  and 
the  party  did  "  owe,"  within  the  worda 
of  tlie  statute. 

Maule,  in  reply,  urged,  that  if  the 
prmcii^iea  contended  for  by  the  Attorney 
General  were  admitted,  the  most  injurious 
eonsequenoes  would  result,  not^  alone  to 
the  credit  of  the  Bank  of  England,  but  to 
that  of  the  nation,  for  the  support  of  which 
the  privileges  of  the  Bank  were  given. 
If  tlua  acceptance  was  lawful,  the  West* 
minater  Bank  might  accept  any  number 
<^biU8  at  what  date  they  pleased,  or  might 
issue  promiasory  notes,  and  the  same 
course /sould  he  taken  by  other  companies. 
This  is  clearly  contrary  to  the  prolubition 
in  the  Bank  Acts,  which  in  substance  is, 
that  the  credit  of  more  than  six  persons 
shall  not  be  pledged  upon  any  instrumenti 
either  legally  or  practically  negotiable  at 
a  leas  date  than  six  months.     The  defen- 

(15)  5  B.  &  AM.  «04. 

( 14)  9  B,  &  C.  566i  i. c.  7  L»w  J.  Rep.  K.B, 
16T. 

(tS)  lliis  was  ft  special  rerdict  in  C.B.»  ftrgned 
Warn  tb«  tw^fra  Jndgea.  It  is  not  reported.  The 
Actorsey  General  al^  referred  to  the  ahort-hand 
writer*a  notc«  in  Diokenaon  v.  Valpy,  for.  the  por* 
pose  of  shewing  that  the  Court  here  beld  the  aame 
doctrine.  The  fact  is  not  mentioned  in  th<>  re|»ort 
as  «)  B.  &  C.  IS8 }  S.O.  8  Uw  J.  Rep.  ILB.  61. 


dants  cannot  be  called  the  agenta  of  the 
drawer  in  the  sense  relied  on ;  nor  is  tlie 
distinoticm  between  a  bank  of  issue  and  of 
deposit  recognized,  or  anywhere  noticed 
by  the  legislature ;  but  by  the  statutes  a 
monopoly  is  given  to  the  Bank  of  England, 
even  as  a  bank  of  deposit,  with  respect  to 
negotiable  securities  at  a  date  less  than, 
six  months.  As  to  the  cases,  Broughtom 
V.  ike  Manchester  Waterworks  Company  is 
not  overruled  by  Perrmgv,  Dunston^  which 
was  a  Nisi  Prius  case,  in  whidi  a  verdict 
was  taken  by  consent.  The  inaccuracy  of 
expression  in  Lord  Tenterden*s  judgment 
must  be  assumed  to  be  that  of  the  re* 
porters,  and  not  of  the  Bench.  It  is  im- 
possible to  maintain  that  the  bills  referred 
to  in  the  statute  are  confined  to  those 
under  seal ;  for  wh«i  the  various  statutes 
refer  to  bills  under  seal,  they  state  such 
intention;  and  Tke  King  v.  Bigg  (16) 
shews  that  there  were  bank  bills  not  under 
seal.  In  further  support  of  the  proposi- 
tion, reference  may  be  made  to  Jacobs  Com. 
Dig.  *  Merchant,'  F,  1,2,  and  Malyne. 
Even  Anderson,  who  was  referred  to  upon 
the  discussion,  admits  that  sealed  bills 
had  gone  out  of  general  use,  and  were 
fallen  into  desuetude.  No  conclusion  can 
be  deduced  in  &vour  of  the  defendant 
from  the  usage  as  to  India  bonds ;  they 
were  securities  for  money  of  a  fluctuating 
value,  and  were  paid  as  such  until  the 
arrival  of  the  goods.  The  statute  22  & 
23  Geo.  d.  c.  16.  (the  Irish  Bank  Act)  is 
an  authority  that  the  words  of  the  statute 
of  Anne  must  be  extended  to  bills  of  ex* 
change  not  under  seal,  for  otherwise,  as 
bills  under  seal  were  clearly  not  contem* 
plated  by  the  later  statute,  the  same  words 
in  these  two  statutes  must  have  a  different 
construction.  The  question,  as  to  a  bill 
of  exchange  drawn  at  more  than  six 
months,  but  accepted  within  that  period, 
is  answered  by  the  intention  of  the  legis- 
lature, which  was  to  prevent  these  billa 
jGrom  being  in  the  place  of  a  circulating 
medium — fVom  being  considered  and  used 
as  paper  money.  It  was  never  intended 
to  prohibit  the  issuing  of  bills  which  had 
a  long  time  to  run.  To  the  argument, 
that  this  is  not  the  bill  of  the  defendants,  it 
is  answered,  that  it  is  the  bill  of  the  party 

(16)  5  P.  Wma.  419. 
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who  is  liable  upon  it ;  and  the  objection, 
that  the  date  of  the  acceptance  does  not 
appear,  is  met  by  the  observations  of  Hol- 
royd,  J.  in  Broughton  v.  the  Manchester 
Waterworks  Company,  The  learned  Judge 
says,  '*  Here  the  defendants  are  made  a 
corporation  by  a  public  act  of  parliament, 
and  every  person  is  bound  to  take  notice 
of  that  act;  and  when,  therefore,  a  holder 
of  a  bill,  though  a  bond  fide  indorsee,  takes 
the  defendants'  acceptance,  he  must  know 
that  they  are  a  body  corporate ;  and  he 
therefore  receives  it,  knowing  it  to  be  the 
acceptance  of  a  corporation  prohibited 
from  owing  money  on  such  a  bill ;  he  is 
not,  therefore,  an  innocent  indorsee,  be- 
cause he  takes  a  bill  which  he  knows  to 
be  prohibited  by  statute,  and  that  distin- 
guishes the  case  from  that  of  Wigan  v. 
Fowler:* 

The  Attorney  General,  at  the  conclusion 
of  the  argument,  prayed  the  Court,  that  in 
consequence  of  the  importance  of  the  sub- 
ject, and  the  magnitude  t>f  the  interests  at 
stake,  the  Court  would  deviate  from  the 
usual  practice,  and  send  to,  the  Master  of 
the  Rolls,  not  alone  their  certificate,  but 
the  reasons  on  which  it  was  founded. 
Their  Lordships  agreed  with  the  Attorney 
General,  as  to  the  importance  of  the  ques- 
tion to  be  decided,  and  said  they  would, 
in  all  probability,  consent  to  that  which 
he  asked. 

Cur.  adv.  vuU, 

TiNDAL,  C.J. — The  case  which  has  been 
sent  to  us  by  the  Master  of  the  Rolls, 
involves  in  its  determination  results  of 
such  general  importance,  that  we  have 
thought  it  right,  not  merely  to  certify  our 
opinion  to  his  Honour  in  the  ordinary 
way,  but  to  state  publicly  the  grounds  and 
reasons  on  which  such  opinion  has  been 
formed. 

The  question  is,  whether  a  copartner- 
ship, consisting  of  more  than  six  persons, 
and  carrying  on  the  trade  or  business  of 
bankers  within  the  distance  of  sixty-five 
miles  from  London,  can,  by  law,  in  the 
course  of  such  trade  or  business  as  bank- 
ers, accept  a  bill  of  exchange,  payable  at 
less  than  six  months  from  the  time  of  the 
giving  of  such  acceptance  ?  And  we  are 
of  opinion,  regard  being  had  to  the  various 
statutes  whicn  relate    to    the   Bank    of 


England,  that  such  an  acceptance  is  not 
a  lawful  acceptance.  In  thus  stating  the 
question,  we  purposely  insert,  as  one  of 
its  terms,  that  the  acceptance  is  given  in 
the  course  of  the  defendants'  trade  or  bu- 
siness of  bankers :  first,  because  such  ap- 
pears to  us  to  be  the  necessary  character 
of  the  transaction  described  in  the  case ; 
and,  secondly,  because  we  are  unwilling 
to  embarrass  the  general  question  with 
the  consideration  of  one  of  much  less  im- 
portance, viz.  whether  an  acceptance  given 
by  more  than  six  persons  in  partnership, 
but  not  as  bankers,  or  by  more  than  six 
persons  in  partnership  as  bankers,  but 
given  in  payment  of  their  private  debt,  as 
for  goods  sold,  or  salaries  of  clerks,  or 
rent,  or  the  like,  would  or  would  not  fidl 
within  the  restriction  :  to  which  we  shall 
afterwards  more  particularly  advert,  and 
which  we  consider,  under  the  several  sta- 
tutes, to  be  still  in  force. 

The  question  above  stated  depends  for 
its  answer  upon  the  construction  to  be  put 
upon  the  statute  3  &  4  Will.  4.  c.  98,  the 
statute  which  is  at  present  in  force  and 
operation ;  and  the  particular  clause  of  the 
statute  which  bears  upon  it  is  section  S, 
by  which  it  is  enacted,  "  that  any  body  po-* 
litic  or  corporate,  or  society,  or  company, 
or  partnership,  although  consisting  of  more 
than  six  persons,  may  carry  on  the  trade 
or  business  of  banking  in  London,  or  within 
sixty-five  miles  thereof:  provided  that  such 
body  politic  or  corporate,  or  society,  or 
company,  or  partnership,  do  not  borrow^ 
owe,  or  take  up  in  England  any  sum  or 
sums  of  money  on  their  bills  or  notes, 
payable  on  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  there- 
of."    These  prohibiting  words  are  found 
originally  in  the  9th  section  of  the  statute 
6  Ann.  c.  22,  by  which  statute,  any  difect 
restriction  was  for  the  first  time  imposed 
upon  the  rights  of  the  public  in  favour  of 
the  Bank  of  England.     And  in  order  to 
determine  the  proper  construction  which  is 
to  be  put  on  the  words  employed  by  the 
legislature  in  the  statute  of  his  present 
Majesty,  it  will  be  advisable  to  ascertain, 
in  the  first  place,  the  intention  of  the  legis- 
lature, when  the  same  restriction  was  ori- 
ginally imposed:  and  afterwards  td  con- 
sider, whether  any  of  the  aubsequent  sta- 
tutes passed  from  time  to  time  for  the 
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renewal  or  confirmation  of  the  privileges  of 
the  Bank  of  England,  either  throw  any 
light  upon  the  original  intention  of  the 
legislature,  as  to  the  extent  of  the  restric- 
tion, or  have  by  their  own  operation  en- 
larged such  extent. 

The  Bank  of  England  was  first  esta- 
bHshed  by  the  5  8c  B  Will.  &  Mary,  c.  20, 
which,  by  section  19,  gave  power  to  their 
Majesties,  by  letters  patent,  to  incorporate 
the  subscribers  and  contributors  to  the 
sum  of  money  therein  mentioned,  by  the 
name  of  the  Governor  and  Company  of  the 
Bank  of  England.  By  two  subsequent  sec- 
tions, the  26th  and  27th,  the  corporation 
is  prohibited  from  buying  or  selling  any 
goods,  wares,  or  merchandises,  but  not 
from  dealing  in  bills  of  excliange,  or  in 
buying  or  selling  bullion,  gold,  or  silver,  or 
goods  deposited  with  them.  This  statute, 
however,  does  not  confer  any  exclusive 
prfviiege  whatever  on  the  Bank  beyond 
that  given  by  the  28th  section,  namely, 
that  of  making  their  bills  obligatory  and 
of  credit,  under  seal  of  the  corporation, 
transferable,  toties  quotieSt  by  indorse- 
ment, under  the  hand  of  the  holder ;  and 
allowing  the  assignee  to  sue  upon  the  same 
'n  his  own  name  :  but  the  statute  itself 
s  altogether  silent  as  to  the  intention  of 
he  legislature,  whether  the  bank  thereby 
'mpowered  to  be  created  should  be  a 
>ank  of  circulation  and  issue,  or  merely  a 
>ank  of  deposit.  Under  the  powers  of 
his  statute,  the  Governor  and  Company  of 
he  Bank  of  England  were  shortly  after- 
rards  made  a  body  corporate  by  royal 
barter;  and  by  the  statute  8  &:  9  Will.  3. 
.  20,  which  is  the  next  in  succession  re- 
iting  to  the  Bank,  the  stock  of  the  com- 
any  is  allowed  to  be  augmented  and  in- 
reased  ;  and  the  first  direct  privilege  is 
inferred  upon  the  company,  by  enacting, 
I  section  28,  that  during  the  continuance 
f  the  corporation,  **  no  other  bank,  or  any 
:her  corporation,  society,  fellowship,  com- 
iny,  or  constitution,  in  the  nature  of  a 
mk,  shall  be  erected  or  established,  per- 
itted,  sufTered,  countenanced,  or  allowed 
J  act  of  parliament  within  this  kingdom;" 
hich  words  are  explained  by  the  late  sta- 
te, 15  Geo,  2.  c.  13.  s.  5,  to  intend, 
Jiat  no  other  bank  shall  be  erected,  esta- 
ished,  or  allowed  by  parliament,"  From 
h  time  no  extension  whatever  of  the  pri- 


vileges of  the  Bank  took  place  until  the 
passing  of  the  statute  6  Ann.  c.  22,  above 
referred  to ;  when,  in  an  act  of  parliament, 
the  title  of  which  embraces  a  variety  of 
subjects  of  legislation  having  no  relation 
to  each  other,  and  states,  amongst  the  rest, 
that  of  *'  An  act  for  securing  the  credit  of 
the  Bank  of  England,"  the  prohibition 
above  referred  to,  upon  the  proper  con- 
struction of  which  the  present  inquiry 
mainly  turns,  is  first  created  by  the  legis- 
lature. In  the  interval,  however,  between 
the  incorporation  of  the  Bank  of  England 
and  the  statute  of  Anne,  that  is,  between 
the  years  1694  and  1707,  it  is  certain,  that 
the  Bank  had  begun,  and  continued,  to  act 
as  a  bank  of  circulation  and  issue,  and 
probably  to  a  very  considerable  extent. 
,This  appears  evident,  as  well  from  the 
language  of  the  recital  in  the  S6th  section 
of  the  statute  8  &  9  Will.  S.  c.  20.  above 
referred  to,  as  from  the  enacting  words  of 
that  section.  The  d6th  section  recites, 
"that  divers  frauds  and  cheats  had  been 
put  upon  the  Governor  and  Company  of 
the  Bank  of  England,  by  the  altering, 
forgpng,  and  counterfeiting  of  the  bank 
bills  and  bank  notes  of  the  said  governor 
and  company,  and  by  the  rasing  and  alter- 
ing indorsements  thereupon,  to  the  great 
decay  of  credit;*'  after  which  the  clause 
then  proceeds,  "  that  for  redressing  the 
same  for  the  future,  it  is  enacted,  that 
the  forging  and  counterfeiting  the  common 
seal  of  the  corporation  of  the  governor  and 
company,  or  of  any  sealed  bank  bill  made 
or  given  out  in  the  name  of  the  said  go- 
vernor* and  company  for  the  payment  of 
any  sum  of  money,  or  of  any  bank  note  of 
any  sort  whatsoever,'  signed  for  the  said 
Governor  and  Company  of  the  Bank  of 
England,  or  the  altering  or  rasing  any  in- 
dorsement on  any  bank  bill  or  note  of  any 
sort,  shall  be,  and  is  hereby  adjudged  to 
be,  felony  without  benefit  of  clergy."  This 
clause  affords  an  inference  which  seems 
undeniable,  namely,  that  in  1697,  when  that 
statute  was  passed,  the  Bank  of  England 
was  in  the  habit  of  issuing  bank  bills  sealed, 
and  bank  notes  signed,  so  largely,  that  the 
protection  of  such  bills  and  notes  from 
forgery  was  essential  to  the  preservation 
and  security  of  the  public  credit. 

In  this  state  of  things  thestattiteof  Anne 
was  passed.  The  clause  in  question  begins 
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by  reritmg  th^  enactments  of  tfie  before* 
mentioned  statute,  8  St  9  Will. .%  c.  SO,  by 
which  it  was  provided,  that  during  the  con* 
tinuance  of  the  corporation  of  the  Governdr 
and  Company  of  the  Bank  of  Bngland,  no 
other  bank,  or  any  other  corporation,  so* 
ciety,  fellowship,  company,  or  constitution, 
in  the  nature  of  a  bank,  shall  be  erected  or 
established,  permitted,  suffered,  counte- 
nanced, or  allowed  by  act  of  parliament, 
within  the  kingdom.  Nevertheless,  that 
since  the  passing  of  the  said  act,  some  cor- 
porations, by  colour  of  the  charters  to  them 
granted,  and  other  great  numbers  of  per- 
sons, by  pretence  of  deeds*  or  covenanfs 
united  together,  have  presumed  to  borrow 
great  sums  of  money,  and  therewith,  ctmr 
trary  to  the  intent  of  the  said  act,  da  deal  as 
a  hanky  to  the  apparent  danger  of  the  esia^ 
blished  credit  of  the  kingdom ;  and  afler  this 
recital,  Ae  statute  proceeds  to  provide  tbe 
remedy  in  the  terms  following ;  -  vis.  "  that 
it  shall  not  be  lawful  for  any  body  politic 
or  corporate  whatsoever,  erected,  or  to  be 
erected,  other  than  the  said  Governor  and 
Company  of  the  Bank  of  England,  or  for 
other  persons  whatsoever,  united  or  to  be 
united  in  covenants  or  partnership,  exceed* 
ing  the  number  of  six  persons,  in  that  part  of 
Great  Britain  called  Bngland,  to  borrow, 
owe,  or  take  up  any  sum  or  sums  of  money 
on  Uieir  bills  or  notes,  payable  at  demand, 
or  at  any  less  time  than  six  months  from 
the  borrowing  thereof." 

The  great  grievance,  therefore,  to  which 
the  statute  of  Anne  intended  toapply  a  re^ 
medy,  was  that  of  other  corporations  and 
large  numbers  of  persons,  united  iti  part* 
nership,  contrary  to  the  intent  of  the  sta* 
tute  of  William  8,  **  presuming  to  deal  as  a 
bank  ;'*  that  is,  as  a  bank  of  circuladon  and 
issue ;  for,  merely  dealing  as  a  bank  of 
deposit,  could  scarcely  '*  affect  the  credit 
of  the  Bank  of  England,**  the  securing  of 
which  credit  is  the  object  mentioned  in  the 
title  of  the  act :  still  less  coukl  it  operate 
**  to  tfae  danger  of  the  established  criedit  of 
the  kingdom,"  which  is  the  efl^t  of  such 
dealing,  as  described  in  the  recital  to  the 
same  section. 

Svch  then  being  the  grievance  felt  and 
described  in  the  statute,  the  remedy  which 
the  legislature  would,  a  priori^  be  expected 
to  apply,  is  some  remedy  oo-extensii^e  with 
the  mischief  itself;  some  enactment  whkhi 


if  it  did  not  in  terms  prevent  persons  united 
in  a  copartnerahip  of  more  tbaiia  given 
number  from  **  dealing  aa  a  bank  of  ckrou* 
lation*'  altogether,  would  at  least  impose  such 
restraints  and  regulations  upon  the  mode  of 
dealing  as  a  bank,  as  would  prevent  them 
from  coming  into  competition  with  the 
dealing  of  the  Bank  of  En^nd,  by  layinff  S 
sufficient  check  upon  the  issue  of  negotiable 
bills  or  notea^  having  the  secoriiy  of  a  Uirg^ 
body  of  copartners,  and  naade  payable  on 
demand,  or  at  a  very  short  time  after  the 
issue.  Whatever  was  the  extent  of  tha 
restriction,  thus  originaUY  impoaed'  by 
the  statute  of  Anne,  it  ia  found  to  be  re^ 
peated  in  all  the  aubaequent  statutes,  ]iaaaed 
from  time  to  time  for  the  renewal  or  oon^ 
firmation  of  the  privileges  of  the  Bank  of 
England ;  if  not  in  words  preciaelj  the 
same  to  the  very  letter,  yet  in  words  bear* 
ing  precisely  the  same  meaning;  and  it  is, 
for  the  last  timOi  inserted  iii  the  atatirto 
before  alluded  to,  the  8  &  ^ Will.  4.  e.  98,  as 
the  proviao  <Mr  eondilioni  upon  tlie  ob«ef* 
vanee  of  which,  "arty  aoeiety  or  parlaer^ 
ship,  although  consisting  of  morO  tbao  tm 
persons,  might  carry  on  the  trade  or  Irasi* 
nesa  of  banking  in  London,  or  within  aixty^ 
Ave  milea  theroof:*'  and  the  question 
immediately  before  ua  ia,  whether  this  re^ 
atrietion  is  framed  in  su<^  termaaa  to  com* 
prise,  within  its  limita  and  extent,  the 
traAaaction  stated  in  the  case. 

Upon  the  part  of  the  defendants,  it  ia 
contended,  that  the  foeta  stated  in  the  cam 
do  not  bring  the-  tranaaction  within  the 
restriction  of  the  statutes.  And,  as  the 
three  principal  objections  which  have  been 
urged  are  grounded  upon  the  language  used 
in  the  statute  of  Anne,  we  will  eonmdmt 
them  in  their  order. 

In  the  first  place,  it  is  objected,  that  the 
statute  of  Anne^  using  the  term  *'  bills" 
simply,  and  without  any  addition,  most  be 
construed  to  intend  '*  bills  sealed  or  oblti* 
gatory,"  or^  as  they  are  commonly^/teniied* 
single  bilk ;  and  that,  by  re^nnenee  to  the 
two  former  acta,  passed  in  the  procediag 
reign,  for  the  establidiment  of  the  Baok  of 
England,  bills  of  exchange  cannot  be  held 
to  be  included  within  the  word  bi]ls,.iwitb# 
out  any  addition.  In  the  second  place,  it 
is  objected,  that  no  case  can  foil  iritkin  tke 
meaning  of  the  reatriction,  unless  where 
the  tranaaction  ia  auch  as  to  import  **m 
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borrowing*'  on  the  part  of  the  copartner** 
ship ;  which,  as  it  is  argued,  cannot  be  said 
to  exist  on  the  present  occasion*  And, 
thirdly,  it  is  objeoted,  that  even  if  the  de- 
fendants e^  be  held  to  have  *'  borrowed" 
by  accepting  the  bill,  yet  that  ihty  have 
not  borrowed  '.'  on  tktir  biU,"  which  is  re*- 
quired  by  the  statute. 

With,  respect  to  each  of  these  objections, 
fft  may  be  advisable,  in  order  to  discover 
the  views  of  the  legislature,  to  consider, 
first,  the  statute  of  Anne,  taken  by  itself, 
and  next,  some  of  the  subsequent  acts 
passed  in  part  nuUerid^  in  order  to  discover 
whether  ibey  throw  any  light  upon  the  Un* 
guage  originally  employed  in  tbe  first  8ta<- 
tttte,  or  make  any  legislative  alteration 
therein  by  subsequent  enactment. 

And,  with  respect  to  the  first  objection, 
we  think  there  must  be  cotisiderable  doubt 
as  to  the  soundness  of  the  construction 
contended  for  by  the  defendants,  where  it 
u  observed,  that  the  statute  of  Anne  is  not 
spealungi  in  the  clause  under  consideration, 
of  bilb  or  notes  of  the  Governor  and  Com- 
pany^  of  the  Bank  of  England,  but  of  bills 
or  notes  of  any  other  bodies  politic  or  cor^- 
pormce,  and  of  persons  united  in  co-part- 
nersbip  to  a  greater  number  than  six.     It 
is  therefore  no  necessary  inference,  that  by 
^*  biUfl"  the  statute  meant  such  bills  only 
as  the  Bank  of  England  were  in  the  habit 
of  issuing ;  but  all  other  bills  might  equally 
be   indnded.     But  again,   the  restriction 
relates  to  bills  of  persons  in  co-partnership; 
tet,  as  such  persons  can  have  no  common 
aeal,  it  would  seem,  to  say  the  least  of  it, 
very  improbable,  that  the  statute   could 
bave  intended  bills  sealed  with  the  several 
seals  of  a  eo«-partnership,  consisting  of  per*- 
sons  exceeding  the  number  of  six  to  an 
indefinite  extent ;  sealed  bills,  by  an  inde- 
finite number  of  private  partners,  never 
baving  been  heard  of  in  the  course  of  trade 
—-certainly  never  as  a  medium  of  circula- 
tion ;  the  very  necessity  of  proof  of  so 
many  separate  sealings  (the  law  of  England 
net  allowing  any  one  partner  to  seal  for 
otbeis  under  an  implied  authority)  renden- 
ing  die  recovery  on  such  instruments  almost 
impmctieable.     Again,   neither  the  bills 
seided   by  other  bodies  corporate,  or  by 
co-partners,  were  negotiable  instruments, 
not   being    transferable    by  indorsement 
«nder  the  l>and  of  the  holder,  the  power 


given  for* transferring  such  sealed  bills  by 
indorsement  being  limited  by  the  statute  to 
the  ciise  of  sealed  bills  of  the  Bank  of 
England.  To  construe  the  restriction, 
therefore,  as  limited  to  sealed  bills  of  co- 
partners, would  be  to  legislate  against  a 
danger  which  could  not  by  possibility  exist. 
Agaiui  the  manifest  object  of  the  restrict 
tion  was,  to  prevent  the  circulation  of  nego* 
tiable  paper,  of  whatever  description  it 
might  be,  which  might  come  into  compe- 
tition with  the  circulating  paper  of  the 
Bank  of  England.  To  prohibit,  therefore^ 
the  issue  of  such  bills  only  as  corresponded 
in  precise  form  with  those^  adopted  by  the 
Bank,  and  to  permit  the  issue  of  bills  of 
imy  other  forn^  would  have  fallen  short 
altogether  of  the  object  professed  by  the 
restrictMU;  it  would  have  conferred  no 
advantage  whatever  on  the  Bank,  nor  an^ 
security  to  public  credit.  We  therefbre 
think,  looking  at  the  statute  of  Anne  alone, 
the  sounder  construction  is,  that  in  using 
the  general  expression,  "  bills  or  notes,*'  it 
was  die  object  of  the  legislature  to  com- 
prise within  the  restriction  all  negotiable 
mstruments  which  could  fall,  in  common 
understanding  at  that  time,  within  either 
of  those  denominations*  And  a^in,  when 
it  is  further  considered,  that  within  three 
years  before  the  passing  of  the  statute  of 
Anne,  promissory  notes  and  inland  bHls  of 
exdiange  had  been  put  by  the  legislature 
upon  the  same  footing,  we  think  the  en* 
pression  of  bills  and  adtes  may,  with  more 
proprietv  of  construction,  be  held  to  com- 
prise bills  of  exchaiige,  than  be  confined 
to  bills  under  seal. 

But,  in  order  to  arrive  at  the  meaning 
of  the  prohibition  in  the  present  statute, 
(a  &  4  Will.  4^)  which  is  borrowed  from 
the  statute  0  Anne,  the  acts  passed  by  the 
legislature,  m  pari  nuUerid^  between  the 
two,  may  be  referred  to  with  great  advan- 
tage. The  question  is,  whether  the  ex- 
pression, *'  bills  or  notes,"  found  in  both 
those  acts,  is  confined  to  bills  sealed,  and  pro- 
4nissory  notes.  The  affirmative  of  that  pro- 
position is  contended  for  by  the  defendants, 
on  the  ground  of  the  language  employed 
by  the  legislature  in  the  two  earliest  Bank 
Acts  ;  do  the  subsequent  acts  bear  out,  or 
impugn^  that  construction  ?  The  statute 
wluch  appears  to  ut  to  throw  the  greatest 
light  on.  the  question^  ^i  the  15  Geo*  2.. 
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c.  13.  The  5th  section  of  that  Act,  which 
recites,  that  it  is  passed  "  to  prevent  doubts 
that  may  arise  concerning  the  privilege  or 
power  given  by  former  acts  to  the  Governor 
and  Company,  of  exclusive  banking,  and 
also  in  regard  to  the  erecting  any  other 
bank  or  banks  by  parliament,  or  restrain- 
ing other  persons  from  banking,  during  the 
continuance  of  the  said  privilege,"  and  it 
then  proceeds  to  declare,  that  it  is  the  true 
intent  and  meaning  of  this  act,  **  that  no 
other  bank  shall  be  erected,  established, 
or  allowed  by  parliament;  and  that  it 
shall  not  be  lawful  for  any  body  politic/' 
&c.,  to  borrow,  owe,  or  take  up  any  sum 
or  sums  of  money  on  "  their  bills  or  notes," 
payable,  &c.  as  stated  in  the  statute  of 
Anne.  Now,  in  the  12th  section  of  the 
very  same  statute,  the  word  "  bill "  re- 
quires manifestly  the  construction,  of  a  bill 
not  under  the  seal  of  the  company,  but  an 
ordinary  bill  of  exchange.  It  is  an  enact- 
ment, that "  if  any  officer  or  servant  of  the 
company,  intrusted  with  any  note,  bill, 
dividend  warrant,  bond,  deed,  or  any 
security,  money,  or  other  effects  belonging 
to  the  said  company,  shall  embezzle  any 
such  note,  bill,  dividend  warrant,  bond, 
deed,"  &c.,  such  person  shall  be  guilty  of 
felony.  It  appears  to  us,  that  the  words, 
"  note"  and  ''bill,"  when  occurring  without 
any  addition  in  the  12th  section,  must  be 
held  to  mean,  not  bills  sealed  only,  but  bills 
of  exchange ;  and  if  so,  the  same  expres- 
sion, "  bills  or  notifes,"  occurring  in  the  5th 
section,  which  is  expressly  stated  to  have 
been  passed  to  prevent  any  doubts  as  to 
the  privileges  given  by  former  acts,  must 
receive  the  same  conatruction. 

The  statute  next  in  order  of  time,  to 
which  reference  may  be  made,  for  the  pur- 
pose before  adverted  to,  is  that  of  7  Geo.  4. 
c  46.  By  that  statute,  it  is  recited  that  the 
Bank  of  England  had  consented  to  relin- 
quish so  much  of  their  exclusive  privilege 
of  banking,  as  prohibits  more  than  six 
persons  in  England  acting  in  copartner- 
ship from  borrowing,  owing,  &o.  at  a 
greater  distance  than  sixty- five  miles  from 
London,  upon  certain  conditions  therein 
specified.  One  of  those  conditions  is 
stated,  in  section  d,  to  be  this,  that  such 
co-partnerships  do  not  borrow,  owe,  or 
take  up  in  London,  or  within  sixty-five 
miles  thereof,  any  sum  of  money  on  any 


bill  or  promissory  note  of  any  siich  co- 
partnership, payable  on  demand,  or  at  any 
less  time  than  six  months  from  the  bor- 
rowing thereof,  "nor  make  or  issue  any 
bill  or  bills  of  exchange  or  promissory 
note  of  such  co-partnership,  contrary  to 
the  provisions  of  the  recited  act  of  the 
39   &   40  Geo.   3."     These    last  words 
plainly  shew  that  bills  of  exchange  are 
within  some  of  the  provisions  of  39  &  40 
Geo.  3.     But  upon  reference  to  that  sta- 
tute, no  words  are  found  to  comprehend 
them,  except  the  expression  so  oiUn  ad- 
verted to,  "  bills  or  notes."     The  very 
aame  section  further  provides,  that  it  shall 
not  extend  to  prevent  such  co-partnership, 
(tliat  is,  a  co-partnership  carrying  on  ^t^t 
business  as  bankers  beyond  sixty-five  miks 
firom  London,)  by  any  agent,  from  discount- 
ing in  London,  '*  any  bill  of  exchange  noi 
drawn  by  or  upon  such  co-partnership,  or 
by  or  upon  any  person  in  their  behalf!" 
Now,  the  manifest  object  of  the  introduc- 
tion of  this  negative  was  to  let  it  appear 
clearly  to  the  world,  that  the  circulation  in 
London  of  bills  of  exchange  at  short  dates, 
upon  the  credit  of  such  country  co-part* 
nerships,  either  as  drawers  or  acceptors^ 
was  excluded  from  the  benefit  of  the  pro- 
viso.    And  the  anxiety  upon  this  subject 
is  further  manifested  by  the  provision  con- 
tained in  the  second  section,  that  such 
country    co-partnerships  shall   not  draw 
upon  any  person  resident  in  London,  any 
bill  of  exchange  which  shall  be  payable  on 
demand,  or  for  less  than  60L     With  such 
an  object  in  view,  it  can  acarcdy  be  con- 
ceived to  be  within  the  intention  of  the 
legislature,   diat  a  bill  of  exchange    at 
twenty-one  days  for  25^,  (aa  is  the  present 
case,  or  as  it  might  be  at   three  days,  for 
5/.,  for  the  argument  is  preciaely  the  same,) 
might  be  accepted  by  a  banking  co-part- 
nership in  London,  and  circulated  in  Lon- 
don, upon  their  credit,  without  any  viola- 
tion of  the  prohibition  in  the  aame  statute, 
to  owe  money  on  such  bill. 

Lastly,  to  take  into  consideration  the 
recent  statute,  3  &  4  Will.  4,  the  3rd  sec- 
tion of  that  statute,  after  reciting  the  in- 
tention of  the  act  to  be,  that  the  Govemor 
and  Company  of  the  Bank  of  England 
should,  during  the  period  stated  in  that 
act,  (subject,  nevertheless,  to  such  redemp 
tion  as  was  described  therein,)  continue  to 
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bold  ai^  enjoy  til  the  exeinsive  privileges 
of  banking  given  by  the  said  recited  act  of 
the  d9  &  40  Geo.  3,  as  regulated  by  the 
uid  recited  act  of  the  7  Geo.  4,  or  any 
prior  or  subsequent  act  or  acts  of  parlia- 
ment, but  no  other  or  further  exclusive 
privilege  of  banking:   and  that   doubts 
had  arisen  as  to  the  construction  of  the 
said  acts,  and  as  to  the  extent  of  such  ex- 
clusive privilege;  and   it  was   expedient 
that  the  same  should  be  removed ;  it  was 
therefore  declared  and  enacted,  that  any 
body  politic  or  corporate,  or  society,  or 
company  or  partnership,  although  consist- 
ing of  more  than  six  persons,  might  carry 
on  the   trade  or   business  of  banking  in 
London,  or  within  sixty-five  miles  thereof, 
"provided  that  such  body  politic,  &c.  do 
not  borrow,  owe,  or  take  up  in  England, 
any  sum  or  sums  of  money  on  their  bills 
or  notes,  payable  on  demand,  or  at  any 
less  time  than  six  months  from  the  borrow- 
ing thereof." 

Here  is  a  modem  act  of  parliament,  in 
which  the  expression  of  "  bills  or  notes  " 
is  found  to  occur.  Suppose  that  statute 
had  stood  alone ;  could  any  one,  at  this  time 
of  day,  hesitate  in  construing  it  to  intend 
"bills  of  exchange  and  promissory  notes"? 
And  when  we  find  the  expression  in  the  sec- 
tion which  recites,  that  doubts  had  arisen 
as  to  the  construction  of  the  former  acts, 
and  as  to  the  extent  of  the  exclusive  privi- 
lege, we  .think  it  amounts  to  a  legislative 
declaration,  that  the  words  in  the  former 
statutes  are  to  be  construed  in  the  sense 
which  the  same  words  import,  at  the  time 
when  the  new  statute  speaks. 

But  the  second  objection  grounded  upon 
the  words  of  the  original  statute,  and  upon 
which  the  principal  reliance  appears  to 
have  been  placed  in  the  course  of  the  argu- 
ment, isy  that  the  transaction  stated  in  the 
case,  cannot  be  held  to  be  "a  borrowing;" 
that  the  acceptance  by  a  banker  of  a  bill 
drawn  opon  him  by  his  customer  at  a  dis- 
tant day,  'for  the  payment  of  his,  the  cus- 
tomer's, nooney ,  placed  in  the  banker's  hands, 
is  no  loan  to  the  banker,  and,  consequently, 
no  borrowing  by  him,  but  merely  a  mode 
of  payment  to  the  customer  of  what  is  his 
own.  But  it  appears  to  us,  in  the  first 
place,  that  the  acceptance  of  die  bill  under 
the  circumatances  stated  in  the  case,  is  to 
be  oonaidiered  as  a  borrowing  in  point  of 
New  SxaiEi,  VI.— C.P. 


law.  By*taking  the  acbeptaaee,  the  cus- 
tomer consents  that  his  money  shall  remain 
in  his  banker's  hands  until  the  bill  becomes 
due ;  he  has  no  power  or  right,  after  re- 
ceiving the  acceptance,  to  change  his  mind, 
cancel  the  acceptance,  and  compel  the 
banker  to  pay  his  money  on  demand.  The 
drawing  and  accepting  the  biU  forms  a  con- 
tract between  the  drawer  and  acceptor,  which 
can  only  be  rescinded  by  the  mutual  consent 
of  both :  for  what  would  be  the  condition 
of  the  banker  who  may  have  lent  the  money 
of  his  customer  on  the  faith  of  the  forbear- 
ance given,  if  the  law  were  otherwise  ?  The 
relative  position,  therefore,  of  the  customer 
and  the  banker,  seems  undiistinguishable  as 
to  its  legal  consequences,  in  any  material 
respect,  from  that  of  lender  and  borrower. 

But  "borrow"  is  not  the  only  word  em- 
ployed by  the  statute.  The  words  used 
are,  **  provided  they  do  not  borrow,  owe, 
or  take  up."  Now,  we  consider  these  latter 
words  as  put  in  apposition  with  the  word 
**  borrow,"  for  the  purpose  of  expounding 
the  meaning  in. which  the  legislature  in- 
tended to  employ  the  first  term.  For  if 
"owe,  or  take  up,"  had  been  used  in  a 
sense  essentially  different  from  "borrow," 
the  frame  of  the  proviso  must  be  held  to 
be  incomplete.  There  is,  upon  that  suppo- 
sition, no  lengUi  of  time  expressed  in  the 
statute,  from  the  "owing  or  taking  up," 
short  of  which  time  the  bill  or  note  cannot 
legally  be  drawn ;  for  the  proviso  prohibits 
such  bills  or  notes  only  as  are  payable  on 
demand,  or  at  a  less  time  than  six  months, 
"  from  the  borrowing  thereof."  The  mean- 
ing of  the  term  "borrow "must,  therefore, 
be  taken  to  have  been  considered  by  the 
legislature  as  substantially  the  same  as  that 
of  the  terms  "owe  or  take  up,"  with  which 
it  is  put  in  juxtaposidon ;  and  that  the 
transaction  amounts  to  an  "  owing"  of 
money  by  the  banker  to  his  customer,  can 
admit  of  no  doubt. 

Whenever  the  drawee  of  a  bill  of  ex- 
change accepts  it,  he  becomes  a  debtor  to 
the  holder  of  the  bill  to  the  amount  of  the 
sum  specified  in  the  bill,  and  the  holder 
gives  credit  to  the  acceptor  to  that  amount 
until  the  maturity  of  the  bill.  The  reladon 
of  debtor  and  creditor  thus  created  by  ac- 
ceptance of  the  bill,  appears  to  be  consi- 
dered by  the  legislature  as  equivalent  to 
an  actual  borrowing  of  the  money  owed  on 
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the  one  hand,  and  credited  on  the  other. 
That  such  was  the  opinion  of  the  Court  of 
King's  Bench,  appears  from  the  case  of 
Broughton  v.  the  Manchester  Waterworks 
Company^  which  was  much  referred  to  in 
the  course  of  the  argument;  in  giving 
judgment  in  which  case,  each  of  the  learned 
Judges  states  in  effect,  "  that  the  accep- 
tance made  the  company  dehtors,  and  to 
owe  upon  their  bills." 

It  was  objected,  in  the  third  place,  that 
even  if  there  was  a  borrowing  by  the  de- 
fendants, yet  they  have  not  borrowed  "  on 
their  bills;"  and  that  the  statute  prohibits 
only  a  borrowing  "  on  their  bills  or  notes." 
But  we  are  of  opinion,  that  if  the  bankers 
are  to  be  held  borrowers,  and  the  accep- 
tance of  the  bill  drawn  upon  them  is  the 
security  they  give  for  the  debt,  they  do,  in 
common  parlance,  borrow  on  their  bills 
when  they  borrow  on  their  acceptances. 
The  acceptor  is  as  much  a  party  to  the  bill 
as  the  drawer;  indeed,  he  is  the  person 
primarily  liable  on  the  bill  as  soon  as  he 
becomes  a  party  to  it,  by  giving  his  accep- 
tance. But  after  all,  the  expression  both 
in  the  statute  of  Anne,  and  the  subsequent 
acts,  of  "  their  bills  or  notes,"  may  only 
have  been  used  to  distinguish  them  from 
the  bills  or  notes  of  the  Bank  of  England. 
And  if  the  ihterpretation  of  the  statute 
could  be  otherwise  held,  what  an  easy  mode 
would  be  opened  for  evading  theprohibitioii 
of  the  statute. 

It  was  insisted  upon,  in  the  course  of 
the  argument,  that  the  holding  of  the  accep- 
tance stated  in  the  case  to  be  illegal,  would 
invalidate  tlie  security  of  all  transactions 
on  bills  of  exchange,  where  the  acceptors 
consisted  of  a  partnership  of  more  than 
six  persons ;  for  that  no  man  could  tell,  by 
looking  at  the  bill,  at  what  period  the  time 
of  borrowing  took  place,  or  whether  the 
bill  had  six  months  to  run  from  such  time 
or  not.  The  first  answer  to  this  objection 
is»  that  the  difficulty  does  not  occur  in  the 
present,  or  in  any  case,  where  the  bill  is 
drawn  at  less  than  six  months  from  its  date ; 
for  in  such  case,  every  person  must  know 
that  the  bill  had  been  accepted  within  six 
months  from  the  borrowing.  Secondly, 
that  although,  if  a  bill  should  be  drawn  at 
a  longer  period  than  six  months,  and  ac- 
cepted within  six  months  next  before  the 
Jime  of  its  maturity,  the  transaction  would 


be  a  violation  of  the  provisions  of  the  sta- 
tute, and  all  persons  who  were  privy  to  it 
would  be  prevented  from  enforcing  the  ac* 
ceptance,  still  such  violation  of  the  prohi- 
bition of  the  statute  would  not  affect  a 
bond  fde  holder  without  notice.  If  billB  of 
exchange,  so  accepted,  cannot  lawfully  he 
issued,  the  danger  of  their  being  employed 
as  circulating  pi^r  cannot  be  great ;  hut, 
on  the  bther  hand,  if  bills  at  very  short 
dates  may  be  lawfully  accepted,  it  is  ob* 
vious  that  a  paper  circulation  might  he 
created  by  such  bills,  almost  equivalent  to 
a  circulation  of  promissory  notes  payable 
on  demand. 

Notwithstanding,  therefore,  the  objec- 
tions which  have  been  urged  on  the  part  of 
the  defendants,  to  this  construction  of  the 
clauses  above  adverted  to,  we  are  of  opi- 
nion, that  the  acceptance  stated  in  the  case 
fiiUs  within  the  prohibition  contained  in  the 
statute  of  Will.  4 :  and  we  feel  no  doubt 
that  it  &ll8  within  the  mischief  whidi  the 
statute  of  Anne,  and  all  ti»  subsequent 
acts,  intended  to  provide  againat — ^vii.  the 
permitting  any  other  body  corporate,  or  any 
partnership,  consisting  of  a  l»rge  number 
of  persons,  to  enter  into  competition  with 
the  Bank  of  England  by  the  issue  of  notes 
or  biUs  either  payable  on  demand  or  at 
short  periods  from  their  issue. 

This  construction  of  the  prohibitory 
clause,  gives  a  real  benefit  and  protaetian 
to  the  Bank  of  England ;  and  that  some- 
thing real  and  substantial  was  intended  to 
be  given  by  the  legislature,  <m  the  one 
hand,  and  was,  on  the  other  hmd,  tbon^ 
and  believed  by  the  Bank  of  Eiq^land  to  be 
given  to  them,  is  evident,  from  the  con- 
stant repetition,  in  all  subsequent  acts,  in 
the  same  words,  of  the  identical  provision 
contained  in  the  statute  of  Anne;  for  if  not 
a  real  privilege,  why  was  it  contiBued  to 
be  inserted? 

The  construction  contended  for  by  the 
defendants,  that  it  must  be  confined  to  biUs 
under  the  seals  of  the  co-partners,  gives  in 
reality  no  benefit  or  protection  at  all,  at 
the  present  period,  if  it  ever  cooid  have 
given  any. 

But  it  is  not  only  to  be  considered  dial 
such  was  the  seme  in  which  Parliament 
and  the  Bank  of  England,  who  may  be 
considered  as  the  ccmtracting  psurdes,  nnder- 
stood  the  provision,  but  such  nlso  fans  been 


Digitized  by 


Google 


HILARY  TERM,  18d7. 


171 


the  general  undeTstandiiig  of  all,  at  the 
time  the  first  act  passed,  and  from  thence 
to  the  statute  of  Will.  4.  For  no  instance 
can  be  pointed  out,  until  the  present,  in 
which  a  banking  co-partnership,  consisting 
of  more  than  six  in  number,  have  been 
found,  in  the  course  of  their  dealing  as 
bankers,  to  accept  bills  of  exchange  pay- 
able at  a  less  interval  than  six  months  from 
their  acceptance.  And  if  no  other  argu- 
ment was  brought  forward,  we  attribute 
great  weight  to  the  maxim  of  law,  contemn 
poranea  expoiitio  fortUiima  est  in  lege. 

Upon  the  whole,  therefore,  we  shall  cer- 
tify to  the  Master  of  the  Rolls  the  opinion 
of  the  Judges  who  heard  the  argument  to 
the  effect  above  stated. 

The  following  certificate  was  afterwards 
sent: — 

"We  have  heard  this  case  argued  by 
counsel;  and  are  of  opinion,  that  the  accep- 
tance by  the  London  and  Westminster 
Bank,  of  the  bill  mentioned  in  the  case, 
waa  not  lawful,  regard  beins  had  to  the 
provisions  of  the  act  3  &  4  Will.  4.  c.  98. 
and  the  other  acts  passed  and  now  in  force 
respecting  the  Bank  of  England. 

"  N.  C.  TlNDAL. 

"  S.  Gasblbb. 
"J.  Vauohan. 

"  J.  B.  BOSANQUBT." 


fir  29  years  after  ike  right  to  disirainJlrU 


.} 


JAMES  V.  SALTER. 


1837 
January. 

Limitations — Distress — Annuity, 

^  distress  for  the  arrears  of  an  annuity , 
created  by  mU^  must  he  made  witkin  twenty 
years  tuxt  after  the  right  of  the  party  dis" 
training  first  accrued^  according  to  the  Znd 
section  ofthe3^4  mil.  4.  c.  ^7,  that  sec- 
tion  not  being  qualified  or  controuled  by  the 
drd  section ;  and  the  cases  specified  m  the 
latter  section  being  put  merely  as  instances  qf 
doubt  and  difficulty ^  not  excluding  cases  not 
mentioned  m  such  enumeration  from  the 
operation  of  the  2nd  section. 

Though  the  defendant^  in  his  replication 
to  the  plea  in  bar  to  the  avonry^  abridges 
the  amount  of  the  arrears^  for  which  he  has 
distrained  and  aoowed^from  29  years  to  1 9<| 
yearSf  such  abridgment  will  not  avail  him, 
as  it  has  no  bearing  on  the  fact  ^  appearing 
from  the  record^  that  no  distress  was  made 


Replevin  for  goods,  &c.  For  the  de- 
claration and  pleas  in  bar,  vide  2  BingB 
N.C.  605,  and  5  Law  J.  Rep.  (n.s.)  C.P. 
112.  The  only  difference  was,  that,  upon 
the  present  occasion,  a  plea,  that  the  distress 
was  not  made  within  six  years  after  the 
arrears  became  due,  was  put  upon  the 
record,  for  the  purpose  of  bringing  the  case 
within  the  4l?nd  section  of  the  statute 
5  &  4  WUl.  4.  c.  27.  The  rule  for  a  new 
trial  being,  on  that  occasion,  made  absolute, 
the  present  question  arose  upon  a  special 
verdict,  foimd  on  the  second  and  fifVh 
issues.  The  second  issue  was,  whether  the 
distress,  so  far  as  related  to  585(.,  part  of 
the  money  in  the  avowry  and  the  cogni- 
zance mentioned,  was  made  within  20  years 
next  after  the  time  at  which  the  right  to 
make  a  distress  for  the  said  sum  of  585/. 
and  every  part  thereof,  being  arrears  of  the 
said  annuity,  yearly  rent,  or  sum  of  SO/., 
first  accrued  to  the  defendant  John  Salter; 
and  the  last  issue  was,  on  the  question 
whether  the  distress  in  the  avowry  and 
cognizance  mentioned  was  made  at  any 
time  within  six  years  next  af^er  the  arrears* 
in  respect  of  the  said  annuity,  yearly  rent, 
or  sum  of  SOL,  first  became  due. 

The  special  verdict  set  out  the  will  of  J. 
Salter,  the  father  of  the  defendant,  in  which 
he  charged  his  freehold  property  with  the 
annuity  for  which  the  distress  was  made — 
and  the  death  of  the  father,  in  1 804,  without 
altering  or  revoking  the  wiU.  It  further 
stated,  that  on  the  17th  of  March  defen- 
dant and  his  bailiff  took  the  goods  and 
chattels  referred  to,  for  and  in  the  name  of 
a  distress  for  870/.,  for  29  years'  arrears  of 
the  said  annuity,  or  yearly  rent,  or  sum 
of  30/.,  ending  at  Christmas  1884;  and 
the  defendant  Salter  never  received  any 
part  of  the  said  annuity. 

Crowder,  for  the  plaintiff*. — The  avowant 
contends  that  he  had  a  right  to  distrain,  as 
this  case  is  not  within  the  8  &  4  Will.  4.  c.  27 ; 
which  proposition  is,  in  some  measure, 
supported  by  the  opinion  intimated  by  the 
Court  upon  a  former  occasion.  But  the 
title  of  the  act,  and  an  examination  of  the 
1st,  2nd,  and  8rd  sections,  will  shew  that 
this  construction  of  the  act  is  erroneous. 
The  first  section  enacts,  "  that  the  word 
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rent  shall  extend  to  all  heriots,  and  to  all 
services  and  suit^  for  which  a  distress  may 
be  made,  and  to  all  annuities  and  periodical 
sums  of  money  charged  upon  or  payable 
out  of  any  land,  except,"  &c.  It  is  enacted 
by  the  2nd  section,  *'that  afler,  &c.  no 
person  shall  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or  rent 
but  within  20  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  dis- 
tress, or  to  bring  such  action,  shall  have 
first  accrued  to  some  person  through  whom 
he  claims,  nor  within  20  years  next  afler 
the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person 
making  or  bringing  the  same."  Now,  this 
section,  in  positive  terms,  includes  the  pre- 
sent case.  Its  expressions  are  sufficiently 
wide ;  and,  if  it  stood  alone,  could  there 
be  a  doubt  of  this  annuity  being  barred? 
But  the  argument  is,  that  the  drd  section 
is  to  give  the  proper  construction  and  in- 
terpretation to  the  2nd  ;  and,  as  that  gives 
certain  instances  with  regard  to  the  time 
when  the  right  to  make  an  entry  or  distress 
shall  be  deemed  to  have  first  accrued,  and 
these  instances  do  not  apply,  it  is  out  of  the 
statute.  The  instance  in  the  Srd  clause, 
which,  it  is  said,  should  comprehend  this 
case,  is  "  when  the  person  claiming  such 
land  or  rent  shall  claim  in  respect  of  an 
estate  or  interest  in  possession,  granted, 
appointed,  or  otherwise  assured  by  any 
instrument,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which 
the  person  claiming,  &c.  became  entitled 
to  such  possession  or  receipt  by  virtue  of 
such  instrument :"  and  it  is  contended,  that 
this  cannot  include  the  present  case,  inas- 
much as  it  is  enacted  iq  the  clause,  "  that 
the  instrument  by  which  the  estate  or  in- 
terest, &c.  is  granted  is  to  be  other  than  a 
will"  But  it  is  submitted,  that  such  could 
not  be  the  intention  of  the  legislature. 
The  words  are  to  be  construed  according 
to  the  nature  of  the  instrument  by  which 
the  interest  is  assured ;  and  this  being  a 
future  interest,  when  the  will  was  executed, 
and  not  coming  into  possession  until  the 
death  of  the  testator,  the  case  is  within 
the  words  of  the  clause,  "and  when  the 
estate  or  interest  claimed  shall  have  been 
an  estate  or  interest  in  reversion  or  re- 
mainder, or  other  future  estate  or  interest, 


and  no  person  shall  have  obtained  the  p< 
session  or  receipt  of  the  profits  of  su 
land,  &c.,  then  such  right  shall  be  deem 
to  have  first  accrued  at  the  time  at  whi 
such  estate  or  interest  became  an  estate 
interest  in  possession."  Besides,  woi 
not  the  Court  take  into  their  considerat 
the  possibility  of  a  will  being  kept  hi 
for  years?  Upon  this  part  of  the  case 
is  incumbent  upon  the  defendant  to  shi 
by  positive,  not  inferential  determinati 
that  the  2nd  section  is  regulated  and  q 
lifted  by  the  3rd.  An  additional  argum 
in  support  of  the  construction  conteni 
for,  may  be  established  by  referring  to 
40th  section,  which  enacts,  "  that  no  leg 
shall  be  sued  for  but  within  20  years  n 
after  a  present  right  to  receive  the  sj 
shall  have  accrued."  As  the  present  is 
case  of  an  annuity,  granted  by  will, 
legislature,  it  is  probable,  intended  I 
the  same  period  of  time  should  be 
limit  for  bringing  actions  for  the  reco^ 
of  that  which  is  derived  from  the  sj 
source,  and  assured  by  the  sameinstrum 
With  regard  to  the  plea  which  has  I 
put  upon  the  record,  to  bring  the  i 
within  the  42nd  section  of  the  statute, 
sufficient  to  observe,  that  if  the  cas^ 
within  the  2nd  section,  such  plea  mus 
unavailing,  as,  under  such  circurastan 
the  annuity  would  be  barred  altogetl 
at  all  events,  the  defendant  cannot  rec< 
more  than  six  years  of  arrear,  the  tim 
limitation  being  in  this  case  six  yean 
regulated  by  the  42nd  section  of  5  i 
Will.  4.  c.  27,  and  not  extended,  a 
Paget  V.  Fotetf  ( 1 ),  to  20  years,  under 
3rd  section  of  3  &  4  Will.  4.  c.  42,  wt 
according  to  the  authority  above  ci 
operates  as  a  repeal,  pro  tanto,  of  the  4 
section  of  3  &  4  Will.  4.  c.  27. 

BuUf  contra,  urged,  that  the  real  q 
tion  was,  whether  that  which  was  ra 
on  the  second  issue  was  pleadable  in 
to  the  estate  or  the  rent ;  and  it  was 
necessary  to  consider  whether  the  ad 
plea  brought  the  case  within  the  42nd 
tion,  as  it  was  clearly  the  intention  of 
legislature,  that  rent  should  not  be  recovi 
for  a  longer  period  than  six  years,  in  c 
to  which  that  section  could  be  said  fa 
to  apply.     An  argument,  in  favour  of 

( I )  e  Bin^.  N.C.  679 ;  s.  c.  5  L«w  J.  Rep.  ( 
C.R  2.78. 
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plaintiflT,  has  been  attempted  to  be  raised, 
from  a  supposed  analogy  between  the  2nd 
and  40th  sections ;  but  if  the  case  is  not 
within  the  2nd,  it  is  perfectly  clear  that  it 
IS  not  within  the  40th,  as  this  section  does 
not  refer  to  annuities  or  rent-charges,  but  to 
sums  of  money  in  gross,  secured  by  mort- 
gage or  otherwise,  charged  upon  or  pay- 
able out  of  land,  &c.     Rent,  it  must  be 
adniicted,  does  include  annuities,  and  the 
sum  sought  to  be  recovered  here  is  not  a 
principal  sum  in  the  sense  referred  to  in 
the  40th  section.     It  is  the  amount  of  the 
annuity  accruing  from  year  to  year.  It  has 
been  said,  that  if  the  2nd   section  stood 
alone,  there  would  be  no  doubt  upon  the 
subject:  but  the  2nd  section  is  to  be  taken 
in  conjunction  with,  and  qualified  or  ex- 
tended   by,    the   Srd,   which   explains  its 
signification  and  meaning  ;  and  the  general 
intention  of  the  legislature  is  to  be  col- 
lected from  the  provision  of  that  Srd  sec- 
tion, comprised  in  the  words  *'  other  than 
a  wiU;"  and  thereby  excluding  a  will.    In 
fine,  the   cases  as  to   the  time  when   the 
ri^ht  first  accrued,  adverted  to  in  the  2nd 
section,  are  specified  in  the  Srd  ;  and,  as 
the  present   is  not  found  amongst  them, 
but,  on  the  contrary,  is  excepted,  it  follows 
that   the   matter  is   altogether  out  of  the 
statute,  and   the  judgment  of  the   Court 
should  be  for  the  defendant. 

TiNDAL,  C.J.  observed,  that  the  main 
question  for  the  consideration  of  the  Court 
was,  wbether  the  matter  contained  in  the 
second  plea  in  bar  brought  the  case  within 
the  2nd  section  of  the  statute ;  if  it  did, 
the  plaintifiTwas  entitled  to  judgment. 

Cur,  ad&,  vult* 

TiKDAL,  C.J, — The  question  which  has 
been  argued  before  us,  arises  upon  a 
special  verdict  found  on  the  second  and 
last  issues,  raised  between  the  parties  to 
this  action  :  the  second  issue  being  upon 
the  question,  **  whether  the  distress,  so  far 
as  relates  to  585/.,  part  of  the  money 
in  the  avowry  and  cognizance  mentioned, 
was  made  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  a  dis- 
tress for  the  said  sum  of  585/.,  and  every 
part  thereof,  being  arrears  of  the  said  an- 
nuity, yearly  rent,  or  sum  of  30/.,  first  ac- 
crued to  the  defendant  John  Salter  ;'*  and  the 
last  issue  being  on  the  question,  "whether 


the  distreii  in  the  avowry  and  cognizance 
mentioned,  was  made  at  any  tinfie  within 
six  years  next  after  the  arrears  in  respect 
of  the  said  annuity,  yearly  rent,  or  sum  of 
80 L,  first  became  due.'*  Of  these  two 
issues,  the  first  appears  to  us  to  be  the 
principal,  and,  indeed,  the  only  important 
one ;  for  if  the  plaintiff  is  entitled  to  judg- 
ment in  his  favour  on  that  issue,  the  right 
and  title  of  the  defendant  Salter  to  the  an- 
nuity is  altogether  barred,  and  he  cannot, 
in  any  view  of  the  case,  be  allowed  to  re- 
cover the  arrears  for  the  last  six  years,  to 
which  the  pleadings  on  which  the  last  issue 
is  raised,  can  be  held  to  apply. 

The  facts  which  are  found  by  the  special 
verdict,  on  the  two  issues,  are  few  and 
simple.  That  John  Salter,  the  father  of 
the  defendant  of  that  name,  by  his  will 
duly  made  and  published,  devised  the  pro- 
perty therein  mentioned,  to  trustees,  to  the 
intent  that  they  should,  out  of  the  rents 
and  profits,  pay  to  John  Salter  the  defen- 
dant, during  the  term  of  his  natural  life, 
an  annuity  or  clear  yearly  rent  of  80L  by 
four  quarterly  payments,  to  commence  on 
the  first  quarterly  day  of  payment  after  his 
decease ;  with  a  power  of  distress  if  the 
annuity  should  be  in  arrear  for  twenty  days 
next  after  any  quarterly  day  of  payment. 
That  the  testator  died  in  1804,  without 
•having  revoked  or  altered  his  will;  and 
that,  on  the  17th  of  March  1835,  the  de- 
fendants distrained  for  870/.,  for  twenty- 
nine  years*  arrears  of  the  annuity,  ending 
at  Christmas,  1884. 

On  this  state  of  facts,  it  appears  that 
the  right  to  make  a  distress  for  the  annuity 
first  accrued  to  John  Salter,  the  son,  on 
the  expiration  of  the  twenty  days  next 
after  the  first  quarterly  day  of  payment 
subsequent  to  the  testator's  death,  that  is, 
at  the  very  latest,  some  time  in  April  1805. 
It  also  appears,  that  so  far  as  there  is  any 
allegation  on  the  record,  or  any  finding  by 
the  jury,  there  was  no  payment  or  receipt 
of  the  annuity  by  the  defendant  Salter, 
before  the  distress  was  put  in  in  March 
1 885 ;  for  it  was  then  put  in  by  the  defen- 
dant for  the  whole  of  the  arrears  since  the 
death  of  the  testator.  And  although  the 
defendant  has,  by  his  own  voluntary  act, 
in  his  replication  to  the  plea  in  bar,  abridged 
the  amount  of  the  arrears  for  which  he  had 
distrained  and  avowed,  that  is,  from  twenty- 
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nine  years  to  nineteen  yeart  and  a  halfi 
still  this  act  of  the  defendant  has  no  bear- 
ing on  the  fact,  appearing  from  the  record, 
that  no  distress  was  made  for  twenty-nine 
years  after  the  right  todistrain  first  accrued. 

Now,  upon  reference  to  the  statute  S  8e 
4  Will.  4.  c.  27,  it  appears  to  have  pro- 
vided two  distinct  periods  of  limitation, 
within  which,  all  distresses  for  arrears  of 
annuities  must  be  made,  the  two  periods 
being  prescribed  in  respect  of  claims  and 
objects  in  their  own  nature  perfectly  dis- 
tinct. The  second  section  contemplates 
and  provides  for  the  case  where  the  right 
or  title  to  the  annuity  itself  is  disputed, 
and  directs  "  that  no  person  shall  make  a 
distress  for  any  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right 
to  make  such  distress,  <shall  have  first  ac- 
crued to  the  person  making  the  same." 
The  42nd  section  contemplates  and  pro- 
vides for  the  case,  where  the  title  to  the 
annuity  is  not  disputed,  but  the  distress  is 
made  for  the  arrears  due;  and  for  that 
purpose  directs,  "  that  no  arrears  of  rent 
shall  be  recovered  by  any  distress,  but 
within  six  years  next  after  the  same  re- 
spectively shall  have  become  due."  The 
aecond  issue  arises  upon  a  plea  in  bar, 
framed  upon  the  ftnd  section;  the  last 
issue  arises  upon  a  plea  in  bar  intended  to 
be  framed,  though  not  accurately  or  aptly 
framed,  on  the  42nd  section. 

Now,  with  respect  to  the  second  issue, 
it  is  manifest,  that  the  facts  found  in  the 
special  verdict,  will  bring  the  ease  pre- 
cisely within  the  provision  of  the  2nd  sec- 
tion of  the  act,  unless  that  section  is  to  be 
governed  and  controuled,  not  simply  ex- 
plained and  construed,  by  the  drd ;  that  is, 
unless  the  drd  section  dEoes,  in  terms,  ex- 
clude from  the  operation  of  the  2nd,  the 
claim  of  any  person  whose  right  to  a  rent 
is  derived  under  a  will,  by  reason  of  the 
words  "other  than  by  will,"  which  are 
found  in  the  drd  section.  And  when  ibis 
case  was  originally  before  the  Court  upon 
a  motion  for  a  new  trial,  after  the  rule  had 
been  made  absolute,  upon  a  ground  per- 
fectly distinct  from  that  which  is  now  be- 
fore us,  an  opinion  was  expressed  by  the 
Judges  then  in  court,  that  the  present  case 
was  excluded  from  the  operation  of  the 
2nd  section,  by  reason  of  its  not  being 
comprehended  within  the  drd ;  which  3rd 


section  appeared  to  us,  upoA  a  mere  hasty 
view,  to  contain  an  enumeration  of  instanees 
to  whi^h  only  the  2nd  section  could  be 
held  to  be  applicable.     For  myself,  how- 
ever, I  am  ready  to  admit,  and  I  am  au- 
tliorised  at  the  same  time,  to  say  the  same 
for  my  three  Brethren  who  were  then  in 
court,  that  the  further  argument  whidi  we 
have  heard  on  this  point,  when  brought 
directly  before  us  for  judgment  upon  the 
record,  and  the  further  opportunity  for 
consideration  which  has  been  afforded  us, 
has  induced  us  to  alter  the  opinion  we  then 
formed,  and  that  we  think,  (in  which  tay 
Brother  Vaughan  entirely  concurs   with 
us,)  that  this  case  is  governed  by  the  2nd 
section  of  the  statute,  which,  under  the 
facts  found  in  the  special  verdict,  aflTords 
a  bar  to  all  claim  and  title  to  the  annuity. 
That  the  case  must  have  been  governed 
by  the  2nd  section,  if  that  section  bad  atood 
alone,  cannot  be  doubted ;  and,  upon  a  more 
close  examination  of  the  Srd  section,  the 
object  and  intent  of  it  seems  to  us,  to  be 
no  more  than  this — to  explain  and  give  a 
construction  to  the  enactment  contained  in 
the  second  clause,  as  to  '*  the  time  at  which 
the  right  to  make  a  distress  for  any  rent 
shall  be  deemed  to  have  first  accrued,"  ia 
those  cases  only  in  which  doubt  or  diffi- 
culty  might  occur :    leaving  every  oaaa 
which  plainly  falls  within  the  general  worda 
of  the  2nd  section,  but  is  not  included 
amongst  the  instances  given  by  the  Srd, 
to  be  governed  by  the  operation  of  tha 
2nd.     Many  reasons  concur  to  shew  that 
such  must  be  the  just  construction  of  tha 
act.     In  the  first  place,  if  it  had  been  in- 
tended that  the  3rd  section  should  limit 
the  application  of  the  2nd  to  those  caaea, 
and  those  only,  which  are  enumerated  in 
the  drd,  it  might  justly  have  been  expected 
that  words  would  have  been  employed  to 
express  clearly  and  distinctly  such  an  in- 
tention :  but  in  this  section  there  are  no 
words  that  can  be  said  directly  to  exclude 
all  instances  except  those  enumerated  in 
the   drd  section.     Again,   if  the   worda« 
"  granted  by  any  instrument  other  than  bj 
will,"  were  to  be  held  to  prevent  the  ap- 
plication of   the  statutory   limitation    of 
twenty  years   to  claims  of  land  or  rent 
granted  by  will,  it  would  be  at  direct  va- 
riance with  other  parts  of  the  sutute«  for 
the  instanqe  in  the  drd  section,  immediately 
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Mlowiiig  that  noir  aod«r  oonaideratioii, 
which  provides  £<tr  cases  of  claims,  in  re- 
spect of  estates  in  reversion  or  remainder, 
"or  other  future  estates  or  interests,"  is 
Targe  enough   to  comprehend,  and  would 
comprehend,  all  executory  devises ;  and, 
again,  section  40  expressly  provides  for 
the  case  of  any  legacy.     And,  indeed,  the 
words,  *'  by  any  instrument  other  than  by 
will,"  carry  the  matter  do  further  than  if 
the  3rd  section  had  proceeded,  by  attempt- 
ing to  enoroerate  every  speciea  of  instru- 
ment by  which  an  estate  in  land  or  rent 
could  have  been  granted,  and  had  omitted 
to  mention  a  will ;  in  which  ease  the  onl v 
inference  that  could  be  drawn  from  such 
omission  would  have  been,  that  the  oaae 
not  being  enumerated  in  the  Srd  section, 
fell  back  upon  the  general  provision  con- 
tained in  the  2nd.     Indeed,  nnless  diis  is 
held  to  be  the  true  coostruetioD,  the  case^ 
which  is  likely  to  occur  perhaps  with  the 
most  frequency,  vis.  the  devise  of  an  estate 
in  potsesaion  in  land,  or  of  an  estate  in 
possession  in  a  rent-charge  first  created  by 
the  wOl,  would  be  altogether  unprovided 
tor  by  tha  aUtate ;  for  the  third  class  of 
mstanees,   enumerated  in  secdon  d,  de- 
scribes tke  grant  to  be,  '^  by  a  person  being 
in  respect  of  the  same  estate  or  interest  in 
the  poaaeesion  of  the  receipt  of  the  rents 
or  profits  of  the  land,  or  in  the  receipt  of 
the  rent,"  a  description  which  cannot  apply 
to  the  case  of  a  devise  either  of  a  particidar 
esute  in  land,  or  of  a  newly-created  rent: 
for  the  devisor,  who  has  by  his  will  carved 
an  estate  in  land  oat  of  the  estate  whereof 
he  was  seised,  can  never  be  said  to  have 
been  possessed  in  respect  of  the  same  etiaU 
or  mterewt  as  that  claimed  by  the  devisee ; 
sdU  leas  can  the  devisor,  who  creates  a 
new  rent^charge  by  his  will,  be  said  to 
have  been  in  the  receipt  of  the  renu     The 
case  therefore  under  discussion,  not  falling 
within  the  5rd  section,  but  fidling  within 
the  clear  and  unambiguous  terms  of  the 
2nd,  we  hold  to  be  governed  thereby ;  and 
that  the  claim  and  title  of  the  defendant, 
Salter,  to  the  annuity,  is  barred  by  the  lapse 
of  twenty  years  since  his  right  to  distrain 
first  accrued,  and  that  the  verdict  upon 
the  second  issue  must  be  entered  for  the 
plaihtifi*. 

As  to  the  last  issue,  founded  upon  the 


Hmitfltion  of  six  years,  given  by  the  42nd 
section,  it  becomes  of  little  importance 
whether  the  verdict  thereon  be  entered  for 
the  plaintiff  or  the  defendant,  any  further 
than  as  the  oosts  dependent  on  that  issue 
are  affected  by  such  finding;  for,  there 
being  but  one  avowry,  and  the  plaintiff 
being  entitled  to  judgment  on  the  issue 
raised  on  one  sf  his  pleas  in  bar,  the 
avowant's  claim  of  a  return  of  tlie  cattle* 
&c.  is  completely  barred,  whatever  may 
become  of  the  other  pleas  in  bar. 

Now,  taking  the  last  issue  as  if  it  stood 
alone,  which  appears  to  be  the  correct 
mode  of  considering  the  question,  and  ap- 
ply thereto  the  finding  in  the  special  ver- 
dict, we  think  it  appears  that  the  di^itress 
was  made  within  six  years  next  after  the 
arrears  of  the  annuity  became  due«  For 
upon  the  last  issue  there  is  no  objection 
made  to  the  avowant's  right  or  title  to  the 
annuity  itself,  but  simply  to  the  amount  of 
arrears  dainied  beyond  those  of  ^  last 
six  years,  and  the  distress  was  evidently 
made  within  time  for  the  last  six  years. 

We  therefore  think  the  verdict  on  the 
last  issue  must  be  entered  for  the  defen- 
dant;  but  that,  upon  the  whole  record, 
the  judgment  must  be  for  the  plaintiff. 
Judgment  for  the  plaintiff. 


18d7.      7      STAMHOFK    O.    FiaMIir    AMD 

Jan.  11.  3  KVORT. 

Attorney — Authority. 

If  an  aitomey  appear  and  defend  a  cause 
for  a  party  without  hie  knowledge  or  autho-* 
rky,  and  an  execution  be  levied  upon  him  for 
the  eoits^  the  Court,  upon  iU  bang  certi" 
Jkd  by  the  Prothonotary  to  whom  t1^  matter 
has  been  referred^  that  the  attorney  is  insol- 
vent^ will  order  the  sum  levied  to  be  returned 
by  the  plaintiff. 

In  this  case,  an  application  was  made, 
upon  the  part  of  the  defendant  Evory,  to 
have  a  sum  of  money,  which  had  been 
levied  on  his  goods  for  costs,  returned  by 
the  plaintiff,  upon  the  ground,  that  the  at- 
torney Wright  had  appeared  and  defended 
the  action  without  his,  Svory's,  authority 
or  knowledge. 
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The  Court  desired  that  the  matter 
should  be  referred  to  the  Prothonotary,  for 
the  purpose  of  ascertaining  the  circum- 
stances of  Wright, — vide  S  Bing.  N.  C.  SO  1 , 
and  6  Lam  J.  Rep.  (m.s.)  C.P.  12; — and  it 
appearing,  upon  the  report  of  the  officer, 
that  the  attorney  was  in  a  state  of  extreme 
indigence  and  poverty, — 

The  rule  was,  upon  the  motion  of  The- 
siger,  made — 

Abtolute* 


1887. 
Jan.  12. 


} 


In  the  matter  of  bbbslt*s 

BAIL. 


Bail-'Bill  of  Exchange. 

The  drawer  of  a  bill  it  competent  to  be^ 
come  bail  for  the  acceptor^  tn  an  action 
against  him  for  non-payment  of  the  bill. 

Upon  the  justification  of  bail  in  this  case 
by  affidavit,  it  was  objected  by — 

Andrews,  Serj,,  that  one  of  them  was  in- 
competent, he  being  the  drswer  of  the  bill, 
against  the  acceptor  of  which  the  action 
was  brought.  He  referred  to  Bamesdale 
V.  Stretton(l),  and  Anonymous  (ft). 

W.  H.  Watson,  contra,  submitted,  that 
there  could  be  no  objection  to  the  bail,  as 
he  was  not  the  party  originally  liable,  as 
was  the  case  in  1  Doml.  P,C. 

[BosAMQUBT,  J.  referred  to  Arch.  Prae, 
drd  edit.  168,  and  to  Harris  v.  Manley(9), 
where  the  Court,  (absente  Lord  Alvanley, 
C.J.,)  held,  that  the  indorser  may  be  bail 
for  the  drawer  of  a  bill  in  an  action  against 
him  upon  the  same  bill.] 

The  Court  were  of  opinion,  that  the  cir- 
cumstance of  the  party  being  the  drawer 
of  the  bill,  was  not  a  valid  objection  to  his 
being  bail  for  the  acceptor,  in  an  action 
against  him  on  that  bill.  The  case  of 
Bamesdale  v.  Stretton,  which  alone  occa- 
sioned any  doubt,  was,  upon  inspection, 
found  not  to  apply  ;  it  was  there  held,  that 
a  person  liable  on  outstanding  dishonoured 
bills,  not  renewed,  or  the  right  of  proceed- 

(1)  t  Chit.  R«p.  79. 
(t)  1  Dowl.  P.C.  183. 
(3)  t  Bot.  ft  Pal.  5f  6. 


ing  against  him  not  suspended,  canobt  jus* 
tify  as  bail  (4). 

Bail  justified  accordingly. 


1831.     1 
Jan.  31.  J 


WOODROFFE  V.  WOOTTON  AKD 
ANOTHER. 


Set-off— Jurisdiction. 

An  application  to  set  off  a  portion  of  a 
debt,  secured  by  a  judgment  in  tins  courts 
against  the  costs  incurred  by  the  dismissal  <i^ 
petitions  presented  by  the  plaint^  against 
the  defendants  in  the  Court  of  Bankruptcy, 
must  be  made  to  the  latter  court. 

The  plaintiff  having  presented  two  pe- 
titions respecting  the  dlefendants,  in  the 
Court  of  Bankruptcy,  which  had  been  dis- 
missed with  costs, — 

Hoggins,  on  the  part  of  the  plaintiff*,  had 
obtained  a  nde,  calling  upon  the  defendants 
to  shew  cause  why  a  portion  of  a  debt  of 
780/.,  due  from  the  defendants  to  the 
plaintiff*,  and  secured  by  a  judgment  of  this 
Court,  should  not  be  set  off*  against  the 
costs  of  the  unsuccessful  petitions  in  the 
Court  of  Banliruptcy. 

Barstow  shewed  cause,  submittbg,  that 
the  application  should  have  been  made  to 
the  Court  in  which  the  costs  had  been  in- 
curred. The  granting  of  such  an  applica- 
tion would  amount  to  an  injunction  re- 
straining the  defendants  from  availing 
themselves  of  the  authority  of  the  Court 
in  which  they  had  succeeded. 

Hoggins,  contr^,  relied  on  the  case  of 
Webber  V.  Nichols (l),  where  it  was  held, 
that  the  costs  in  a  suit  in  equity  might 
be  set  off*  against  the  costs  of  an  action  in 
this  court. 

Per  Curiam. — The  application  should 
not  be  made  here.  How  can  we  stay  the 
proceedings  of  another  Court  ? 

Rule  discharged,  without  costs. 

(4)  See  tbe  retaons  stated  in  the  jodgmentof 
Bayley,  J.,  io  that  oate. 
(1)4  BiD(^.  17 ;  8.  c.  5  Law  J.  Rep.  C.P.  19. 
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/'POKTET,    SURVIVING    EXECUTOR 

y        OF     GALLARD,     ».     THE     BA- 

SIKGSTOKB   CANAL    COMPANY 

(1). 

Cocenani —  Compa  ny — Navigation, 

A  canal  company  were  autJwrized  by  sta- 
iuie  to  raise  mopiey  by  an  instrument  under 
their  common  seal,  upon  the  security  of  the 
undertaking,  rates,  duties,  ^c.,  by  way  of 
mortgage,  so  as  that  all  who  advanced  money 
should  be  creditors  in  equal  degree,  and  no 
preference    be  giveti  to  any,   in  respect    to 
the  priority  of  advancing  their  money  or  the 
dates  of  their  securities.    It  was  provided  in 
tlie  deed-poll,  given  in  pursuance  of  the  statute^ 
by  which  money  advanced  by  the  plaintiff  to 
the  company  was  secured,  that  the  interest 
should  be  paid  half-yearly.      The  assets  of 
the  company  not  being  sjifficient  to  discharge 
all  their  debts  : — Held,    that  an  action  of 
covenant  against  the  company  for  arrears 
of  interest  was  not  maintainable ;  the  plain- 
tiffs remedy  f^ing  against  the  undertaking, 
rates,  duties,  <S'<^»>  under  the  statute. 

The  declaration  alleged,  that  the  defen- 
dants, the  company  of  proprietors  of  the 
Basingstoke  Canal  Navigation,  on  the  2Gth 
of  September  1793,  according  to  the  sta- 
tute in  such  case  made  and  provided,  made 
their  deed-poll,  sealed  with  their  common 
seal,  and  now  shewn  to   the  Court  here, 
the  date  whereof  was,  &c.,   and  tliereby 
made  known  to  all  to  whom  these  presents 
should  come,    that   in  pursuance  and  by 
virtue  of  an   act  of  parliament  made  and 
passed  in  the  3S  Geo,  3,  entitled,  *  An  Act 
for  effectually  carrying  into  execution  an 
Act  of  Parliament  of  the  18th  year  of  his 
present  Majesty,  for  making  a  navigable 
canal   fronr)    the  town   of  Basingstoke,  in 
(he    county    of  .Southampton,'    See,    and 
also  of  an  order  made  at  a  general  assem- 
bly or   meeting  of  the  safd  company  of 
proprietors,  held  on  the  15th  of  April  1 793, 
and  in  consideration  of  the  sum  of  100/. 
to  them  advanced,   and  paid  by  J.  GaU 
lard,  the  receipt  whereof  was  thereby  ac- 
knowledgedf  the  said  company  of  proprie- 
tors had  granted  and  assigned,  and  by  that 

(1)  Vide  «  Bing.  N.C.  S70,  and  5  Law  J. 
R«p,  (N^.)  C.P.  153»  where  a  rule  was  made  abso- 
hte,  for  the  inspection  hy  the  plaintiff  of  the  booka 
if  the  compaoy. 
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present  inAtriunent  or  writing,  under  their 
common  seal,  did  grant  and  asaigo,  unto 
the  taid  J.  Gallard,  his  executors,  admi- 
aistrators,  &e.,  all  tlie  said  navigation  and 
undertaking,  and  the  rates  or  duties  grant- 
ed, and  made  payable  by  the  said  act  of 
the  18th  of  the  reign  of  his  Majesty,  and 
all  their  property,  estate,  right  and  interest 
therein,  to  hold  the  same  unto  the  aaid 
Gallard,  his  executors,  administrators, 
&c.,  until  the  «aid  sum  of  100/.,  together 
with  interest  for  the  same,  at  the  rate  of  ^/. 
per  cent,  per  annum,  to  commence  from 
the  j^4th  of  June  then  last  past,  and  to  be 
paid  half-yearly*  that  is  to  say,  on  the  25th 
of  December  and  the  ?4th  of  June  in  every 
year,  should  be  fully  paid  and  satisfied. 
After  two  other  counts,  upon  similar  deeds, 
|the  plaintiff  alleged,  that  after  the  making 
of  the  said  deeds,  the  defendants  did  not 
keep  their  covenant  in  the  same,  id  this,  to 
wit,  that  the  interest  on  the  said  sum  was 
not  paid  according  to  the  said  deeds,  and 
that,  on  the  contrary  thereof,  afterwards, 
to  wit,  on  the  25th  of  December  1834,  a 
large  sum  oT  money,  to  wit,  the  sum  of 
95/.,  became  and  was  due  and  in  arrear 
for  interest  upon  each  of  the  said  sums,  for 
a  large  space  of  time,  to  wit,  the  space  of 
nineteen  years,  before  then  elapsed,  con- 
trary to  the  force  and  effect  of  the  said 
several  deeds,  and  the  covenant  in  each 
contained,  to  the  damage,  &c. 

Plea — To  the  first  count,  that  the  deed- 
poll,  therein  mentioned,  was  made  and  ex- 
ecuted by  them,  the  defendants,  for  the 
purpose  of  securing  to  the  said  Gallard, 
therein  named,  the  repayment  of  a  certain 
sum  of  money,  to  wit,  100/.,  borrowed  by 
them  of  him  for  the  purpose  specified  in 
and  by  the  said  act,  made  and  passed  in 
the  33  Geo.  3,  and  interest  thereon  ;  that 
die  said  deed-poll  was  made  and  executed 
by  the  defendants,  pursuant  to  the  provi* 
sions  in  that  act  contained,  by  reason 
whereof  J.  Gallard  became  and  was,  and 
the  plaintiff,  as  surviving  executor  as  afore- 
said, still  is  entitled  to  all  the  privileges 
and  benefits  of  a  claim  or  lien  on  the  navi- 
gation and  undertaking,  rates  and  duties 
mentioned  in  the  said  act  of  18  Geo.  3; 
that  the  defendants  had,  in  like  manner, 
borrowed  from  divers  other  persons  divers 
large  sums  of  money,  ainounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the 
SA 
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sum  of  54,270/.,  and  had  executed  mort- 
gages or  assignments  for  securing  the  re- 
payment of  the  same  with  interest,  for  the 
purposes  of  and  pursuant  to  the  said  act 
of  3S  Geo.  S,  And  the  defendants  averred, 
that  the  said  last-mentioned  sum  of  money 
still  remained  due  and  unpaid;  and  that 
the  said  last-mentioned  persons,  their  exe- 
cutors, administrators,  &c.,  before  and  at 
the  time  of  the  commencement  of  the  suit, 
were  and  still  are  entitled  to  a  lien  on  the 
said  navigation  and  undertaking,  rates  and 
duties,  together  with  the  plaintiff  as  exe- 
cutor as  aforesaid ;  that  the  whole  assets 
and  property  of  the  defendants  were  in- 
sufficient to  pay  and  satisfy  the  said  sum 
of  money  and  interest  in  the  deed  poll,  in 
the  first  count  mentioned,  and  the  said 
other  sums  of  money  so  borrowed  by  the 
defendants,  as  in  this  plea  mentioned,  and 
interest  thereon;  and  that,  if  this  plaintiff 
should  succeed  in  obtaining  a  judgment  in 
this  suit  against  the  defendants,  he  would 
thereby  obtain  a  priority  over  the  said 
other  creditors  of  the  defendants,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided  (2).    Verification. 

Similar  pleas  to  the  other  counts. 

Demurrer  and  joinder. 

Erie  appeared  in  support  of  the  demur- 
rer, but  the  Court  called  on — 

Barslow  to  support  the  declaration. — 
Admitting  that  the  plaintiff  is  precluded, 

(t)  95  Geo.  3.  c.  a.  1.  eDtcU,  <*Tbat  it  shall  be 
lawful  for  the  proprietors,  &c.,  from  time  to  time, 
by  virtue  of  an  order  made  at  any  general  assembly, 
&c.,  to  borrow  and  take  up,  at  legal  or  less  interest, 
any  sum  or  sums  of  money  upon  the  credit  of  the 
said  undertaking,  and  the  rates  and  duties  granted 
and  made  payable  by  the  said  act,  and,  by  writing 
under  their  common  seal,  to  mortgage  and  assign 
over  the  said  undertaking,  and  the  «aid  rates  or 
duties,  to  the  person  who  shall  advance  or  lend  the 
monies,  and  his  trxutee  as  a  security  for  the  money 
so  to  be  borrowed,  together  with  interest  for  the 
tame."  Srd  section,  **  That  all  persons  to  whom  any 
such  mortgage,  or  aaaignmenu,  or  grants  of  annuity 
as  aforesaid,  ahall  be  made,  or  who  shall  be  entitled 
to  the  money  thereby  secured,  shall  be  creditors  on 
the  said  rates  or  duties,  in  equal  degree  one  with 
another,  and  no  preference  shall  be  given  to  any 
such  creditors,  in  respect  to  the  priority  of  advanc- 
ing their  money  or  the  dates  of  their  securities; 
and  the  interest  of  the  money  to  be  borrowed,  and 
of  the  annuities  to  be  granted  as  aforesaid,  shall, 
from  time  to  time,  be  paid  half-yearly  to  the  per* 
sons  entitled  thereto,  in  preference  to  any  interest 
or  dividends  due  or  payable  by  the  said  company 
of  proprietors,  \ij  virtue  of  the  said  rsdted  act." 


by  his  own  agreement,  from  maintaining  an 
action  against  the  corporation  for  the  prin- 
cipal, as  the  security  of  the  navigation, 
duties,  rates,  &c.  has  been  given  to  the 
creditors  for  that  sum,  still  he  is  entitled 
to  recover  the  interest.  For  the  payment 
of  interest  the  parties  have  entered  into 
a  covenant,  and,  upon  breach,  they  are 
liable  in  the  usual  manner.  The  words  of 
the  bond  are,  that  the  interest  shall  be  paid 
half-yearly ;  and  if  they  do  not  operate  in 
the  manner  now  assumed,  they  would  be 
insensible;  no  meaning  whatever  could  be 
attached  to  them ;  and  this,  it  is  evident, 
was  not  the  intention  of  the  parties.  It 
may  be  said,  that  these  words  do  not  con- 
stitute an  express  covenant,  but  there  are 
no  particular  words  necessary  to  constitute 
a  covenant.  In  Com,  Dig.  '  Covenant,'  A, 
2,  it  is  said,  **  any  words  in  a  deed,  which 
shew  an  agreement  to  do  a  thing,  make  a 
covenant :  as;  if  it  be  agreed  by  articles 
between  A.  and  B,  that  stock  shall  be  in 
the  hands  of  B.  until  a  jointure  be  made,  B. 
Bohendo  proinde  the  interest  to  A;  covenant 
lies  against  B.  for  the  interest." 

TiNDAL,  C.J. — It  is  admitted,  by  the 
pleadings,  that  the  security  given  for  the 
money  advanced,  when  the  agreement  was 
first  made,  was  upon  the  undertaking  itself. 
This  is  abundantly  clear  from  the  state- 
ment in  the  declaration,  that  the  said  com- 
pany, &c.  did  grant  and  assign  unto  the 
said  Galtard,  his   executors,   administra- 
tors, &c.,  all  the  said  navigation  and  un- 
dertaking, and  the  rates  and  duties  granted, 
&c.,  until  the  said  sum,  together  with  in- 
terest for  the  same,  &c.,  shall  be  fiilly  re- 
paid and  satisfied.     This   being  so,   the 
executor  may  avail  himself  of  this  mode  of 
procuring  payment,  that  is,  he  may  have 
recourse  to  the  undertaking,  rates,  &c.,  just 
as  he  should,  if,  the  iiiterest  being  paid,  he 
sought   to   recover    the    principaL     The 
agreement  and  contract  between  the  par- 
ties are  satisfied,  by  giving  this  security 
on  the  thing  itself,  not  on  the  corporation 
security.     The  one  party  here  gave  to  the 
other  security  on  the  work  on  which  he 
speculated.     He  did  not  give,  as  is  con- 
tended for,  personal  security,  which,  in  my 
Opinion,  it  was  the  object  of  the  statute  to 
prevent.    Judgment  should  be  for  the  de- 
fendants. 
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-  VAtOHANy  J. — I  agree.  The  drd  sec- 
tion of  the  statute  shews  it  was  not  the 
intention  of  the  legislature  that  the  corpo- 
ration should  be  liable  to  an  action.  If 
such  were  brought,  would  not  a  court  of 
equity  interpose  iiDmediately  for  the  pur- 
pose of  preventing  that  priority,  which 
should  not,  according  to  the  intention  of 
the  legislature,  be  allowed  to  exist  ? 

Judgment /or  the  defendants. 


} 


LORTMER  0.  YIZEU. 


1837. 

Jan.  IS. 

Pleading — Accord  and  Satisfaction. 

To  a  declaration  on  a  charter-party^ 
with  a  count  for  the  hire  of  the  ship,  and  on 
an  account  stated^  alleging  as  breaches,  that 
the  defendant  did  not  load  a  cargo  according 
to  agreement;  that  he  did  not  pay  2007. 
for  the  hire  of  the  ship  for  a  certain  time ; 
that  he  did  not  pay  200/.  on  the  account 
stated; — a  plea,  that  the  defendant  paid,  be- 
fore  action  brought,  476/.  1 4s.  7a.,  parcel 
of  the  several  sums  in  the  declaration  men- 
tioned,  in  ftsU  satisfaction  and  discharge  of 
all  the  damages  by  the  plaintiff  sustained 
and  occasioned  by  the  non-performance  of  the 
said  promises,  and  that  the  plaintiff  accepted 
and  received  the  same  in  full  satisfaction, 
was  held  to  be  bad. 

Assumpsit  on  a  charter-party,  with  a  cotint 
on  an  account  stated.  The  breaches  al- 
leged were,  the  not  loading  of  a  cargo  at 
St.  Michael's;  the  non-payment  of  200/. 
for  four  months'  freight ;  the  non-payment 
of  a  like  sum  found  to  be  due  on  an  account 
stated,  to  the  damage,  &c. 

Plea — as  to  the  sum  of  476/.  14*.  7d. 
parcel  of  the  several  sums  of  money  in  the 
declaration  mentioned,  plaintiff  ought  not, 
&c.,  because,  before  the  commencement  of 
thesuit,  to  wit.on  the  day  and  year  first  afore- 
said, the  defendant  paid  to  die  plaintiff  di- 
vers monies,  amounting  in  the  whole  to  the 
said  sum  of  476/.  14«.  7d.  in  full  satisfaction 
and  discharge  of  all  the  damages  by  the 
plaintiff*  sustained  on  occasion  of  the  non- 
performance of  the  said  promises,  as  to 
the  sum  of  476/.  14f.  7d.  parcel  of  the 
several  sums  of  money  in  the  declaration 
mentioned,  and  the  plaintiff  then  accepted 
and  received  the  said  sum  of  476/.  14«.  7d. 


in  full  satisfiiction  and  discharge  of  such 
damages. 

Demurrer,  assigning  for  causes,  that  it 
did  not  sufficiently  appear  in  or  by  the 
plea,  in  respect  of  what  counts  or  parts  of 
the  declaration  the  same  was  pleaded,'  or 
whether  the  sum  of  money  therein  alleged 
to  have  been  paid,  was  paid  in  satisfaction 
and  discharge  of  all  the  several  causes  of 
action  in  the  declaration  mentioned,  or  of 
some  of  those  causes  only,  or,  if  of  some 
only,  in  respect  of  which  of  those  causes  of 
action;  by  reason  whereofthe  plain  tiff  was 
prevented  from  replying  to  the  plea  with 
any  certainty ;  also,  that  the  plea  was  de- 
fective, in  not  sufficiently  shewing  when 
the  sum  of  money  then  mentioned  was 
paid;  also,  that  the  plea  was  irrelevant, 
and  an  insufficient  answer  to  any  of  the 
causes  of  action  in  the  declaration  men- 
tioned, inasmuch  as  the  payment  therein 
mentioned  was  alleged  to  have  been  made 
before  the  defendant  had  committed  imy* 
breach  of  any  of  the  promises,  as  in  the 
declaration  mentioned,  the  words,  "  the 
day  and  year  first  aforesaid,"  referring  to 
the  time  of  the  making  of  the  charter-party 
in  the  first  count  mentioned;  that  the  plea 
was  pleaded  to  the  damages  only,  and  not 
in  bar  of  any  part  of  the  action  ;  and  that 
it  was  in  other  respects  informal  and  in- 
sufficient, &c. 

Joinder. 

Erie,  in  support  of  the  demurrer,  con- 
tended, that  the  question  was,  whether  the 
plea  could  be  extended  to  and  give  an  an- 
swer to  the  entire  declaration ;  and  it  clearly 
could  not,  as  no  reference  was  made  to 
damages  for  not  taking  in  a  cargo ;  neither 
did  it  shew,  with  any  certainty  or  preci- 
sion, to  what  portions  of  the  demand  the 
payments  should  be  applied.  Mee  v.  Tmn^ 
linson^l)  was  decisive  of  the  question. 
There  the  plea  was  held  to  be  bad,  for  not 
shewing  to  how  much  of  the  sum  in  the 
first  count,  and  to  how  much  of  the  sum  in 
the  second,  it  was  pleaded. 

Whately,  (who  refused  to  amend,)  contr^. 
— The  decision  in  Mee  v.  TomUnson  is  not 
entitled  to  the  weight  contended  for;  as 
Parke,  B.,  in   Marshall  v.  Whiteside  {2), 

(1)  4  Ad.  &  £1.  tet ;  s.  c.  3  Law  J.  Rep.  (N.s.) 
K.B.  41. 

(t)  tM.UVf.  191 ;  s.  c.  5  Law  J.  Rep.  (w.s.) 
Eicb.  133. 
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sutes  the  disiatiifaction  of  Patteson,  J.  at 
the  judgment  in  that  respect.  There  isi 
besides,  Jourdain  v.  Johnson  (3),  where  Lord 
Abinger  said,  it  would  be  extremely  in-> 
convenient  to  defendants  to  be  more  re* 
fttricted  in  that  respect,  than  they  were 
under  the  old  practice  of  paying  money 
into  court  on  the  common  rule,  in  place  of 
which  this  plea  is  framed ;  and  as  it  was 
the  constant  practice  to  pay  one  sum  into 
court  generally,  on  all  the  counts,  he  con* 
sidered  it  no  sufficient  reason  why  this 
should  not  be  equally  done  under  the  new 
rule.  The  case  is  clearly  analogous  to 
that  in  which  money  is  paid  into  court; 
and  the  principle  on  which  both  classes 
are  decided,  should  be  unvaried  and  the 
same. 

TiNDAL,  C.J. — This  plea  is  intended  to 
be  one  in  accord  and  satisfaction ;  and  C. 
B.  Comyns,  in  hin  Digest^  *  Accord/  B.  1» 
lays  it  down, ''  that  an  accord,  which  makes 
a  good  plea,  must  be  in  full  satisfaction  of 
the  thing  demanded."  This  evidently  is 
not  the  case  here;  and  as  the  defendant 
has  refused  to  amend»  there  must  be  judg* 
tnent  for  the  plaintiflT. 

The  other  Judges  concurring — 

Judgment  accordingly. 


1836. 
June  d. 


} 


YOUNG  ».  MURPHY.* 


Breach^  of  Promue  of  Marriage — Plead- 
ing, 

In  an  action  against  the  defendant  for 
breach  of  promise  of  marriage^  the  defendant 
pleaded  frst,  that  after  tfi  making  of  the 
promise^  he  fvas  informed,  and  believed,  that 
the  plaintiff  was  an  immodesty  lewd,  and  tin- 
chaste  person ;  that  she  had  committed  acts 
of  fornication  with  one  H.  P,  and  that  she 
was  pregnant  by  the  above-named  person, 
and  had  been  delivered  of  a  bastard  child ; 
secondly,  that  after  the  promise,  she  had 
committed  fornication  with  some  person  or 
persons  to  the  defendant  unknown,  and  was 
pregnant,  and  delivered  of  a  bastard;  where* 
fore  he  refused,  ^c,  as  he  lawfully  might : — 

(3)  «  Cr.  M.  &  R.  564;  a.  c.  5  Law  J.  Rep. 
*  This  case  was  decided  in  Trinity  term  last. 


Held,  upon  special  demurrer,  that  such  pf« 
were  not  bad,  on  the  ground  of  putting  ma 
ma  Hers  in  issue ,  and  of  uncertainty* 

The  plaintiff  declared  against  the  c 
fen  dan  t  for  breach  of  promise  of  marria 
and  alleged  that  he  had  intermarried  w 
another  woman,  who  was  named. 

Picas — First,  non-assumpsit. — Second 
that  after  the  making  of  the  supposed  p 
mise  and  undertaking  in  the  declarat 
mentioned,  and  before  the  defendant's 
tcr marriage  with  E.  S,  in  the  declarat 
mentioned,  to  wit,  on  the  3 1  st  of  May  1 8 
he  discovered  and  received  informal 
that  the  plaintiff  was  an  immodest,  le 
unchaste,  and  immoral  person,  and,  bt 
sole  and  uniTiarrie<l,  had  had  carnal  in 
course  with,  and  was  carnally  known  by 
had  committed  fornication  with  one  H 
of  which  thedefendanthadno  notice,  kn 
ledge,  or  suspicion  at  the  time  of  raal 
the  supposed  promise  and  undertakin 
the  declaration  mentioned ;  and  he  fur 
said,  that  the  information  he  so  recc 
and  had,  was  true,  and  that  the  plai 
was  an  immodest,  lewd,  unchaste,  and 
moral  person,  and,  being  sole  and  uni 
ried,  had,  after  the  making  the  said 
posed  promise  and  undertaking  in 
declaration  mentioned,  and  before  hisii 
marriage  with  E.  S,  had  carnal  interc< 
with,  and  had  been  carnally  known  b\ 
had  committed  fornication  with  H 
wherefore  the  defendant  refused  to  n 
the  plaintiff,  and  intermarried  with  1 
as  he  lawfully  mightfor  the  cause  afore 
Verification. — Thirdly,  that  after  the 
ing  of  the  said  supposed  promise  an* 
dertaking  in  the  declaration  mentionec 
before  his  intermarriage  with  the  said 
he  received  information,  and  had  f 
that  the  plaintiff,  being  sole  and  unma 
had  committed  fornication  with  some 
son  or  persons  to  him,  the  defendan 
known,  and  was  pregnant  and  with 
of  a  child  likely  to  be  born,  and  ^ 
was  afterwards  born  a  bastard,  b 
which  he  had  no  notice,  knowlc<li] 
suspicion  at  the  time  of  making  the 
sup^wsed  promise  and  undertaking 
declaration  mentioned  ;  and  the  defei 
in  fact,  said,  that  the  plaintiff,  bcin 
and  unmarried,  after  the  making  of  th 
supposed  promise  and  undertaking  i 
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dedaration  mentioned,  and  before  the  inter*- 
manriage  of  the  defendant  with  the  said  £.  S, 
had  committed  fornication  with  some  per* 
son  or  persons  to  the  defendant  unknown, 
and  had  become  and  was  pregnant  and 
with  child  of  a  child  likely  to  be  bom,  and 
which  was  subsequently  bom  a  bastard, 
wherefore,  he,  the  defendant,  did  refuse  to 
marry  the  plaintiff,  and  did  marry  the  said 
£.  S,  as  he  lawfully  might,  for  the  cause 
aforesaid.     Verification. 

Demurrer,  assigning  for  causes — That 
although  every  plea  ought  to  contain  but 
one  answer  to  the  declaration,  and  not  to 
contain  several  distinct  matters  of  defence, 
yet  the  defendant  had  endeavoured  by  his 
said  second  plea,  to  include  two  answers 
to  the  declaration  in  the  same  plea,  and  to 
include  therein  two  distinct  matters  of 
defence  tp  the  cause  of  action  mentioned 
in  the  declaration,  inasmuch  as  in  one  part 
of  the  said  second  plea  he  had  alleged  that 
the  plaintiff  was  an  immodest,  lewd,  un- 
chaste, and  immoral  person,  and  in  another 
part  of  the  same  plea,  that  she,  being  sole 
and  unmarried,  had  had  carnal  intercourse 
withy  and  had  been  carnally  known  by  and 
committed  fomication  with  the  said  H.  P; 
and  also,  for  that  the  said  plaintiff  could 
not  traverse  or  confess  and  avoid  either 
of  these  distinct  answers,  and  matters  of 
defence,  without  admitting  the  other  of 
them  ;  nor  could  she  take  or  offer  any  cer* 
tain  issue  upon  the  said  matters  of  defence; 
and  also,  for  that  the  said  plea  tended  to 
prolixity  in  pleading,  and  could  not  be 
answered  by  a  single  replication  ;  also,  for 
that  the  said  allegation  contained  in  the 
second  plea,  by  which  it  was  alleged  that 
the  plaintiff  waa  an  immodest,  lewd,  un- 
chaste, and  immoral  person,  was  bad,  as 
not  suflSciently  certain,  not  giving  or  con- 
veying to  the  plaintiff  any  sufficient  or 
certain  information  or  knowledge  as  to  the 
manner  in  which  the  defendant  intended 
to  impeach  her  modesty,  chastity,  or  mo- 
rality, or  upon  what  immodest,  lewd,  un- 
chaste, or  immoral  conduct  of  the  plaintiff, 
the  defendant  intended  to  rely  in  support 
of  that  allegation,  nor  would  the  plaintiff, 
from  such  allegation,  be  in  any  way  pre- 
pared to  answer  the  said  charge ;  and  also 
for  that  the  said  second  plea  did  not  suf- 
ficiendy  state  or  allege  that  the  plaintiff 
was  an  immodest,  lewd,  unchaste,  or  im- 
moral person,  because  she  had  carnal  in- 


tercourse with  and  had  been  carnally 
known  by,  and  committed  fomication  with 
the  said  H.  P,  as  mentioned  in  the  plea,  or 
for  any  other  separate  and  distinct  causes  or 
cause,  and  the  plaintiff  was,  by  the  said 
second  plea,  left  in  uncertainty  as  to  what 
particular  charge  of  immodesty,  lewdness, 
unchastity,  and  immorality,  the  defendant 
meant  to  bring  against  her  by  the  allegation 
first  above  mentioned,  and  that  the  second 
plea  was,  in  other  respects,  double,  uncer- 
tain, informal,  and  tended  to  prolixity  in 
pleading,  and  to  several  issues,  and  was 
against  the  rules  of  pleading,  and  also  for 
that  the  defendant  had  not  stated  or  alleged 
in  his  said  second  plea,  at  what  time  or 
times  the  plaintiff  committed  fornication 
with  the  said  H.  P,  as  in  the  second  plea 
mentioned,  although  that  allegation  was  a 
material  one,  and  ought  to  have  been  stat- 
ed with  sufficient  certainty  of  time  ;  that 
although  every  plea  ought  to  contain  but 
one  answer  to  the  declaration,  and  ought 
to  contain  only  one  matter  of  defence,  yet 
the  defendant  had  endeavoured,  by  his 
third  plea,  to  include  two  answers  and 
matters  of  defence  to  the  declaration  in 
the  said  third  plea,  inasmuch  as  he  had 
alleged  in  the  said  plea,  that  the  plaintiff 
had  committed  fomication  with  some  per- 
son or  persons  to  the  defendant  un- 
known, and  then  had  gone  on  to  aUege 
in  the  same  plea,  that  the  plaintiff  had  be- 
come and  was  pregnant  and  with  child  of 
a  chOd  likely  to  be  born,  and  which  was 
subsequently  bom  a  bastard,  while  a  plea 
containing  either  of  the  above  allegations 
would  be  a  sufficient  answer  to  the  decla- 
ration ;  also,  for  that  it  was  not  alleged  by 
whom  the  said  plaintiff  had  become  and 
was  pregnant  with  the  said  child,  or  that 
the  person  or  persons  by  whom  she  was 
so  pregnant,  were  unknown  to  the  defen- 
dant, or  that  the  said  pregnancy  was  the 
result  of  the  fornication  so  alleged  to  have 
been  committed,  as  in  the  third  plea ;  also, 
for  that  the  defendant  had  not  alleged  in 
or  by  the  said  third  plea,  with  sufficient 
certainty,  whether  he  intended  to  rely  on 
the  plaintiff's  having  committed  fomication 
with  one  person  only,  or  with  more  than 
one,  but  had  stated  in  the  alternative,  that 
she  had  committed  fornication  with  some 
person  or  persons  unknown  to  him;  and 
also,  for  that  the  defendant  had  not  stated 
in  his  said  third  plea,  with  sufficient  cer- 
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tainty,  at  what  time  such  fornication  was 
committed,  or  that  the  time  when  it  was 
committed  was  unknown  to  him,  although 
the  committing  of  such  fornication  was  a 
material  fact,  and  ought  to  have  heen  al- 
leged with  sufficient  certainty  as  to  time. 

Joinder. 

Peacock,  for  the  demurrer,  objected  to 
the  duplicity  of  the  second  and  third  pleas, 
in  consequence  of  which,  the  plain  tiff  could 
not  use  the  general  replication,  as  it  would 
not  be  a  sufficient  answer  to  the  various 
matters  which  these  pleas  contained.  Such 
replication  would  put  in  issue  the  fact  of 
the  pregnancy ;  but  it  would  leave  un- 
touched the  fact  of  who  the  father  of  the 
illegitimate  child  was.  For  aught  that  ap- 
peared, by  such  mode  of  pleading,  the  de- 
fendant himself  might  have  stood  in  such 
relation,  and  be  entitled  to  such  character ; 
and  in  such  case,  iiccording  to  the  opi- 
nion intimated  by  Lord  Tenterden  in 
Irving  V.  Oreenwood  (1%  the  defendant 
would  be  liable.  In  the  case  ireferred  to. 
It  was  admitted,  that  after  the  promise  the 
plaintiff  had  a  child,  but  it  was  contended 
that  the  defendant  was  the  father;  and 
the  Lord  Chief  Justice  told  the  jury,  that 
if  they  thought  the  defendant  was  not  the 
father,  he  was  entitled  to  their  verdict. 
Hence  it  was  to  be  inferred,  that  in  his 
Lordship's  opinion,  if  the  defendant  was 
the  father,  he  was  bound  to  carry  his  pro- 
mise into  eflfect. 

[Park,  J.  and  Vauohan,  J.,  protested 
at  once  against  the  doctrine  and  the  con- 
clusion attempted  to  be  deduced.] 

This  mode  of  pleading  was  also  fraught 
with  this  inconvenience  and  mischief  to 
the  plaintiff,  that  she  could  not  know  how 
to  shape  her  evidence  so  as  to  meet  the 
allegations  of  the  defendant.  The  pleading 
was  also  liable  to  the  objection  of  generality, 
which,  in  an  action  of  this  nature,  could 
not  be  allowed.  The  defendant  affected 
to  rely  upon  various* acts  of  immorality, 
which  he  did  not  specify,  whereas  he 
should  point  out  the  single  act  on  which 
he  meant  to  rely,  and  to  that  act  he  should 
be  confined.  Suppose  he  had  published 
in  a  newspaper  the  alleged  reason  of  his 
not  marrying  the  plaintiff,  and  an  action 
were  brought  against  him  for  so  doing, 
would  he  be  allowed  to  plead  as  he  has  ? 

(i;  1  Car.  &  Pay.  S50. 


He  certainly  would  not.  In  TAn»<m  ?. 
Stuart  (2),  where,  in  an  action  for  a  libel, 
the  plea  was  equally  general,  Ashurst,  J. 
said,  '*  This  plea  is  bad,  on  account  of  its 
generality.  When  the  defendant  took 
upon  himself  to  justify  generally  the  charge 
of  swindling,  he  must  be  prepared  with 
the  facts  which  constitute  the  charge,  in 
order  to  maintain  his  plea.  Then  he 
ought  to  state  those  facts  specifically, 
to  give  the  plaintiff  an  opportunity .  of 
denying  them,  for  the  plaintiff*  cannot 
come  to  the  trial,  prepared  to  justify  his 
whole  life  ;"  and  per  BuUer,  J.,  "  This 
is  contrary  to  every  rule  of  pleading; 
for  wherever  one  person  charges  another 
with  fraud,  he  must  know  the  particular 
instances  on  which  his  charge  is  founded, 
and  therefore  ought  to  disclose  them."  The 
doctrine  thus  laid  down  is  not  confined  to 
cases  of  libel ;  it  is  equally  applicable  to 
the  present.  The  defendant  here  must  be 
supposed  to  know  the  particular  acts  of 
unchastity  which  he  has  imputed  to  the 
plaintiff,  and  he  should  state  them.  A 
similar  doctrine  has  been  adopted  and  acted 
upon  in  Holmes  v.  Catesby{p\  and  Jonet 
V.  Stevens  (i^). 

TiNDAL,  C.J. — There  is  no  analogy  be- 
tween the  supposed  case  and  the  present. 
In  the  case  put,  the  party  would  be  ob- 
viously a  wrong- doer ;  and  in  all  the  cases 
cited,  which  were  cases  of  libel,  the  defen- 
dant was  a  wrong-doer.  Whether  or  not 
he  is  so  here  is  subjudice. 

Upon  the  suggestion  of  the  Court,  the 
plaintiff  agreed  to  withdraw  the  demurrer, 
and  join  issue  on  the  pleas. 

Taddy^  Serj,  was  to  have  supported  the 
pleas. 


•} 


WILLIAMS  AND  ANOTHER  V. 
SHARWOOD  AND  OTHBES. 


1836. 

Nov.  25 

Nolle  Prosequi — Costs — Bill  of  ParticU' 
lars. 

The  plaintiffs  declared  tn  assumpsit  for 
3,000/.  goods  sold^  mith  counts  for  money 
lent,  and  on  an  account  stated;  and  the  bill 

(2)  1  Term  Rep.  748. 

(3)  1  TaoDt.  543. 

(4)  11  Price,  235. 

*  This  cace  was  decided  in  Micbaeloias  term. 


Digitized  by 


Google 


HILARY  TERM,  1837. 


183 


of  particulars  Umiied  the  demand  to  a  certain 
amount^  giving  credit  generally  for  a  certain 
sum,  and  the  defendants  pleaded  non  assump' 
serunt,  a  set-off,  and  payment  of  money  into 
court.  To  these  pleas,  the  plaintiffs  entered 
a  nolle  prosequi,  and  took  the  money  out  of 
court,  leaving  still  an  excess  of  amount  claims 
edin  their  particulars,  over  the  sum  taken 
out : — Held,  that  the  defendants  were  entitled 
under  the  9Srd  section  of  8  ^4  Will.  4.  c.  42, 
OH  the  judgment  of  no\,  pros.,  to  the  costs  of 
the  pleas  above  referred  to,  (except  that  of 
the  payment  of  the  money  into  court,)  and  of 
many  other  pleas  which,  by  an  arrangement 
between  the  parties,  were  not  put  upon  the 
record,  but  which  were  delivered  with  a 
Judge's  order  to  the  plaintiffs,  and  were  to 
cperate  as  a  particular  of  what .  the  defen^ 
dants  might  jgive  in  evidence. 

The  plaintiflTs  declared  in  assumpsit  for 
3,000/.,  goods  sold,  &c.,  with  counts  for 
money  lent,  and  on  an  account  stated. 
The  defendants  pleaded  twenty-nine  pleas, 
which  were  in  substance  as  follows : — first, 
as  to  all  the  monies  in  the  declaration  ex- 
cept 1,059/.  lOi.  7d,  non  assumpserunt ;' — 
second,  as  to  50/.,  parcel  of  the  monies  in 
the  first  plea  mentioned,  except,  &c.  the 
dehyery  by  defendants  to  plaintiffs  of  a 
bill  of  exchange  for  50/.,  and  payment  to 
the  plaintiffs  by  the  acceptor  of  the  bill  for 
50/.  before  action.  Then  followed  seven- 
teen pleas  similar  to  the  second,  stating 
the  payments  of  different  sums  by  the  ac- 
ceptors of  dififerent  bills ;  and  seven  pleas, 
varying  only  from  the  last  seventeen,  in 
stating  the  payments  to  have  been  made 
after  action  by  different  acceptors.  Then, 
a  plea  of  payment  as  to  860/.  16«.  Id, ;  a 
plea  of  set-ofiTto  the  whole  declaration,  ex- 
cept the  money  paid  into  court ;  and,  lastly, 
the  plea  of  payment  into  court  of  1,059/. 
lOi.  7d. 

£.•    I,    d. 

The  plaintiffs' particalar  was  for..    X,9tO      6      8 

Giring  credit  generally    483     10      8 

Tbos  redocinf^  their  demand  to   ..    1,436     16      0 
Sam  paid  into  coart 1,059    10      7 

Esoets  of  claim 377      5      5 

Upon  the  summons  to  plead  several 
matters  being  attended  before  a  Judge,  he 
allowed  all  the  pleas;  but,  as  they  were 
reryloogf  his  Lordship  suggested  an  ar- 


rangement, assented  to  by  the  parties, 
that  an  order  should  be  drawn  up,  strik- 
ing out  all  the  pleas  from  the  second  to 
the  twenty-sixth  inclusive,  and  that  the 
defendants  should  be  placed  in  the  same 
position  in  all  respects  as  if  the  pleas  had 
been  pleaded ;  the  pleas  struck  out  being 
delivered  with  the  order,  and  operating  as 
a  particular  of  what  the  defendant  might 
give  in  evidence  :  the  pleas  not  struck 
out,  viz.  the  first,  twenty-seventh,  twenty- 
eighth,  and  twenty-ninth,  were  delivered 
as  pleas  in  the  action.  As  to  the  non  as- 
sumpsit, the  payment,  and  the  set-off,  the 
plaintiffs  entered  a  nolle  prosequi,  and  they 
took  the  money,  1,059/.  lOi.  7d.,  out  of 
court.  The  defendants  signed  judgment 
under  section  33  of  the  statute  3  &  4  Will.  4. 
c.  42,  for  the  costs  in  respect  of  the  nolle 
prosequi.  Upon  the  taxation,  the  Protho- 
notary  allowed  the  defendants  the  costs  of 
the  whole  of  the  pleas,  except  that  of  pay- 
ment of  money  into  court;  and  he  gave  the 
following  reasons  for  his  decision — viz. 
The  plaintiffs  brought  all  the  costs  upon 
themselves,  by  claiming  in  their  particu- 
lars a  greater  sum  than  they  af^rwards 
took  out  of  court.  The  first  plea  was  non 
assumpserunt  to  all  the  monies  claimed  in 
the  declaration,  except  that  part  which  is 
covered  by  the  payment  of  money  into  court : 
all  the  special  pleas  relate  to  the  same  part 
of  the  declaration  as  the  non  assumpserunt ; 
and  the  nolle  prosequi  entered  to  the  non  as- 
sumpserunt, admits,  that  no  cause  of  action 
existed  beyond  the  amount  paid  into  court. 
The  costs  of  the  special  pleas  have  been, 
therefore,  occasioned  by  the  unnecessary 
statement  in  the  declaration  and  particu- 
lars of  a  greater  sum  than  was  really  due ; 
and  it  appears  to  have  been  the  intention 
of  the  legislature  to  visit  the  plaintiffs  with 
the  costs  which  they  have  occasioned.  Nei- 
ther was  the  credit  allowed  to  the  defendants 
in  the  particulars,  of  any  avail  to  them  in 
their  pleadings,  since,  as  the  plaintiffs  re- 
fused to  state  an  account  of  which  bills  the 
credit  was  allowed  for,  the  defendants  were 
obliged  to  plead  the  payment  of  every 
bill,  since  they  could  not  tell  whether  the 
amount  of  any  particular  bill  was  credited 
or  not. 

Kelly  obtained  a  rule,  calling  upon  the 
defendants  to  shew  cause  why  they  should 
not  be  dis^owed  their  costs,  taxed  under 
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the  judgment  of  nolle  proseqm,  signed  in 
the  cause.  The  case,  he  contended,  was  not 
within  the  spirit  or  the  words  of  the  section 
of  the  statute,  which  gave  costs  to  the 
defendant  only  when  a  nolle  prosequi  had 
heen  entered  upon  any  count,  or  as  to  any 
part  of  the  declaration;  whereas  the  nolle 
prosequi  here  was  entered  only  to  a  part  of 
the  sum  claimed.  The  consequence  of  grant- 
ing costs  upon  an  occasion  like  the  pre- 
sent, would  be  to  make  the  plaintiff  confine 
himself,  with  an  injurious  strictness,  to  the 
particulars  of  his  demand,  and  thereby  give 
the  defendant  an  advantage,  to  which,  con- 
sistently with  justice,  he  was  not  entitled. 
Wightman,  who  shewed  cause  in  the 
first  instance,  urged,  that,  upon  principle, 
the  ofticer's  taxation  was  correct ;  the  sums 
claimed  formed,  it  could  not  be  denied,  an 
important  part  of  the  declaration,  and  were 
to  be  considered  as  such.  It  did  not  follow 
that  injustice  or  wrong  would  be  done  to 
the  plaintiffs,  by  compelling  them  to  adhere 
rigidly  to  their  just  demands.  The  contrary 
was  the  fiict,  and  if,  in  such  case,  the  de- 
fendants placed  special  pleas  unnecessarily 
upon  the  record,  they  would  have  to  pay 
the  costs.  The  vague  and  general  nature  of 
the  particular,  compelled  the  defendants  to 
plead  as  they  had  pleaded.  The  plaintififs, 
by  giving  merely  a  general  credit  for  4S3L 
\0s.  8cf.,  rendered  it  imperative  upon  the 
defendants  to  adopt  the  present  course,  as 
necessary  for  their  safety. 

TiNDAL,  C.J. — The  defendants  are,  there 
can  be  no  doubt,  entitled  to  certain  costs, 
under  the  SSrd  section  of  the  8  &  4  Will.  4. 
c.  42,  the  words  of  which  are,  "that  where 
any  noUe  prosequi  shall  have  been  entered 
upon  any  count,  or  as  to  part  of  any  decla- 
ration, the  defendant  shall  be  entitled  to  and 
have  judgment  for,  and  recover  his  reason- 
able costs  in  that  behalf;"  and  the  question 
is,  what  costs  they  are  to  which  the  defen- 
dants here  are  entitled  7  To  what  inconveni- 
ence would  it  not  tend  if  we  were  to  assent 
to  this  application :  if,  upon  the  one  hand, 
we  were  to  decide,  that  the  defendant  was 
not  entitled  to  costs,  we  should  render  the 
statute  inoperative  ;  and,  upon  the  other, 
what  unnecessary  discussion  should  we  not 
be  introducing,  if  we  were  to  allow  this 
course  to  be  adopted  afler  a  nolle  prosequi 
had  been  entered.  The  plaintiff  should  have 


interposed  at  an  earlier  stage,  and  caused 
the  pleas  to  be  struck  out,  if  they  were  put 
improperly  upon  the  record.  The  rale 
should  be  discharged. 

The  other  Judges  concurring, — 

Rule  duehargtd» 


1887.   \   DUKNAOB  e.  KEHBLB  AMD 

Jan.  81.  )  OTHERS. 

Trespass —  Costs — Certificate. 

In  trespass  for  breaking  and  entering  ike 
plaintiff^ s  dwelling-house^  damaging  hckty 
taking  goods^  ^c,  the  defendant  pleaded^ 
fir  St  t  not  guilty ;  secondly  ^  tJuU  there  hang  an 
arrear  of  rent  for  etghty-famr  weeks  due, 
he  entered  for  the  purpose  of  distrmtrng, 
the  outer  door  being  open.  A  verdict  having 
passed  for  the  plakntiff  on  the  first  plea, 
with  one  farthing  damages^  and  for  the  de- 
fendants on  the  second: — Held,  that  the 
plaintiff  was  not  entitled  to  have  his  costs 
taxed  without  a  certificate  from  the  Judge. 

Trespaaa  fer  breaking  and  entering  the 
plaintiff's  dwelling-house,  damaging  locks, 
taking  goods,  &c. 

Pleas — First,  not  guilty  ;^— second,  ex- 
cept as  to  breaking  open  the  doors  and  da- 
maging the  locks,  that  the  plaintiff  eighty- 
feur  weeks  next  before  the  time  wben,&c., 
held  the  house  as  tenant  to  Kenible,  at  a 
weekly  rent,  and,  the  rent  for  eigfatj-four 
weeks  being  in  arrear,  the  defendants  en- 
tered, the  outer  door  being  open,  to  distrain, 
and  did  distrain  the  goods,  &c.  for  the  rent 
in  arrear. 

In  his  replication,  the  pbdntiff  jouied 
issue  upon  the  first  plea,  and  as  to  the  se- 
cond, said  that  the  door  was  not  open,  and 
that  the  defendants  of  their  own  wrong,  &c 

A  verdict  passed  for  the  defendants  on 
the  second  plea,  and  for  the  plaintiff  on 
the  first,  damages  one  ferthing.  Bosanqnet, 
J.,  before  whom  ^e  cause  was  tried,  did 
not  certify  under  22  &  28  Car.  £.  c  9,  and 
the  Prothonotary  having  refused  to  tax  the 
plaintiff  his  costs  wiUiout  such  certifi- 
cate,— 

Andrews^  Serj,  obtained  a  rale,  calling 
on  the  defendants  to  diev  cause  why  die 
oflScer  should  not  tax  die  plaintiff  his  costs 
without  the  cerdficate.  He  relied  tqion  the 
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nde  of  Hikrj  terni,  4  Will.  4,  which  limit- 
ed the  efifect  of  the  ^ea  of  not  guilty  in 
tretpats  qmrt  elmi$tm  fregit,  and  confined 
it  to  a  denial  of  the  treepasa  being  commit- 
ted  as  aUeged,  in  the  place  mentioned.  Un- 
der dwtecircamstances,  he  submitted,  that 
MM  the  freehold  could  not  come  in  quettiony 
the  plaintiff  was  entitled  to  his  costs  with- 
out the  Judge's  certificate,  and  he  cited 
HugkeM  V.  HugkeM{\\  where  it  was  held, 
that  since  the  rule  of  Hilary  term,  4 
WiXL  4,  on  a  plea  of  not  guilty  in  trespass 
futre  ciauMumfregUf  the  plaintiff  is  entitled 
to  Ml  costs,  akhouah  he  obtains  damages 
less  than  40^.,  and  the  Judge  does  not 
certify. 

Taifourdt  Sterj.  shewed  cause. — He  ad- 
mitted the  correctness  of  the  decision  in 
Hughes  y.  Hugkei^  and  also  in  Smith  v. 
Edwards  (ft\  where  a  similar  doctrine  was 
established;  but  he  denied  that  the  new 
rule  was  applicable.     The  case  was  not  of 
necessity  within  its  meaning  and  limit,  for 
there  were  still  many  occasions  when,  upon 
a  i^ea  of  not  guilty,  the  freehold  mi§^t 
come  in  question ;  and  upon  such  plea  tne 
special  matter  might  be  given  in  evidence, 
under  acts  of  parliament ;  as  for  example, 
m  an-  action  of  trespass,  under  the  Bank- 
rupt Law,  or  in  actions  against  Justices  of 
the  Peace  on  the  Highway  Acts,  and  under 
11  Geo.   2.    c.  19,   the  2l8t  section    of 
which,   authorising  such  evidence  under 
that  plea,  was  drawn  up  nearly  in  the  veiy 
wordb  to  be  found  upon  the  present  record. 
These  instances  were  sufficient  to  shew, 
that  under  the  present  form  of  pleading, 
the  freehold  might  still  come  in  question  ; 
consequently,  the  new  rule  did  not  apply, 
and  the  pUuntiff  was  not  entitled  to  costs 
without  the  Judge's  certificate. 

Andrews,  Serf,  and  BomfMUt  Serj.^  in 
support  of  the  rule,  relied  on  the  cases  re- 
ferred to,  and  cited  in  addition  Bone  v. 
Dam  (S). 

The  Court  said,  they  would  look  into 
the  pleadings,  and  consult  Bosanquet,  J. 
They  afterwards  communicated  to  the  Pro- 
thonotary ,  that  they  had  considered  the  case, 

(t)  9Cr,  M.  &  R.  663;  1.  e.  5  Law  J.  Rep. 
>•■.)  £xcb.  31. 

<S)  4l>owl.  P.C.  6iti. 

(3)  3  Ad.  &  El.  7U  ;  ■.  0. 4  Law  J.  Rap.  (n.8.) 
C.B.  «41. 

New  Series,  VI.— C.P. 


and  were  of  opinion,  that  the  plaintiflT  was 
not  entitled  to  costs  without  a  certificate, 
under  the  stat.  of  Car.  2  ;  and,  therefore, 
the  rule  for  directing  the  Prothonotary  to 
tax  his  costs  must  be  discharged,  but  with- 
out costs. 

Ruk  discharged. 


18S7.       7  ICASSBT  AMD  OTHBaS  0. 

Jan.  M.  y  nammbt,  clebk. 

Stamp — Marriage  Settlement — Annuity 
"^JPleading. 

A  marriage  settlement  deed^  whereby  a 
party  in  consideration  of  the  marriagCf  and 
a  sum  afnumey  paid  as  a  marriage  portion 
by  the  father  of  the  intended  mfe^  covenants 
to  pay  an  annuity  to  trustees^  to  the  use  of 
the  husband  and  wife  during  their  joint  lives, 
does  not  require  an  ad  valorem  stamp,  witfun 
55  Oeo.  3.  c.  184.  sch.  part  1,  as  upon  the 
sale  of  an  annuity. 

The  obfection,  that  the  deed  has  not  been 
inrolled,  cannot  be  taken  upon  a  plea  of  non 
est  factum. 

This  was  axi  action  by  the  trustees, 
under  the  marriage  settlement  of  R.  C. 
Vaughan  and  Ann  Massey,  whereby  the 
defendant  covenanted  in  consideration  of 
the  marriage,  and  of  the  sum  of  4,000/., 
which  E.  Massey  had  agreed  to  advance 
as  a  portion  to  his  daughter,  to  pay  to  the 
plaintiffs,  l>y  equal  half-yearly  payments, 
the  clear  yearly  sum  of  800/.,  for  the  use 
of  R.  C.  Vaughan  and  Ann  Massey,  dur- 
ing their  joint  lives.  The  action  was 
brought  to  recover  six  months*  arrears, 
and  die  defendant  pleaded  non  estfactumi 

At  the  trial,  before  Park,  J.,  at  Guild* 
hall,  the  deed  was  nroducecl,  and  bore 
stamps  of  1  /.  15 J.,  121.,  and  5/. :  but  it  was 
not  proved  to  have  been  inrolled.  The 
plaintiff*  obtained  a  verdict ;  and — 

Alexander,  pursuant  to  leave,  now  moved' 
to  enter  a  nonsuit,  submitting,  that  as  the 
consideration  for  the  annuity  was  mar- 
riage, and  a  sum  of  money,  there  was  a 
sale  of  an  annuity  within  55  Geo.  3.  c.  134. 
sched.  part  1,  and  the  deed  required  a 
stamp  of  451. ;  and  he  also  objected,  that 
the  deed  ought  to  have  been  inrolled  under 
53  Geo.  8.  c.  141,  conceding  that  it  was 
f  B 
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doubtful,  whether  that  objection  was  avail- 
able under  the  plea  of  non  est  factum. 

Tin  DAL,  C.J. — It  cannot  be  contended, 
that  the  transaction,  in  respect  of  which 
the  settlement  was  made,  was  a  sale. 
Neither  can  the  case  of  Denn  v.  Diamond 
(1)  be  denied.  There  it  was  held,  that  a 
conveyance  by  father  to  son  of  a  free- 
hold estate,,  reciting  that  the  father  was 
minded  and  resolved  to  give  and  assure 
the  same  to  his  son,  as  well  in  considera- 
tion of  the  natural  love  and  affection  which 
he  entertained  for  his  son,  as  also  in  con- 
sideration of  the  provision  which  his  son 
had  that  day  made  by  his  bond,  or  obliga- 

(1)  4B.&C.948;i.o.aLswJ.IUp.K.B.9n. 


tion  in  writing,  of  1 ,500(.,  in  augraenta 
tion  of  the  portion  of  his  sisters,  did  nc 
amount  to  a  sale  to  the  son ;  and,  consc 
quently,  that  the  conveyance  did  not  n 
quire  an  ad  valorem  stamp,  under  48  Gee 
3.  c.  14.  sched.  part  1.  The  transactic 
cannot  be  said  to  be  a  mere  sale.  Tl: 
party  was  not  to  put  the  money  in  b 
pocket  and  carry  it  off.  He  was  to  c 
much  more, — he  was  boimd  to  educate  tl 
children  and  support  his  wife  in  a  becor 
ing  manner,  and  in  a  station  suitable 
that  which  she  held  before.  As  to  t] 
other  objection,  that  cannot  be  taken  a 
vantage  of,  as  it  has  not  been  pleaded. 
The  other  Judges  concurring — 

Rule  refused. 


END  OF  HILARY  TERM,  1837. 


MEMORANDUM. 

DuEiNo  this  vacation^  and  previouily  to  the  commencement  of  the  Spring  Circuit,  Mr.  Jw 
Qamrlke  retired  hia  teat  as  a  Judge  of  this  Court.  Thomas  Colt  man,  Esq.,  of  the  Imier  Tem 
oa%  of  His  Miyesty's  Coumd,  was  appunted  to  the  vacant  office,  and  shortly  aflerwards  rece 
the  honour  of  knighthood* 
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DOE  dem.  BRAINB  V.  MAPLE. 


Ejectment —  fVitness — IniereH. 

In  ejectment  by  a  mortgagee  to  recover 
corporation  landty  the  rated  tnhabitanti  of 
the  borough  are  competent  to  prove  the  title 
of  the  leuoTf  inaemuch  ae  their  testimony  is 
adoerse  to  their  interest ;  it  being  their  in- 
tereU  that  things  should  remain  as  they  reere^ 
and  that  the  mortgagee  should  not  recover 
the  landst/rom  whtch^  he  would^  upon  reco" 
very,  be  authoriaed  to  remove  aU  others. 

Ejectment  by  the  mortgagee  of  eertain 
lands  at  Iptwich,  in  Su^k,  against  the 
tenant  in  possession. 

At  the  trial,  before  Coltman,  J.,  at  the 
last  Assizes  for  the  above-mentioned  coun- 
ty, it  appeared  that  the  action  was  brought 
under  the  following  circumstances : — 

The  old  corporation  of  Ipswich,  whose 
property  the  lands  were,  made  a  lease  of 
them  in  1796,  to  one  Ellis,  who  occupied 
until  1815»  when  one  Salford  became  the 
occupant*  and  continued  so  until  the  de* 
fendant  entered  into  the  ppssession*  The 
deed  under  which  the  lessor  of  the  plain tiS* 
claimed,  bore  date  in  181^,  and  it  pur- 
ported to  be  an  assignment  of  property 


from  Barthrop  to  T.  Pytchesi  for  the  re^ 
raainder  of  a  term  of  900  years,  to  secure 
1,500/.  and  interest.  This  deed  wa^ 
stamped  with  a  deed  stamp,  and  recited 
the  original  mortgage  in  1775,  and  a  sub- 
sequent assignment  to  Batley,  then  town 
derk  of  Ipswich,  in  trust  for  the  corpora- 
tion, and  then  an  assignment  from  Batley 
to  Barthrop.  The  defendant  became  tenant . 
to  the  premises  in  1818|  (three  years  after 
the  date  of  the  deed  of  assignment  to  the 
lessor,)  under  a  lease  from  the  corporation. 
Upon  the  dissolution  of  the  old  corporation, 
under  the  late  act,  5  &  6  Will.  4.  c.  76, 
the  tenants  refused  to  pay  their  rents ;  and 
in  August  1886,  the  lessor  served  the  fol- 
lowing notice  upon  the  defendant : — **  As 
mortgagee  of  the  Ipswich  Corporation 
Marshes,  now  in  your  occupation,  I  do 
hereby  give  you  notice,  and  require  you 
forthwith  to  pay  to  me  all  arrears  of  rent 
now  due,  and  all  rent  that  shall  hereaflejc 
become  due  from  you  for  the  same,  in  order 
that  such  rent  may  be  by  me  applied  in  or 
towards  payment,  satisfaction,  or  discharge 
of  the  interest  money  due,  and  to  accrue 
due  to  me,  as  such  mortgagee  as  aforesaid; 
and  in  default  of  your  compliance  here- 
with, legal  measures  will  be  taken  for  the 
recovery  of  such  rent,  interest,  &c." 
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A  verdict  having  been  found  for  the 
lessor  of  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  set  that  verdict  aside, 
and  to  enter  a  nonsuit  upon  certain  points 
reserved, — 

Kelly  now  moved  accordingly. — He  ob- 
jected, that  the  deed  of  1815,  under  which 
the  lessor  of  the  plaintiff  claimed,  and  the 
deeds  of  assignment,  should  have  been 
stamped  with  ad  valorem  stamps,  and  that 
no  proof  had  been  given  of  the  seisin  of  the 
corporation  in  1775,  the  date  of  the  origi- 
nal mortgage  subsequently  assigned  to  the 
lessor  of  the  plaintiff.  He  further  objected, 
that  certain  rate-payers  of  the  borough  of 
Ipswich,  had  been  improperly  admitted  as 
witnesses,  inasmuch  as  they  were  interested 
in  the  result  of  the  suit,  under  section  92 
of  5  &  6  Will.  4.  c.  76.  That  section 
enacted,  "  That  after  the  election  of  a  trea- 
surer, &c.  the  rents  and  profits  of  all  here- 
ditaments, &c.  should  be  paid  to  such 
treasurer,  and  the  monies  so  received, 
should  be  carried  by  him  to  a  fund  called 
'  The  Borough  Fund.' "  It  then  directed 
the  mode  in  which  the  f\md  was  to  be  ap- 
plied, and  that  the  surplus,  if  any,  should 
go,  under  the  direction  of  the  council,  for 
the  public  benefit  of  the  inhabitants,  and 
improvement  of  the  borough  ;  and  if  the 
fund  was  insufficient,  it  should  be  made 
up  by  a  rate.  Thus,  therefore,  the  wit- 
nesses had  a  direct  interest  in  the  recovery 
of  the  property  by  the  plaintiff,  for  the 
purpose  of  creating  a  surplus  fund,  which 
should  be  expended  for  their  advantage, 
«nd  of  preventing  a  deficiency,  the  burden 
of  which  was  to  fall  upon  themselves.  The 
lessor  of  the  plaintiff,  although  he  had  the 
legal  interest  as  mortgagee,  must  still  be 
considered  as  tenant  to  the  corporation ; 
and  the  witnesses  having  an  interest  as 
rate-payers,  might  be  considered  as  land- 
lords ;  and  according  to  BuUer,  J.,  in  Bell 
V.  Harfvood(\)f  *'If  two  dtfierent  persons 
are  contending  for  the  possession,  who  are 
to  pay  rent  in  different  rights,  the  landlords 
could  not  be  admitted  «  witness  in  eject- 
ment." In  this  point  of  view,  the  case 
was  as  if  the  trustee  called  a  cestui  que 
irust  as  a  witness  in  support  of  the  ac- 
tion. 

<1)  3  T^rm  Rtfp.  308. 


TiMDAL,  C.J. — I  am  unable  to  see  upoo 
what  ground  it  can  be  said  that  these  rate- 
payers, when  called  upon  to  give  evi- 
dence, can  be  objected  to,  as  incompetent 
from  interest.  This  is  an  actkm  of  eject* 
ment  by  the  mortgagee  against  the  tenant 
in  possession,  and  £he  mortgagee  it,  m  a 
court  of  law,  considered  as  a  purchaser, 
and  who,  as  such,  seeks  to  recover  the 
actual  possession,  and  turn  out  all  whom 
he  may  find  upon  the  land.  Is  it  not, 
tlierefore,  the  interest  of  the  rale-payen 
that  things  should  oontiiiue  as  they  weref 
And  when  they  are  called  upon  to  give 
their  evidence,  as  they  were  upon  this  oc- 
casion, were  they  not,  in  fact,  called  upon 
to  testify  against  their  own  interest?  Upon 
that  ground,  therefore,  I  am  of  opinion 
that  the  rule  should  not  go,  but  I  think  it 
should  be  granted  on  the  other  general 
grounds. 

llie  other  Judges  concurring — 

Rule  discharged,  on  that  point; 
granted  on  the  others. 


BOWMAK  e.  WILLIS. 


1887.     7 
Aprai7.3 

Witness —  Competency — Legatee. 

In  im  action  agmtut  a  legatee,  to  reeover 
the  price  of  a  chMel  sold  by  him  as  part  of 
the  property  specifically  bequeathed,  the  eat- 
ecutor  and  residuary  legatee  is  a  competent 
witness  witlun  8^4  WiU.  4.  e.  M.  ss.  «6, 
27,  to  prove  declarations  by  the  testator, 
that  the  chattel  was  not  his  property^  M 
merely  kept  by  him  upon  trial. 

This  was  an  action  for  money  had  and 
received  to  the  plaintifTs  use,  brought  by 
the  plaintiff  to  recover  the  price  of  a  horse 
which  the  defendant  had  sold  at  Tattersall's 
for  the  sum  of  lOtL  16«.  6d. 

At  the  trial,  before  Tmdal,  C.J.  it  ap- 
peared that  Dr.  Willis,  who  died  in  Sep- 
tember 1885,  beoueathed  Hs  stud  to  the 
defendant ;  and  the  question  was,  whether 
the  horse,  which  the  defendant  had  sold, 
had  been  purchased  by  the  testator  of  the 
plaintiff,  or  only  kept  upon  trial.  The 
plaintiff  called  as  a  witness  Mr.  Curtis* 
the  executor  and  residuary  legatee  of  the 
testator,  who,  afler  an  cibjection  to  his 
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competency,  proved  certain  deckrstioiis 
mede  by  the  testator,  that  the  horse  was 
act  his  property,  but  merely  retained  by 
him  upon  trial;  and  thereupon  the  jury 
gave  a  verdict  for  the  plaintiff  for  the 
amount  above  mentioned. 

Tatftmrdt  Setj.  now  moved  to  set  this 
verdict  aside,  and  for  a  new  trial.  The 
witness  was  incompetent,  as  he  was  directly 
interested  in  the  event  of  the  suit — Smitk 
w.Frager(iy,  The  effect  of  establishing 
the  plaintiff's  claim,  and  that  the  horse 
was  not  the  testator's  property,  is  to  relieve 
the  residue  to  the  extent  of  the  value  of 
ihe  horse,  which  ia  obviously  to  the  advan* 
tage  of  the  residuary  legatee. 

TiiiDAL,  C.  J. — I  question  much  if  this 
ease  does  not  fall  within  the  precise  words 
of  the  statute  5  &  4  Will.  4.  c.  42.  s.  26(£). 
No  doubt  no  immediate  benefit  is  intended 
to  be  derived  to  the  witness  from  this  ver- 
dict ;  but  it  is  merely  contended,  that  an 
intermediate  benefit  may  accrue  to  him,  on 
the  supposition,  that  an  action  misht  be 
brought  against  him  for  the  price  of  a  va- 
luable horse,  and  if  so,  he  might  set  up 
this  judgment.  But,  if  his  name  is  in- 
dorsed on  the  record  under  the  £7th  sec« 
tioD  of  the  statute,  he  cannot  give  such 
answer  to  the  action  ;  and,  if  the  verdict 
is  for  the  defendant — that  is  to  say,  against 
the  party  for  whom  he  is  called,  this  ver- 
dict, and  the  judgment  upon  it,  would  not 
be  evidence  against  him  for  the  purpose  of 
pTOTing  that  the  horse  was  sold  to  the  deceas- 
ed :  thus,  qudcunque  ti&  daid^  the  evidence 
ofthe  witness  was  not  objectionable.  There 
are  many  cases  in  which  there  may  be  at 
once  a  direct  and  intermediate  interest, 
and  the  latter  may  be  more  important  than 
the  former ;  for  example,  in  ejectment,  the 
landlord  cannot  call  the  tenant  in  posses- 

(1)  7  Term  Rep.  6t. 

<<>  Which  eiMicte,  "  Th«t  if  toy  witoeM  ihall  be 
objected  to  as  ioeompetent  on  the  ground  tbtt  the 
v«ffdiet  or  judgment  in  tbo  aotion  in  which  it  ■h«U 
be  propoeed  to  ezemine  him,  would  be  tdmieeible  ia 
•▼kl«i»oe  for  or  againet  bim,  •neb  wittieM  aball  ne- 
▼onboleii  be  examined,  fiot,  io  that  oaae,  a  ver- 
diet  or  jodgment  in  that  aetion  in  faronr  of  the 
pmgij  on  wboae  bebalf  be  aball  baTo  been  examined* 
ehnll  not  be  admiaeible  in  evideaoo  for  him,  or  aoj 
^D*  r****iing  onder  him ;  oor  ihaU  a  verdict  or  judg- 
a»eiit  againat  tbe  party  on  wboae  behalf  he  •hall 
!>»▼•  Men  examined,  be  admitaible  in  eTideooe 
mgminmx  him,  or  way  one  claimiog  uoder  bim." 


sion,  as  the  immediate  effect  ofthe  verdict 
may  be  to  turn  him  out.  It  is  not,  I  think, 
possible,  if  the  step  prescribed  by  the  sta- 
tute is  taken,  to  frame  the  proceedings  in 
such  shape,  that  Curtis,  the  witness,  could 
be  the  better  for  the  verdict  recovered  by 
the  plaintiff*;  for,  if  a  future  action  were 
to  be  brought  against  Curtis,  this  verdict 
could  not  be  produced  for  him,  as  it  wotild 
appear,  by  the  indorsement  on  the  record, 
that  the  verdict  was  procured  by  his  tes- 
timony. In  fine,  this  is,  as  it  appears  to 
me,  precisely  the  case  intended  by  the 
clause  of  the  statute,  respectiuff  the  rejec- 
tion of  evidence  on  the  ground  of  incom- 
petency through  interest. 

BosAMQUBT,  J. — I  am  of  the  same  opi- 
nion. The  most  common  criterion  of  in- 
terest is,  when  the  verdict  may  he  given  in 
evidence  in  favour  of  the  witness,  and  tliis 
was  the  instance  given  in  the  statute. 
The  words  of  the  clause  evince  the  anxiety 
of  the  Iqa^islature  to  leave  the  objection 
rather  to  the  credit,  than  to  the  compe- 
tency of  the  witness.  The  succeeding  sec- 
tion, which  directs  the  indorsement  of  the 
witness's  name  on  the  record,  is  decisive 
upon  the  subject. 

The  other  Judges  concurring — 

Ruie  refused. 

[Upon  this  subject  of  competency  of 
witnesses,  vide  Doe  v.  Clarke,  S  Bing. 
N.C.  429;  s.  c.  6  Law  J.  (n.s.)  C.P.  119.] 


^7.     1 
21.  J 


VESTRIS  S  BAIL. 


1837. 
April : 

Bail, — bidding — Changing, 

If  bail  are  rpeeted  ai  tacompffeitt,  others 
cannot  be  substituted  without  leave,  under  the 
5th  ruie  of  1  WUl.  4. 

Wightman  appeared  to  justify  bail. 

^rcA6o^  opposed  the  justification,  upon 
the  ground,  that  the  bail  were  changed 
without  leave,  contrary  to  the  6  th  rule 
of  1  Will.  4,  which  directs,  that  the  bail 
of  whom  notice  shall  be  given  shall  not 
be  changed  without  leave  of  the  Court  or 
a  Judge. 

Wightman,  contra,  contended,  that  the 
present  circumstances  did  not  constitute 
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such  a  change  of  bail  as  was  referred  to  in 
the  rule.  The  bail,  of  whom  notice  had 
l)een  given,  were  rejected,  as  improperly 
indemnified.  Th^  present  case  was  at  the 
utmost  the  substitution  of  good  and  unex- 
ceptionable bail  for  those  who  had  been 
rejected;  and  it  could  not  be  called  a 
change  of  bail  witlun  the  meaning  of  the 
rule. 

ArchhM  said,  that,  admitting  the  fiict  to 
be  as  stated,  the  practice  of  the  Courts  was 
in  his  favour,  and  although  the  former  bail 
were  rejected,  their  names  still  remained 
on  the  record  with  the  officer. 

The  Court,  feeling  some  doubt  upon  the 
subject,  consulted  with  the  Judges  of  the 
King's  Bench  and  Exchequer,  and  finding 
that  the  interpretation  put  by  them  upon 
the  rule  was  that  for  which  Archbold  con* 
tended,  they  thought  it  necessary  to  adopt 
a  similar  mode  of  practice ;  and  the  bail 
were,  consequently,  not  permitted  to  jus* 
tify. 


1837.     > 

April  25.}        BADDENT.  FLIGHT. 

Covenant — PleaSng — Riens  in  Arrear, 

To  a  declaration  in  covenant  on  an  inden^ 
ture  of  lease,  securing  rent  6y  quarterly 
payments,  averring  as  a  breach,  that ''  after 
the  making  of  the  indenture,  to  mt,  on  the 
25th  of  March  1836,  a  large  sum  of  money, 
to  wit,  66/.  5s.,  for  two  quarters  of  a  year  of 
the  said  term,  ending  on  the  day  and  year 
aforesaid,  became  emd  was  due,  and  was  tn 
arrear ;"  a  plea,  **  that  no  quarter's  rent, 
ending  on  the  said  25lh  of  March  1 886,  then 
became  and  was  due  or  in  arrear,  by  virtue 
of  the  said  indenture  in  the  said  declaration 
mentioned,"  is  bad,  as  amounting  to  a  plea 
of  riens  in  arrear. 

Declaration  iq  covenant,  on  an  indenture 
of  lease,  dated  the  1 2th  of  August  1822, 
whereby  the  plaintiff  demised  certain  pre* 
raises  to  the  defendant,  his  executors,  ad- 
ministrators, and  assigns,  for  a  term  of 
18^  years,  from  Michaelmas-day  then 
next  ensuing,  at  the  yearly  rent  of  182/. 
lOs.,  payable  "by  four  equal  quarterly 
payments  of  each  and  every  year  of  the 
said  term — that  is  to  say,  the  25th  of  De- 


cember, 25th  of  March,  24th  of  JtNle»  and 
29th  of  September."  Breach*  that,  after  ckt 
making  of  the  said  indenture  thereby  grant* 
ed,  to  wit,  on  the  25th  Marc^  1886,  a  large 
sum  of  money,  to  wit,  661.  Ss^  £ot  two 
quarters  of  a  year  of  said  term,  ending  on 
the  day  end  year  last  aforesaid,  and  then 
last  elapsed,  became  and  was  doe  and  was 
in  arrear,  to  plaintiff,  contrary  to  the  tenor 
and  effect,  true  intent  and  m«amng»  of  aaid 
indenture  and  of  said  covenant  of  defrn* 
dant,  by  him  in  that  behalf  made  na  n£»re« 
said,  &c. 

Pleas — ^2nd,  as  So  the  said  snppoaed  arreaf 
of  rent  ending  on  aaid  25th  of  March  IHS4^ 
that  plaintiff  ought  not  to  have  hia  actioiit 
&c.,  because  he  says,  that  no  quarter's 
rent,  ending  on  said  25iti  March  1886,  then 
became,  or  was,  or  is,  due  or  in  arrcnr,  by 
virtue  of  said  indenture  in  aaiddedarntioo 
mentioned,  or  according  to  any  of  the  pro* 
viaionsv  agreements,  covenants,  or  tnrms 
therein  contained,  or  anything  there  men* 
tioned,  in  manner  and  form  aa  plaintiff 
hath  above,  in  his  declaration,  alleged. 
Special  demurer  (1 )  and  joinder  thtreink 
Channel,  in  support  of  tl»  denurrer.-^ 
The  plea  of  riens  in  arrear  is  notadroissibk 
in  covenant,  inasmuch  as,  the  action  ' 
bounded  in  contract,  it  is  incumbent 
tlie  defendant  either  to  deny  the  contnct, 
or  allege  performance,  and  shew  the  mode 
of  performance.  Here,  the  contract,  and 
the  terras  and  days  on  which  paymeata 
are  to  be  made,  are  admitted ;  and  what  is 
there  in  such  case,  to  prevent  the  plaintiff 
from  maintaining  his  action  ?  The  day  on 
which  the  two  quarters'  rent  are  said  to 
have  been  due,  is  immaterial ;  or,  if  materinlt 

(1)  The  oausei  tnigoad  were,  tliat  the  plea  of 
ritnt  in  arrear  ie  not  admiMible  io  in  ectioii  for  • 
bremcb  of  coreotnt  for  ooo-ptymmit  of  rent  on  a 
specified  cUy.  NeTOrtbeleee,  tud  pUa  avets,  tint 
the  quarter*!  rent,  in  aaid  declaration  alleged  to  bav* 
become  due  on  the  f  4th  of  March  1886,  \m  not  dae 
or  in  arrear ;  and  alao,  for  that  aaid  plea  onghc  to  have 
ahewn  apecifioally,  and  with  auJIicieat  oortfeiaty« 
how  that  qnarter'a  rent  waa  paid  or  4iaebanod»  tmd 
not  pleaded  generally,  diat  it  waa  not  nor  ia  dee  or 
in  arrear ;  and  alao,  for  that  aaid  plea  ia  a  bad  plaMa 
of  aatiafbetioo,  and  ia  argumeoiatiTe ;  alao,  that  it 
ia  double,  aa  it  puta  in  iaaue,  not  only  that  lasd 
ouarter*a  rent  ever  beoame  due  oris  arreir.  botilBa 
that  it  waa  doe  or  in  arrear  at  the  time  of  the  eaa« 
menoement  of  thia  aoit ;  and  alao,  that  auch  ploa 
OQght  to  bare  ahewn  apeeifically  a  perfonnance  or 
excuae  for  the  perfonnance  of  aaid  oovvaaot  to  fmj 
that  quarter's  rent. 


Digitized  by 


Google 


EASTER  TERM,  1837. 


191 


tke  defendant  should  have  pleaded  non  est 
JaehnHf  or  had  the  deed  set  out  on  oyer, 
wbea  it  would  have  been  as  part  of  the  de« 
claratioB,  and  might  have  beeo  met  by  a 
special  demurrer. 

HoggitUf  eontrd. — This  plea  is  not 
within  the  doctrine,  that  rient  m  arrear 
is  an  inadmissible  plea  in  covenant ;  for  it 
merely  traverses  the  fact  averred  in  the 
declaration,  that  the  kst  two  quarters'  rent 
were  due  on  the  ftSih  of  March  18S6. 
Cleaily,  the  rent  was  not  so  due,  and  the 
defendant  has  a  right  to  deny  the  fact. 

TiKOAL,  C.J.— ^The  plea  here  is;  a  denial 
that  two  quarters'  rent  are  in  arrear.  The 
substantial  allegation  in  the  declaration  is, 
that  such  sum  is  in  arrear ;  for  although 
the  plaintiff  afterwards  says,  "  to  wit,  651.^ 
due  on  the  25th  of  March,"  that  allegation 
does  not  carry  the  case  farther,  the  day 
being  bid  with  a  videlicet.  The  substan- 
tial allegation  is,  that  the  sum  was  due 
during  the  term^  and  is  still  in  arrear. 
Under  these  circumstances,  the  defendant 
had  BO  right  to  answer,  that  the  sum  waa 
not  due ;  still  less  had  he  a  right  to  say 
rieus  m  arrear.  All  the  authorities,  from 
Hare  v.  SavUl{i)  downwards,  shew  that 
fwnt  m  arrear  is  no  plea  in  an  action  of* 
eovenant.  There,  in  covenant  upon  an 
indenture,  upon  a  special  covenant  to  pay 
ren^  at  certain  days  therein  specified  and 
reserved,  the  defendant  pleaded,  that  no 
rent  waa  behind.  Upon  demurrer,  it  was 
held  by  the  whole  Court,  that  the  plea 
was  bad  in  covenant;  for,  by  that  plea, 
the  defendant  confesses  the  covenant 
broken,  and  that  plea  tends  but  in  mitiga- 
tion of  damages.  And,  in  reference  to  this 
immediate  case,  I  cannot  help  throwing 
out  that  which  I  feel,  and  shall  feel  as 
long  as  I  live,  respectii^  the  correctness  of 
the  advice  given  by  Lord  Coke — namelv, 
that  when  hcia  are  with  a  party,  he  should 
■ever  stand  upon  a  demurrer.  Judgment 
■boald  be  for  the  plaintiff. 

The  other  Judges  concurring — 

Judgment  far  the  Plaintiff. 

^•U. — That  rient  in  arrear  it  t  good  plet  to  an 
action  of  dtbt  for  rent.  Tide  Warner  v,  Theobald, 
Cowp.  588. 

(«)  1  Brownl.  19. 


1837.     7    r 
Anr'l  29    (        ^^  kilback,  a  lunatic. 

Lunatic — Distringas* 

The  Court  ordered  a  distringas  to  issue 
against  the  defendant^  a  bmatiCf  ii  having 
ajtpeared  that  the  usual  applications  had 
been  made  at  a  private  madhouse  in  which 
he  was  confined^  and  that  the  owner  thereof 
would  fiot  aUowhim  to  be  seen  in  consequence 
of  his  insanity, 

Tomlinson  moved  for  a  writ  of  distringas 
against  the  defendant  under  the  following 
circumstances.  It  appeared,  from  the  aifi-> 
davits,  that  the  usual  applications  had  been 
made  at  the  house,  near  Manchester,  where 
the  defendant  was  known  to  be ;  but  the 
keeper  would  not  allow  access  to  the  party, 
alleging,  that  he  was  in  a  state  of  hopeless 
insanity,  and,  consequently,  that  the  ser- 
vice of  any  order  upon  him  would  be  at 
once  useless  and  mischievous.  The  object 
would  be  attained  by  making  service  upon 
the  keeper  of  Uie  house  good  service  upon 
the  defendant. 

The  CouaT  doubted  the  propriety  of  such 
proceedinff,  as  the  house  was  a  private  mad- 
house, and  the  owner  could  hie  considered 
by  them  merely  in  the  light  of  a  private 
individual ; — 

And  theff  granted  the  rule  in  the  usual 
manner. 

Note, — As  to  the  itaoiag  of  procsta  against  a  la* 
natic.  Tide  Steele  v.  Allan,  f  Bos.  &  P.  S6t,  and  note  j 
Pillop  t.  Sexton,  S  Boe.  &  P.  550.  In  the  former 
OMe,  Lord  Eldon  said,  *'  I  am  airaid  there  ia  no  pro^ 
hibition  in  the  Uw  of  £oglaod  agabst  arrettiag  a 
lunatio." 


;.} 


BATLET  V.  LOMO. 


1837 

Mays 

Costs — Postea — Trespass. 

Where  the  costs  ofat^issue  found  fbr  the 
defendant^  will  mamfestly  exceed  the  costs 
of  the  issues  found  for  the  plaintiffs  the  plain' 
tiff  is  nof  entitled  to  retain  the  postea  in  his 
possession;  but  the  Courts  on  the  appUca* 
tion  of  the  defendant^  will  order  him  to  re- 
deliver  it  to  the  officer^  for  tlie  purpose  of 
proceeding  to  taxation. 
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In  this  action  of  trespass  quare  claw- 
sum  fregitf  the  defendant  pleaded,  first, 
not  guilty;  second,  that  the  close  in 
question  was  not  in  the  possession  of  the 
plaintiff;  and  thirdly,  a  right  of  way.  A 
"verdict  passed  for  the  plaintiff  on  the  first 
plea,  damages  U.,  and  also  on  the  second ; 
and  on  the  third  plea,  claiming  the  right  of 
way,  the  jury  found  for  the  defendant. 
The  postea  having  been  delivered  to,  and 
retained  by,  the  pTaintifT — 

Talfourd,  Serj,  obtained  a  rule,  calling 
upon  him  to  shew  cause  why  it  should  not 
be  delivered  to  the  officer  of  the  court  finr 
the  purpose  of  having  the  costs  taxed. 

Ludlow,  Serj.  shewed  cause,  and  con- 
tended, that  there  was  no  ground  for  the 
application.  The  postea  was,  in  point  of 
law,  considered  to  be  in  possession  of  tha 
Court :  at  all  events,  the  plaintiff  was  en* 
titled  to  the  postea,  as  the  verdict  was 
found  for  him.  The  argument,  that  the  de- 
fendant, upon  taxation,  would  probably  be 
entitled  to  a  larger  proportion  of  the  coatti 
was  immaterial,  as  the  postea  in  its  language 
did  not  allude  to  the  comparative  amount 
of  costs  to  be  borne  by  each  party.  In 
Sfnithv.  Edi0ards{\)  Coleridge,  J.  decided, 
that  the  plaintiff,  who  had  succeeded  ami 
recovered  damages  on  a  part  of  his  cause 
of  action  was  entitled  to  have  the  postea 
delivered  to  him. 

Talfourdf  Serj.,  in  support  of  the  rule, 
denied  that  the  finding  of  the  jury  was 
substantially  for  the  plaintiff.  The  verdict 
upon  the  important  plea,  the  right  of  way, 
had  passed  for  the  aefendant,  who  would, 
of  course,  under  the  new  rules,  be  liable 
only  for  the  costs  of  the  pleas  found  against 
him.  Upon  taxation  the  defendant  would 
be  entitled  to  the  larger  portion ;  and  it 
was  for  this  reason  that  the  plaintiff  avoided 
the  taxation,  and  retained  the  postea,  to 
which  he  had  no  right. 

TiNDAL,  C.J. — We  cannot,  upon  this 
occasion,  help  looking  to  the  situation  and 
position  of  these  parties,  with  regard  to 
each  other ;  and  we  find  that  the  plaintiff 
has  obtained  a  verdict  upon  the  pleas 
of  not  guilty,  and  that  the  close  was  not 
in  the  possession  of  the  plaintiff;  and 
^hat  the  defendant  has  obtamed  a  verdict 

(1)  1  Dowl.P.C  6fi. 


upon  the  third  plea  of  a  right  of  way.  Now, 
every  one  knows,  that  the  greatest  ex- 
pense at  the  trial  at  the  assises,  would 
proceed  from  the  plea  of  the  right  of  way; 
and  it  is  equally  well  known,  that  when 
the  costs  come  to  be  balanced  and  paid, 
the  defendant,  for  whom  the  plea  has  been 
found,  will  have  to  receive  by  far  the 
greatest  share.  This  being  so,  the  plain- 
tiff wiU  be  slow  in  getting  the  costs  taxed ; 
he  will  be  in  no  hurry  to  deliver  to  die 
officer  the  postea,  which  he  has  in  his 
hands.  It  is  also  my  opinion,  that  the  jury 
made  a  slip  in  giving  damages  at  all.  It 
is  dear,  uiat  they  were  nominal;  they 
could  not  be  intended  aa  real  damages,  for 
walking  over  and  injuring  the  plamtiflTs 
close ;  and  it  was  in  consequence  of  such 
damages  being  given,  diat  the  oflBoer 
thought  Ibi  plaiotiff  waf  entitled  to  the 
postea.  But,  as  I  think,  the  plaintiff  is  not 
thus  entitled^  In  my  opinion  it  is  die  de- 
fendant, not  the  pUintiff,  who  b  to  put  the 
law  i^n  this  occaaisii  in  modon  and  in 
farce ;  and,  therefore,  tiie  rule  for  deliver- 
ii^  the  postea  to  the  officer  shouM  be 
nuhde  absolute. 

Park,  J.  of  the  same  opinion. 

BosAiTQUXT,  J. — ^I  am  of  the  same  opi- 
nion. The  defendant,  here,  has  succeeded 
upon  that  plea,  by  which  the  whole  tres- 
pass is  justified.  He,  no  doubt,  put  the 
plaindff  to  expense  and  trouble,  by  put- 
ting upon  the  record  pleaa  which  have  been 
fonnd  for  him ;  but,  by  the  new  rules,  the 
plaindff  is  endded  to  the  costs  of  these 
pleas,  and  of  the  evidence  given  ia  sap- 
port  of  them.  Under  these  circumstances, 
the  postea  should  be  given  back  by  die 
^aindff  to  the  officer,  who,  by  the  prac- 
tice, will  retain  and  not  part  with  it  again 
without  leave  of  the  Court  (2). 

CoLTMAK,  J. — I  am  of  die  same  opimon. 
It  is  the  defendant  who  has  substantially 
succeeded  in  the  acdon.  Widi  regard  to 
the  costs,  which  are  the  subject  of  this 
discussion,  it  is  to  these  costs  the  postea 
chiefly  refers;  and,  therefore,  it  would 
be  given  back  to  the  officer. 

Rule  ahsohOe^ 

Note.— Vide  Knight  v.  Woore,  6  Law  J.  K&p. 
(NA)CJ».  135. 
(2)  Rule,  Trinity  tenn,  15  Geo.  f ,  1759. 
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1857.       *>  WRSMCHy  CLBEK,  9.  LOED  AMD 

April  17.  3  ANOTHBa. 

Church  Lands — Overseers — Stamp. 

Jnagreemenit  by  which  the  churchwardens 
smd  overseers  of  a  parish  consent  to  the  Uqui* 
datkm  of  a  deott  to  be  charged  upon  the  m* 
eowte  of  the  church  lands^  is  an  incumbrance 
affeetimg  land,  and  should  have  a  mortgage 
stampm 

Quaere  —  Can  the  churchwardens  and 
eoereeers  mortgage  the  church  lands  under 
the  59  Geo.  3.  c.  121 

This  action  for  money  had  and  received 
iras  brought  by  the  plaintiff,  who  had 
been  rector  of  St.  Mary  Stouting,  Kent, 
against  the  defendants,  the  present  over- 
leers  of  the  parish,  under  the  following 
circumstanees : — 

In  1821,  the  plaintiff  became  rector  of 
the  parish,  and  round  the  church  in  a  di- 
li^dated  state.  In  1824,  he  ascertained 
tluit  there  were  six  acres  of  land,  the  rent 
of  which  had  been  specifically  devised  for 
the  repairs  of  the  diurch,  but  which  had 
never  been  so  appropriated.  Under  the 
sanction  of  the  archdeacon,  and,  with  the 
concurrence  of  the  parish,  he  gave  orders 
for  the  repairs  of  the  church,  upon  an  un- 
dentanding  with  the  then  officers  that 
he  wu  to  receive  the  parish  rents  of  the 
church  lands  for  five  years.  Afler  the 
repairs  had  been  completed  and  paid  for 
by  the  plaintiff,  he  applied^  to  the  parish 
for  payment  of  the  balance  due  to  him, 
after  deducting  the  five  years'  rent  of  the 
church  lands,  which  balance  amoimted  to 
bSL  7s.  No  attention  was  at  first  paid 
to  the  application ;  but  the  matter  was 
brought  before  a  vestry  meeting,  held  on 
the  10th  of  June  1880,  when  the  following 
^kgreement  was  resolved  on,  and  entered 
in  the  Minute  Book  of  the  purish: — 

**The  undersigned  consent  to  the  liqui- 
dation of  the  debt  due  to  Dr.  Wrench, 
amoonting  to  5BL  7#.,  (to  be  charged  upon 
the  income  of  the  church  land,)  SL  Ss.  to 
be  collected  by  a  church-rate,  amounting 
in  the  whole  to  61/.  ISs.^  such  money  so  to 
he  paid  irora  the  rents  of  the  church  land, 
After  discharging  the  bills  now  outstanding, 
•nd  such  further  repairs  of  the  church  as 
may  be  ordered  by  the  archdeacon  for  the 
time  being,  during  the  progress  of  the 
NewSeriu»VL— CJ*. 


above-mentioned  liquidation."  Signed  by 
the  churchwardens  and  overseers. 

The  plaintiff  received  the  8/.  8i.,  which 
was  stipulated  to  be  raised  by  a  church- 
rate;  but  he  received  10/.  only,  on  account 
of  the  church  land  rents;  consequently, 
his  claim  was  for  40/.  lit. 

In  his  bill  of  particulars,  the  plaintiff 
limited  his  demand  to  80/.  1^.  6d.,  because, 
when  the  action  was  brought,  the  defen- 
dants had  been  only  two  years  in  office, 
and  the  plaintiff  could  only  claim  against 
them  for  the  two  years*  rent  actually  re- 
ceived by  them,  and  2/.  16^.  which  one  of 
the  preceding  overseers  had  paid  over  to 
his  successor,  the  defendant. 

At  the  trial,  before  Tindal,  C.J.,  at  Uie 
Spring  Assises,  at  Maidstone,  the  plaintiff 
relied  upon  the  agreement  between  him 
and  the  churchwardens  and  overseers;  and 
upon  the  17th  section  of  the  59  Geo.  8. 
c.  12,  by  which  the  defendants  were  bound 
as  a  body  corporate,  by  the  act  of  their 
predecessors,  and  by  which  the  lands  in 
question  became  vested  in  the  churchwar- 
dens and  overseers  (1). 

The  agreement  bemg  offered  in  evidence, 
stamped  with  a  common  agreement  stamp 
of  20«.,  it  was  objected,  that  the  document 
was  inadmissible,  as  it  amounted,  if  to  any 
thing,  to  a  charge  upon  land ;  and,  conse- 
quently, was  not  properly  stamped.  It 
was  also  contended,  tnat  the  agreement 
amounted  to  a  mortgage  of  the  church 

(t)  The  wotdt  of  th«  Motion  w«r«,  "that  all 
ImilfUogt,  lands,  and  bareditamaots*  which  shall  hs 
parchawd,  hired,  or  taken  on  lease  bj  the  ohuroh- 
wardens  and  oTorteers  of  the  poor  of  any  parish,  by 
the  aothority,  or  for  any  of  the  purposes  of  this  aoc, 
shall  be  conrejed,  demised,  and  asaored  to  the 
cbarchwardens  and  overseers  of  the  poor  of  every 
parish  respectirely,  and  their  aoccessors,  id  trust, 
for  the  parish;  and  sooh  churchwardens  and  orerseers 
of  the  poor,  and  their  soccsssors,  shall  and  may, 
and  they  are  hereby  empowered  to  accept,  take;  and 
hold  in  the  nature  of  a  body  corporate,  for  and  on 
behalf  of  the  pariah,  all  such  buildings,  landa,  Ace. 
belonging  to  •och  parish ;  and  in  all  actiona,  auits, 
&C.,  mr  or  in  any  way  nlating  to  tuch  buildings; 
lands,  flee,  or  the  rent  thereof,  fiie.,  it  shall  be  snffi« 
cient  to  name  the  churchwardens  and  overseers  of 
the  poor  for  the  time  being,  describing  them  as 
ohnrchwardens  and  overseers  of  the  poor,  Ace ;  and 
no  action  or  aoit,  Aco.  aball  cease,  abate,  or  be  die* 
oontinned,  quashed,  defeated,  or  impeded  bj  the 
death  of  the  churehwardens  and  overaeers  named, 
&C.,  or  by  dieir  removal,  or  the  removal  of  any  of 
them,  Ikom,  or  the  expiration  of,  their  respective 
ofloes." 

fC 


Digitized  by 


Google 


m 


COURT  OF  COMMON  PLEAS: 


hinds,  which  the  churchwardens  and  over- 
seers had  no  right  to  make,  either  in  such 
character  or  as  a  corporate  body.  The 
Lord  Chief  Justice  nonsuited  the  plaintiff; 
and  now — 

Wilde,  Serj,  moved  to  set  the  nonsuit 
aside. — The  objection,  that  the  parties 
had  no  right  to  mortgage  the  church 
lands,  is  not  tenable,  as  there  is  nothing 
in  the  statute  to  prevent  die  churchwar- 
dens and  overseers  from  dealing  with  the 
lands  by  mortgage,  or  in  any  other  way 
that  public  convenience  may  require.  Doe 
V.  Hiley(Jt)  shews  the  wide  signification 
which  has  been  put  upon  the  17th  section 
of  the  statute,  and  the  extent  to  which  it 
has  been  carried.  Various  other  sections, 
such  as  the  8th,  9th,  10th,  12th  and  13th, 
point  out  modes  of  dealing  with  the  land, 
and  one  object  of  the  17th  section  was  to 
make  the  overseers  and  churchwardens 
quasi  a  corporation.  The  nonsuit,  having 
proceeded  principally  upon  this  objectioni 
ought  to  be  set  aside. 

TiMDAL,  C.J. — It  is  said  in  the  argument, 
that  the  nonsuit  upon  the  trial  of  this 
cause  was  improperly  directed,  on  the 
ground  of  a  single  objection  which  had 
been  taken — vis.  that  Uie  churchwardens 
and  overseers  had  no  authority  to  mort- 
gage the  lands  vested  in  them  for  the  re- 
pairs of  the  church;  but  from  what  really 
occurred,  it  is  not  necessary  to  come  to  a 
decision  upon  this,  which  is,  no  doubt,  a 
very  important  question,  and  which,  when 
it  does  arise,  will  be  taken  into  due  con- 
sideration, lliere  was  an  objection  taken 
upon  the  trial,  (prior  in  point  of  time,)  to 
that  which  is  now  put  forward — ^namely, 
that  the  consent  given  by  the  church- 
wardens and  overseers  in  vestry,  and  sign- 
ed by  them,  amounted,  if  it  amounted  to 
anything,  to  a  mortgage ;  and,  therefore, 
the  document  required  a  stamp,  as  for  a 
charge  upon  land.  Now,  if  this  be  so,  the 
document  is  not  properly  stamped,  as  the 
stamp  is  a  common  agreement  stamp  of 
20«.  After  this  objection,  the  case  pro- 
ceeded ;  but,  on  its  being  repeated,  1  was 
called  upon  to  decide,  and  I  was  then  of 
opinion  as  I  am  at  present,  that  assuming 
for  tiieinoment  that  the  parties  had  a  right 

.    (f)  10B.&C.885;  t.0k8  Law  J.  R«p..M.C. 
105. 


to  mortgage  the  land, — giving,  however, 
decidedly  no  opinion  upon  the  matter; 
— I  still  must  come  to  the  conclusion, 
that  the  instrument  in  question,  by  which 
the  churchwardens  and  overseers  gave 
their  consent,  and  entered  into  an  agree- 
ment to  liquidate  the  debt  of  Dr.  Wreoch, 
did  in  point  of  fact,  amount  to  a  mort- 
gage— to  a  charge  upon  the  land;  and* 
consequently,  that  it  is  not  stamped  as  it 
should  be.  There  should,  in  such  case, 
have  been  a  conveyance ;  and  this  agree- 
ment to  charge  the  land,  to  which  the  pre- 
sent overseers  were  not  parties,  and  of 
which,  perhaps,  they  had  no  notice,  does 
not  descend  to  them.  I  cannot  see  or  un- 
derstand how  this  objection  can  be  got 
over;  and,  in  my  judgment,  the  nonsuit 
was  right. 

Vauohan,  J.  and  Bosanqubt,  J.  were 
of  the  same  opinion. 

CoLTMAN,  J. — I  agree.  I  think  the  de- 
fendants, here,  could  only  be  charged  by 
Dr.  Wrench,  as  his  bailiffs,  for  the  amount 
of  rent  which  they  received  for  him.  This 
instrument  could  not  operate  as  a  convey- 
ance.    The  rule  should  be  refused. 


Rule  refined. 


1837.     > 
U  28.  5 


TIPPBE  AMD  ANOTHBR  0.  BICK- 
MELL   AND   OTHERS. 


April 

Assumpsit — Consideration — Pleading. 

.  The  plaintiffs  alleged,  in  their  deciara* 
Itofi,  that  one  R,  applied  to  them  to  accept 
for  his  accommodatumf  cerUun  Inlls  of  ex- 
change,  and  offered  them  as  a  security  for 
repayment  of  such  monies  as  they  ndght  pen^ 
upon  the  6ia#,  to  procure  the  defendamtM  to 
deliver  to  the  plaintiffs  certain  deeds  and 
writings ;  that  R.  requested  the  defendants^ 
that  on  the  accepting  of  the  billst  they  wamld 
undertake  to  deliver  to  the  plaintiffs  the 
deeds  and  writings,  on  payment  of  the  biils 
by  the  plaint^s ;  of  all  which,  the  defemdemts 
had  notice,  and  in  consideration  ofAepiak^ 
tiffs  accepting  the  bills,  undertook  and  pro^ 
tided  to  delwer  the  deeds  and  writings  ta  tJke 
plaintiffs,  on  payment  ofthebiUs  by  tkem  .* 
— Held,  that  the  declaration  was  good,  with-- 
out  an  iwtrment,  that  the  plamli^\lce^>ted 
the  bills  at  the  special  request  and  desire 
of  the  defendants,  inatmuch  as  the  acts  of 
accepting  the  bills  by  the  plaint^s, 
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of  giving  the  untkrtakittg  hy  the  defendants^ 
were  ntrntUaneous ;  and  consequently  the  aver" 
mentf  necessary  for  the  maintaining  of  an 
at^ion  on  a  bygone  considerationf  need  not 
be  introduced. 

The  declaration  alleged,  that  before  the 
making  of  the  agreement  and  promise  of 
the  defendant!  thereinafter  mentioned, 
the  defendants,  on  the  occasion  therein* 
after  mentioned,  represented  to  the  plain- 
tifis  that  certain  deeds  and  writings, — to 
wit,  a  certain  deed  of  covenant  between 
Alderman  Crowder,  of  the  one  part,  and 
Hugh  Rowland  the  elder,  on  the  other; 
also  a  lease  ftom  the  Alderman  to  the  same 
Rowland;  also,  amongst  others,  a  deed  of 
assignment  and  mortgage,  dated  the  29th 
of  November  1826,  made  by  Rowland  and 
C.  M.  Cullum  to  W.  Bicknell  and  W. 
Dlewett,  by  way  of  mortgage,  for  securing 
the  repayment  of  a  large  sum  of  money, 
&c.,  with  interest ;  also  a  certain  other  in- 
strument, dated  the  8rd  of  July  1882,  pur- 
porting to  be  a  deed  of  assignment  by  the 
said  W.  Bicknell  and  W.  Blewett  of  their 
interest  in  the  said  mortgage,  to  one  Hugh 
Rowland  the  younger,  for  500/., — had  been 
deposited  with  certain  persons,  to  wit,  the 
said  W.  Bicknell  and  W.  Blewett;  and 
whereas,  and  at  the  time  of  making  the 
agreement  and  promise  of  the  defendants 
next  mentioned,  the  said  Hugh  Rowland 
the  younger  was  desirous  of  purchasing 
and  taking  an  assignment  ftt>m  the  said 
W.  Bicknell  and  W.  Blewett  of  their  interest 
ha  ^the  said  mortgage,  at  and  for  the  sum 
of  500/;,  to  be  paid  by  the  said  Hugh 
Rowland  the  younger  for  the  same,  and  to 
obtain  good  bills  for  that  amount,  in  order 
to  satisfy  the  said  sum  of  500/.,  and  there- 
upon, to  wit,  on  the  6th  of  July  1882,  the 
said  Hugh  Rowland  the  younger  applied 
to  and  requested  the  said  plaintiff  to  accept, 
for  the  accommodation  o£  the  said  H. 
Rowland  the  younger,  two  bills  of  ex- 
change, to  be  respectively  drawn  by  the 
said  H.  Rowland  the  younger,  upon  the 
pUHntiflfo,  each  for  the  sum  of  250/.,  and 
payable  respectively  to  die  order  of  the 
nM  H.  Rowland  the  younger,  the  one  six 
months  and  the  other  twelve  months  after 
dat^,  for  the  purpose  of  enabling  Uie  said 
H.  Rowland  the  younger  to  use  or  negotiate 
the  said  bills  for  his  own  benefit,  that  is  to 


say^  for  the  purpose  of  enabling  him  to  in- 
dorse the  said  bills,  and  deliver  the  same 
to  the  said  W.  Bicknell  and  the  said  W; 
Blewett  for  the  said  sum  of  500/.,  to  be  paid 
as  the  consideration  for  the  said  assignment 
by  the  said  Bicknell  and  Blewett  of  their 
interest  in  the  said  last-mentioned  mortgage 
to  the  said  Rowland  the  younger;  and  the 
said  Rowland  the  younger  then  offered  the 
plaintiffs,  as  a  security  to  them  for  the  re- 
payment of  such  monies  as  they  might  pay 
upon  the  said  bills  as  acceptors  hereof, 
that  he,  the  said  Rowland  the  younger, 
would  cause  and  procure  the  defendants 
to  undertake  to  deliver  to  the  plaintiffs  the 
said  deeds  and  writings  on  the  pa3rment  by 
them  of  such  bills  of  exchange,  so  to  be 
drawn  and  accepted  as  aforesaid ;  and  there- 
upon theplaintiffscon8ented,and  were  ready 
and  willing  to  accept  such  bills  of  ex- 
change for  the  purpose  and  upon  the  terms 
aforesaid,  and  upon  such  security  as  afore** 
said,  such  security  being  of  great  value,  to 
wit,  of  the  value  of  1,000/.;  and  thereupon* 
to  wit,  on  the  6th  of  July  1882,  the  said 
Rowland  the  younger  then  drew  the  said 
several  bills  of  exchange,  bearing  date  the 
day  and  year  last  aforesaid,  for  iSie  sum  of 
250/.  upon  the  said  plaintiffs,  payable  as 
aforesaid ;  and  the  plaintiffs  then  agreed  to 
accept  the  same  for  the  purpose  and  upon 
the  terms  aforesaid,  and  upon  such  secu- 
rity aforesaid ;  and  the  said  Rowland  the 
younger  then  requested  the  said  defendants, 
that,  on  the  plaintiffs'  accepting  the  said 
bills  as  aforesaid,  they,  the  defendants, 
would  undertake  to  deliver  to  them  the  said 
deeds  or  writings  on  the  payment  by  them, 
the  plaintiffs,  of  the  said  bills,  acconling  to 
the  tenour  and  effect  thereof;  of  all  which 
the  defendants  then  had  notice ;  and  then 
represented  to  the  plaintiffs  that  the  said 
deeds  and  writings  had  been  so  deposited  as 
aforesaid ;  and  thereupon,  in  consideration 
of  the  plaintiffs'  accepting  the  said  bills 
for  the  purpose  an4  on  the  terms  aforesaid, 
they,  the  said  defendants,  then  undertook 
and  promised  the  plaintiffs  to  deliver  to  them 
as  such  nominees  of  the  said  Rowland  the 
younger,  the  said  deeds  and  writings  on 
the  payment  by  them  of  the  said  bills  of 
exchange  respectively,  according  to  the 
tenour  and  effect  thereof;  and  the  plaintiffs 
aver,  that  they,  confiding  in  the  said  under- 
taking and  pr<mii8e  of  die  defendants,.  di4 
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then  accept  the  said  two  bills  of  exchange 
£9T  the  accommodation  of  the  said  Rowland 
the  younger,  for  the  purpose  and  upon  the 
terms  aforesaid,  for  the  payment  of  ftSOL 
each,  to  the  order  of  the  said  Rowland  the 
younger,  and  then  delivered  the  said  bills  to 
the  said  Rowland  the  younger ;  and  he 
then  indorsed  the  same,  and  delivered  the 
same  to  the  said  W.  Bicknell  and  W. 
Blewett,  for  the  purpose  and  upon  the 
terms  aforesaid,  and  which  said  bills  re- 
spectively became  payable,  according  to 
me  tenour  thereof,  before  the  commence- 
ment of  this  suit.  And  the  plaintiffs  further 
say,  that  they  duly  paid  and  satisfied  the 
said  bills  of  exchange  respectively,  as  and 
when  the  same  respectively  beesrae  due 
and  payable,  &c. ;  whereof  die  defendants, 
afterwards  and  before  the  commencement 
of  this  suit,  had  notice,  to  wit,  on  the  10th 
of  July  18dd,  and  were  then  and  there  af- 
terwards requested  by  the  plaintiffs  to  de- 
liver to  them  the  said  deeds  and  writing^ 
according  to  their  said  undertaking  and 
promise,  and  a  reasonable  time  for  so 
doing  elapsed  before  the  commencement 
of  this  suit ;  yet  the  defendants  have  not, 
nor  have  any,  nor  hath  either  of  them  de- 
livered to  the  plaintiffs  the  said  deeds  and 
writings,  or  any  of  them,  but  have  wholly 
'neglected  and  refused  so  to  do,  and  have 
therein  made  default,  contrary  to  the  said 
agreement  and  promise ;  by  means  of  which 

Sromises  the  plaintiffs  have  been  and  are 
eprived  of  the  said  security  for,  and  means 
of  obtaining  repayment  of,  the  amount  of 
the  saidbiUs;  and  the  same  with  interest 
thereon,  aaiounting  .togetiier  to  a  large 
sum,  to  wit,  600Lf  is  now  due  and  unpaid 
to  the  plaintiffs ;  and  thereby  also  the  plain- 
tiffs have  lost  the  benefit  they  would  otherf 
wise  have  derived  from  using  and  employ- 
ing the  monies  so  paid  by  raem,  and  have 
incurred  divers  expenses  in  endeavouring 
to  obtain  the  said  deeds  and  writings,  &c. 
Demurrer,  assigning  for  causes,  that 
plaintiffs  have  not  shewn  in  their  declaration 
may  consideration  in  law  for  the  promise 
therein  alleged  to  have  been  made  by  the 
defendants ;  and  for  that  it  does  not  ap- 
pear, in  any  way,  in  or  by  said  declaration, 
that  the  acceptance  of  the  said  biUs  by  the 
plaintiffs,  in  die  declaration  mendoned,  was 
given,  or  the  said  bills,  or  eidier  of  them* 
paid  by  die  plaintiffs  at  the  instance  of  the 


defendants ;  or  that  the  defendants  in  any 
way  assented  to  the  said  offer  made  by  the 
said  Rowland  the  younger,  of  the  said 
deeds  or  writings  in  the  declaration  men- 
tioned, as  a  security  for  the  plaintifia,a8  in 
the  declaradon  is  alleged;  or  that  the 
plaintiffs  were  induced  to  accept  the  said 
bills  of  excHange,  or  either  of  them,  by  the 
offer  of  such  security,  or  by  virtue  of  any 
application  by  the  defendants  to  them  made 
so  to  do ;  or  that  the  defendants  were  par- 
ties to  or  in  any  way  assented  to  the  al- 
leged arrangement  between  the  plaintiflb 
and  the  said  Rowland  the  younger ;  or  that 
the  said  deeds,  or  any  or  eitl^r  of  them, 
were  or  was  ever  in  the  possession,  cus- 
tody, or  controul  of  the  defoidants,  or  that 
they  had  at  any  time  any  mtereat  therein, 
or  in  the  said  mortgage  or  the  said  assign- 
ment thereof^  or  in  the  payment  of  the 
said  bills,  or  that  the  defendants  had  ever 
represented  to  the  plaindffs  that  the  said 
deeds  or  writings,  or  any  of  them,  had 
ever  come  to  the  hands  of  them,  the  de- 
fendants, or  had  ever  been  or  were  in  ^leir 
custody ;  and  for  that  the  said  promiae  in 
said  declaradon  is  a  mere  nudum  pmdum^ 
upon  which  no  action  can  be  sustained; 
and  for  that,  &c.     Joinder, 

The  margin  of  the  IMper  book  vras 
thus  marked:  "The  plaindffs  contend,  that 
the  declaradon  shews  a  sufficient  eoiwide- 
radon  for  the  defendants*  promise,  that  as 
to  say,  the  obligation  which  the  plaindfli  im- 
posed on  themselves,  by  accepting  the  bilk, 
although  all  the  defendants  may  not  have 
been  thereby  benefited.  That  it  was  not 
necessary  to  allege  that  the  bills  were  ac- 
cepted at  the  defendants'  re<|uest,  as  the 
consideradon  for  their  promise  was  not 
executed^  but  concurrent  or  executinj^ ;  and 
that  the  defendants  were  responsible  to 
the  plaindffs,  on  their  absolute  engagement 
to  deliver  die  deeds  to  them." 

CromdeTf  in  support  of  the  demurrer. — 
The  main  question  here  is,  if  there  was 
any  consideration  by  the  plaintiffs  for  the 
alleged  promise  of  the  defendants.  The 
prindpal  party  in  the  transaction  was  Hugh 
Rowland  the  younger.  It  was  for  his  be- 
nefit, and  to. enable  him  to  obtain  the  deeds, 
that  the  accommodation  acceptances  were 
to  be  given.  He  proposed  to  tbe  plaindA 
to  procure  a  security  finr  their  acceptancesh 
and  this  security  was  the  undertaking  of 
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die  defendants  to  deliver  certain  deeds. 
This  was  a  mere  arrangement  between 
Rowland  and  the  defendants;  and  what 
consideration  was  there  which  passed  from 
the  plaintiffs  to  the  defendants?  None. 
It  is  admitted,  that  to  constitute  a  good 
consideration  for  the  plaintiffs,  there  need 
not  be  a  benefit  accruing  to  the  defendants ; 
it  would  be  sufficient  if  damage  was  suf- 
fered by  the  plaintiffs  in  consequence  of 
their  haying  done  anythmg  at  the  special 
tmlowcg  and  request  of  the  defendants;  but 
diose  words,  according  to  Oihome  ▼.  Ro* 
ger»{\\  are  necessary  in  the  declaration, 
to  support  an  action  on  a  past  considers- 
ticMi ;  for,  as  is  there  said,  '*  it  is  not  rea- 
sonable that  one  man  should  do  another  a 
kindness,  and  then  charge  him  with  a  re- 
compense; this  would  be  obliging  him 
whether  he  would  or  not,  and  bringing  him 
under  an  obligation,  without  his  concur- 
rence.'* The  only  averment  in  the  decla- 
ration here  is,  that  the  defendants  had 
mticet  which  is  not  sufficient  to  establish 
die  necessary  privity,  with  regard  to  a 
past  transaction.  The  case  resembles  that 
of /Vice  V.  Eastom{2\  where  the  declara- 
tion could  not  be  supported,  as  there  was 
no  consideration  shewn  for  the  promise 
moving  from  the  plaintiff*  to  the  defendant, 
nor  any  privity  between  them. 

[TiMDAt,  C.J. — From  the  state  of  the 
feets  here,  does  not  this  i^pear  to  be  a 
mere  executory  consideration,  in  which  a 
request  may  be  inferred ;  in  which  the  par- 
ties may  be  supposed  to  say,  '*  Do  you  one 
thing,  and  1  will  do  another"  ?] 

The  transaction,  the  acceptance  of  the 
bills,  was  past  and  executed,  and  the 
defendants  were  not  privies  or  parties  to 
die  doing  of  that  whidi  was  beneficial  to 
another.  There  is  no  doubt,  that  the 
idea  of  the  undertakmg  by  the  defendants 
might  have  influenced  the  plaintiffs  in  ac- 
cepting the  bills;  but  still  the  necessary 
privity  did  not  exist  between  the  parties, 
and  consequently  the  demurrer  should  be 
allowed. 

SiepieHf  Serj*  contri^  was  stopped. 

TixDAL,  C  J. — Upon  the  whole  of  this 
4eekration  taken  together,  we  must,  as  it 

(1)  1  Smod.  f64,  II.  1. 

<S)  4  B.  &  Ad«  493;  f.  c  3  Uw  J.  lUp.  (n.8.) 
K.B.  51. 


appears  to  my  mind,  come  to  the  conclu- 
sion, that  all  the  transactions  which  form 
the  subject  of  this  discussion  were  done  at 
the  same  moment  of  time— ^were,  in  fact 
and  substance,  a  simultaneous  act :  all  the 
parties  interested,  the  plaintiffs,  the  defen^ 
dants,  and  Hugh  Rowland^  were  together 
at  the  time,  and  the  agreement  was,  that 
the  plaintiffs  would  accept  certain  bills 
upon  a  certain  act  being  done  by  the  de- 
fendants. Those  acts  being  done,  those 
things  taking  place  at  the  same  dme,  it 
follows,  that  die  doctrine  of  law,  which 
should  be  maintained  and  acted  upon  for 
the  purpose  of  supporting  an  acdon  upon  a 
bygone  consideradon,  does  not  apply.  If 
the  plaindffs  accepted  bilk  upon  a  bygone 
consideradon,  without  the  request  of  the 
defendants,  such  consideration  would,  no 
doubt,  be  bad;  but  the  only  agreement 
entered  into  here  between  the  parties  was, 
that  upon  the  defendants'  undertaking  to 
give  up  the  deed  and  security,  the  plaindHs 
would  accept  the  bills.  This  was  the  pro- 
mise which  was  made,  with  the  concurrence 
and  the  knowledge  of  all.  If  the  decla- 
radon  had  been  framed  upon  mutual  pro- 
mises, it  would,  I  think,  be  good;  Imt  it 
has  been  drawn  upon  the  sounder  reason 
and  closer  principle  of  those  engagements 
being  simultaneously  made.  Our  judg- 
ment should  be  for  the  plaindffs. 

Park,  J.-- 1  agree.  All  the  transactions 
submitted  to  our  consid^ation,  appear  to 
me  to  have  been  simultaneous. 

BosAKaoET,  J. — I,  too,  am  of  opinion, 
that  there  has  been  upon  this  occasion  a 
sufficiently  legal  consioeration  on  the  part 
of  the  plaiodns,  to  enable  them  tomainuin 
their  action  against  the  defendants.  A  ne- 
godation  had,  it  appears,  been  entered 
into  between  the  pardes  and  Hugh  Row- 
land, for  the  purpose  of  enabling  &e  latter 
to  pay  the  sum  of  500/.  If  this  were  done* 
Rowland,  would  be  enabled  to  take  cer- 
tain deeds  out  of  the  hands  of  the  party  in 
whose  possession  they  were.  This  payment, 
however,  Rowland  was  not  himself  able  tp 
make,  and  he  indmated  a  wish  that  the 
plaintiffs  should  acc^  two  bills  for  the 
amount,  and  this  the  plaindffs  wonld  no^ 
do  unless  the  defendants  entered  into  an 
ei^ageroent  to  deliver  the  deeds.  Row- 
land, for  whose  benefit  the  thing  was  to  be 
done,  requested  such  undertaking   to  be 
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given.  But  at  this  time  the  bills  were  not 
accepted  by  the  plaintiffs;  they  were  at 
perfect  liberty  to  accept  or  not.  Thus  the 
transactions  were  contemporaneous,  and 
they  were  entered  into  with  the  consent  of 
all.  The  declaration,  it  should  be  borne 
in  mind,  also  alleges,  that  the  bills  thus 
accepted  were  paid  by  the  plaintiffs  when 
they  became  due.  From  all  the  circum- 
stances of  the  case,  it  appears  to  me  abun- 
dantly clear,  that  the  undertaking  given  by 
the  defendants,  was  given  at  the  same  time 
with  the  acceptance  of  the  bills,  and  judg- 
ment should  be  for  the  plaintiffs. 

CoLTMAK,  J. — I  am  of  the  same  opinion. 
The  argument  raised  upon  the  discussion, 
by  Mr.  Crowder,  would  be  tenable  only 
upon  the  supposition,  that  the  record  dis- 
closed a  state  of  things  widely  different 
from  that  which  it  has,  namely,  that  no 
stipulation  had  been  entered  into  for  the 
acceptance  of  the  bills ;  but  when  we  look 
into  the  record,  we  find  it  alleged  to  have 
been  done  for  this  very  consideration.  If 
this  were  denied,  if  it  were  said  not  to  have 
been  so,  the  matter  should  have  been  put 
in  issue.  The  argument  has,  in  truth,  been 
founded  on  the  misapplication  of  the  legal 
maxim,  that  the  consideration  here  con- 
tended for  must  appear,  to  support  an  action 
as  upon  a  bygone  transaction ;  but  the  state 
of  things  disclosed  here,  does  not  appear 
to  be  Uius.  This  does  not  appear  to  be 
an  executed  consideration;  consequently 
the  maxim  does  not  apply. 

Judgment  for  the  plakUiffw. 


1857.      \  GOWEH    AND    OTHERS    ».    VON 
April  28.  J         DADELZBN  AND  ANOTHER. 

Contract. 

In  an  action  for  not  accepting  OalUpoU 
oil,  according  to  a  contract,  by  which  the 
plaintiffs  agreed  to  deliver,  and  the  defen* 
dants  to  accept  a  cargo,  vix,  240  caski  cf 
good  merchantable  Oallipoli  oil,  a  plea  thai 
the  casks  were  not  well  seasoned,  or  Jit  and 
proper  for  the  purpose  of  containing  good 
merchantable  GalltpoU  oil,  was  held  bad,  tn- 
asmuch  as  it  did  not  allege  that  the  article  tN 
selfweu  injured  or  detertoraied  in  value ;  and 
it  went  not  to  that  which  was  essential,  bui 
to  that  which  was  mere  matter  of  form  and 
description,  viz.  the  mode  of  conveyance. 


The  declaration  alleged,  that  heretofore 
and  before  the  making  of  the  promise,  &c. 
to  wit,  on  the  26th  of  October  1835,  it 
was  mutually  agreed  by  and  between  the 
plaintiffs  and  defendants,  in  manner  follow- 
ing, that  is  to  say : — That  they,  the  plaintifit, 
should  sell  to  the  defendants,  who  should 
buy  of  and  from  the  plaintiffs,  a  certain 
cargo  of  good  merchantable  Gallipoli  oO, 
then  being  the  cargo  of  the  vessel  ForUma, 
and  which  vessel  was  then  on  her  voyage 
from  C^lipoli  to  Falmouth  or  Plymoutb, 
said  cargo  consisting  of  L.  R.  2iO  casks, 
containing  901  salmes  and  9  pignatelles  at 
54/.  per  imperial  ton,  of  seven  and  one- 
fifth  salmes,  and  which  then  amounted  in 
the  whole  to  a  large  sum  of  money,  to  wit, 
6,756/.  Us.  id.,  payable  by  cash,  leas  %\l 
per  cent,   discount,  and   which   discount 
then  amounted  to  a  large  sum  of  money, 
to  wit,  168/.  18«.  Bd.,  on  delivery  of  bill 
of  lading  on  her  arrival  at  Plymouth  or 
Falmouth.     The  declaration  then  enume- 
rated certain  other  ports,  to  which  defen- 
dants were  at  liberty  to  direct  the  ship, 
upon  payment  of  certain  extra  freight,  in- 
surance, &c.     It  then  stated  the  arrival  of 
the  Fortuna  at  Pljrmouth  from  CralHpo^ 
and  that,  at  the  time  of  such  arrival,  she 
had  on  board  a  cargo  of  good  merehant* 
able  Gallipoli  oil,  consisting  of  L.  R.  ft¥^ 
casks  containing  901  salmes  and  9  pigna- 
telles, being  said  cargo  in  said  agreement, 
&c.  hereinbefore  mentioned,  of  which  de- 
fendants then,  &c.  had  notice.  And  plain- 
tittk  say,  that  thereupon  and  widiin  a  short 
and  reasonable  time,  in  that  behalf,  afW 
such  arrival  at  Pl3rmouth  of  such  vessel, 
to  wit,  8tc.  thev,  theplaintiflFs,  tendered  and 
offered  to  deliver  to  and  leave  with  the 
defendants,  a  certain  bill  of  lading  of  said 
cargo,   being  the   bill  of  lading  in  such 
agreement  mentioned,  upon  their  paying 
to  the  plaintiffs  the  aforesaid  price  of  said 
cargo  in  the  manner  aforesaid;  and    cbe 
plaintiffs  then   were  able  and  willing  to 
pay,  and  did,  in  point  of  hct,  pay  freight, 
msurance,  &c.  in  the  said  agreement  men- 
tioned, &c. ;  and  the  plaintiffs  wer^  then 
ready  and  willing,  and  offered  to  defen- 
dants to  deliver  to  defendants,  and   re- 
quested them  to  accept  and  receive  said 
cargo  at  Plymouth,  upon  their  paying  to 
plaintiflb  the  price,  in  manner,  &c.     The 
declaration  then  alleged,  that  the  defen- 
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dints  were  at  liberty  to  direct,  and  might 
hare  directed  the  vessel  to  another  port, 
but  did  not  do  so ;  that  finally  they  refused 
to  accept  and  pay  according  to  the  agree- 
ment, upon  which  plaintiffs  were  obliged 
to  sell  the  cargo  by  auction,  with  due  no- 
tice to  defendants,  for  the  best  price  that 
could   be  procured,  viz.  5,5551,  14«.  5d  ^ 
being  a  loss,  deducting  discount,  &c.  of 
1,032/.   4s.  4f<f.;    and  the  plaintiffs  were 
necessarily  forced  to  expend  and  lay  out 
another  large  sum  of  money,  to  wit,  266/. 
9«.  9d. ;  and,  by  reason  of  the  premises, 
plaintifTs  have  been  greatly  damaged,  &c. 
Plea — Second,  that  said  casks  contain- 
ing said  oil  in  said  agreement  and  declara- 
tion mentioned,  were  not,  at  the  time  of 
the  making  of  said  agreement  and'^romise 
in  the  said  declaration  mentioned,  or  at 
the  time  of  the  arrival  of  said  vessel  at 
Plymouth,  or  at  the  time  plaintiffs  tendered 
and  offered  to  deliver  and  leave  with  de- 
fendants said  bill  of  lading  of  said  cargo, 
as  in  said    declaration  mentioned,  well 
seasoned  or  proper  casks  for  the  purpose 
of  containing  good  merchantable  GallipoH 
oil,  according  to  the  terms  and  within  the 
true  intent  and  meaning  of  said  agreement 
in  said  declaration  menticmed ;    but,  on 
the  contrary  thereof,  were  badly  seasoned, 
and  unfit  and  improper  casks  for  the  pur- 
pose of  containing  such  oil,  as  in  said 
agreement    mentioned,   wherefore  defen- 
dants did  not  nor  woidd  take,  accept,  or 
receive  the  said  bills  of  lading  and  cargo 
at  Plymouth,  and  did  not  nor  would  direct 
aaid  vessel,  with  said  cargo,  to  any  one  of 
the  ports  in  the  said  declaration  mentioned, 
wd  neglected  and  refused  to  pay  to  plain- 
ti£Fk  for  said  cargo,  said  price ;  concluding 
with  a  verification. 

Special  demurrer,  and  joinder  therein  (1 ). 

( 1 )  The  causes  assigned  were,  that  defendants 
by  thfir  plea  did  not  traverae  or  attempt  to  put  in 
is«u«  any  matter  of  fact  alleged,  or  oeceaaarj  to  be 
alleged  by  plaintiffs  in  their  declaration,  but  iutro- 
(iuced  lod  attempted  to  put  io  iaaue  a  matter  of  fact 
not  aileged,  nor  necessary  to  be  alleged,  oamely, 
the  fact  whether  the  casks  contaioing  the  said  oil 
*er©,  at  the  several  times  mentioned  in  the  plea, 
^ell  aeasoned  or  proper  caaks,  for  the  pnrpoee  of 
cQBtatning  good  merchantable  GalKpoli  oil,  accord- 
ing to  the  terma,  tme  intent,  and  meaning  of  the  aaid 
agreement,  and  without,  in  their  plea,  shewing,  or 
mailing  it  in  any  way  appear  that  the  sufiBciency  or 
good  quality  of  the  caaka  waa,  either-  ezpresaly  or 
by  adccMary  implication,  warranted*,  or  contracted 


Maule  (in  the  absence  of  Cr<mder)  waa 
first  heard  in  support  of  the  plea. — The 
plea  is  a  satisfactory  answer  to  the  plaintiffs' 
demand,  as  the  contract  was  for  *'240 
casks  of  Gallipoli  oil,"  and  the  casks  were 
evidently  and  necessarily  a  subject  of  sale 
as  much  as  the  oil.  It  was  never  intended 
that  the  oil  should  be  deposited  in  the 
vessel,  as  if  in  a  tank,  and  then  removed 
by  the  vendee.  And  hence  it  results,  that 
there  was  an  implied  warranty  that  the 

or  agreed  for  by  the  plaihtiffa  in  their  aaid  agree- 
ment in  the  declaration  mentioned  ;  and  that  if  it 
waa  the  intention  of  the  defendanta,  by  and  under 
their  aaid  plea,  to  aet  up  any  usage  or  custom,  by 
which  tbesellera  of  Gallipoli  oil,  under  such  circum- 
atances  in  the  declaration  mentioned,  are,  or  would 
be  held,  even  without  any  ezpreaa  agreement  to  that 
effect,  to  warrant,  or  contract,  or  agree  for  the 
proper  quality  and  sufficiency  of  the  casks  in  which 
the  same  may  be  contained,  to  the  purchaaera 
thereof,  and  by  a  breach  of  which  warranty,  con- 
tract, or  a^raement,  any  contract  of  aale  relating  to 
auch  oil,  18  rendered  Yoidable  by  the  purchaaera 
thereof,  and  which  uaage  or  custom  might  therefore 
be  deemed  tacitly  to  haye  formed  part  of,  and  to 
have  been  incorporated  with  the  said  contract  at  the 
time  of  the  making  thereof,  they  ahoold  have  ez- 
preasly  alleged  the  eztstenoe  of  such  usage  or  cna- 
tom,  and  that  said  contract  waa  made  with  reference 
and  subject  thereto.  Also  it  was  not  alleged,  nor 
did  it  appear  by  the  plea,  that  said  oil  was  at  all 
damaged  or  rendered  unmerchantable  within  the 
meaning  of  aaid  agreement,  by  reaaon  of  the  -pre- 
miaea;  therefore,  that  aaid  plea  offered  no  justifica- 
tion or  excuse  for  the  non-performance  by  the  de- 
fendanta, of  their  part  of  said  contract,  and  waa  no 
answer  to  the  declaration,  but  waa  evaaive,  &c.  and 
any  iaane  raiaed  would  be  immaterial.  Also,  that 
aaid  plea  attempted  to  put  in  issue  the  insufficiency 
and  bad  quality  of  said  casks,  not  alone  at  the  time 
of  making  such  agraement,  but  also  at  the  time  of 
the  arrival  of  the  vessel,  and  of  the  tender  of  said 
cargo,  although  it  waa  quite  immaterial  and  irrele- 
yant,  for  the  purposes  of  the  action,  what  the  atate 
of  the  casks  happened  to  be  at  any  other  time  than 
that  of  the  making  of  the  agreement,  unleaa  defen- 
danta alleged  in  their  said  plea,  which  they  hare 
not  done,  diat  the  insufficiency  and  bad  quality  of 
aaid  casks  at  the  time  of  said  arrival,  and  of  said 
tender reapectively,  had  been  cauaed  and  occasioned 
by  the  default  of  plaintiffs.  Alao,  for  that  defen- 
danta do  not,  in  their  plea,  allege  that  aaid  casks 
were,  in  themselves,  and  continually,  of  any  lesa  value 
by  reaaon  of  their  aaid  inaufficiency  and  bad  quality, 
than  they  otherwiae  would  be,  or  that  defendanta 
would  have  austained  any  damage  in  respect  thereof, 
by  reason  of  their  accepting  aaid  cargo.  And  also, 
for  that  said  plea  does  not  allege  that  said  defen- 
dants elected  to  avoid,  or  gave  the  plaintiffs,  at  any 
time,  notice  of  their  intention  to  avoid  the  contract 
or  agreement,  by  reason  of  the  promises  in  the  said 
plea  mentioned  or  otherwise.  And  also  that  said  plea 
waa  in  other  respects  informal,  &c. 
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casks  should  be  well  seasoned,  and  proper 
for  the  intended  purpose ;  and  the  plea  al- 
leging that  they  were  not  so,  is  gooid.  The 
plea  is  sustainable  upon  the  principle  laid 
down  in  Jomt  v.  Bright  (2),  where  it  was 
held,  that  the  plaintiff,  who  had  purchased 
copper  for  the  sheathing  of  a  ship,-  from 
the  defendant,  which,  owing  to  some  in- 
trinsic defect,  had  not  lasted  the  average 
period,  might  sustain  an  action  on  the  case 
in  the  nature  of  deceit.  Oray  v.  Cox{li) 
is  distinguishable,  as,  there,  no  express 
warranty  was  given,  and  no  such  general 
warranty  as  that  contended  for  could, 
under  the  circumstances^  be  implied. 

CrorvdeTf  in  support  of  the  demurrer. — 
No  question  can  be  raised  as  to  the  quality 
of  the  casks.  The  object  of  the  contract  was 
the  sale  of  a  cargo  of  good  merchantable 
Gallipoli  oil,  not  the  sale  of  so  many  casks. 
That  cargo  was  specifically  pointed  out ; 
the  price  and  quantity  were  settled ;  the 
ship  by  which  it  was  to  be  brought,  and 
the  port  at  which  it  was  to  arrive,  were 
named.  Nothing  was  said  as  to  the  war-^ 
ranty  of  casks,  and  yet  it  is  said  that  this 
is  a  contract  for  a  certain  quantity  of  oil, 
plus  the  casks.  With  as  much  propriety 
might  it  be  argued,  that,  in  a  contract  for 
a  certain  quantity  of  wool,  the  bags  in 
which  it  was  contained,  were  to  be  indad* 
ed,  and  that  the  article  should  not  be  ac- 
cepted if  they  were  defective. 

TiNDAL,  C.J. — ^In  my  opinion,  the  second 
plea  is  no  answer  to  the  plaintiffs'  com* 
plaint,  nor  does  it  deprive  tnem  upon  this 
occasion  of  aright  of^action.  The  contract 
states  an  agreement  for  the  sale  of  a  certain 
cargo  of  good  merchantable  GalHpoli  oil, 
then  being  the  cargo  of  the  ship  Fortuna. 
Here,  therefore,  a  right  of  sale  is  admitted. 
All  the  objections  advanced  by  the  defen« 
dants,  go  merely  to  matters  of  description ; 
they  are  not  of  such  importance  as  can 
vary  in  the  slightest  degree  the  ri^ht  of 
action,  or  furnish  an  answer  to  the  plamti^' 
demand.  The  plea  admits  that  the  contract 
was  for  good  merchantable  Gallipoli  oil,  and 
tlie  objection  is  not  directed  to  that  which  is 
essential;  it  is  addressed  to  that  which  is 
merely  matter  of  description,  to  the  mode 

(«)  5  Bing.  533 ;  s.  o.  7  Law  J.  R«p.  C.P.  tl3. 
(3)  4  B.  fit  C.  108. 


in  which  the  oil  has  been  broi^;  and 
what  the  defendants  say  upon  this  subject, 
amounts  merely  to  this,  that  the  casks  were 
not  well  seasoned,  nor  fit  or  proper  for  the 
conveyance    of  the  article  in  question. 
Now  such  objection  is,  it  is  quite  obvious, 
quite  independent  of  and  unconnected  with 
that  which  is  the  essence  of  the  contract; 
and  besides,  notwithstanding  the  allegatioD 
that  the  casks  were  not  proper  and  well- 
seasoned,  it  does  not  appear  that  the  (A 
was  injured  or  deteriorated  in  value,  so  as, 
upon  the  offer  to  deliver,  to  justify  the 
non-acceptance  by  the  defendants.    I  am, 
of  course,  perfectly  conscious  that  many 
cases  may  exist,  in  wbich  oil  and  simBar 
articles  must  be  delivered  in  the  vessels  in 
which  tKey  are  brought,  and  in  which  die 
vendee,  in  consequence  of  the  deterioration 
in  value,  need  not  accept.     Suppose,  iot 
example,  a  contract  were  made,  by  which  a 
pipe  of  port  was  to  be  delivered  in  bottles, 
and  the  corks  were  in  such  a  state  as  to 
suffer  the  oosing  out  of  the  wine,  in  such 
case,  the  vendor  could  not  compel  die 
other  party  to  accept ;  but,  in  such  case,  die 
plea  should  go  farUier,  it  should  go  on  and 
state  that  the  wine,  the  artide  contracted 
to  be  delivered,  was  not  in  a  merchant- 
able   state.      But   the    plea    here   does 
not  contain  such  allegation ;  and  it  is,  in 
this  respect,  vicious,  and  does  not  go  ftr 
enough.    Our  judgment  should  be  for  tb« 
plaintiffs. 

Park,  J. — 1  am  of  the  same  opsM^ 
Mr.  Maule  endeavoured  to  import  soint 
strength  into  his  argument,  by  asserting 
that  the  plaintiffs- mide  sale  of  the  casks; 
but  this  was  not  the  case.  .  The  oontract 
was  merely  for  the  sale  of  good  nuerchant* 
able  Gallipoli  oil.    He  has  also  contended 
that  there  was  a  warranty  by  the  plw* 
tiffs,  of  the  casks;  but  this  proposition  is 
equally  unfounded.    He  then  wished  us.to 
conclude,  that  because  the  contract  was 
for  the  sale  of  240  casks  of  sound  mer« 
chantabk  oil,  it  was  therefore  an  eaaential 
part  of  the    contract,  that   these  casks 
should  be  well  seasoned.     Bat  this  is  not 
so :  the  casks  were  a  kind  of  adjunct  to 
the  sale  of  the  oil,  and  there  is  not  a  woid 
concerning  them  in  the  contract,     /cmet  v. 
Bright  has  been  referred  to,  but  it  does 
not  apply,  as  the  defect  imputed  there, 
was  in  the  commodity  itself^  the  oopptr; 
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and  the  Judges,  of  whom  I  was  one,  4ield, 
that  it  was  totally  distinct  and  different 
fnm  the  article  which  should  be  applied 
to  the  purpose  for  .which  that  in  question 
was  sold.  Here,  it  should  be  also  recol- 
lected, that  there  was  no  injury  done  to 
the  party.  He  would  not  even  examine 
the  article,  or  receive  it  into  his  custody. 

BosANQUET,  J. — I  am  also  of  opinion, 
that  the  plea  furnishes  no  answer  to  the 
action.    In  the  contract,  as  set  forth  in  the 
declaration,  and  as  it  is  admitted  in  the 
plea,  a  description  is  given  of  certain  oil, 
contained  in  a  certain  number  of  casks, 
which   contained  a  certain   quantity,   on 
board  the  ship  Fortvfia.     The  declaration 
then  avers  an  offer  to  deliver  the  article 
to  the  defendants,   and  the   defendants' 
answer  is,  that  the  casks  which  contained 
the  oil  were  not  fit  or  proper  for  such  pur- 
pose.   The    quantity   and    quality,    the 
arrival  of  the  oil,  and  a  tender  of  it  in  a 
merchantable  state,  are  all  admitted ;  and 
the  objection  does  not  go  to  the  whole  of 
die  consideration,  which  it  should  do,  to 
operate  as  a  bar  to  the  action.     In  my 
opinion,  if  these  casks  were  actually  defec- 
tive in  any  respect, — if,  for  example,  the 
tioops  were   in  such  a  state  that  a  half 
gallon  was  lost  out  of  each  cask,— even  in 
such  case,  the  defect  would  be  no  answer 
to  the  action.     In  such  case,  it  would  be 
no  answer  to  say,  that  the  casks  were  not . 
fit  or  proper  to  contain  the  oil,  such  oil 
aigreeing,  as  it  did,  in  quality,  with  that 
which  was  contracted   to   be  delivered. 
Sappose,  by  way  of  illustration,  that  a 
contract  were  made  for  the  delivery  of  cer- 
tain bales  of  cotton,  of  a  given  description, 
which  arrived  in  a  certain  state,  and  that 
some  of  the  bales  were  ragged,  and  that 
the  packages  (though  they  arrived  safely 
at  their  destination)  were  consequently  in 
a  state  not  fit  for  delivery ;  would  it,  in 
such  casei  be  an  answer  to  an  action  to 
suggest  that  some  of  the  bales  were  ragged? 
I  can  see  no  difference  between  the  case 
thus  supposed,   and    the    present.     Our 
Judgment  should  be  for  the  plaintiflfs. 

CoLTMAN,  J. — I  am  of  the  same  opinion, 

^nd    principally  for  the  reason  given  by 

^%iy  Brother  Bosanquet,  that  the  plea  does 

^^lot  go  to  the  whole  of  the  consideration. 

^^The  contract  here,  is  for  a  certain  quantity 

^^:f  oil;  and,  supposing  tlie  contract  was 

Nsw  Seribs,  VL-C.P. 


about  the  vessels  which  contained  the  arti- 
cle, if  the  oil  arrived,  as  it  has  here,  good 
and  merchantable,  the  objection  to  the 
casks  would  not  be  good,  inasmuch  as  it 
goes  only  to  a  part,  and  not  to  the  whole ; 
and  admitting  the  allegation  that  the  casks 
were  not  fit  or  merchantable,  it  would  not 
thence  follow  that  the  defendants  were  en- 
titled to  reject  them ;  they  would  have  a 
right  of  action,  if  any  diminution  or  injury 
had  been  the  consequence.  The  case  is, 
in  my  opinion,  clear  and  unequivocal,  and 
there  should  be 


Judgment  for  the  plaintiffs. 


u 
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May 

Action — Pleading — Money  had  and  re- 
ceived-^  Broker, 

The  defendant  authorized  the  plaintiff,  a 
stock-broker,  to  sell  certain  Guatemala  bonds, 
which  he  accordingly  did,  and  received  the 
price,  which  he  handed  to  the  plaintiff;  retain" 
ing  his  commission,  A  few  days  afterwfxrds, 
the  bonds  were  returned  to  the  plaintiff  as 
unmarketable,  they  not  being  sealed  at  a 
certain  time,  as  requited  by  the  state,  of  which 
they  formed  the  stock.  The  plaintiff  imme* 
diately  rescinded  the  contract,  and  returned 
the  money  to  the  purchaser.  Upon  the  re* 
fusal  of  the  defendant  to  refund, — Held,  that 
an  action  was  maintainable  upon  the  general 
count  for  money  paid,  or  money  had  and  re- 
ceived, 

Semble — that  a  broker  on  the  Stock  Ex- 
change  can  rescind  a  contract  without  con^ 
suiting  his  principal,  inasmuch  as  the  broker 
is  considered  as  a  principal  quoad  those 
with  whom  he  deals. 

Declaration  in  assumpsit  for  work  and 
labour,  as  the  broker  and  agent  of  defen- 
dant, and  on  his  retainer,  and  for  commis- 
sion and  reward  due,  and  of  right  payable 
from  defendant  to  plaintiff  in  respect  there- 
of; with  counts  for  money  paid,  for  money 
had  and  received,  and  on  an  account  stated. 

Pleas — non  assumpsit;  and  non assump- 
sit except  as  to  the  sum  of  1 1,  5s,,  and 
payment  of  that  sum  into  court. 

Replication — similiter  to  the  first  plea ; 
2D 
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and  damages  ultra  the  amount  paid  into 
court,  to  the  second.     Issue  thereon. 

At  the  trial,  before  Tindal,  C.J.  at  Guild- 
hall, at  the  Sittings  after  Michaelmas  term, 
the  following  appeared  to  be  the  circum* 
stances  of  the  case. 

In  September  1825,  the  defendant,  at 
the  request  of  a  friend,  purchased  1,500/. 
scrip  of  a  loan  to  the  state  of  Guatemala, 
which  was  to  be  sold  when  a  certain  profit 
could  be  realized ;  and  the  defendant,  at 
the  same  time,  purchased  500/.  of  the 
same  scrip  for  himself.  The  scrip  was 
bought  at  9/.  per  cent. ;  an  instalment  of 
10/.  having  been  previously  paid  upon  the 
amount  of  the  loan.  The  subsequent  in- 
stalments were  duly  paid  up  by  the  de- 
fendant, and  the  bonds  were  thereupon 
delivered  to  him  by  the  contractors,  and 
were  held  by  him  until  the  month  of  April 
last.  A  part  of  the  sum  raised  was  retained 
by  the  contractors  as  a  reserved  fund,  to 
ensure  the  payment  of  the  dividends ;  and 
the  only  dividends  which  had  been  ever 
paid,  were  paid  out  of  that  fund,  no 
money  having  ever  been  remitted  to  this 
country  to  meet  these  demands.  In  the 
month  of  April  last,  there  having  been 
tome  advance  upon  the  price  which  the 
bonds  had  for  some  time  borne,  the  de* 
fendant's  clerk,  Mr.  Dunn,  who  was  in- 
trusted with  the  management  of  the  affair 
in  the  absence  of  Cole,  the  defendant,  in- 
structed the  plaintiflT  to  sell  the  2,000/. 
bonds,  and  a  sale  was  effected  on  the  26th 
of  April,  at  SOL  per  cent.,  1,000/.  to  be 
delivered  and  paid  for  immediately,  and 
the  other  1,000/.  to  be  delivered  and  paid 
for  on  the  3rd  of  May.  Dunn,  on  the 
same  day,  delivered  four  of  the  bonds, 
numbered  629  to  632,  for  250/.  each,  to 
the  plaintiff*,  and  received  in  exchange  a 
cheque  for  298/.  15it.,  the  amount  for  which 
they  were  sold,  lesa  by  the  broker's  com- 
mission of  1/.  5s.  This  sum  of  298/.  15/. 
was  immediately  passed  by  Dunn,  in  the 
defendant's  books,  to  the  credit  of  the  de- 
fendant's friend,  at  whose  instance  the  spe- 
culation was  entered  into,  as  the  larger 
portion  of  the  bonds  belonged  to  him.  On 
the  morning  of  the  27th,  Dunn  called  on 
the  plaintiff*,  and  requested  to  be  furnished 
"with  a  sold  note,  for  the  bonds  sold  for  the 
Srd  of  May ;  and  the  plaintiff*  then  stated, 
that  the  purchasers  wished  to  have  the 


remainder  of  the  bonds  delivered  on  the 
29th  of  April,  instead  of  the  3rd  of  May, 
and  he  gave  Dunn  a  sold  note,  of  which 
the  following  is  a  copy : — 

'*  London,  the  27th  of  April  1836,  sold 
for  J.  H.  Cole,  Esq.,  1,000/.  Guatemala 
bonds,  a  30th  for  29th  instant." 

No  objection  was  made  at  this  time,  nor 
was  any  hint  given  that  the  bonds  were 
defective  until  the  28th  of  April,  when  the 
plaintiff^'s  clerk  called  upon  Dunn  with  the 
1,000/.  bonds  delivered  on  the  26th,  and  re- 
quired him  to  take  them  back  and  repay 
the  298/.  15«.,  alleging,  that  the  bonds  were 
not  marketable,  in  consequence  of  their  not 
having  been  stamped  according  to  an  order 
issued  in  the  year  1828  or  1829  by  the 
Guatemala  government,  requiring  the  hold- 
ers of  bonds  to  produce  them  to,  and  have 
them  sumped  by  an  agent  of  that  govern- 
ment, within  a  certain  time,  in  de&ult  of 
which  they  would  not  be  received  by  the 
state  as  valid.  The  defendant  refused  to 
refund ;  and  the  plaintiff*  having  returned 
to  one  Bryant,  the  purchaser  of  the  bonds, 
the  money  he  had  paid,  brought  the  pre- 
sent action.  The  jury  found  a  verdict  for 
the  plaintiff*  for  298/.  I5s.;  and  the  learned 
Judge  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit. 

Sir  F.  FoUock  obtained  a  rule  nisi  ac- 
cordingly, and  for  a  new  trial,  on  the 
ground  that  the  plaintiff*  was  not  entitled 
to  recover  on  the  count  for  money  had  and 
received,  but  should  have  declared  spe- 
cially according  to  the  facts ;  and  that  he 
had  no  right,  without  the  consent  of  the 
defendant,  to  rescind  the  contract,  and  by 
a  voluntary  payment  to  make  the  defen* 
dant  his  debtor.  On  the  latter  point,  lit 
cited  Street  v.  Blay{l). 

WUde^  Serj.  and  OgU  shewed  cause.— - 
The  doctrine  laid  down  in  Street  v.  Biisy 
does  not  apply,  and  the  assumption,  that 
the  payment  to  Bryant  was  voluntary,  is 
incorrect.  The  case  is  precisely  within 
that  of  Child  V.  Morley(ft\  where  Lord 
Kenyon  was  of  opinion,  that  the  payment 
of  certain  diff*erences,  which  his  principal 
refused  to  pay,  by  a  broker,  was  not  a 
voluntary  payment,  but  made  under  the 
pressure  of  the  situation  in  which  he  was 

(1)  t  B.  £c  Ad.  456. 
(t)  8  TMm  lUf.  6t0. 


Digitized  by 


Google 


EASTER  TERM,  18d7. 


205 


imrohred  by  the  defendant's  breach  of  fiuth* 
Neither  was  the  plaintiiF  bound  to  dedare 
^ecially,  for  nothing  remained  to  be  done» 
snd  no  value  passed ;  and,  independently  of 
the  usage  of  the  Stock  Exchange,  where 
the  broker  is  considered  by  those  with 
whom  he  deals  as  a  principal,  might  not 
Bryant,  the  vendee,  have  brought  an  ac- 
tion againet  the  broker  ? — PatUson  v.  Gan^ 
d(ueqm{S).  When,  therefore,  the  broker 
fiMind  that  he  had  made  a  contract  which 
he  bad  no  right  to  make,  he  was  justified 
in  rescinding  it  the  next  day.  -And  he  was 
at  well  entitled  to  recover  for  money  had 
and  received,  as  the  party  was  who  dis- 
eoonted  a  forged  navy  bill,  upon  failure  of 
consideration — Jonet  v.  Ryde{4),  The  de- 
fendant there,  as  it  was  said  by  Lord 
Kenyoo,  pat  off  an  instrument  as  a  navy 
bill  of  a  certain  description,  and  it  tnmed 
out  not  to  be  a  navy  bill  of  that  amount ; 
jnst  ao,  tbe  bonds  here  did  not  turn  out 
to  be  what  they  were  said  to  be  ;  as  they 
were  not  sealed,  they  did  not  answer  the 
known  mercantile  description,  and  the 
warranty  to  that  efieet,  which  was  inferred 
from  die  description  given  of  them  — 
Bridge  v.  Wain  (5),  Oardmer  v.  Gray  (6). 
The  boncb  were,  in  fact,  waste  paper;  and 
without  being  compelled  to  have  recourse 
to  the  authority  o^  or  go  to  the  same  ex- 
teat  aa  Luoas  v.  WortmckiJ),  where  it  was 
held,  that  assumpsit  lay  for  money  had 
and  received,  to  recover  money  paid  by 
die  plaintiff  under  a  forgetfulness  of  facts, 
which  were  within  his  knowledge,  the 
plaintiff  ia  entitled  to  recover  in  this  form 
of  action.  His  situation  may  be  compared 
to  that  of  the  sheriff,  m  Amsiin  v.  Ward{S\ 
or  to  diat  of  the  bailiff  in  fViUon  v.  Mil- 
ner{9%  or  to  that  of  the  bail  in  fUher  v. 
fmlkms  (10),  where  the  phuntiffs  were  held 
entitled  to  recover  in  actions  for  money 
bad  and  received. 

RobrnMom^  in  support  of  the  rule,  con- 
tended, that  the  broker  wi|s  not  to  be  con- 
sidered as  a  guaranty  to  the  vendee  that 
^tit  bonda  sold  were  sealed;  and  conse- 

(3)  15  EMt.  6t. 

(4)  5  Taont.  488. 

(5)  1  Stark.  N.P.  504. 

(6)  4Caaipb.  144» 

(7)  1  Mo.  &  Rob.  495. 

(8)  1  Rj.  k  Moo.  116. 

(9)  «  Campb.  459. 

(10)  5Eii|>.  171. 


quently  it  was  not  competent  to  him  to  say 
to  the  defehdant,  "  I  have  paid  the  pur- 
chaser back  his  money,  and  now  you  must 
pay  me.**  Bryant,  the  purchaser,  must  be 
taken  to  be  conversant  with  the  business 
of  the  Stock  Exchange,  and  he  could  not  be 
supposed  to  buy  waste  paper.  The  bonds, 
in  fact,  were  not  waste  paper,  nor  were 
they  valueless;  they  may  still  be  sealed, 
though  the  operation  of  sealing  may  now 
be  attended  with  some  degree  of  difficulty. 
The  case  cited,  as  to  the  right  of  the  party 
to  recover,  who  discovered  a  forged  navy 
bill,  does  not  apply ;  and  the  cases  in  which 
the  sheriff,  bailiff,  and  bail  were  parties, 
are  equally  irrelevant,  inasmuch  as  there 
the  money  must,  at  all  events,  have  been 
paid.  The  distinction,  as  to  when  the 
plaintiff  should  sue  upon  a  general  and  a 
special  count,  is  laid  down  in  Osborne  v. 
Rogers  (11);  and  in  Gompertz  v.  Denton  {\f\ 
it  was  held,  that  the  purchaser  of  a  horse 
can  recover  for  breach  of  warranty  in  an 
action  for  damages  only,  and  cannot  sue 
on  the  indebitatus  count,  as  on  a  failure  of 
the  original  consideration.  No  express 
warranty  was  given  that  the  bonds  were 
fealed ;  and  per  Grose,  J.  in  Parkinson  v. 
Lee(\9)i  "If  there  is  no  such  warranty, 
and  the  seller  sold  the  thing,  such  as  he 
believed  it  to  be,  without  fraud,  the  law 
did  not  seem  to  imply  that  he  sold  it  on 
any  other  terms  than  what  passed  in  fact.*' 

TiNDAL,  C.J. — As  it  appears  to  me,  the 
sum  of  money  for  which  the  jury  have 
found  their  verdict  for  the  plaintiff,  is  pro- 
perly considered  as  money  had  and  re- 
ceived for  his  use.  When  the  plaintiff 
delivered  the  sum  of  800/.  for  the  defen- 
dant, it  was  his  own  money,  and  at  the 
time  of  such  delivery,  both  were  principals. 
When  the  money  was  originally  paid,  it  was 
done  upon  an  understanding  arising  out  of 
a  certain  supposed  state  of  facts,  that  the 
bonds  which  were  given,  enclosed  in  an 
envelope,  were  Guatemala  bonds,  of  the 
only  description  which  v^re  saleable  in 
the  market.  The  circumstance  took  place 
nnder  the  impression,  that  the  bonds 
transforred  to  Uie  purchaser  were,  in  fact, 

(11)  1  Saund.  169,  B,  D.  i. 
(H)  1  Cr.&M.  t07;  s.o.tLaw  J.  Rap.<NJ.) 
Czcb.  89. 
(13)  9Ea8t,5fl. 
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such  bonds,  that  is  to  say,  that  they  were 
sealed,  as  such  alone  were  saleable.  But 
as  things  have  occurred,  the  consideration 
for  the  300/.  has,  as  it  appears  to  me, 
failed  as  completely  as  if  a  person  had 
contracted  to  deliver  certain  foreign  gold 
coins,  and  upon  the  day  appointed  for 
the  delivery,  he  had  given,  instead  of 
such  coins,  certain  counters  of  the  same 
size,  but  of  no  value  whatever.  There 
is  no  pretence  for  asserting  here,  upon  the 
part  of  the  defendant,  that  these  documents, 
which  were  given  as  bonds,  were  of  any 
assigned  value.  This  is  not  the  question 
of  a  warranty,  as  to  that  which  has  been 
given  ;  but  it  is  a  question  of  the  non-de- 
livery of  that  which  was  contracted  to  be 
given.  It  is  the  case  of  the  delivery  of 
that  which  had  no  assignable  value  what- 
ever. With  regard  to  the  question,  whe- 
ther the  plaintiff  had  a  right  to  rescind  a 
contract  entered  into  with  a  third  person, 
without  communicating  with  the  defendant 
— the  answer  is,  there  was  no  contract  en- 
tered into  between  the  defendant  and  the 
third  person,  inasmuch  as  the  defendant 
was  not  named.  There  was  nothing  to  shew 
that  the  bonds  were  sold  to  Bryant  by  the 
defendant ;  and  if  the  bonds  had  been  sold 
at  a  certain  price,  and  had  not  been  deli- 
vered, and  an  action  were  brought  for  the 
breach,  the  action  would  be  brought  against 
the  plaintiff,  and  not  against  the  defendant, 
whose  name  does  not  appear,  nor  is  it 
mentioned.  Such  would,  in  my  opinion, 
be  the  result  and  consequence  if  the  case 
stopped  here ;  but,  in  addition  to  the  cir- 
cumstances above  referred  to,  let  us  look 
to  the  particular  practice  of  the  Stock  Ex- 
change, where  the  broker  is  himself  held 
liable,  where  the  contracting  parties  do  not 
look  to  the  principal,  and  where,  if,  from 
circumstances  which  arise,  it  may  be  neces- 
sary to  rescind  the  <:ontract,  the  broker  is 
at  liberty  to  do  so,  without  consulting  his 
principal.  It  should  be  also  borne  in  mind, 
that  the  defendant  has  not  been  injured  by 
the  conduct  of  the  broker  upon  the  occa- 
sion :  if  he  were,  this  might  pro  tatUo  be  an 
answer  to  the  action.  This  is  simply  a 
case  of  money  had  and  received  for  the  use 
of  the  plaintiff.  There  is  also  another 
ground  for  coming  to  the  conclusion  at 
which  I  have  arrived,  and  which  stands 
perfectly  clear  of  any  objection  which  has 


been  advanced.  Upon  the  4th  of  May, 
afler  the  transaction  had  taken  ]dace,  the 
defendant  was  aware  of  all  the  circum- 
stances. He  wrote  a  letter  to  the  plaintifT, 
in  which  he  says,  '*  If  the  bonds  were  my 
own,  all  would  be  right,  and  you  would 
get  your  money ;  but  they  are  not  mine, 
they  belong  to  a  third  person.**  Bm  this 
he  has  not  proved,  he  has  not  shewn  that 
they  did  not  belong  to  him, — that  they  were 
the  property  of  another ;  and  thus,  in  my 
opinion,  he  has  set  his  seal  upon  the  trans- 
action, inasmuch  as  he  has  admitted  by 
his  letter,  that  he  himself  was  liable,  ualesi 
he  shewed  that  the  bonds  were  not  his 
own,  but  the  property  of  another;  snd 
this,  it  is  evident,  he  has  not  done. 

Park,  J.  of  the  same  opinion. 

BosAMQUET,  J. — I,  too,  am  of  opinioo, 
that  there  should  not  be  a  new  trial  or  s 
nonsuit.    I  also  agree  with  the  authoritiei 
which  have  been  cited  and  submitted  to  oor 
consideration.   This  is  not  a  breach  of  wir* 
ranty ;  in  fact,  there  has  been  no  consideia- 
tion  whatever  for  the  price  which  has  been 
paid,  as  the  paper  delivered  for  Gnatetmds 
bonds  was  perfectly  wordless ;  a  bargain 
was  made  for  that  which  was  not  ddivered; 
the  contract  was  very  properly  rescinded ; 
and  Bryant  required  a  return  of  his  money, 
for  which  he  had  received  nothing  hat 
waste  paper.     The  money  was  retnnied, 
and  one  question  was,  if  this  could  be  con- 
sidered as  a  voluntary  payment?   and  I 
think  it  cannot.  The  case  of  CAiWv.Jtfor- 
ley  has  been  referred  to,   for  the  purpose 
of  bringing  the  case  within  the  expressions 
of  Lord  Kenyon,  that  the  payment  was  pot 
altogether  voluntary ;  and  in  such  opinioa 
I  for  one  concur.     Here»  also,  the  diekn^ 
dant  called  upon  the  plaintiff  to  act  for 
him  as  his  broker,  and  he  was  bound  to 
reimburse  him,  as,  by  the  regulations  of  the 
Stock   Exchange,  he  would   be  expelled 
from  the  society  unless  he  fulfilled  and 
performed  the  contracts  into  which  he  had 
entered;  and  in  the  managemeat  of  which, 
he  was,  by  the  same  regulationa,  considered 
as  a  principal,  with  regard  to  those  whom 
he  has  paid,  and  was  treated  as  such ;  bat 
in  respect  of  bis  employer,  he  was  still  an 
agent,  and  was  consequently  entitled  to 
call  upon  him  on  the  count  for  money  paid, 
or  for  that  for  the  delivery  of  Guatemala 
bonds:  upon  either  of  these  counu  the 
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plmntifT  is,  I  think,  entitled  to  recover ;  and 
in  addition,  there  is  his  acknowledgment 
of  his  liability  if  the  bonds  were  his  own, 
tnd  a  denial  of  such,  as  the  bonds  were 
not  his,  but  were  the  property  of  others  ; 
this,  however,  he  has  not  proved. 

CoLTMAN,  J. — The  principal  question 
here  is,  whether  ^e  plaintiff  had  a  right  to 
rescind  the  contract  into  which  he  entered 
with  Bryant ;  and,  in  ray  opinion,  he  had. 
The  contract  was  for  Guatemala  bonds,  that 
is,  in  fact,  for  those  known  and  understood 
to  be  such  in  the  market.  In  such  state 
of  things  the  principal  had,  I  think,  a  right 
to  rescind  the  contract,  and  obtain  his 
money.  Then,  as  to  the  other  question, 
whether  he  had  a  right  to  rescind  the  con- 
tract without  communicating  with  his  prin- 
cipal— I  also  am  of  opinion  that  he  had  ; 
for  when  the  defendant  authorized  him  to 
go  on  the  Stock  Exchange  and  transact 
his  business  there,  he,  by  so  doing,  autho- 
rised him  to  act  there  as  all  other  brokers 
do;  and  the  authority  thus  given  is  still 
further  recognized  by  the  letter  to  which 
way  Lord  has  referred.  There  is  no  ground 
for  the  application;  and  the  rule  should 
be  discharged. 

Xule  diicharged. 


LUCAS  V,  GODWIN. 


1887.     \ 
Mmy8.    > 

Contract — Pleading — Evidence. 

The  flaifUiff,  a  builder,  and  the  de- 
Jemdani't  son,  entered  into  an  agreement, 
on  the  tSth  of  June  1836,  for  the  build* 
mg  of  six  cotiagei ;  the  work  to  be  com" 
pieted  in  a  proper  and  workmanlike  man' 
9er,  upon  the  lOih  of  the  ensuing  October, 
asul  to  be  paid  for  on  the  1st  rf  January 
1837.  The  work  was  not  completed  until 
the  1 5th  of  October,  when  no  objection  was 
made  to  the  mode  in  which  it  was  executed. 
In  an  action  o/'indebitatus  assumpsit  against 
the  defendant,  the  father,  as  principal, — 
Held,  thai  as  the  work  was  executed,  and 
nothing  remained  to  be  done  but  the  payment 
o/*  the  money,  tJie  day  of  the  stipulated  com- 
pietion,  viz.  the  lOth  of  October,  not  being 
Usential,  but  merely  directory,  an  action 
^y  upon  an  indebitatus  as8umpsitg«nfra%, 
^nd  the  plaintiff  need  not  declare  specially 
^^pan  the  contract. 


An  advertisement  having  appeared  in  a 
newspaper  in  September,  three  months  after 
the  agreement  was  entered  into,  stating, 
that  certain  property  was  bequeathed  to 
the  defendant  and  his  son,  which  adver^ 
tisement  led  strongly  to  the  conclusion,  thtU 
the  father  and  son  had  entered  into  a  frau- 
dulent combination,  for  the  purpose  <f  obtain- 
ing credit  from  the  plaintiff': — Held,  that 
such  advertisement  might  be  given  in  evidence 
for  the  purpose  of  shewing  the  conduct  and 
intentions  of  the  defendant  and  his  son,  and 
that  the  agreement  was  fraudulent. 

Indebitatus  assumpsit  for  work,  labour, 
and  materials,  &c. 

Plea — Non  assumpsit,  and  issue  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the 
last  Assizes  at  Huntingdon,  the  fitcts  of 
the  case  appeared  to  be  as  follows : — 

The  plaintiff  and  Thomas  Robinson 
Godwin,  son  of  the  defendant,  entered  into  a 
contract  to  this  effect: — ''Memorandum  of 
an  agreement,  made  and  entered  into  on 
this  25th  of  June  1836,  between  Mr.  G. 
Lucas,  builder,  &c.,  of  Peterborough,  in  the 
county  of  Northampton,  on  the  one  part,  and 
Mr.  Thomas  R.  Godwin,  of  Fawcet,  in  the 
county  of  Huntingdon,  on  the  other — that 
is  to  say,  the  said  G.  Lucas  agrees  to  do 
all  the  bricklayer's,  plasterer's,  and  slater's 
work,  (exclusive  of  slating  laths,)  and 
brick  floors,  in  six  cottages,  about  to  be 
erected  in  Fawcet  aforesaid,  of  the  depth 
of  twenty  feet  four  inches  each  cottage, 
breadth  thirteen  feet,  side  measure,  for  the 
sum  of  216/.,  exclusive  of  stone  founda- 
tions, the  one  half  of  which,  at  the  prime 
cost  of  the  stone,  is  to  be  paid  for  by  the 
aforesaid  Mr.  T.  R.  Godwin ;  Mr.  T.  R. 
Godwin  also  hereby  agrees  on  his  part  to 
pay  unto  the  aforesaid  G.  Lucas,  the  above 
sum  of  216/.,  on  the  1st  of  January  1837, 
on  condition  of  the  work  being  done  in  a 
proper  and  workman-like  manner,  together 
with  the  amount  of  one  half  of  the  founda- 
tions as  before  mentioned,  and  to  be  com- 
pleted by  the  10th  of  October  1836."  Sign- 
ed, &c. 

Upon  entering  into  this  contract,  the 
son  stated  to  the  plaintiff,  that  a  legacy  of 
300/.  had  been  lefl  him  by  an  aunt ;  that 
such  would,  when  received  by  him,  go  to 
defray  the  expenses  of  the  buildings  (at 
Christmas  last),  and  upon  this  statement. 
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the  plaintifT  was  induced  to  give  credit  for 
the  amount  sought  to  be  recovered.  Upon 
the  23rd  of  September,  the  following  adver- 
tisement appeared  in  the  Stamford  Mer- 
cury : — •*  Mr.  Thomas  Godwin's  estate. — 
The  administrator  of  the  estate  and  effects 
of  Thomas  Godwin,  formerly  of  Crowlands, 
Lincolnshire,  mariner,  on  board  His  Ma- 
jesty fleet,  and  late  of  Philadelphia,  Ame- 
rica, who  died  on  the  5th  of  July  1 836, 
hereby  gives  notice,  that  he  is  about  to 
pay  over  the  sum  of  400i.  to  Samuel  God- 
win, late  of  Crowlands,  in  the  county  of 
Lincoln,  yeoman,  and  his  son,  Thomas 
Godwin,  formerly  apprentice  at  Rippin- 
gale,  in  the  said  county,  wheelwright,  who 
are  entitled  to  100  acres  of  land,  together 
with  the  house,  barn,  and  other  buildings 
thereon  situate  at  Philadelphia,  America. 
If  the  above  claimants  will  meet  at  the 
White  Hart,  Spalding,  on  the  27th  of 
September,  between  the  hours  of  1 1  &  2 
o'clock,  they  will  be  entitled  to  the  same, 
by  inquiring  of  Mr.  W.  Buck,  administra** 
tor  to  the  deceased." 

It  appeared,  that  this  newspaper  was 
printed  and  circulated  in  the  county,  and 
that  on  the  25th  of  September,  the  defen- 
dant inquired  of  a  person  if  he  bad  seen 
the  advertisement,  announcing  that  he  was 
entitled  to  100  acres  of  land  at  PhikdeU 
phia,  and  was  to  receive  400/.,  and  wished 
to  borrow  a  horse,  as  he  said  he  was  going 
to  Spalding  to  receive  money.  The  defen- 
dant also  spoke  of  an  advertisement  to  other 
persons,  and  he  and  his  son  asserted  posi« 
tively  that  they  had  received  the  money  in 
question,  with  the  exception  of  50/.,  which, 
as  they  said,  was  retained  by  the  administra- 
tor for  his  expenses,  costs,  &c.  Upon  the 
29th  of  November,  the  son,  then  in  prison 
on  a  criminal  charge,  gave  the  plaintiff  a 
cheque  for  200/.,  upon  the  bank  where  he 
said  the  money  was  deposited,  which  was 
dishonoured.  A  verdict  was  found  for  the 
plaintiff,  damages  242/. 

Kelly  obtained  a  rule  to  enter  a  nonsuit, 
according  to  leave  reserved,  or  for  a  new 
trial,  on  the  ground,  that  the  action  ought 
to  have  been  brought  against  the  defen- 
dant's son  as  the  principal,  or  as  the  agent 
to  whom  the  plaintiff  had  elected  to  give 
credit ;  and  that  the  declaration  ought  to 
have  been  special.  Upon  these  olgections^he 


cited  Paterean  v.  Gandaeeqid(l),  and  Dmms 
V.  Nichols  (2).  He  further  objected,  that 
the  advertisement  in  the  Stamford  Mercury 
newspaper  was  improperly  received  in  evi- 
dence; and  he  also  moved  on  the  ground  of 
surprise,  producing  an  affidavit,  contradict- 
ing the  evidence  of  an  attorney  who  had 
been  employed  by  the  defendant's  son ;  and 
referring,  upon  this  point,  to  Taylor  v. 
BlackUm  (3),  and  Doe  v.  Watkms{4). 

Byles  (Birch  was  with  him)  (5),  shewed 
cause. — The  objection  to  the  form  of  the 
declaration  is  not  available.  The  contract 
was  admitted  to  have  been  completed  upon 
the  15  th  of  October,  and  thus  far  the  eas^ 
is  within  the  rule  laid  down  in  1  Sound.  269, 
B,  n.  (t),  vis.  *'The  general  counts  may  be 
resorted  to  in  aU  cases  where  the  contract 
is  executed,  and  nothing  remains  to  be 
done  but  the  payment  of  the  money."  The 
argument,  that  such  a  general  form  ia  not 
alkiwed  where  the  terms  of  the  special 
contract  are  not,  as  in  this  case,  performed, 
is  answered  by  Harris  v.  Ok»  (6),  where 
the  plaintiff  having  failed  to  prove  his  spe- 
cial count,  Lord  Mansfield  siiffered  him  t» 
go  into  proof  of  his  general  one.  Bmm  v. 
Miller  (7)  also  shews,  that  the  comfdetioa 
of  the  work  upon  the  10th  of  October  was 
not  a  condition  precedent.  This  contract 
was  also  clearly  one  of  the  contracts  men- 
tioned by  the  Court  in  that  case,  **roAde 
with  relation  to  time,  upon  which,  ahhcMf^ 
the  works  are  not  finished  when  the  time 
is  expired,  the  work  and  labour,  or  other 
beneficial  matter,  may,  nevertheleaa^  be 
recovered  for."  Here,  also,  as  in  that  eaae, 
and  Alexander  v.  Oardkter  (8),  the  deleft* 
dant  waived  the  objection  as  to  tune,  and 
it  was  not  of  the  essence  of  the  contract. 
Besides,  in  works  of  this  description^  there 
are  always  what  are  called  ejsiras;  no  tsmt 

(1)  l5EMt,62. 
(S)  S  Cbit.  lUp.  3«0w 

(5)  3  Bioff.  N.C.  «35 ;  s.  c  6  Ltw  J.  Rep,  (m^) 
C.P.14. 

(4)  Uy.  4S1 ;  t.e.  6  Law  J.  lUp.  CP.  10^. 

(5)  TIm  c»iim  wm  called  on  for  argnBCM  o«t  •( 
its  turn,  in  consequence  of  an  aCBdavit  prodao«d  by 
ByUt,  which  stated,  that  the  defendant,  then  in 
prison,  was  squandering  bis  property,  and  tbat  tb« 
plaintiff  would  be  deprired  of  the  finita  of  his  rmr* 
diet,  if  he  bad  not  jndpnent  of  this  taefs. 

(6)  BulL  N.P.  139. 

(7)  4  Taunt.  745. 

(8)  1  Bing.  N.C.  67t ;  a.  c.  4  Law  J.  Rep.  (n.s.) 

CP.  ns. 
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wisliiDited  for  them,  and»  for  augfat  thatap* 
pears,  it  was  the  completion  of  these  extra$^ 
which  occupied  the  time  from  the  1 0th  to  the 
1 5th  of  October.  The  plaintiff  had  also  a 
'right  to  charge  the  defendant,  when  it  was 
discovered  that  he  was  the  principal ;  and 
the  defendant  could  not,  as  it  was  decided  in 
HiU  V.  Perroit  (9),  set  up  a  transfer  or  sale 
to  himself,  because  his  own  fraud  had 
procured  it;  and  the  mere  possession  un- 
accounted for,  raised  an  assumpsit  to  pay. 
The  Court  will  be  also  guided  in  their  de- 
cision upon  this  part  of  the  case  by  Biddle 
V.  Levy  {1 0\yvhere,  when  goods  were  sup- 
plied to  a  minor,  upon  a  fraudulent  repre- 
sentation by  his  father,  that  he  was  about 
to  relinquish  his  business  in  favour  o£  the 
son,  although  the  credit  was  given  to  the 
son,  yet,  as  the  father  dealt  with  the  pro- 
ceeds, 1^  was  held  responsible  in  assumpsit, 
for  goods  sold  and  delivered.  Then,  with 
regard  to  the  receiving  of  the  newspaper 
in  evidence,  it  was  shewn  that  the  defen- 
dant was  connected  with  it  in  a  variety  of 
ways;  that  he  called  the  attention  of  others 
to  the  paper,  and  that  others  directed  his 
oboervation  to  it. 

KelUf  and  Oufming,  in  support  of  the 
mk. — It  may  be  admitted,  that  if  a'  con- 
tract is  executed,  and  nothing  remains  to  be 
done  but  the  payment  of  the  money,  the 
rule,  as  cited  from  1  Saund*^  applies ;  but 
the  agreement,  here,  though  inartificially 
drawn,  was  evidently  conditional ;  the  con- 
dition was,  that  the  work  was  to  be  done 
upon  the  10th  of  October,  in  a  proper  and 
workmanlike  manner.  Now,  it  is  evident 
from  these  words,  that  the  parties  intended 
the  contract  to  be  subject  to  a  condition ; 
and  if  the  plaintiff*  had  alleged,  that  the 
defendant  dispensed  with  it,  the  defendant 
inight  have  had  an  opportunity  of  travers- 
ing the  allegation.  The  declaration,  there- 
fore, should  have  been  specially  framed.  The 
important  point  in  this  case  is,  however, 
M  to  the  admission  of  the  newspaper  in 
eridence,  and  it  is  clear  it  should  not  have 
been  admitted.  The  agreement  was  enter- 
ed into  in  the  month  of  June,  and  the 
newspaper  was  not  published  until  the 
ensuing  September ;  consequently,  its  con- 
sents could  have  nothing  to  do  with  a  con- 

<9>  S  Taunt.  f74. 
(10)  1  Stark.  N.P.  to. 


tract  made  three  months  before.  The  pub- 
lication did  not  take  place  until  the  work 
was  nearly  completed,  and  the  question  is, 
was  the  party  induced  to  give  credit  by  the 
representation  in  the  paper  ?  It  is  difficult 
to  understand  upon  what  principle  of  law 
or  evidence  this  paper  could  be  received.  It 
did  not  appear  that  the  defendant  read  it,  or 
that  he  even  saw  it.  The  case  should,  on  this 
point,  be  considered  as  if  it  had  occurred 
before  the  stat.  SS  Geo.  3.  c.  78,  when,  on 
an  indictment  for  a  libel,  it  was  not  enough 
to  shew  the  publication  of  a  paper  on  the 
same  day,  and  bearing  the  same  title  as 
that  in  which  the  libel  was  contained  ;  but 
the  prosecutor  was  obliged  to  go  further, 
and  prove  the  publication  of  the  identical 
paper.  It  should  also  have  been  proved, 
that  the  defendant  was  acquainted  with,  the 
contents  of  this  identical  paper.  That 
which  was  produced,  might  have  been  a 
copy,  and,  if  so,  the  absence  of  the  original 
should  have  been  explained  and  accounted 
for.  Again,  the  time  or  day  to  which  the 
conversation  respecting  the  advertisement 
referred  was  not  shewn,  or  whether  it  re- 
ferred to  any,  and  for  aught  that  has  ap- 
peared, there  might  have  been  another 
advertisement  upon  the  subject  in  exist* 
ence,  and  of  a  nature  perfectly  innocent. 

TiNDAL,  C.J. — I  see  no  reason  for  dis- 
turbing the  verdict,  upon  the  points  to 
which  our  attention  has  been  called. 
Three  objections  have  been  advanced  to 
the  propriety  of  the  verdict  remaining  as 
it  is.  The  first  is  to  the  form  of  the  de- 
claration; and  upon  this  subject,  it  is 
said,  that  as  the  contract  between  the 
parties  was  of  a  special  nature  and  de- 
scription, the  plaintiff,  instead  of  endea- 
vouring to  support  an  action  upon  the  ge- 
neral count  for  work  and  labour,  should 
have  declared  specially  upon  the  contract. 
Another  objection  is,  that  in  the  course 
and  progress  of  the  cause,  an  advertise- 
ment was  improperly  received  in  evidence. 
The  third  objection  rests  upon  affidavits 
of  surprise  at  the  trial ;  but,  perhaps,  this 
requires  the  least  degree  of  attention,  and 
may  be  considered  as  the  least  important, 
inasmuch  as,  if  the  defendant  were  to 
succeed  on  this  point,  it  would  be  upon 
the  usual  condition,  of  the  payment  of  costs. 
As  to  the  present  objection,  the  contract 
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is,  it  cannot  be  denied,  for  the  doing  of 
certain  work:  and  for  the  purpose  of  ascer- 
taining what  was  to  be  done,  we  must  look 
to  the  contract,  and,  at  the  end  of  it,  we 
find  it  said,  *•  T.  R.  Godwin  also  hereby 
agrees  on  his  part,  to  pay  unto  the  afore- 
said G.  Lucas,  the  above  sum  of  216L  on 
the  1st  of  January  1837,  on  condition  of 
the  work  being  done  in  a  proper  and  work- 
manlike manner,  together  with  the  amount 
of  one-half  of  the  foundations  as  before 
mentioned,  and  to  be  completed  by  the 
10th  of  October  1836."  Now  this,  in  my 
opinion,  does  not  amount  to  an  actual 
condition ;  it  seems,  rather,  a  convention 
or  contract  between  the  parties,  that  the 
work  was  to  be  done  at  a  certain  day.  It 
was,  as  I  think,  stipulated  that  the  work 
was  to  be  completed  on  a  certain  day,  and 
if  the  work  was  not  done  by  such  day,  if  it 
was  not  done  until  a  day  after,  such  com- 
pact or  agreement  is  not  to  be  considered 
as  a  condition,  and  consequently  the  plain- 
tiff should  not  be  prevented  from  main- 
taining his  count  in  this  form.  I  am  aware, 
and  I  admit  the  correctness  of  the  rule, 
that  when  anything  is  performed  by  a  cer- 
tain day,  and  nothing  remains  to  be  done 
but  the  payment  of  the  money,  in  such 
case,  the  plaintiff  is  not  driven,  for  the  pur- 
pose of  enforcing  the  fulfilment  of  his  con- 
tract, to  an  express  statement  or  special 
declaration.  He  may  have  recourse  to  the 
general  count,  unless  something  is  to  be 
done,  which  renders  it  necessary  to  refer  to 
the  terms  of  the  contract.  But  the  condition 
here  is  not  of  such  an  important  nature;  it 
does  not  go  to  the  essence ;  it  does  not 
affect  the  substantial  right  of  action  pos- 
sessed by  the  plaintiff.  The  conclusion 
of  the  Court  may,  indeed,  be  in  favour  of 
the  defendant,  if  the  work  was  not  done  in 
a  workmanlike  or  proper  manner,  and  in 
conformity  with  that  contract  which  is  im- 
plied by  Uie  law.  The  defence,  therefore, 
of  the  party  upon  this  point,  is  not  an 
answer  to  the  action,  inasmuch  as  it  goes 
only  to  a  part,  and  not  to  the  whole.  If 
the  principle  contended  for  were  sanction- 
ed, every  little  deviation  from  a  contract 
would  be  attended  with  the  like  conse- 
quence, and  thus  the  contracting  party 
would  receive  no  payment  at  all,  although 
great  benefit  might  result  to  the  defendant 
from  that  which  had  been  done.   But  from 


recourse  being  had  to  the  general  count 
for  work  and  labour,  it  was  left  to  the 
jury  to  decide  as  to  the  compensation  to 
which  the  party  should  be  entitled.     As 
to  the  second  part  of  this  objection,  that 
the  work  was  not  completed  until  the  15th 
of  October; — when  we  consider  the  situa- 
tion of  the  builder,  we  cannot,  I  think, 
suppose  it  reasonable  or  probable  that  he 
should  enter  into  a  contract,  by  which,  if 
the  work  was  not  done  at  a  certain  day, 
he  was  to  receive  nothing,  and  if  the  con- 
tract was  broken  to  that  extent  only,  the 
person  on  whose  ground  the  work  was 
done,  should  have  the  benefit  for  nothing 
at  all.    No  doubt,  contracting  parties  may 
enter  into  such  an  agreement  if  they  please; 
but  we  must  see  our  way  clearly,  before 
we  give  effect  to  such   an  unreasonable 
contract    as    this    would   most   certainly 
be  ;   and  we  cannot,  I  think,  conclude, 
when  we  look  at  the  words  of  the  clause, 
that    the    plaintiff  here    did   enter    into 
such    a   contract.      With    regard    to   the 
objection   founded  upon  the  admission  of 
the  newspaper  in  evidence,  it  is  said,  that 
it  had  no  bearing  upon  or  reference  to  the 
question  at  issue ;  that  it  could  not  have 
any  influence  in  shewing  whether  the  son 
was  the  principal,  or  was  acting  as  the 
agent  of  his   father;    that    the  contract 
was  dated  the  7th  of  June,  and  the  adver- 
tisement did  not  appear  until  September, 
consequently,   it   is    said,   it  should    not 
have  been  admitted  as  evidence,  for  the 
purpose  of  explaining  what  occurred  before 
Its  appearance.   Now,  for  myself,  I  do  not 
think  that  the  objection  founded  upon  the 
subsequent  appearance  of  this  advertise- 
ment, can  be  supported.     I  do   not   see 
why  it  should  not  be  produced,  for  the 
purpose  of  shewing  that  the  contract  with 
the  parties,  for  whose  benefit  this  adver- 
tisement was  inserted,  was  fraudulent*     I 
think,  under  such  circumstances,  it  was 
competent  to  the  plaintiff  to  shew  how  the 
father  and  son  were  conducting  themselves 
not  only  at  the  prior  time,  but  at  any  time 
prior  or  subsequent,  at  least  in  regard  to 
matters  which  might  be  fairly  referable 
to  such   contract.     No  law  of  evidence, 
that  I  am  aware  of,  is  violated,  by  giving 
this  evidence,  for  the  purpose  of  shewing 
a  fraudulent  conspiracy  between  the  father 
and  the  son,  before  the  buildings    were 
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begun.  There  is,  I  repeat  it,  nothing  to 
prevent  the  party  from  throwing  light  upon 
the  case,  in  the  manner  in  which  he  has. 
The  rules  of  evidence  acted  upon  in  such 
discussions,  were  not  infringed  by  the  re- 
ception of  such  evidence,  and  by  leaving 
it  to  the  jury  to  decide  upon  the  conduct 
of  the  parties.  It  has  been  also  said,  that 
there  was  another  difficulty,  in  consequence 
of  which,  the  advertisement  was  inadmissi- 
ble in  evidence,  namely,  that  it  was  uncer- 
tain to  what  day  or  time  it  referred.  It 
turns  out,  however,  that  it  was  upon  a  day 
in  September,  which,  though  not  certain, 
was  capable  of  being  made  so  by  reference. 
The  father  in  his  account  said,  he  was 
going  to  Spalding  for  money,  and  he  wished 
to  bcMrrow  a  horse  for  the  purpose.  He 
prefaced  his  conversation,  by  asking  if  the 
party  saw  the  advertisement  which  an- 
nounced that  he  was  entitled  to  100  acres 
of  land  at  Philadelphia,  and  that  he  was 
to  receive  400/.,  to  be  paid  immediately. 
These  were  certain  specific  facts  to  which 
the  advertisement  referred.  It  also  ap- 
peared that  the  newspaper  was  printed 
and  circulated  in  the  county,  and  its  date 
was  the  23rd  of  September.  Why  should 
not  this  paper  be  given  in  evidence  of  that 
which  (upon  the  father's  wishing  to  borrow 
a  horse  upon  the  25th  of  September,  for 
the  purpose  of  going  to  Spalding  to  obtain 
the  money,)  was  adverted  to  as  having  oc- 
curred in  point  of  time  two  days  before, 
and  the  performance  of  which,  by  the 
party's  getting  the  money,  was  referable 
to  two  days  after  ?  It  is  also  said,  that 
there  might  have  been,  for  aught  that  ap- 
peared, another  advertisement  perfectly 
mnocent.  But  was  not  the  defendant  the 
person  who  was  called  upon  to  produce 
that  other,  if  it  was  in  existence  ?  If  the 
existence  of  another  advertisement  is 
meant  to  be  a  real  substantial  answer,  is 
it  not  a  little  strange  that  the  evidence 
given  should  tally  so  exactly  with  the  ad- 
vertisement which  has  appeared — and  that 
in  reality  and  substance,  and  not  according 
to  the  fimcy  of  the  party?  With  regard  to 
the  affidavit  that  Wilkinson  was  employed 
as  the  attorney  of  the  son,  and  not  of  the 
fiither,  the  answer  is  short :  the  fact  should 
be  made  clear  and  distinct  indeed,  before 
we  took  from  Wilkinson  the  weight  to 
which  he  is  entitled,  more  especially  when 
New  Series,  VI.— C.P. 


the  plaintiff  had  an  opportunity,  of  which 
he  did  not  avail  himself,  of  examining  his 
son.  This,  no  doubt,  would .  place  the 
latter  in  a  situation  peculiarly  disagreeable ; 
but  still,  it  is  admitted  on  all  hands,  that 
he  was  within  reach,  being  at  the  time  in 
prison,  and  the  father  might  have  had  the 
advantage  of  his  testimony ;  but  he  did 
not  think  fit  to  avail  himself  of  it.  The 
rule  should,  I  think,  be  discharged. 

BosANQUET,  J. — I  am  also  of  opinion, 
that  this  rule  should  be  discharged.  In 
the  first  place,  as  to  the  form  of  the  decla- 
ration, enough,  I  think,  has  appeared  to 
support  the  general  count  of  indebitattts 
assumpsit.  It  is  contended,  that  as  this 
was  a  contract  conditional  in  its  nature, 
the  plaintiff  was  bound  either  to  allege 
particularly  such  performance,  or  state 
some  reason  for  the  non-performance.  But 
it  should  be  recollected,  that  the  contract 
was  executed,  and  although  it  was  not  ex- 
ecuted according  to  the  precise  terms, 
which  were,  that  the  work  should  be  com- 
pleted on  the  1 0th  of  October,  and  it  was 
not  actually  completed  until  the  15th,  yet 
this  performance  required  upon  the  above- 
mentioned  date  of  the  10th,  does  not  ap- 
pear to  me  such  a  condition  as  furnishes  an 
answer  to  the  action,  inasmuch  as  it  does 
not  go  to  the  whole  consideration.  When 
we  look  at  the  words  of  the  contract,  we 
cannot,  I  think,  find  anything  in  its  lan- 
guage or  its  meaning,  which  leads  to  the 
conclusion  that  the  plaintiff  should  not 
have  recourse  to  his  general  count ;  there, 
is  nothing  to  shew  that  he  should  not  avail 
himself  of  this  form  of  action,  if  the  breach 
complained  of,  does  not  go  to  the  whole 
consideration ;  and  the  remedy  for  the  de- 
fendant, if  he  suffered  injury  from  the  de- 
viation above  referred  to,  would  be,  by 
his  action  for  damages ;  and  such  should 
be  his  proceeding,  if  he  suffered  detriment 
from  the  non-completion  upon  the  10th  of 
October, — his  promise  to  pay  upon  the 
completion  of  the  work  upon  that  day,  not 
amounting  to  a  condition.  With  regard  to 
the  words  which  follow,  and  which  make 
the  payment  to  depend  upon  the  work 
being  performed  in  a  good  and  workman- 
like manner,  it  cannot  surely  be  contend- 
ed, that  if  the  work  was  performed  in  an 
improper  and  unworkmanlike  manner,  in 
some  small  and  particular  part,  there- 
2E 
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fore  the  defendant  was  not  to*  pay  any- 
thing. If,  indeed,  the  work  were  so  ill  done, 
as  not  to  produce  any  benefit,  then  the 
defendant  could  not  be  compelled  to  pay  ; 
but  if  the  defect  were  but  small  and  trifling, 
if  the  breach  of  that  which  was  stipulated 
to  be  done,  were  partial,  damages  might  be 
recovered  by  the  party  entitled  to  com- 
plain. Thus,  in  my  opinion,  there  is  no 
objection  to  the  general  mode  of  declara- 
tion. 

Now,  with  regard  to  the  more  mate- 
rial objection,  the  reception  of  the  adver- 
tisement in  evidence,  it  should  be  recol- 
lected, that  the  real  question  was,  whether 
the  defendant  was  the  principal  in  the  con- 
tract entered  into  by  the   son.     And  to 
meet  the  claim  of  the  plaintiff  upon  this 
head,  it  was  alleged  upon  the  part  of  the 
defendant,  that  the  reliance  upon  the  son 
for  so  long  a  period  of  time,  (the  alleged 
fact  of  the  father  being  the  principal,  being, 
as  it  was  said,  only  known  in  the  early 
part  of  January,)   was  inconsistent   with 
the  supposition  of  the  son  being  employed 
by  the  father,  and  consequently  that  the 
son  was  to  be  held  as  the  principal.    Now, 
it  was  very  important  for  the  plaintiff,  for 
the  purpose  of  meeting  this  part  of  the 
case,  to  shew  the  conduct  o£  the  son,  and 
that  not  merely  at  the  time  of  entering 
into  the  contract,  as,  it  appears  to  me,  every 
thing   which   refers  to   the   work   which 
forms  the  subject  of  discussion,  was  re- 
ceivable  in  evidence,  as   well  before  as 
afler  the  execution  of  the  contract.     And, 
as  to  the  question,  whether  the  advertise- 
ment was  admissible  according  to  the  rules 
of  evidence — I  am  also  of  opinion,  that  it 
was  receivable  according  to   such   rules. 
The  statement  upon  the  trial  was,  that  the 
father  spoke  of  an  advertisement  generally. 
He  did  not  speak  of  any  particular  copy ; 
he  did  not  so  express  himself  as  to  identify 
any  one;  he  merely  asked,  "Have  you 
seen  an  advertisement?"     He  then  made 
mention  of  certain  particular  circumstances. 
Upon  this  subject,  it  is  not  necessary  to  re- 
peat that  which  has  been  said  by  my  Lord ; 
it  is  merely  sufficient  to  say,  that  when  the 
advertisement,  the  admissibility  of  which 
forms  the  subject  of  discussion,  was  pro- 
duced, it  was  found  to   correspond  and 
tally  with  the  circumstances  and  incidents 
of  which  the  father  had  previously  spoken. 


The  paper  was  also  a  public  one,  and  cir- 
culated in  the  county.  For  these  reasons, 
the  paper  was,  I  think,  evidence  for  the 
purpose  for  which  it  was  produced,  namely, 
to  shew,  from  the  father's  mode  of  speaking, 
his  conduct  and  his  privity  as  to  the  trans- 
action. As  to  the  affidavits  respecting  the 
testimony  of  Mr.  Wilkinson,  they  do 
not  contradict  such  testimony  in  the  clear, 
conclusive,  and  satisfactory  manner  which 
they  ought,  and,  therefore,  they  do  not 
require  much  consideration. 

CoLTMAN,  J. — With  regard  to  the  form 
of  the  declaration,   if  the  condition  was 
such  as  it  is  asserted  to  be,  the  plaintiff 
could  not  recover,  either  upon  the  implied 
or  express  contract ;  not  upon  the  latter, 
as  the  work  was  not  completed  upon  a 
particular  day;  not  upon  the  former,  as 
there  was  a  contract   in  existence:   this 
would  be  manifestly  unjust.     The  party, 
here,  is  entitled  to  recover  upon  his  count 
for  work  and  labour.     There  is  nothing  in 
the  stipulation  to  shew  that  the  consider- 
ation is  of  the  nature  contended  for.    That 
the  work   should  be  executed  upon  the 
10th  of  October,  is  to  be  considered  as  a 
part  of  the  contract,  which  is  merely  direc- 
tory; and,  under  such  circumstances,  the 
indebUattis  assumpsit  count  is   sufficient 
The  second  objection  seems,  as  it  appears 
to  me,  to  be  taken  upon  the  general  ground 
that  a  prior  fraud  cannot  be  proved  by 
evidence  of  subsequent  acts,  and  that  no 
subsequent  conduct   could   be   admitted, 
for  the  purpose  of  reflecting  light  upon  the 
original  conspiracy ;  and  I  was  called  upon 
to  prevent  the  plaintiff  from  giving  such 
evidence,  and  to  compel  him  to  substitute 
other  grounds,  from  which  it  should  ap-  • 
pear  whether  the  transaction  was  fraudu- 
lent or  not.     I,  however,  did  admit  the 
evidence,  upon  the  ground  that  there  was 
no  rule  of  law  wiiich  excluded  the  admis- 
sion of  subsequent  acts,  for  the  purpose  of 
proving   an  antecedent  state  of  circum- 
stances.    It  was  also  said,  that  if  the  case 
was  free  from  these  objections,  it  would 
not  still  be  received  as  evidence,  and  this 
objection  seems  to  assume  two  different 
shapes.     In  the  first  place,  it  is  said,  that 
it  does  not  refer  to  the  transaction,  and 
that  if  it  did,  it  was  but  a  copy,  and  shoold^ 
not  be  received.    Now,  as  to  the  first,  the 
advertisement   appears    to    me   to  show 
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strongly  to  what  it  did  refer.  It  was  of  a 
very  peculiar  description.  It  spoke  of 
Mr.  Buck,  and  of  the  White  Hart,  and  of 
the  Tuesday  following,  which  was  the  !S7th 
of  September.  Now  this  goes,  in  my 
opinion,  very  strongly  to  shew  the  con- 
nexion between  the  advertisement  and  the 
subject  of  this  discussion.  It  is  also  said, 
that  it  was  a  mere  copy,  and  not  that  parti- 
cular advertisement  which  was  referred  to 
by  the  defendant,  and  consequently  it  should 
not  have  been  received  in  evidence.  But 
in  the  conversations  held  upon  the  subject 
by  the  defendant,  he  did  not  speak  of  any 
particular  copy,  or  of  any  particular  paper 
then  in  his  hands : — he  expressed  himself 
without  any  such  restriction.  He  spoke 
of  an  advertisement  in  general  terms.  Sup- 
pose a  man  were  to  impute  a  certain  trans- 
action to  another,  or  to  allege  that  he  was 
placed  in  a  situation  which  might  be  in- 
jurious or  discreditable  to  him, — for  exam- 
ple, that  he  appeared  as  a  bankrupt  in  the 
Gazette^  would  it  be  an  answer  to  an  action 
to  say  that  the  defendant  did  not  say  the 
plaintifiT  appeared  in  a  certain  Gazette^  but 
in  another  ?  It  certainly  would  not,  as  the 
party  spoke  of  the  Gazette  generally.  So 
it  is,  in  my  opinion,  in  the  case  before  us. 
The  party  spoke  of  an  advertisement  ge- 
nerally, and  he  cannot  be  allowed  to  ob- 
ject that  he  meant  a  particular  advertise- 
ment, which  has  not  been  produced.  As 
to  the  affidavits,  they  do  not  afford  a  suf- 
ficient contradiction  to  the  evidence  of  Mr. 
Wilkinson ;  and  even  if  that  were  struck 
out  altogether,  there  would  be  still  suffi- 
cient to  maintain  the  action.  The  rule 
fhould  be  discharged. 

Rule  discharged  accwdingly* 


18.  > 


ERNEST  0.  BROWNE. 


1837. 

April 

Pleading — Payment  of  Money  into  Court. 

In  debt,  the  defendant  pleaded  never  in- 
debted, except  in  the  sum  of  St.  7s,,  and  as 
to  that,  a  payment  into  court.  The  plaintiff's 
hill  of  particulars  itated  a  demand  for  goods 
sold  and  delivered  of  51,^  and  gave  the  de^ 
fendant  credit  for  1/.  ld«.,  leaving  the  6a- 
lance  Si,  7s,t  the  amount  of  the  sum  paid 
into  court.  On  verdict  for  the  plaintiff  with 
Is.  damages — Held,  that  notwithstawUng 
the  adaiission  in  the  particulars,  he  was  en-- 


titled  to  retain  his  verdict^  inasmuch  as  the 
defendants  plea,  that  he  was  never  indebted 
in  a  greater  sum  than  31,  7s,,  was  not  sup- 
ported;  and  such  plea  made  it  necessary  for 
the  plaintiff  to  try  the  fact. 

Debt.  The  first  count  of  the  declara- 
tion was  for  work  and  labour  in  obtain- 
ing the  loan  of  a  sum  of  money  for  the 
defendant ;  the  second,  for  goods  sold  and 
delivered ;  and  the  third,  on  an  account 
stated. 

The  defendant  pleaded,  that  except  as 
to  the  sum  of  SI.  7s.,  parcel,  &c.,  he  was 
never  indebted,  in  manner  and  form,  &c., 
concluding  to  the  country.  And  as  to  the 
SL  7s,,  parcel,  &c.,  he  brings  it  into  court ; 
and  that  he  was  not  indebted  in  a  greater 
amount  than  the  said  sum  of  SL  7s,  Ve- 
rification. 

In  his  replication,  the  plaintiff  joined 
issue  on  the  former  plea,  and  traversed 
the  other,  on  which  issue  was  joined. 

The  bill  of  particulars  as  to  the  demand 
in  the  second  count,  for  goods  sold  and 
delivered,  was  as  follows  : — For  a  cart 
sold,  bl. ;  and  it  gave  credit  to  the  defen- 
dant for  1/.  \Ss,,  leaving  a  balance  of 
SI.  7  s. ' 

Upon  the  trial,  before  Tindal,  C.J.,  a 
verdict  was  found  for  the  defendant  as  to 
the  first  count,  for  work  and  labour ; — for 
the  plaintiff  upon  the  second,  with  \s. 
damages ;  and  no  evidence  was  given  upon 
the  count  on  an  account  stated. 

Alexander  moved  to  set  the  verdict  on 
the  second  count  aside,  and  enter  it  for 
the  defendant.  The  failure  upon  the  trial, 
he  said,  was  occasioned  by  the  accidental 
omission  of  a  plea  of  payment  of  1/.  \Ss, ; 
and,  in  consequence  of  such  omission,  the 
party  was  prevented  from  proving  the 
&ct. 

[Tindal,  C.  J. — This  may  be  so ;  but 
how  can  we  get  rid  of  the  plea  which  the 
defendant  has  put  upon  the  record,  that 
he  was  never  indebted  in  a  greater  sum 
than  Si,  7s,,  whereas  it  appears  he  was  ?] 

The  bill  of  particulars  shews  that  the 
plaintiff  has  no  right  of  action  upon  the 
count  for  goods  sold  and  delivered  ;  and 
in  Coaiet  v.  Stevens  (\),  Parke,  B.  said, 
*•  You  had  no  [necessity  to  plead  the  pay- 

(1)  t  Cr.  M.  &  K.  118  ;  4  Ltw  J.  K«p.  (N.S.) 
Ezcb.  167. 
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ment  of  the  sum  of  10/.»  as  that  was  ad- 
mitted by  the  bill  of  particulars." 

TiNDAL,  C.J. — The  case  referred  to  was 
in  assumpsit,  where  damages  were  sought 
to  be  recovered ;  the  present  is  an  action 
of  debt,  where  the  defendant  has  alleged 
that  he  was  never  indebted  in  more  than  a 
certain  sum,  whereas  it  appears  that  he  was. 
The  admission,  strong  as  it  is  in  the  bill 
of  particulars,  is  only  evidence  of  the  pay- 
ment, and  there  is  no  plea  to  shew  that  such 
evidence  should  not  be  received.  The 
plea,  as  the  defendant  has  pleaded  it  upon 
the  record,  made  it  necessary  for  the 
plaintiff  to  try  the  fact,  whether  the  party 
was  ever  indebted  in  a  greater  sum,  and 
it  furnishes  no  answer.  The  rule  should 
be  refused. 

The  other  Judges  concurring — 

Rule  refused. 


WEBB  V.  RHODES. 


1887. 
May  2. 

Attorney — Retainer — Lessor  and  Lessee. 

The  lessee  and  the  tenant  for  Ufe,  of  cer^ 
tain  property  f  signed  a  memorandum  of  agree^ 
ment,  by  which  it  was  agreed,  that  the  lessee 
slwuld  have  a  further  lease  for  a  certmn 
term,  if  the  tenant  for  life  should  so  long 
live ;  and,  that  the  attorney  of  the  tenant 
for  life,  should  draw  the  lease  and  counter^ 
part  at  the  expense  of  the  lessee ;  and  the 
lessee  had,  subsequently,  interviews  with  the 
attorney,  on  which  he  perused  the  drafts, 
approved  of  what  had  been  done,  and  desired 
that  they  should  be  engrossed.  Upon  the 
death  of  the  tenant  for  life,  before  the  lease 
was  executed, — Held,  in  an  action  by  the 
attorney  against  the  lessee,  that  the  defen^ 
dant  was  liable  to  the  plaintiff  for  the  costs 
of  what  had  been  done,  inasmuch  as  the  de- 
fendanVs  conduct  was  such  as  warranted  the 
presumption  that  he  had  retained  the  plaint' 
tiff  as  his  attorney,  upon  that  particular  OC' 
casion,  and  for  the  performance  of  that  par' 
ticular  business. 

Debt.  The  first  count  of  the  declara- 
tion was  for  work  done  as  an  attorney  and 
solicitor,  and  materials  for  the  same,  pro- 
vided by  the  plaintiff  for  the  defendant, 
upon  his  retainer,  and  for  fees  due  and 


payable  tOfthe  plaintiff,  in  respect  thereof; 
second,  for  money  paid  by  the  plaintiff, 
for  the  use  of  defendant  at  his  request. 

Plea — Nunquam  indebitatus;  on  which 
issue  was  joined. 

The  action  was  brought  to  recover  the 
sum  of  14/.  fts.  9d,,  the  amount  of  the 
plaintiff's  bill  of  costs,  for  preparing  an 
agreement,  and  the  drafts  of  two  leases 
under  the  following  circumstances : — ^The 
defendant  wishing  to  obtain  a  further  term 
of  certain  land,  which  he  occupied,  applied 
to  a  Miss  Knight,  who  had  a  life  estate  in 
the  premises,  and  she  agreed  to  grant  him 
a  lease  for  seven,  fourteen,  or  twenty-one 
years,  if  she  should  so  long  live ;  and  the 
plaintiff,  who  was  Miss  Knight's  profes- 
sional adviser,  was  instructed  to  prepare 
the  following  agreement: — ''Memorandum 
of  an  agreement  made  this  24th  of  January 
1833,  between  M.  A.  Knight,  of  the  one 
part,  and  J.  Rhodes,  of  the  other.  The 
said  M.  A.  Knight  agrees  to  let,  and  the 
said  J.  Rhodes  agrees  to  take  and  rent  of 
and  from  the  said  M.  A.  Knight,  all  those 
several  pieces  of  meadow  or  pasture,  situ- 
ate at,  &c.,  and  the  parties  agree  that  a 
lease  shall  be  granted,  commencing  at 
Michaelmas  next,  for  the  term  of  seven, 
fourteen,  or  twenty-one  years,  in  case  the 
said  M.  A.  Knight  shall  so  long  live,  at 
and  under  the  yearly  rent  of  &c.,  which 
lease  shall  contain  the  like  covenants, 
conditions,  and  agreements,  or  such  of 
them  as  shall  be  (Considered  necessary,  as 
the  lease  under  which  the  said  Rhodes 
now  holds  the  said  lands.  And  it  is  also 
agreed,  that  the  said  lease,  and  also  a 
counterpart,  shall  be  prepared  by  Mr. 
Webb,  solicitor,  Reading,  at  the  expense 
of  thesa  id  J.  Rhodes." 

This  memorandum  was  duly  signed  by 
Rhodes  and  Miss  Knight,  in  the  presence 
of  a  third  party.  An  appointment  was 
then  made  by  the  plaintiff  and  defendant, 
for  the  purpose  of  preparing  the  draft ; 
but  the  plaintiff,  in  consequence  of  other 
business,  was  unable  to  attend.  A  corre- 
spondence then  ensued  between  the  parties, 
and  a  delay  was  occasioned  by  the  defen- 
dant, requiring  the  insertion  of  a  clause 
which  Miss  Knight  refused.  Finally, 
Miss  Knight's  brother,  the  tenant  in  taU» 
consented  to  join  his  sister  in  the  lease* 
and  the   plaintiff  and  defendant  met  in 
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Chancery  Lane  on  the  17th  of  July  1884, 
pursuant  to  a  letter  written  by  Rhodes, 
when  the  parties  went  through  the  draft, 
which  was  altered  consistently  with  Miss 
Knight's  interest,  according  to  the  sugges- 
tion of  the  defendant,  who  approved  of  it, 
and  desired  that  the  draft  might  be  en- 
grossed by  the  plaintiff  as  it  then  stood. 
It  was,  however,  necessary  to  have  the 
draft  approved  bv  the  lady's  brother,  the 
tenant  in  tail,  and,  during  the  negotiation. 
Miss  Knight  died.  The  defendant  refused 
to  pay  the  costs  incurred,  on  the  ground 
that  the  lease  was  not  completed ;  and  he 
also  alleged  that  it  was  Miss  Knight's 
executors  who  ought  to  pay,  as  the  plain- 
tiff was  not  retained  or  employed  by  him. 

On  the  trial,  which  took  place  before 
Park,  J.,  a  verdict  was  found  K>r  the  plain- 
tiff for  14/.  2«.  9d, — the  learned  Judge 
giving  the  plaintiff  leave  to  move  to  enter 
a  nonsuit. 

Cnmder  moved  accordingly,  and  con- 
tended, that  the  action  was  not  maintain- 
able. There  was  no  privity  of  contract 
between  the  parties.  The  plaintiff  was 
never  the  attorney  of  Rhodes ;  he  had  no 
retainer  from  him ;  and  if  the  defendant 
was  liable  at  all,  it  was  to  the  executor  of 
Miss  Knight,  who  should  have  been  the 
plaintiff.  He  distinguished  Orissel  v.  Ro* 
6msofi(l),  as  a  lease  there  was  ultimately 
granted,  and  the  usage  that  the  lessee  was 
to  pay  the  expenses,  was  relied  upon. 

Hoggins  and  Neville  shewed  cause,  and 
contended,  that  sufficient  privity  did  exist 
between  the  plaintiff  and  defendant,  to 
maintain  the  action.  The  defendant,  by 
signing  the  memorandum,  by  which  it  was 
agreed  that  Webb  was  to  do  the  business, 
had  established  the  fact  of  privity  against 
himself.  The  memorandum  was  also  evi- 
dence of  an  express  retainer,  and  the  de- 
fendant's conduct  upon  many  subsequent 
occasions,  was  sufficient  to  establish  an 
implied  one.  They  also  distinguished  the 
present  from  the  cases  of  Rigley  v.  Daykin 
(2),  and  Pratt  v.  Fizard{3),  as  there,  no 
privity  was  established  between  the  litigat- 
ing parties. 

(1)  S  Biog.  N.C.  10 ;  B.  c.  5  Law  J.  Rep.  (n.s.} 
C.P.313. 

(2)  «  You.  &  Jer.  83. 

(3)  5  B.  6c  Ad.  808;  •.  c.  3  Law  J.  Rep.  (N3.) 
K.B.  7. 


WUdct  'Serf,  and  Crawder,  in  support  of 
the  rule,  admitted  the  general  usage,  of  the 
lessee  and  the  mortgagor  being  liable  for 
the  expenses  of  the  necessary  documents 
and  conveyances ;  but,  in  such  cases,  an 
equivalent  always  passed,  which  did  not 
here.  The  plaintiff  was  not  the  attorney 
of  Rhodes  the  defendant;  and  it  could  not 
be  contended  that  the  memorandum  and 
the  letters  written  by  the  defendant,  could 
have  the  effect  of  making  the  plaintiff  the 
defendant's  attorney,  and  operating  as  a 
general  retainer.  To  construe  every  com- 
munication made  to  an  attorney  into  a  re- 
tainer, would  be  highly  dangerous,  and 
would  lead  to  endless  litigation.  The 
opinion  of  Hullock,  B.,  in  Rigley  v.  Day* 
Atn,  was  adverse  to  the  plaintiff.  He  there 
said,  ''In  order  to  raise  the  question,  it 
was  necessary  to  shew  a  retainer,  in  pur- 
suance of  which,  the  business  was  done." 
Try  the  case  by  this  test — would  an  action 
lie  against  Miss  Knight  7  It  would  not,  as 
the  lease  was  not  executed.  Besides,  the 
memorandum  of  agreement  was  not  signed 
by  the  plaintiff.  This  was  indisputably 
necessary,  to  establish  his  right  of  action; 
and  no  subsequent  concurrence  could  sup- 
ply the  omission. 

TiNOAL,  C.J. — As  it  appears  to  me, 
there  is  no  reason  for  disturbing  the  ver- 
dict, which  has  been  found  for  the  plaintiff. 
The  question  in  the  case  is,  whether,  from 
the  evidence  given  upon  the  trial,  sufficient 
appeared  to  induce  the  jury  to  infer  that  a 
retainer  had  been  given  by  the  defendant 
Rhodes,  to  the  plaintiff,  to  enable  him  to 
recover  for  so  much  of  the  work  as  has 
been  done ;  not,  as  it  has  been  argued  at 
the  bar,  a  general  retainer  as  an  attorney 
in  every  business  in  which  the  interference 
of  an  attorney  might  be  required,  but  as 
attorney,  so  as  to  deserve  a  stipulated  re- 
ward in  the  particular  work  done.  Now, 
the  first  item  of  the  bill  is  for  one-half  of 
the  amount  of  the  charges  between  Miss 
Knight  and  Rhodes,  the  defendant.  Here, 
it  should  be  recollected  that  these  two 
persons  were,  at  that  moment  of  time,  per- 
fect strangers  to  each  other ;  and,  as  such, 
they  went  into  the  office  of  the  plaintiff, 
an  attorney,  residing  at  Reading.  Hence, 
in  my  opinion,  it  appears  that  they  had  no 
joint  purse  between  them,  for  the  purpose 
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of  defraying  the  expenses  which  might 
arise.  It  is,  I  think,  easy,  from  such  state 
of  things,  to  infer  that  each  was  to  pay  a 
moiety  of  the  expense  incurred.  This 
conclusion  is,  I  think,  to  be  attained  from 
looking  at  the  agreement.  All  the  parties, 
Webb,  Miss  Knight,  and  Rhodes,  were 
present  at  the  time,  and  the  arrangement 
thus  entered  into  was  signed  by  the  two 
latter.  This,  in  my  opinion,  is  as  if  Webb 
was  also  a  party  to  the  agreement.  What 
is  it  in  effect,  but  saying.  Let  the  agrreement 
be  drawn  up  at  my  expense,  and  I,  Rhodes, 
will  pay  you?  What,  1  ask,  is  this,  in  effect, 
but  an  express  retainer  of  the  plaintiff*? 
And  it  is  this  circumstance  which,  as  I 
think,  distinguishes  this  from  the  cases 
cited.  There  was  not  in  them  such  ex- 
press retainer  at  all ;  the  parties  there  chose 
to  stand  in  the  position  in  which  the  law 
placed  them,  and  this  takes  the  present 
out  of  those  cases.  It  will,  I  think,  be 
also  advisable  to  support  the  verdict,  for 
the  purpose  of  preventing  that  circuity  of 
action,  which  would  necessarUy  arise  from 
the  plaintiff*  being  compelled  to  bring  an 
action  against  the  landlord  for  a  certain 
amount,  and  then  compeUing  the  landlord 
to  bring  an  action  against  the  tenant  for 
precisely  the  same  sum.  I  agree  perfectly 
in  the  inconvenience  which  may  arise 
from  supposing  that  retainers  have  been 
given  upon  all  occasions;  and  I  should 
not  wish  to  extend  the  doctrine  beyond 
those  occasions  in  which  a  retainer  is 
actually  wanted;  but,  under  all  the  cir- 
cumstances, I  think  that  the  objection 
here,  viz.  the  want  of  a  retainer,  cannot 
prevail,  and  that  the  jury  were  right  in 
assuming  that  a  retainer  had  been  actually 
given.  As  to  what  has  been  said  in  re- 
spect of  the  lease  and  counterpart,  these, 
it  must  be  observed,  are  not  material ;  they 
were  merely  incidental  to  the  agreement. 
As  to  the  other  objection,  that  they  were 
not  executed,  and  consequently  they  con- 
ferred no  benefit,  the  answer  is,  it  was 
known  to  all  parties  that  the  lease  was  to 
have  been  made  by  a  tenant  for  life;  she 
died  before  the  execution,  and  the  case 
comes  within,  and  is  governed  by  the  prin- 
ciple, actus  Dei  nemini  nocet.  It  could  not 
be  expected  that  the  attorney  was  to  be  a 
guarantee  that  Miss  Knight  should  live 
until  all  was  completed ;  ai^  it  was  equally 


clear  that  he  did  not  intend  to  go  without 
his  payment  from  somebody  or  other. 
The  verdict  is  right. 

Park,  J. — I  am  of  the  same  opinion, 
and  was  so  at  the  time  of  the  trial.  I 
should  not  have  given  the  party  leave  to 
move  to  enter  a  nonsuit,  but  that  Mr. 
Crowder  pressed  it  upon  me,  and  I,  diffident 
of  my  own  judgment,  wished  that  the 
Court  should  be  consulted.  In  taking 
the  meaning  of  the  agreement,  which  was 
signed  by  the  plaintiff  and  defendant,  into 
consideration,  we  are  to  look  at  it  as  if  it 
had  been  signed  by  the  three  parties* 
Suppose  Miss  Knight  had  not  died,  and 
the  plaintiff*  had  brought  an  action  against 
her,  could  he  have  maintained  it  in  the  face 
of  his  own  agreement?  I  agree  in  the 
authority  of  the  cases  cited,  but  they  are 
not  applicable  here. 

BosANQUET,  J. — As  the  cause  in  which 
leave  has  been  given  to  move  for  this  non- 
suit, was  but  for  a  small  sum,  if  the  plain- 
tiff* is  found  to  be  entitled  to  recover  any 
thing,  the  rule  should  be  discharged.  Upon 
reviewing  this  transaction,  the  fair  infer- 
ence is,  that  when  the  two  parties.  Miss 
Knight  and  the  defendant,  went  to  an  at- 
torney, the  intention  was,  that  each  would 
have  to  pay  half  the  expenses  ;  and  as  to 
the  lease  and  counterpart,  they,  as  inci- 
dental, were  included.  Then  an  arrange- 
ment was  entered  into  between  landlord 
and  tenant,  in  consequence  of  which,  Webb, 
the  plaintiff*,  was  to  do  the  work  at  the 
expense  of  the  defendant.  This  airange- 
ment  was,  it  should  be  recollected,  entered 
into  in  the  presence  of  all  the  parties ;  if  the 
case  stopped  here,  there  would,  I  think, 
be  no  doubt  of  the  intention  of  the  partiet« 
But  what  must  our  conclusion  be,  when 
we  find  that  the  party  was  present  who 
was  to  derive  a  certain  benefit  and  advan- 
tage from  the  transaction  ?  Surely  in  such 
case  our  conclusion  must  be,  that  he  has 
no  right  to  call  upon  Miss  Knight,  though 
the  plaintiff*,  the  person  employed,  was 
her  general  attorney,  inasmuch  as  he  waa 
the  attorney  employed  to  prepare  th« 
agreement,  and  the  defendant  was  to  de- 
fray all  the  expenses.  As  to  the  objection 
that  the  lease  was  not  completed,  this  cer- 
tainly was  not  the  fault  of  Webb  ;  and  it 
is  sufficient  to  say  upon  the  subject,  that  it 
was  not  executed,  nor  could  it  be,  as  the 
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tenant  for  life,  the  intended  lessor,  had 
died.     The  rule  should  be  discharged. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
The  question  here  is,  not,  I  think,  precisely 
identical  with  that  which  has  been  suff- 
gested  in  argument,  that  an  action  could 
not  be  maintained  against  Miss  Knight,  as 
the  lease  had  not  been  executed.  It  is 
sufficient  to  say  upon  this  point,  that  it 
was  not  prevented  by  her  fault.  It  is  un- 
necessary to  say  much  upon  the  subject, 
as  it  is  clear,  that  if  there  is  evidence  to 
shew  that  the  plaintiff  had  a  retainer  from 
the  defendant  to  do  the  work,  he  is, 
whether  the  work  is  completed  or  not,  en- 
titled to  payment  for  so  much  as  has  been 
done.  With  regard  to  the  retainer,  there 
was,  I  think,  sufficient  ground  on  which 
the  jury  might  and  ought  to  infer  that  it 
was  given  for  the  purpose  and  the  busi- 
ness in  which  the  parties  were  concerned. 
The  facts  of  the  case  lead  irresistibly  to 
this  conclusion.  The  plaintiff  was  the 
attorney  of  Miss  Knight,  and  in  such 
capacity  he  transacted  business  for  her, 
before  that  in  which  Rhodes  was  interest- 
ed ;  and  in  the  course  of  that,  an  arrange- 
ment was  proposed,  into  which  Rhodes  ap- 
peared anxious  to  enter,  for  the  purpose  of 
saving  expense,  that  Webb  was  to  act  as 
attorney  for  both  parties,  and  that  he  was 
to  look  to  the  defendant  as  paymaster.  I 
confess,  that,  upon  the  discussion,  I  was 
struck  by  the  argument  as  to  the  reduction 
of  a  minute  portion  of  the  demand.  I  was 
struck  by  the  argument,  that  if  the  |>arties 
were  to  be  bound  by  the  written  paper,  it 
should  be  signed  by  them  all.  But  it  is 
not  necessary  to  give  an  opinion  upon  it, 
in  consequence  of  the  sum  being  so  small ; 
and  I  do  not  mean  to  conclude  myself,  by 
any  observation  upon  the  subject.  In  fine, 
there  is  no  reason  for  disturbing  the  ver- 
dict, and  the  rule  should  be  discharged. 
Rule  discharged. 


BRieOS  V4  BURNARD. 


1857.     1 
May  5.   J 

Process —  Irregularity —  Wai/oer. 

In  the  copy  of  a  writ  of  summons,  served 
mpon  the  defendant,  the  teste  was  wrong,  it 
being  the  ISth  of  April  1880,  instead  of  the 
ISth  of  /Ipril  1887.    The  indorsement  upon 


^e  copy  was  correct,  and  so  was  the  writ 
itself  Upon  being  served,  the  defendant 
applied  to  the  plaintiff,  regretted  the  expense 
incurred,  and  offered  to  pay  half  the  debt 
and  costs: — Held,  that  such  conduct  upon 
his  part  amounted  to  a  waiver  of  the  irregu^ 
larity  in  the  previous  proceedings. 

Shee  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  copy  of 
the  writ  of  summons,  issued  in  this  ac- 
tion, should  not  be  set  aside  for  irregu- 
larity. The  defect  imputed  to  the  pro- 
ceeding was,  that  in  the  copy  of  the  writ 
served  upon  the  defendant,  the  teste  was 
wrong,  it  being  in  these  words,  "  Witness, 
&c.,  at  Westminster,  18th  of  April  1830,*' 
whereas  it  should  have  been  1887.  The 
indorsement  upon  the  copy  set  forth  cor- 
rectly, that  the  writ  was  issued  on  the  1 8th 
of  April  1837.  The  writ  iuelf  was  also 
correct. 

Addison  shewed  cause,  and  contended, 
that  the  application  was  made  too  late. 
The  writ  issued  on  the  18  th  of  April,  and 
the  party  did  not  come  to  the  Court  until 
the  f27th,  whereas  he  should  have  come  in 
four  days — Hinton  v.  Stevens  (1),  where  it 
was  held,  that  an  objection  to  a  notice  of 
declaration,  on  the  ground  of  variance 
from  the  writ,  must  be  taken  within  four 
days  from  the  time  of  serving  the  notice, 
whether  in  term  or  vacation.  But  even  if 
the  Court  were  adverse  to  the  plaintiff  on 
this  point,  and  if  they  attached  any  import- 
ance to  this  alleged  irregularity,  the  con- 
duct of  the  party  himself  amounted  to  a 
waiver,  inasmuch  as  the  affidavits  shewed 
that  he  called  upon  the  plaintiff,  regretted 
the  expense  incurred,  and  oflfered  to  pay 
half  the  debt  and  costs;  ~/?aiPf«  v.  Knight 
(2),  and  Lloyd  v.  Hawkyard  (3). 

Shee,  in  support  of  the  rule,  contended, 
that  the  irregularity  amounted  to  an  im- 
portant violation  of  the  Uniformity  of  Pro- 
cess Act,  the  10th  section  of  which  limited 
the  duration  of  writs  to  four  months,  and 
the  object  of  the  statute  would  be  frustrated 
if  the  teste,  by  which  such  duration  was  to 
appear,  was  not  correct.  He  also  denied 
that  the  application  of  the  defendant  to  the 

(1)  4  Dowl.  P.C.  «83. 

(2)  1  Bing.  152  ;  s.  c.  1  Ltw  J.  Rep.  C.P.  U. 

(3)  1  Man.  &  Ryl.  3tO ;  t.  o.  6  Law  J.  Rep. 
K.B.  28. 
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opposite  party,  amounted  to  a  waiver.  It 
was  merely  an  offer  to  settle,  and  it  should 
not  be  prejudicial  to  the  party  by  whom  it 
was  made. 

TiNDAL,  C.  J. — The  only  question  here 
is,  whether  the  party  has,  by  his  conduct 
upon  this  occasion,  waived  the  objection, 
which  has  arisen  wholly,  it  should  be  recol- 
lected, on  the  copy  of  the  writ  of  summons, 
with  which  he  has  been  served.  All  the 
cases  which  have  been  referred  to  seem  to 
say,  that  afler  the  party  has  the  means  of 
knowing  that  an  objection  may  be  taken, 
especially  of  such  a  trifling  nature  as  the 
present,  he  is  bound  to  take  advantage  of 
it  within  a  reasonable  time,  and  not  go  to 
the  opposite  party,  for  the  purpose  of  effect- 
ing an  arrangement  upon  terms,  llie  rule 
should,  I  think,  be  discharged  with  costs. 

The  other  Judges  concurring — 

Rule  discharged^  with  costs. 


u 


POLE  V.  R00EE8. 


•  Cross'exatntna" 


1857 
May  9 

Witness  —  Commissum 
ti4m — Costs. 

In  an  action  on  a  life  policy,  a  com' 
mission  having  been  obtained  to  examine 
witnesses  in  Paris  and  Boulogne,  under  1 
Will.  4.  c.  22.  s.  4,  the  Court,  on  the  appli* 
cation  of  one  of  the  parties,  and  without  the 
consent  of  the  other,  added  to  the  Judge's 
order,  a  power  to  cross-examine  the  wit' 
messes,  viv&  voce. 

Costs  not  allowed  on  shewing  cause  against 
a  motion  to  add  to  a  Judge's  order  such  a 
power. 

In  this  case,  an  action  upon  a  life  policy, 
a  Judge's  order  had  been  obtained,  for  a 
commission  for  the  examination  of  wit- 
nesses, at  Paris  and  Boulogne,  under  the 
1  Will.  4.  c.  22.  s.  4. 

Wilde,  Serj.  obtained  a  rule  for  an  ad- 
dition to  the  order,  to  this  effect,  that  it 
should  be  lawful  for  the  opposite  party  to 
cross-examine  vivd  voce.  The  case  was 
one,  he  said,  which  particularly  required 
that  such  course  should  be  adopted;  the 
object  being  to  ascertain  the  habits,  mode 
of  living,  and  health  of  the  party,  on  whose 
life  the  policy  was  effected ;  and,  imder  such 
circumstances,  the  question,  which  should 


be  put  by  the  one  party  would  arise,  not 
so  much  upon  the  interrogatories,  as  upon 
the  answers  given  to  them  by  the  witnesses. 
The  justice  of  the  case  would  require  an 
actual  cross-examination,  and  this  could 
not  be  attained  by  interrogatories  alone. 
Besides,  the  case  was  provided  for  by  the 
section  of  the  statute,  the  words  of  which 
were,  '*  that  it  shall  be  lawful,  &c.  to  order  a 
commission  to  issue  for  the  examination  of 
witnesses,  &c.,  by  interrogatories  or  other- 
wise, and  by  the  same  or  any  subsequent 
order  or  orders,  to  give  all  such  directions 
touching  the  time,  place,  and  manner  of 
such  examination,  &c.,  as  may  appear  rea- 
sonable and  just. 

R.  V.  Richards  shewed  cause,  and  urged 
the  inconvenience,  or  even  impossibility,  of 
attaining  the  object  proposed,  as,  in  order 
to  make  the  cross-examination  effectual, 
some  gentlemen  of  the  profession  should 
go  from  this  country.  The  Court  would 
also  consider  the  importance  of  establish- 
ing a  precedent  upon  the  subject;  for 
though  in  one  case  (1),  a  similar  application 
was  granted,  it  was  with  the  consent  of 
both  parties.  But  as  such  consent  was  not 
given  here,  it  was  to  be  considered  as  an 
original  application,  and  now  made  for  the 
first  time.  If  the  precedent  were  now  es- 
tablished, the  same  course  should  be  ad<^- 
ed  in  every  action  to  be  brought  in  future 
upon  a  life  insurance,  where  witnesses  re- 
sided abroad ;  and  much  inconvenience  and 
injustice  would  be  the  inevitable  conse- 
quence. 

The  Court,  taking  all  the  circumstances 
into  consideration,  and  seeing  that  the 
commission  was  directed  to  Paris  and 
Boulogne,  places  which,  perhaps,  of  all 
others  out  of  the  kingdom,  would  afford 
the  greatest  facility  for  the  vivd  voce  cross- 
examination,  thought  it  but  reasonable  to 
make  the  addition  required,. and  made  the 
Ruie  abMohtU* 

R.  V.  Richards  applied  for  the  costs  of 
shewing  cause ;  but  as  the  motion  was  to 
add  to,  not  to  amend  the  Judge's  order — 
Hie  application  wtu  refused. 

( 1 )  Semble,  Duckett  v.  Williams,  reported  apoa 
•notber  point,  1  Cr.  &  J.  5l0;  s.  c.  9  Law  J.  R»p. 
£zch.  177. 
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1837-     f 
pra  27.  I 


BLATCHVOED     0.     THE     MAYOE 
A       'I  ot     \        A^^  COEPOEATION   OF    PLT« 

April  27.  I      ^^^^^ 

Covenant  —  Construction  —  Execution  — 
Proviso. 

The  defendants  (the  corporation  of  piy^- 
mouih)  denused  to  the  plaintiff  a  certain 
mUli  mth  its  gear^  machinery,  ^c,  toge^ 
tker  with  the  use  of  the  stream  of  water 
rttnning  or  fiommg  vn  a  leal  or  trench  be- 
longing to  the  defendants,  from  the  northern 
ena  of  the  said  demised  premises,  unto 
the  said  mill,  and  the  launder,  in  which 
the  same  water  then  ran  or  Jlowed,  and 
the  flood-hatch,  sluices,  and  other  water" 
works,  i^c,  excepting  and  always  reserving 
out  of  this  present  demise  and  grant 
unto  the  said  defendants,  their  successors 
and  assigns,  so  much  and  such  part  of  the 
said  stream  of  water,  running  or  flowing 
in  the  said  Uat  or  trench,  belonging  to  the 
said  defendants,  as  should  be  sufficient  for 
the  supply  of  such  and  so  many  of  the  inha* 
bitants  of  the  town  and  borough,  and  all  such ' 
bodies  politic  and  corporate,  officers  and  dc" 
partments  in  his  Mc^esty*s  service,  Juwing 
establishments  in  or  near  to  the  said  borough, 
or  other  person  or  persons  whomsoever,  as 
the  said  defendants  had  then  already  con^ 
traeted  or  agreed,  or  should,  at  any  time 
thereafter,  contract  or  agree  to  supply  with 
water  from  the  said  stream  or  Uat.  Pro^ 
vided,  nevertheless,  that  such  ,a  quantity  of 
water  should  be  always  left  to  flow  to  the 
said  mill,  as  should  be  sufficient  for  the  due 
working  thereof,  for  the  space  of  twelve 
hours  each  day  of  tlie  said  term  intended  to 
be  thereby  granted,  times  of  needful  rrpara* 
tion  and  cleansing,  and  casualties  fromflre 
or  frost,  ^c,  excepted,  Theif  came  a  cove^ 
nant  for  quiet  enjoyment,  without  lawful 
hindrance  of  or  by  the  defendants  or  their 
assigns,  or  any  other  person  or  persons 
whomsoever,  rightfully  claiming,  or  to  claim, 
by,  through,  under,  or  in  trust  for  them,  any 
or  either  of  tJiem,  or  by  their  act,  means,  or 
privity. 

Upon  the  supply  of  water  fltming  to  the 
miU,  being  less  than  that  which  was  required 
to  work  it  twelve  hours  in  the  day, — Held, 
that  an  action  against  the  lessors  for  breach 
of  the  covenant  for  quiet  enjoyment,  by 
wrongfully  and  injuriously  drawing  and 
takings  and  causing  to  be  drawn  and  taken, 
New  Sbribs,  VL— C.P. 


quantities  of  water  from  the  stream,  although 
the  residue  left  was  not  sufficient  for  the 
working  of  the  mill  twelve  hours  each  day, 
could  not  be  sustained,  inasmuch  as  the  supply 
of  such  a  quantity  of  water  as  would  work 
the  mill  for  twelve  hours  each  day,  was  not  a 
thing  demised,  as  the  defendants  were  bound 
by  agreements  prior  to  the  demise,  to  furnish 
certain  other  parties  with  supplies  of  water, 
and  the  meaning  of  the  proviso  as  to  the  sup' 
ply  for  twelve  hours*  work  to  the  mill  was, 
that  the  defendants  should  not,  in  the  exer* 
cise  of  any  prospective  rights,  diminish  the 
quantity  stmplied  to  the  mill,  below  that 
which  was  flowing  at  the  time  of  the  demise. 
— Held  also,  that  the  breach  was  not  well 
assigned,  as  it  did  fMt  come  under,  nor  was 
it  comprehended  in  anything  against  which 
the  defendants  had  provided  m  the  covenant 
for  quiet  enjoyment,  they,  themselves,  having 
done  nothing,  and  there  having  been  no 
change  or  alteration  effected  by  any  person, 
in  tlkat  which  was,  or  was  supposed  to  be, 
the  subject  of  the  demise  since  the  contract 
had  been  entered  into, — the  act  complmned 
of,  being  committed  by  those  who  claimed 
under  prior  agreements,  and  by  title  para* 
mount. 

The  declaration  alleged,  that  the  defen* 
dants,  by  their  then  name  of  the  mayor 
and  commonalty  of  the  borough  of  Ply- 
mouth, had  demised,  leased,  &c.  to  the 
plaintiff,  his  executors,  &c.  for  a  term  of 
twenty- one  years,  from  the  24th  of  June 
1832,  a  certain  mill-house  and  mill,  used 
for  the  grinding  of  com  or  grain,  commonly 
called  or  known  by  the  name  of  the  Higher 
Grist  Mill,  situate,  lying,  and  being  on  the 
western  side  of  the  road  leading  from  Ply* 
mouth  to  Tavistock,  within  the  borough 
of  Plymouth,  with  all  and  singular  the 
mill  wheels,  millstones,  going  and  run- 
ning gear,  bolting  machine,  &c.,  and  all 
other  machinery,  engines,  utensils,  imple- 
ments, &c.,  then  standing  and  being  in  or 
upon  the  said  mill-house,  &c.  particularly 
specified  in  a  schedule  or  inventory,  and 
also  a  certain  dwelling-house,  &c.,  together 
with  the  use  of  the  stream  of  water  running 
or  flowing  in  the  leat  or  trench  belonging  to 
the  defendants,  from  the  northern  end  of  the 
said  demised  premises,  unto  the  said  mill, 
and  the  launder  in  which  the  same  water 
then  ran  or  flowed,   and   the  flood-hatch^ 
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sluices,  and  other  waiemorks  therein^  toge^ 
tker  with  all  erections,  buildings,  walls, 
fences,  ways,  paths,  passages,  toll,  custom, 
privileges,  easements,  profits,  commodities, 
and  appurtenances  whatsoever,  to  the  said 
mill -house  and  premises  belonging,  or  in 
anywise  appertaining,  excepting,  and  al- 
ways reserving  out  of  this  present  demise 
and  grant  unto  the  said  defendants,  their 
successors  and  assigns,  so  much  and  such 
part  of  the  said  stream  of  water  running  or 
flowing  in  the  said  leat  or  trench  belonging 
to  the  said  defendants,  as  should  be  sufficient 
for  the  supply  of  such  and  so  many  of  the 
inhabitants  of  the  town  and  borough  of  Ply- 
mouth,  and  all  such  bodies  politic  and  cor-- 
porate,  officers  and  departments  in  his  Ma- 
jesty's service,  having  establishments  in  or 
near  to  the  said  borough,  or  other  person  or 
persons  whomsoever,  as  the  said  defendants 
had  then  already  contracted  or  agreed,  or 
should  at  any  time  thereafter  contract  or 
agree,  to  supply  with  water  from  the  said 
stream  or  leat.  Provided,  nevertheless,  that 
such  a  quantity  of  water  should  be  always 
left  to  flow  to  the  said  mill,  as  should  be  suf- 
ficient for  the  due  working  thereof,  for  the 
space  of  twelve  hours  at  least  in  each  and 
every  day  of  the  said  term  intended  to  be 
thereby  granted,  times  of  heedful  repara- 
tion and  cleansing  the  said  trench  or  leat» 
the  breaking  of  the  banks  thereof,  and 
casualties  of  fire  and  frost  excepted,  and 
also  excepting  full  right  and  liberty  for  de- 
fendants, their  successors,  &c.  to  enter  twice 
in  each  year,  to  inspect,  &c. ;  and  the  said 
defendants  did,  for  themselves,  their  suc- 
cessors and  assigns,  covenant,  promise, 
and  agree  to  and  with  the  said  plaintiff, 
his  executors,  &c.,  that  the  said  plaintiff^ 
his  executors,  &c.,  observing  and  perform- 
ing the  said  covenants  and  agreements, 
&c.,  and  for  quiet  enjoyment  for  and 
during  the  full  and  lawful  term  of  twenty- 
one  years,  without  any  lawful  hindrance 
rf  or  by  the  said  defendants  or  their  as- 
signs, or  any  other  person  or  persons  whom- 
soever, rightfully  claiming,  or  to  claim,  by, 
through,  under,  or  in  trust  for  them,  any,  or 
either  of  them,  or  by  their  acts,  means, 
privity,  &c.  Breach  that  the  defen- 
dants, on  the  31  St  of  Mareh  1833,  and 
on  divers  days  between  that  day  and  the 
commencement  of  the  action,  wrongfully 
and  injuriously  dress  and  took,  and  earned  to 


be  drawn  and  taken  from  and  out  of  the  said 
stream,  divers  large  quantities  of  the  water 
thereof,  although  the  residue  of  the  water  of 
the  said  stream,  which  on  those  days  was  left 
to  flow  to  the  said  mill,  was  not  sufficient  for 
the  due  working  thereof  for  the  space  of 
twelve  hours  on  any  or  either  of  these  days, 
although  no  casualties  oi  fire  or  frost,  nor 
any  times  of  needful  reparation  or  cleans- 
ing of  the  said  trench  or  leat,  or  any  break- 
ing of  the  banks  thereof,  required  the 
drawing  or  taking  thereof;  and  the  said 
defendants  on  those  days  and  times  wrong- 
fully and  injuriously  hindered,  denied, 
molested,  and  interrupted  the  said  plaintiff 
in  the  use  of  the  said  mill-house  and  ma- 
chinery, whereby  the  said  plaintiff,  during 
all  the  time  aforesaid,  hath  been  hindered 
and  prevented  from  working  the  said  mill, 
and  hath  lost  and  been  deprived  of  divers 
great  gains  and  profits,  &c. 

The  defendants,  in  their  plea,  denied  the 
taking  or  drawing,  or  procuring  to  be  taken, 
&c.  the  water  out  of  the  stream,  although 
the  residue  of  the  water  was  not  sufficient 
for  the  due  working  of  the  mill  for  twelve 
hours  on  any  or  either  of  the  said  days, 
&c.  They  also  traversed  the  allegation  of 
their  molesting  or  interrupting  the  plaintiff 
in  the  use  of  die  said  mill-house,  mill,  or 
other  machinery ;  concluding  to  the  coun- 
try.    Similiter. 

At  the  trial,  before  Alderson,  B.,  at 
Exeter,  the  .following  appeared  to  be  the 
facts  of  the  case  : — 

The  plaintiff  was  the  tenantof  the  Higher 
Grist  Mill,  in  the  borough  of  Plymouth, 
the  property  of  the  defendants,  which 
mill  was  worked  by  a  stream  or  leat  of 
water,  conducted  in  a  trench,  twenty  or 
thirty  miles,  for  the  supply  of  the  inhabi- 
tants of  Plymouth. 

By  27  Eliz.  c.  21,  power  was  given  to 
the  mayor  and  commonalty  of  Plymouth, 
and  their  successors,  to  dig  a  ditch  or 
trench  six  or  seven  feet  over  in  all  places, 
over  all  grounds  lying  between  the  river 
Mew  or  Mewry,  for  the  convenient  or 
necessary  conveying  of  the  same  river  to 
the  town ;  and  at  die  end  of  the  statute 
was  a  proviso,  that  nothing  in  the  said  act 
should  extend  to  give  liberty  to  bring  the 
said  water,  or  any  part  thereof,  out  of  its 
ancient  course,  unless  every  such  persoa 
or  persons  as  were  owners  ef  any  mill  or 
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mills  situate  and  standing  upon  or  near  the 
said  river  Mew  or  Mewry,  should  first  be 
compounded  with,  if  the  said  mill,  by  the 
bringing  of  the  said  water,  or  any  part 
thereof,  into  the  said  town  of  Plymouth, 
be  impaired  or  injured. 

Under  this  statute,  the  watercourse 
or  stream  was  made.  A  modern  act,  that 
of  5  Geo.  4.  c.  49,  was  also  passed  for  the 
regulation  of  the  same  water,  entitled, 
*  Aji  act  for  enabling  the  commisssioners 
for  victualling  his  Majesty's  navy,  to  pur- 
chase certain  premises  for  completing  a 
victualling  establishment  at  Cremill  Point, 
near  Plymouth,  in  the  county  of  Devon, 
and  for  supplying  the  said  establishment 
with  water,'  which,  after  reciting  the  statute 
of  Elizabeth,  and  that  a  full  and  adequate 
supply  of  water  should  be  afforded  to  the 
said  victualling  establishment  at  Cremill 
Point,  and  also  to  the  Royal  Navy  Hospi- 
tal, at  East  Stonehouse,  from  the  said  trench 
or  leat,  and  that  the  mayor  and  commonalty 
were  willing  to  furnish  the  same,  gave  the 
corporation  power  to  enlarge,  deepen,  and 
cleanse  the  stream^  and  establish  a  reser- 
voir. By  the  3rd  section,  the  corporation 
were  to  supply  daily  400  tond  of  water, 
for  which  they  were,  to  receive  a  rent  of 
£50/.  per  annum ;  by  the  4th,  they  were 
to  supply,  if  required,  a  further  supply 
of  80  tons  daily,  at  a  rent  of  50/.  per 
annum.  The  statute  also  gave  penal- 
ties for  injuring  the  leat  or  trench,  by 
drawing  oflf  the  water,  &c.,  and  contained 
the  usual  clause,  that  it  should  be  deemed 
and  taken  to  be  a  public  act,  and  should 
be  judicially  taken  notice  of  as  such,  by 
all  Judges,  Justices,  and  others,  without 
being  specially  pleaded.  A  verdict  hav- 
ing been  found  for  the  plaintiff — 

Sir  W.  W.  FoUett,  pursuant  to  leave, 
had  obtained  a  rule  nut  to  set  the  verdict 
aside  and  enter  a  nonsuit. 

fViidey  Serj,t  Erie,  and  Moody,  shewed 
cause. — The  fair  meaning  to  be  collected 
from  the  lease,  is,  that  the  lessee  shall  have 
a  supply  of  water  flowing  to  the  mill  for 
twelve  hours  each  day ;  and  if  the  stipulated 
quantity  has  been  lessened  by  contracts  pre- 
viously made  or  subsequently  continued  by 
the  lessors,  the  action  is  maintainable,  and 
the  plaintiffis  entitled  to  retain  the  verdict. 
The  exception  cannot  affect  this  construc- 
tion, for  "every  exception  is  the  act  or 


word  of  the  lessor  or  grantor,  and  shall 
therefore  be  taken  stride  against  him" — 
Com.  Dig,  *  Fait,'  (E),  8 ;  and  if  repugnant 
to  the  grant,  it  is  void.  The  proviso  also 
limits  and  fastens  upon  the  exception — ^per 
Bayley,  J.,  in  Wymer  v.  Kemble{\).  In 
Barton  v.  Fitzgerald  (2),  it  was  held,  that 
the  generality  of  a  covenant  for  title,  which 
was  supported  by  the  recital  of  the  bargain 
for  an  absolute  term  of  ten  years,  was  not 
restrained  by  other  covenants,  which  went 
only  to  provide  for  or  against  the  acts  of 
the  assignor  himself,  or  those  who  claimed 
under  him.  So  in  Morris  v.  Edgington  (8), 
where  a  lease  demised  a  messuage  consist- 
ing of  two  parts,  separated  by  intervening 
reserved  land,  subjected  only  to  a  specific 
right  of  way  for  the  lessee  to  a  third  build- 
ing, for  a  specific  purpose,  which  reserva- 
tion, strictly  interpreted^  would  preclude 
him  from  all  access  to  the  one  part,  which 
was  accessible  only  by  crossing  the  re- 
served land  in  one  or  two  directions,  the 
one  by  entering  it  from  the  residue  of  the 
demised  premises,  the  other,  and  far  more 
convenient,  by  entering  it  from  a  public 
street:  it  was  held,  that  the  lessee  was  en- 
titled to  a  way  across  the  reserved  land  from 
the  public  street  to  that  part.  Bac.  Ahr. 
*  Cov.'  (I),  *  Breach,'  and  Andrews  v.  Para^ 
dise  (4),  may  be  also  referred  to  upon  this 
part  of  the  case.  Neither  are  the  defen- 
dants protected  by  the  statute  5  Greo.  4.  c49. 
That  act,  notwithstanding  the  clause  at  its 
conclusion,  is,  according  to  Lord  Coke,  in 
Holland's  case  (5),  a  private  act,  or  statu- 
turn  speciale ;  and  the  doctrine  of  Lord  Hale 
in  Lucy  V.  Levington  {(}),  applies  with  full 
force.  His  Lordship  there  says,  "  Every 
man  is  so  far  a  party  to  a  private  act  of 
parliament,  as  not  to  gainsay  it,  but  not 
so  as  to  give  his  interest,"  and  after  re- 
ferring to  Barrington*s  case  (7),  he  adds, 
"  Suppose  an  act  says, '  whereas  there  is  a 
controversy  concerning  land  between  A 
and  B,  it  is  enacted,  that  A  shall  enjoy  it,' 
this  does  not  bind  others,  though  there 
be  no  saving,  because  it  was  only  intended 

(1)  6  B.  &  C.  479-~84;  i.  c.  5  Uw  J.  Rep. 
K.B.  tSt. 

(f)  15  East,  530. 

(3)  3  Taunt.  24. 

(4)  8  Mod.  318. 

(5)  4  Rep.  76,  A. 

(6)  1  Vent.  175. 

(7)  8  Rep.  15C. 
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to  end  the  difference  between  those  two." 
Such  acts,  According  to  the  opinions  of 
Lord  Mansfield  in  The  King  v.  Toms  (8), 
and  Lord  Hardwicke  in  Hornby  v.  HouU 
ditch  (9),  ought  to  be  considered  only  as 
common  conveyances,  and  directed  by  the 
same  rules  of  law.  The  clause,  in  fact, 
only  applies  to  the  forms  of  pleading — 
Brett  \.  Beales{\0), 

Sir  JV,  W.  Follelt,  Crowder,  Rome,  and 
Butt,  in  support  of  the  rule. — There  is  no 
intention  to  dispute  the  effect  of  a  cove- 
nant for  the  supply  of  water  to  a  mill  for 
twelve  hours  a  day,  and  that  an  action 
could  be  maintained  for  a  breach  of  such 
covenant;  but  the  question  is,  whether  the 
covenant  for  quiet  enjoyment  has  been 
broken.  Now,  in  1833,  when  the  lease 
was  granted,  the  lessors  were  bound  by 
the  act  b  Geo.  4,  to  supply  the  victualling 
office,  and  other  government  establish* 
ments,  with  water,  and  by  the  statute  of  Eli- 
zabeth, other  mills  were  also  to  be  supplied. 
These  acts  of  parliament  were  binding 
•upon  all,  and,  since  the  demise,  no  change 
has  taken  place,  and  there  has  been  no 
act  of  commission  or  omission  by  the  les- 
sors. As  to  the  proviso,  the  effect  of  con- 
struing it  in  the  manner  contended  for, 
would  be  to  make  the  proviso  enlarge  the 
grant,  for,  at  the  time  of  the  demise,  a  por- 
tion of  the  water,  as  the  contracting  parties 
knew,  was  reserved  for  other  purposes, 
and  the  defendants  could  not,  and  did  not 
intend  to  demise  to  the  plaintiff,  that 
which  was  out  of  them,  but  merely  to  give 
the  plaintiff  the  benefit  of  the  surplus 
water,  afler  the  parties  entitled  under  the 
acts  of  parliament,  had  been  supplied.  It 
1%  impossible  to  infer  an  intention  of  war- 
ranting that  supply  which  it  was  not  in  the 
power  of  the  lessors  to  grant,  and  which 
the  lessee  could  not  expect  to  receive.  As 
to  the  exception,  if  the  construction  con- 
tended for  by  the  plaintiff  is  allowed,  it  is 
clearly  bad— iJAep.  Touch.  76,  77.  It  is 
submitted,  however,  that  according  to  the 
authorities,  there  has  been  no  breach  of 
the  covenant  for  quiet  enjoyment,  as  that 
covenant  only  extends  to  the  acts  of  Mary 
Broderick,  her  heirs,  executors,  &c.,  or  of 
the  defendants,  their  successors  or  assigns, 

(8)  Doug.  407. 

(9)  1  Term  Rep.  9^\  note  to  Ludford  v.  Barber. 
00)  1  M.  h  M.  iei. 


or  those  claiming  rightfully  under  then-* 
Browning  v.  Wright\\\),  Morricev,  Frame 
(12) ;  and  the  assent  of  the  lessors  to  an 
act  they  could  not  prevent,  was  not  a 
breach  of  the  covenant — Hobson  v.  Mid' 
dleton  (13).  They  also  referred  to  Spencer 
V.  3/arrtoW ( 1 4),  Woodhouse  v.  Jenkmi{\b\ 
Nonell  V.  Hictmrds  ( 1 6),  Pickett  v.  Loggan 
(17),  Ogilvie  v.  Foljamb  ( 1 8) ;  and  to  Beau- 
mont V.  Mountain  ( 1 9),  as  an  authority  that 
the  Court  were  bound  to  take  judicial  no- 
tice of  the  act  6  Geo.  4,  as  a  public  act. 

TiNDAL,  C.J. — This  is  an  action  by  a 
lessee  against  his  lessors,  for  an  alleged 
breach  of  covenant,  in  not  allowing  him 
the  use  of  a  mill-stream,  as  demised  by 
die  lease.  Two  objections  are  advanced 
by  the  defendants,  by  way  of  answer  to 
the  action.  First,  it  is  said,  that  the  right 
in  respect  of  which  the  action  is  breast, 
did  not  pass  by  the  demise ;  and,  secondly, 
even  admitting  that  it  did,  that  according 
to  the  mode  in  which  the  breach  is  all^^ 
the  plaintiff  is  not,  upon  the  evidence  as  it 
appeared  in  court  on  the  trial,  entitled  to 
recover.  The  questions,  therefore,  for  our 
decision  are  two.  Suppose  the  right  to 
the  water  passed  by  the  demise,  was  it, 
or  was  it  not,  the  subject-matter  of  the 
demise  ?  The  words  of  the  lease  are,  *•  the 
Higher  Grist  Mill,  situate  at,  &c.,  with  all 
and  singular  the  mill-wheels,  mill-stones, 
going  and  running  gear,  bolting  machine, 
and  all  other  engines,  utensils,  &c.  in  the 
schedule  attached  to  the  lease,  with  the  «je 
of  the  stream  of  water  running  orflammg  in  the 
teat  or  trench  belonging  to  the  defendants, 
from  the  northern  end  of  the  said  demised 
premises  unto  the  said  mill,  and  the  laun- 
der, in  which  the  same  water  then  ran  and 
flowed,  and  the  flood-hatch,  sluices,  and 
other  waterworks  therein,  together  with 

(11)  f  Dos.  &Pul.  13. 
(1«)  4  Taunt.  S«9. 

(13)  6  B.  &  C.  «95;  t.  c.  5  Law  J.  R&p,  R.B« 
160. 

(14)  1  B.  &  C.  457  ;  a.  0.  1  Uw  J.  Bm^  K.B. 
134. 

(15)  9  Biug.  431  ;  S.O.  S  Law  J.  Rep.  (n.s.) 
C.P.  38. 

(16)  11  Eaat,633. 

(17)  14  Vea.  «39. 

(18)  3Mer.  53. 

(19)  10  Bing.  404;  a.  c.  3  Law  J.  Rep.  (N.a.) 
C.P.  118. 
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all  erections,  &c."  Now,  if  the  descripr 
tion  ended  here,  and  there  were  no  ,pro- 
Tiso  or  exception,  as  it  appears  to  me,  the 
manifest  intention  of  the  parties  would  be 
to  pass,  by  the  demise,  ail  that  could  be 
passed — all  the  machinery  specified  in  the 
schedule,  with  the  use  of  the  water  in  the 
leat,  precisely  in  the  manner  and  to  the 
extent  in  which  it  was  then  running  and 
flowing.  Now,  that  being  so,  as  nothing 
has  been  done  by  the  defendants,  since  the 
demise,  to  diminish  or  lessen  the  quantity 
of  water,  the  plaintiff,  under  such  circum- 
stances, would  have  no  right  of  action; 
and  when  we  look  at  the  proviso  and  ex- 
ception, and  consider,  that  the  plaintiff 
demands,  according  to  the  proviso  for 
which  he  contends,  a  supply  of  water  for 
twelve  hours  each  day,  for  the  use  of  the 
mill,  we  must,  in  such  case,  conclude, 
that  unless  he  shews  that  he  has  not  the 
enjoyment,  without  molestation,  of  the 
quantity  of  water  thus  stipulated  for,  he 
cannot  complain  of  a  breach  of  the  con- 
tract into  which  he  has  entered.  In  this 
state  of  circumstances,  it  is  now  necessary 
for  us  to  come  to  the  consideration  of  the 
exception.  Its  words  are  as  follows : — 
"  Excepting  and  always  reserving  out  of 
this  present  demise  and  grant,  unto  the 
said  defendants,  their  successors,  and  as- 
sigiM,  so  much  and  such  part  of  the  said 
stream  of  water,  running  or  flowing  in 
the  said  leat  or  trench,  belonging  to  the 
said  defendants,  as  should  be  sufficient 
for  the  supply  of  such  and  so  many  of 
the  inhabitants  of  the  town  and  borough 
of  Plymouth,  and  all  such  bodies  politic 
and  corporate,  officers  and  departments  of 
His  Majesty's  service,  having  establish- 
ments in  or  near  to  the  borough,  or  other 
persons  whomsover,  as  the  said  defendants 
had  then  already  contracted  or  agreed,  or 
should  at  any  time  thereafter  contract  or 
agree,  to  supply  with  water  from  the  said 
stream  or  leat."  Now,  if  this  exception 
were  taken  alone,  it  would,  without  any 
doubt,  be  void,  as  repugnant  to  the  grant, 
inasmuch  as  it  would  enable  the  grantor 
to  take  away  the  benefit  of  the  grant  be- 
fore made,  by  which  the  use  of  the 
water  was  given  to  the  plaintiff.  Strictly 
speaking,  tibis  could  not  be  withm  the  in- 
tention and  meaning  of  the  exception ;  as, 
strictly  and  legally  speaking,  the  excep- 


tion must  be  part  of  the  thing  granted, 
and  of  a  thing  in  esse;  and  the  rule  is  thus 
laid  down  in  Co,  LitU  47,  (A,)  "  Poterit  enim 
quis  rem  dare,  et  partem  rei  retinere  vel 
partem  de  pertinentiis,  et  ilia  pars  quam 
jetinet,  semper  .cum  eo  est,  et  semper  fiiit." 
The  sensible  and  plain  construction  of  the 
Jatter  part,  as  it  stands  in  reference  to  the 
former,  is,  I  think,  as  if  the  right  of  de- 
mise had  been,  properly  speaking,  parted 
with  before.  The  most  proper  construc- 
tion to  put  upon  the  demise  is,  as  it  appears 
to  me,  to  consider  it  as  a  grant  of  a  limited 
nature  alone,  of  that  upon  which  there  was 
previously  imposed  a  guard  or  limit.  In  this 
demise,  after  the  grant,  the  condition  of 
the  supply  of  water  for  the  use  of  the  mill 
for  twelve  hours,  may  be  considered  as 
complied  with ;  and,  I  think,  the  natural 
and  probable  power  and  obtject  of  this  pro- 
viso was,  that  it  should  have  this  opera* 
tion.  The  parties  had  no  power  to  grant 
that  which  had  been  before  granted  m  parti 
but  they  had  a  power  to  impose  such  limit, 
as  that  there  should  be  no  further  diminu- 
tion. This,  I  think,  may  be  also  inferred 
from  the  situation  of  the  parties.  This 
grant  was  not  framed  as  the  former  grants 
were.  The  parties  agree  as  to  the  sub- 
ject-matter of  the  demise^  of  which  it  is 
to  be  presumed  they  are  good  judges.  A 
supply  of  water  is  to  be  given  to  others, 
but  this,  it  is  said,  is  to  be  limited  and  re- 
strained, so  as  to  give  water  for  twelve 
hours  a  day  for  the  use  of  the  mill.  It 
appears,  however,  to  me,  that  this  is  not 
the  just  and  true  construction  to  be  put 
on  the  indenture ;  and  if  so,  the  plaintiff, 
as  to  this  point,  is  out  of  court. 

Now,  with  regard  to  the  covenant  for 
quiet  enjoyment,  the  words  are, — "and 
the  said  defendants,  &c.  did  thereby 
for  themselves,  their  successors,  &c. 
covenant,  promise,  and  agree  to  and 
with  the  said  plaintiff,  &c.,  that  he  should 
and  lawfully  might,  peaceably  and  quietly 
have,  hold,  and  occupy,  and  enjoy  the  said 
mill-house,  mill,  machinery,  &c.,  for  and 
during  the  full  and  complete  term  of 
twenty-one  years,  &c.,  without  any  lawful 
hindrance,  denial,  molestation,  or  inter- 
ruption whatever,  of  or  by  the  said  Mary 
Broderick,  her  heirs,  executors,  &c.,  or  of 
or  by  the  said  defendants,  their  successors 
or  assigns,  or  by  any  other  person  or  per- 
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sons  whomsoever  rightfully  claiming,  or  to 
claim,  by,  through,  under,  or  in  trust  for 
them,  or  either  of  them,  or  by  them,  any  or 
either  of  their  acts,  means,  consent,  de- 
fault, privity,  or  procurement."  Now,  if  the 
amount  of  die  reduction  of  the  water  was 
below  that  which  the  plaintiff  contended 
should  be  allowed  to  him,  such  diminution 
would  not  afford  him  a  ground  of  action, 
as  that  for  which  he  contended,  and  in 
consequence  of  which,  the  supposed  right 
of  action  accrued,  was  not  at  all  demised 
to  him.  In  the  next  place,  admitting,  for  a 
moment,  that  the  use  of  a  certain  quantity 
of  water  was  demised  to  him,  let  us  see 
if  the  breach  which  he  has  assigned  has 
been  established  by  the  evidence  submitted 
to  the  jury.  The  words  are— [here  His 
Lordship  recapitulated  the  words.] — Here 
are,  therefore,  three  particular  classes  of 
acts  to  be  guarded  against : — first,  acts 
done  or  committed  by  the  lessors; — se- 
cond, by  those  who  claim,  or  others  claim- 
ing by  any  right  or  title  under  them ;  and 
the  third  protection  is  against  acts  done 
with  the  privity,  permission,  consent,  &c, 
of  the  defendants.  But  the  breach,  as  ap- 
peared by  the  evidence  given  on  the  trial, 
was  not  by  acts  done  by  them  or  by  their 
consent,  as  nothing  whatever  has  been 
done  since  the  execution  of  the  demise. 
The  result  might  have  been  different,  if  it 
had  appeared  in  proof  that  anything  had 
been  done ;  but  it  was  agreed  upon  by  both 
sides,  that  nothing  had  been  done ;  but  that 
which  has  been  complained  of,  and  made 
the  ground  of  action,  had  been  done  by 
parties  claiming  right  and  title  under  prior 
deeds.  Under  such  circumstances,  the 
evidence  which  has  been  given,  would  fit 
the  case  of  assigning  as  a  breach  that  which 
has  been  done  by  these  persons  under  such 
title.  But  it  does  not  come  within — it  is 
not  comprehended  under  that  triple  divi- 
sion of  covenants  contained  in  the  demise ; 
covenants  which,  directly  or  indirectly, 
give  no  protection  against  agreements  en- 
tered into*  by  former,  and  only  protect 
against  those  constituted  by  present, 
deeds.  All  the  books — and  amongst  them 
Cow.  Dig.  'Pleader,*  (G,)  2--shew,  that 
the  alleged  breach  should  be  co-extensive 
with  the  covenant  into  which  the  parties 
had  entered,  and  the  agreement  by  which 
they  were  bound*     Here,  the  pa^ty  has 


not  proved  at  the  trial,  what  he  set  up.  He 
set  up  at  the  trial  that  the  defendants  had 
acted  in  violation  of  certain  covenants; 
but  he  has  not  proved  what  he  set  up.  It 
is  not  now  necessary  to  inquire  into  the 
effect  and  power  of  the  clauses  of  acts  of 
parliament,  by  which  these  grants  were 
made,  and  whether  they  were  binding  and 
valid.  There  is  authority  enough  to  shew, 
that  the  acts  were  not  done  under  or  by 
the  defendants,  and  the  rule  should  be 
made  absolute. 

Park,  J.  of  the  same  opinion. 

BosANQUBT,  J. — There  are  two  questions 
on  which  the  decision  of  the  case  mainly  de- 
pends, and  the  first  is  as  to  the  subject-mat- 
ter of  demise ;  the  second  is,  as  to  the  form 
of  action.    The  first  question,  as  it  is  obvi- 
ous, is  the  more  important,  inasmuch  as  it 
goes  to  the  rights  of  the  parties ;  the  other 
merely  goes  to  the  mode  of  vindicating 
those  rights.     For  the  plaintiff  it  is  con- 
tended, that  the  eflfect  of  the  demise,  taking 
into  consideration  the  exception  and  pro- 
viso at  the  same  time,  is  to  preserve  and 
supply  a  quantity  of  water  for  the  plain- 
tiff, for  the  use  of  the  mill  for  twelve 
hours  in  the  day.     Now,  to  me,  this  does 
not  appear  to  be  the  intention  and  meaning 
of  the  deed ;  and  such  construction  cannot, 
in  my  opinion,  be  put  upon  it.    I  will  not 
enter  at  much  length  into  this  part  of  the 
subject,  in  consequence  of  the  observations 
made  by  my  Lord.     The  words  of  the 
grant  are — [here  His  Lordship  repeated 
them.] — The  exception  is  a  reservation 
out  of  the  thing  demised.     The  present 
demise  to  the  plaintiff  is  of  the  use  of  the 
stream  running  and  flowing  in  the  leat  or 
trench,  &c.,  except  that  which  was  a  suffi- 
cient quantity  for  the  inhabitants  of  the 
borough,  for  certain  corporate  officers  of 
His  Majesty's  service,  and  for  several 
others.    Now,  the  effect  of  the  exception, 
if  it  stopped  here,  would  be  so  entirely 
derogatory  to  the  grant,  that  it  would  de-» 
stroy  it  altogether,  and  would  enable  the 
defendants  to  take  back  the  whole  of  the 
stream ;  and  such  could  not  be  the  con- 
struction which  the  parties  intended  to 
put  upon  the  deed.     Now,  with  regard  to 
the  proviso  for  th^  twelve  hours'  supply  of 
water,  what  is  its  meaning?  and  to  what  is 
it  to  be  applied  ?    Its  sense,  as  it  appears 
to  me,  is  to  limit  Uiat  which  was  to  bo 
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dime  in  future,  after  the  execution  of  the 
demise,  and  that  the  defendants  were  not 
to  be  at  liberty,  in  the  exercise  of  prospec- 
tive rights,  to  reduce  the  quantity  of  water 
below  that  given  ;  but,  if  the  stream  was 
to  be  left  as  it  was  before,  if  no  alteration 
or   change  was  made    in   it,   if  nothing 
was    done  by   the  defendants   after  the 
execution  of  the  deed,  to  change  or  di- 
minish the  quantity  below  that  contend- 
ed for,  viz.  the  supply  for  twelve  hours 
in  the  day,  there  is  an  end  to  the  claim 
set  up  by  the  plaintiff.  But,  supposing  the 
question  to  be  doubtful  or  otherwise,  the 
point  will  be,  whether  the  action  can  be 
supported  on  the  covenant  for  quiet  en- 
joyment.   From  the  evidence  it  appeared, 
that  the  plaintiff  contemplated  protection 
from  the  acts  of  the  defendants,  and  those 
claiming  under  them.     But  the  cause  of 
complaint,  as  to  that  which  is  alleged  to 
be  the  subjectof  the  demise,  is  not  founded 
on  such,  but   upon   the  acts  of  parties 
claiming  prior  to  the  lease.  1'here  are  also 
certain  claims  and  titles  under  acts  of  par- 
liament, under  the  authority  of  the  legis- 
lature ;  these  should  be  also  considered 
as  contracts,  and  in  the  nature  of  contracts ; 
and  it  is  not  necessary  to  enter  into  a  dis- 
cussion, in  regard  to  the  statutes  referred 
to — no  matter  what  the  act  was,  prior  to 
the  deed,  if  it  was  one  by  which  the  quan- 
tity of  water  was  taken  out  and  diminished 
to  a  less  quantity  than  would  work  the 
mill  for  twelve  hours  a  day,  the  plaintiff 
cannot  succeed  upon  the  clause  of  the  deed, 
if  this  construction  is  correct.     He  must 
be  equally  unsuccessful  as  to  the  clause  for 
breach  of  quiet  enjoyment,  as  such  breach 
is  not  properly  assigned.  l*he  breach  should 
be  of  the  enjoyment  of  that  which  was 
demised.  How  is  the  breach  assigned  here  ? 
Is  it  not  caused  by  certain  claims  under 
contracts  prior  to  the  demise,  and  similar 
acts   of  different  persons,  which  disturb 
the  enjoyment  of  the  thing  demised  ?     It 
is  alleged,  that  the  defendants  nrongfullf 
took,  and  caused  to  be  taken,  the  water, 
&c.   Now,  is  it  perfectly  clear  that  nothing 
was  done  to  alter  the  state  of  the  water 
alter  the  execution  of  the  demise ;  nothing 
had  taken  place  to  diminish  the  amount  of 
the  water  since  the  demise ;  and  yet  it  is 
alleged*  that  the  defendants  were  the  actual 
cause  of  the  diminution.     The  plaintiff  is 


not,  however,  contented  with  such  allega- 
tion ;  but  he  adds,  the  defendants  caused 
and  procured  the  water  to  be  diminished 
below  the  quantity  speci6^d  in  the  pro- 
viso. The  terms  of  the  breach  are,  no 
doubt,  sufficiently  wide  under  certain 
circiunstances  ;  but  if  the  party  was  pre- 
judiced in  his  rights,  by  contracts  en- 
tered into  prior  to  the  demise,  the  breach 
should  be  framed  so  as  to  meet  it.  The 
terms  of  the  breach  here  assigned,  are  not 
such.  The  rule  for  entering  a  nonsuit 
should,  therefore,  be  made  absolute. 

CoLTMAN,  J. — It  would  be  sufficient  to 
decide  the  case  upon  the  latter  point — 
namely,  that  the  breaches,  as  proved  in 
evidence,  were  not  the  breaches  which 
have  been  assigned  by  the  plaintiff;  and 
they  should  be  framed  so  as  to  meet  and 
support  the  claim  of  the  party  under  the 
demise.  This  single  point  would,  I  repeat 
it,  be  sufficient  to  warrant  the  Court  in 
coming  to  a  conclusion  upon  the  subject ; 
but  we  should,  I  think,  take  the  other 
point  also  into  consideration,  as  that  first 
referred  to  is  not  sufficient  for  the  purpose 
of  enabling  us  to  state  conclusively  our 
judgment  on  the  subject  in  discussion,  or 
express  to  the  parties  the  opinions  which 
we  have  formed  upon  the  merits  of  the 
case.  The  question  is,  if  the  falling  off 
of  the  water  from  the  mill  was  contrary  to 
the  contract  or  covenant  entered  into  by 
these  parties,  by  which,  as  it  is  said,  such 
water  was  to  be  supplied  for  twelve  hours 
a  day.  The  parties,  it  should  be  recollect- 
ed, well  knew  the  facts  and  circumstances 
of  the  case,  the  plaintiff  himself  being  in 
occupation  of  the  mill,  with  knowledge,  of 
course,  that  the  water  was  to  be  taken  off 
for  the  corporation  and  others.  To  this 
they  were  tied  down,  before  the  supply  for 
twelve  hours  was  to  be  given.  It  is  not,  I 
think,  likely  that  such  a  contract  should 
be  made.  I  know  not  whether  I  can,  ac- 
cording to  the  strict  principles  of  law,  look 
to  facts  of  this  nature,  when  I  am  taking 
into  consideration  the  construction  of  a 
deed ;  but,  if  the  facts  could  be  thus  look- 
ed into,  it  would  appear,  that  the  plaintiff, 
the  tenant  of  the  premises,  could  not  have 
been  ignorant  of  the  circumstances  at  the 
time. 

I  will  now  look  simply  to  the  deed,  and 
its  material  words  are  those  which  refer  to 
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the  subject-matter  of  the  granting  part; 
and  in  strictness  of  law,  the  proviso,  still 
less  the  exception,  cannot  have  the  effect 
of  enlarging  such  grant.  In  the  granting 
part,  they  serve  only  to  explain  in  what 
sense  the  terms  used  in  the  grant  are  to 
be  understood.  We  must  at  once  admit 
that  the  deed  is  inartificially  drawn,  and,  in- 
stead of  reflecting  light,  it  has  cast  uncer- 
tainty and  darkness  over  the  transaction. 
It  has  introduced  the  doubt  which  exists, 
by  referring  to  grants  already  made.  Now, 
with  regard  to  the  exception,  that  should 
be,  in  strict  legal  sense,  a  part  of  the  thing 
demised,  whereas,  the  parties  here  except 
the  entire  thing  demised — they  except  the 
whole  stream,  not  a  part.  Thus,  the  excep- 
tion is  not  narrowed  as  it  should  be.  This 
arose  from  ignorance ;  or,  perhaps,  the 
error  might  have  been  committed,  from  a 
wish  to  do  everything  majori  cauteld. 
Certainly  the  words  in  the  exception,  "  so 
much  and  such  part  of  the  said  stream  of 
water  running  or  flowing  in  the  said  leat," 
&c.,  do  anything  but  throw  light  on  the 
case,  in  reference  to  the  state  of  things 
then  existing.  In  flne,  as  nothing  has 
been  done  to  alter  the  state  of  things,  the 
plaintiff*  has  all  the  water  to  which,  under 
the  covenant,  he  was  entitled,  and  the  rule 
for  a  nonsuit  should  be  made  absolute. 

Rule  absolute  accordingly. 


} 


WTLLIE  9.  PHILLIPS. 


1837. 

May  6. 

Attorney — Action — Payment* 

After  a  writ  of  summons  was  issued^  but 
before  it  was  served,  the  defendant  prevailed 
upon  the  clerk  of  the  plaintiff  to  accept 
the  debt,  at  the  same  time  informing  him 
that  such  acceptance  would  not  discharge 
him  (the  defendant)  from  the  costs  incurred. 
The  attorney  afterwards  called  upon  the  c/e- 
fendant  to  discharge  the  costs,  as  the  debt 
wds  accepted  without  the  plaintiff's  consent, 
and  after  the  writ  was  issued, — offering  him, 
however,  a  certain  reduction ;  and  this  }tropo^ 
sition  not  being  assented  to,  he  served  the  writ, 
and  delivered  a  declaration.  A  Judge's  order 
having  been  made  for  staying  proceedings 
without  costs,  as  the  debt  had  been  paid  before 


service  of  the  writ,  the  Court  amended  the 
order,  by  directing  proceedings  to  be  ttoyed 
upon  payment  of  the  costs  of  the  day* 

In  this  case — 

Kelly  obtained  a  rule  for  rescinding  a 
Judge's  order,  made  under  the  foUowing 
circumstances : — 

A  writ  of  summons  issued  against  the 
defendant,  at  the  suit  of  the  plaintiff,  on 
the  18  th  of  February :  several  attempts 
were  made  between  that  day  and  the  toih 
to  serve  the  defendant,  but  without  effect. 
Upon  the  day  last  mentioned,  the  defen* 
dant  went  to  the  private  dwelling  of  the 
plain tiff^'s  clerk,  with  whom  he  happened 
to  be  acquainted,  and  prevailed  upon  bim 
to  accept  the  debt,  saying,  at  the  same 
time,  that  such  acceptance  would  not  have 
the  effect  of  discharging  him,  the  defen- 
dant, from  the  costs  which  had  been  in- 
curred. Upon  this  being  communicated 
to  the  plaintiff*'s  attorney,  he  informed  the 
defendant  that  the  debt  had  been  accepted 
without  the  plaintiff" 's  consent,  and  after 
process  had  issued,  and  that  he,  the  attor- 
ney, would  continue  proceedings  if  the 
costs  were  not  paid ;  offering,  however,  to 
make  a  deduction  from  the  costs  of  the 
writ  of  6i. 

The  writ  having  been  served,  and  ei^t- 
teen  days  having  elapsed  from  the  service, 
and  the  defendant  taking  no  notice  of  the 
proposition  which  had  been  made,  the 
declaration  wa«  delivered.  Upon  attending 
the  summons  for  staying  the  proceedings 
in  the  cause  without  costs,  on  the  ground 
of  the  debt  being  paid  before  the  service  of 
the  writ,  the  learned  Judge  expressed 
some  doubt ;  he  said,  however,  he  would 
make  the  order ;  but  expressed  a  wish,  that 
the  matter  should  be  brought  before  d)e 
Court. 

Wilde,  Serj,  shewed  cause,  and  contend- 
ed, that  the  order  of  the  learned  Judge 
was  correct,  and  should  be  upheld  by  the 
Court.  The  debt  was  paid  before  process 
had  been  served  ;  consequently,  the  claim 
was  satisfied,  and  the  litigation  should  have 
terminated.  If,  under  such  circumstances, 
the  attorney  incurred  costs,  be  had  no  one 
to  blame  but  himself,  and  he  was  justly 
liable  to  those  expenses  which  his  own 
conduct  had  occasioned.  His  own  letter 
here  shewed,  that  he  was  aware  of  the  facts 
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of  the  case,  and  yet,  with  such  knowledge, 
be  served  die  wjrit  and  delivered  a  decla- 
ration. 

Kelly,  in  support  of  the  rule,  relied  on 
the  want  of  authority  on  the  part  of  the 
plaintifiTs  clerk,  to  receive  the  debt  in 
question,  afler  the  matter  was  placed  in 
the  hands  of  the  attorney,  and  the  misre- 
presentation of  the  defendant,  by  which 
the  clerk  was  induced  to  accept  the  debt. 

TiNDAL,  C.J. — If  this  order  had  stayed 
the  proceedings  upon  payment  of  the  costs 
of  the  day,  it  should  not  have  been  dis- 
turbed ;  but,  as  the  money  was  paid  after 
the  issuing  of  the  writ,  which  forms  the 
dividing  line,  payment  of  the  debt  alone 
was  not  enough.  I  must  say,  however, 
that  as  everything  which  was  done  after 
the  issuing  of  the  writ  took  place  with  the 
knowledge  of  the  attorney,  he  should  not 
have  persevered  in  delivering  his  decla- 
ration without  bringing  the  party  to  ac- 
count, for  acting  in  the  mode  imputed  to 
him.  The  order  should  be  amended  by 
staying  the  proceedings  upon  payment  of 
the  costs  of  the  day. 

Park,  J.  and  Bosanqubt,  J.  of  the  same 
opinion. 

CoLTHAN,  J. — ^In  my  opinion,  the  attor- 
ney was  too  sharp  in  aelivering  his  decla- 
ration. The  order  should  not  be  set  aside, 
but  amended  as  directed  by  my  learned 
Brothers. 

Judge's  order  amended  accordingly. 


1837.     \ 
Jan.  30.»  J 


CORNISH  ANDSIEVIERV.KEENB 
AND  ANOTHER.f 


Paient—'FaUdUy, 

A  new  combination  of  old  materials  prC" 
viously  in  use,  producing  a  new  result,  may 
be  the  subject-matter  of  a  patent. 

Thus,  the  placing  of  elastic  threads  or 
strands  of  Indian  rubber,  previously  covered 
by  filamenXs  wound  round  them,  aUernately, 
nde  by  side  with  yams  of  cotton  as  a  warp, 
and  combining  them  by  means  of  a  w0  whin 
m  extreme  tension,  and  deprived  of  their 

*  Tbii  cite  wii  decided  in  Hilary  term, 
t  Vide  5  Lew  J.  Rep.  (N.S.)  C.P.  ISl,  wbera 
the  mle  wu  reliued  on  the  ground  of  misdireetion. 
New  Skripa,  VL-C.P. 


elasticity,  thereby  producing  a  new  fabric  of 
Umited  elasticity,  was  held  to  be  entitled  to 
the  protection  of  a  patent,  although  the  ma- 
terials thus  combined  were  before  known  and 
used. 

The  enrolment  of  a  specification,  after  the 
patent  of  another  party  for  the  same  inven- 
tion has  been  sealed,  and  his  discovery  known 
upon  the  market,  does  not  of  itself  alone 
afford  any  proof  whatever  of  the  want  of 
novelty,  in  tlie  manufacture  made  under  the 
patent  of  that  party. 

Case,  by  a  patentee  and  the  assignee  of 
part  of  his  interest,  for  the  infringement  of 
a  patent  for  a  certain  improvement  or  im- 
provements in  the  making  or  manufactur- 
ing of  elastic  goods  and  fabrics,  applicable 
to  various  useful  purposes. 

Pleas — First,  not  guilty.  Second,  that 
Sievier  was  not,  before  And  at  the  time  of 
the  making  of  the  said  letters  patent,  the 
true  and  first  inventor  of  any  improvement 
or  improvements  in  the  making  or  manu- 
facturing of  elastic  goods  or  fabrics,  ap- 
plicable to  various  useful  purposes,  in 
manner  and  form  as  the  plaintiffs  have 
alleged ;  and  of  this  defendants  put  them- 
selves upon  the  country.  Third,  that  the 
said  alleged  invention,  in  the  said  letters 
patent  mentioned,  was  not  before  and 
at  the  time  of  making  the  said  letters  pa- 
tent a  new  invention,  as  to  the  public  use 
and  exercise  thereof  in  that  part  of  the 
United  Kingdom,  &c. ;  nor  was  the  same 
invented  or  found  out  by  the  said  Sievier ; 
by  reason  whereof  the  said  letters  patent 
were  wholly  void.  Verification.  Fourth, 
that  the  invention  was  not  an  improvement 
in  the  making  or  manufacturing  of  elastic 
goods  or  fabrics  applicable  to  various  use- 
ful purposes  ;  concluding  to  the  country. 
Fifth,  that  plaintiff,  Sievier,  did  not  par- 
ticularly describe  and  ascertain  the  nature 
of  his  cdleged  invention,  and  in  what  man- 
ner the  same  was  to  be  performed  by  any 
instrument  in  writing,  in  manner  and  form 
as  the  plaintififs  had  in  their  declaration 
alleged ;  concluding  to  the  country. 

At  the  trial,  before  Tindal,  C.J.  at 
Westminster,  the  plaintiffs  gave  in  evidence 
the  specification  of  Sievier*s  invention, 
sealed  on  the  17th  of  January  1833,  and 
inrblled  in  the  ensuing  July,  in  which, 
after  describing  the  invention  to  be  one  for 
SO 
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an  improvement  or  improvements  in  the 
making  or  manufacturing  of  elastic  goods 
or  fabrics  applicable  to  various  useful  pur- 
poses, and  designed  for  the  production  of 
an  elastic  web,  cloth,  or  other  manufac- 
tured fabric  for  bandages,  and  for  such 
articles  of  dress  as  the  same  may  be  appli- 
cable to,  the  third  object  (that  on  which  the 
discussioir  arose)  of  the  inventor  was  stated 
to  be,  to  produce  cloth  from  cotton,  flax, 
or  other  suitable  material  not  capable  of 
felting,  in  which  shall  be  interwoven  elas- 
tic cords  or  strands  of  Indian  rubber, 
coated  or  wound  with  a  filamentous  mate- 
rial. The  mode  of  accomplishing  this  ob- 
ject was  thus  set  forth :  "  In  manufacturing 
an  elastic  cloth  from  cotton,  flax,  or  other 
material,  which  is  not  intended  to  be  milled 
or  felted,  I  introduce  into  the  fabric  threads 
or  strands  of  Indian  rubber,  which  have 
been  previously  covered  by  winding  fila- 
ments tightly  round  them,  through  the 
agency  of  an  ordinary  covering  machine 
or  otherwise ;  these  strands  of  Indian  rub- 
ber being  applied  as  warp  or  wefl,  or  as 
both,  according  to  the  direction  of  the 
elasticity  required.  By  thus  combining 
the  strands  of  Indian  rubber  with  yams  of 
cotton,  flax,  or  other  non-elastic,  I  am  en- 
abled to  produce  a  cloth,  which  shall  aflbrd 
any  required  degree  of  elastic  pressure, 
according  to  the  proportions  of  the  elastic 
and  non-elastic  material.  It  remains  only 
to  add,  that  the  strands  of  Indian  rubber 
are  in  the  first  instance  stretched  to  their 
utmost  tension,  and  rendered  non-elastic, 
as  described  in  my  former  specification ; 
and  being  in  that  state  introduced  in  the 
fabric,  they  acquire  their  elasticity  by  the 
application  of  heat  afler  the  fabric  is  made." 
The  specification  lastly  disclaimed  the  in- 
vention of  any  particular  kind  of  machi- 
nery as  necessary  for  the  manufacture. 

With  regard  to  the  third  object  of  the 
invention,  there  was  a  variety  of  conflict- 
ing testimony ;  the  plaintiiTs  witnesses  af- 
flnning  the  article  to  possess  good  quali- 
ties, not  known  before ;  that  it  was  lighter, 
more  porous,  cheaper,  and  more  fit  for 
surgical  bandages.  Its  novelty  was  also 
deposed  to,  and  it  was  said  not  to  have 
been  in  use  before  March  or  April  IBSS. 
The  defendant's  witnesses  expressed  them- 
selves in  a  widely  different  manner  as  to 
the  utility  of  the  article,  and  condemned 


it  altogether.  The  defendants  also  denied 
its  novelty ;  and  in  support  of  this  propo- 
sition, they  put  in  two  patents,  one  of 
Sievier's,  which  was  sealed  the  1st  of  De- 
cember 1831,  and  enrolled  in  June  1832; 
and  another  patent  of  one  Hancock,  sealed 
and  enrolled  the  8th  of  August  1820,  in 
which  this  invention,  such  as  it  was,  was, 
according  to  them,  treated  of  and  known. 

A  verdict  having  passed  for  the  plain- 
tiffs— 

Sir  F.  Pollock  moved,  pursuant  to  leave, 
to  enter  a  nonsuit,  on  the  ground  that 
there  was  no  novelty  in  the  article,  and 
that  it  could  not  with  propriety  be  called 
an  invention.  The  plaintifTs  claim  to  pro- 
tection was  for  the  known  application  of 
known  materials  to  a  known  object,  and 
the  case  was  within  the  principle  laid  down 
in  Saunders  v.  Aston  (1 ),  and  BrunUm  v. 
Hawker  (2);  in  the  former  of  which  it  was 
held,  that  a  patent  was  not  maintainable, 
as  the  invention  consisted  only  in  com- 
bining two  things  which  were  not  new; 
and  the  use  of  the  toothed  ring,  in  forming 
the  flexible  shank  of  the  button,  though 
new,  was  not  the  object  of  the  invention, 
but  only  a  mode,  among  others  which  were 
already  known,  of  carrying  it  into  effect; 
and  in  the  latter  it  was  decided,  that  a 
patent  for  improvements  in  the  construc- 
tion of  ship's  anchors,  windlasses,  and  chain 
cables,  could  not  be  supported  unless  there 
was  novelty  in  each  invention ;  and,  there- 
fore, where  it  turned  out  that  there  was  no 
novelty  in  the  construction  of  the  anchors, 
it  was  held,  that  the  patent  was  wholly  void. 
The  specification  was  also  so  obscurely 
expressed  as  to  entitle  the  defendant  to  a 
nonsuit.  He  also  moved  for  a  new  trial, 
upon  the  ground  that  the  verdict  was 
against  evidence,  and  upon  aflidavits,  stat- 
ing, that  in  the  year  1832,  a  patent  for  the 
same  object  had  been  taken  out  by  one 
Desgrand,  of  which  fact  the  defendants 
had  acquired  the  knowledge  since  the  trial. 

The  Attorney  General  (Sir  J.  Campbell), 
WUde^  and  Spankie,  Serjs.  and  Hindmarsk, 
shewed  cause. — ^The  objection  that  this 
was  not  a  new  manufacture,  is  met  by  the 
verdict  of  the  jury,  the  proper  tribunal  for 
deciding  that  fact.    The  title  of  the  patent 

(1)  3  B.  &  Ad.  881 :  s.  c.  «  Uw  J.  Rep.  (rj.) 
K.B.  265. 
(9)  4  B.  &  Aid.  541. 
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and  the  specification  should  be  taken  to- 
gether, and  then  it  will  appear  that  the 
patentee  had  three  objects  in  view,  in  the 
attainment  of  which  Indian  rubber  was  a 
principal  ingredient;  but  the  application 
in  each  was  different,  and  for  the  attain- 
ment of  different  ends.  The  main  object 
was  the  procuring  of  a  limited  elasticity, 
and  this  was  to  be  acquired  by  the  juxta- 
position of  an  elastic  material,  with  that 
which  was  not  so,  and  by  such  means  con- 
fining and  limiting  the  elasticity  of  that 
which  was  elastic ;  and  the  result  to  be 
attained,  as  upon  this  occasion  it  has  been 
attained,  was  a  fabric  more  convenient, 
more  durable,  and  less  expensive  than  any 
known.  The  combination  also  formed  a 
material  of  a  lighter  and  more  porous  na- 
ture, and  it  was  peculiarly  beneficial  in  the 
formation  of  surgical  bandages,  as  it  bore 
any  pressure,  and  was  capable  of  infinite 
variety.  As  to  the  specification,  it  is  suffi- 
ciently intelligible,  but,  if  not,  that  objec- 
tion cannot  be  raised  upon  the  present 
pleadings — Derosne  v.  Fairie  (3),  Praed  v. 
Duchess  of  Cumberland  (4),  Simmons  v. 
Hunt  (5),  Flight  v.  Buckeridge  (6),  Morgan 
V.  Man  (7),  Roberts  v.  Mariettas),  As  to 
the  verdict  being  against  evidence,  there 
was  testimony  on  both  sides,  and  in  such 
case  the  Court  will  not  interfere.  The 
evidence,  as  to  the  public  use  of  the  article 
in  England  before  the  patent,  was  not  sa- 
tisfactory ;  for  even  if  parties  make  expe- 
riments for  the  purpose  of  effecting  dis- 
coveries, and  fail,  and  throw  the  articles 
away,  such  does  not  amount  to  a  public  use 
^' Jones  V.  Peirce  (9) ;  and  a  doctrine  nearly 
similar  may  be  extracted  from  Lervis  v. 
Marling  {10).  Hancock's  patent  was,  no 
doubt,  prior  to  that  by  the  plaintiff*,  but 
there  was  no  resemblance,  as  the  object  was 
not  attained  in  the  same  way ;  and  as  to 
Desgrand*s,  as  that  might  have  been  dis- 
covered before  the  trial,  it  is  no  ground 
for  granting  a  new  trial. 

($)  2  Cr.  M.  fie  R.  476;  s.  c.  5  Tyr.  394. 

(4)  4  Term  Rep.  585. 

(5)  1  Mawh.  155. 

(6)  5  Biog.  S15 ;  8.  c.  4  Lavr  J.  Rep.  C.P.  45. 

(7)  1  Sid.  180. 

(8)  t  Wins.  Sauod.  188. 

(9)  to  Gods.  Sappl. 

(10)  10  B.  &  C.  22  ;  s.  c.  8  Law  J.  Rep.  K.B. 
46. 


Sir  F,  Pollockt  Cresswellf  and  Knowles, 
in  support  of  the  rule,  relied  on  the  cases 
cited  on  obtaining  the  rule,  as  authorities 
that  the  combination  of  two  known  things, 
neither  of  which  was  neW}  as  the  thread 
of  caoutchouc,  with  linen  or  cotton  thread, 
could  not  be  the  subject  of  a  patent.  They 
also  insisted,  that,  under  the  fifth  plea,  they 
were  entitled  to  take  the  objection  to  the 
correctness  and  sufficiency  of  the  specifi- 
cation ;  and  they  cited  Dudlow  v.  Watchom 
(11),  and  Lysaght  v.  Walker  (12). 

TiNDAL,  C.J. — The  discussion  on  this 
case  arises  on  a  motion  to  the  Court,  to 
set  aside  a  verdict  obtained  by  the  plain- 
tiffs, the  assignee  and  the  original  patentee, 
in  an  action  for  the  infringement  of  a  pa- 
tent, and  to  grant  a  new  trial,  upon  three 
grounds:  first,  that  in  point  of  law  the 
invention,  for  which  the  patent  was  taken 
out,  was  not  the  subject-matter  of  a  patent ; 
secondly,  that  the  verdict  was  against  the 
evidence  given  at  the  trial;  and  thirdly, 
upon  facts  disclosed  in  an  affidavit. 

The  patent  in  question,  which  bore  date 
the  17th  of  January  1833,  was  *'for  an 
improvement  or  improvements  in  the  mak- 
ing or  manufacturing  of  elastic  goods  or 
fabrics,  applicable  to  various  useful  pur- 
poses;" and  the  patentee  in  his  specifica- 
tion, which  was  enrolled  in  July  1833,  de- 
scribed his  invention  in  general  terms  to 
be  designed  for  the  production  of  an  elastic 
web-cloth  or  other  manufactured  fabric, 
for  bandages,  and  for  such  articles  of  dress 
as  the  same  might  be  applicable  to  :  and 
the  specification  then  described  more  par- 
ticularly the  three  distinct  objects  which 
the  patentee  proposed. 

At  the  trial  of  the  cause,  it  was  admitted 
on  the  part  of  the  defendants,  that  the 
principal  ground  on  which  the  patent  was 
sought  to  be  impeached,  was  with  reference 
to  the  third  object,  described  in  the  spe- 
cification ;  and  the  whole  of  the  evidence 
produced  by  the  defendants,  and  the  main 
part  of  the  argument  before  us,  applies 
itself  to  that  object  alone. 

The  third  object  proposed  by  the  pa- 
tentee was,  *'  to  produce  cloth  from  cotton, 
ffax,  or  other  suitable  material,  not  capa- 


(11)  16  East,  39. 
(1^)  5BU,  N.s.  25. 
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ble  of  felting,  in  which  shall  be  interwoven 
elastic  cords  or  strands  of  Indian  robber, 
coated  or  wound  round  with  filamentous 
material.*'  The  patentee  afterwards  de- 
scribes the  mode  of  effecting  the  third  ob- 
ject to  be,  "  by  introducing  into  the  fabric 
threads  or  strands  of  Indian  rubber,  which 
have  been  previously  covered  by  winding 
filaments  tightly  round  them,  through  the 
agency  of  an  ordinary  covering  machine 
or  otherwise :  these  strands  of  Indian 
rubber,  being  applied  as  warp  or  well,  or 
as  both,  according  to  the  direction  of  the 
elasticity  required.  That  by  thus  com- 
bining the  strands  of  Indian  rubber  with 
yarns  of  cotton,  flax,  or  other  non-elastic 
material,  the  patentee  was  enabled  to  pro- 
duce a  cloth  which  should  afford  any  de- 
gree of  elastic  pressure,  according  to  the 
proportions  of  the  elastic  and  non-elastic 
material."  The  patentee  added,  "  that 
the  strands  of  Indian  robber  were,  in  the 
first  instance,  stretched  to  their  utmost 
tension  and  rendered  non-elastic,  as  de- 
scribed in  a  former  specification  to  another 
patent :  and  being  in  that  state  introduced 
in  the  fabric,  they  acquire  their  elasticity 
by  the  application  of  heat  after  the  fabric 
is  made.*' 

Now  the  first  objection  made  to  the  pa- 
tent so  described,  is,  that  the  invention  is 
not  the  subject-matter  of  a  patent.  That 
it  is  neither  a  new  manufacture,  nor  an 
improvement  of  any  old  manufacture ;  but 
is  merely  the  application  of  a  known  ma- 
teria], in  a  known  manner,  to  a  purpose 
known  before. 

The  question,  therefore,  as  to  this  point, 
is,  does  it  come  under  the  description  of 
"  any  manner  of  new  manufacture,"  which 
are  the  terms  employed  in  the  statute  of 
James?  That  it  is  a  manufacture,  can 
admit  of  no  doubt ;  it  is  a  vendible  article, 
produced  by  the  art  and  hand  of  man  ; 
and  of  all  the  instances  that  would  occur  to 
the  mind  when  inquiring  into  the  meaning 
of  the  terms  employed  in  the  statute,  per- 
haps the  very  readiest  would  be  that  of 
some  fabric  or  texture  of  cloth.  Whether 
it  is  new  or  not,  or  whether  it  is  an  im- 
provement of  an  old  manufacture,  was  one 
of  the  questions  for  the  jury  upon  the 
evidence  before  them  ;  but  that  it  came 
within  the  description  of  a  manufacture, 
and  so  far  is  an  invention  which  may  be 


protected  by  a  patent,  we  feel  no  doubt 
whatever.  The  materials  indeed  are  old« 
and  have  been  used  before  ;  but  the  com- 
bination is  alleged  to  be,  and  if  the  jury 
are  right  in  their  finding,  is,  new,  and  the 
result  or  production  is  equally  so.  The 
use  of  elastic  threads  or  strands  of  Indian 
rubber  previously  covered  by  filaments 
wound  round  them,  was  known  before; 
the  use  of  yarns  of  cotton  or  other  non- 
elastic  material  was  also  known  before; 
but  the  placing  them  alternately  side  by 
side  together  as  a'  warp,  and  combining 
them  by  means  of  a  weft  when  in  extreme 
tension  and  deprived  of  their  elasticity, 
appears  to  be  new ;  and  the  result,  namely, 
a  cloth,  in  which  the  non-elastic  threads 
form  a  limit,  up  to  which  the  elastic  threads 
may  be  stretched,  but  beyond  which  they 
cannot,  and,  therefore,  cannot  Easily  be 
broken,  appears  a  production  altogether 
new.  It  IS  a  manufacture,  at  once  inge- 
nious and  simple.  It  is  a  web  combining 
the  two  qualities  of  great  elasticity,  and  i 
limit  thereto. 

The  second  objection  to  the  verdict  is, 
that  it  is  against  the  evidence.  The  only 
issue  to  which  this  objection  has  applied 
itself  in  the  course  of  the  argument  is  the 
issue,  whether  the  invention  was  new  aft  to 
the  public  use  thereof  in  England.  N<iw^ 
the  evidence  at  the  trial  which  apfdied 
itself  to  this  question,  consisted  of  two 
perfectly  distinct  heads  or  classes — the 
documentary  evidence  of  former  patent  s 
and  specifications,  and  the  parol  testnnony 
of  the  witnesses.  It  was  urged  that  the 
present  invention  was,  in  the  whole,  or  a 
material  part  of  it,  already  known  to  the 
public,  by  the  specification  to  the  patent 
obtained  by  Hancock,  which  was  enrolled 
in  August  1 820,  and  the  specification  to 
die  former  patent  enrolled  by  Sievier  in 
June  1 832.  As  to  Hancock's  patent,  it  is 
manifest  that  if  it  applied  at  all  to  the  in* 
vention  for  which  the  patent  now  nnder 
discussion  was  taken  out,  it  applied  only 
to  the  first  object  stated  in  the  specifica- 
tion ;  all  contention  as  to  which  object  was 
given  up  at  the  trial.  But  the  descripti<m 
in  Hancock's  patent  shews  a  material  dis- 
tinction between  his  discovery  and  that  of 
Sievier.  Hancock's  patent  was  taken  out 
for  a  discovery  "  of  the  application  of  a 
certain  material  to  certain  articles  of  dress. 
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by  me$m  of  which  the  same  may  be  ren-^ 
dei«d  more  elastic;'*  and  the  mode  by 
which  this  was  effected  is  described  in  the 
specification  to  be  that "  of  applying  strips 
of  Indian  rubber  in  cases  or  pipes  formed 
in  the  article  after  it  was  complete*"  The 
first  object  of  Sieyier's  patent  is,  that  of 
introdncing  the  cords  or  strands  of  Indian 
rubber  between  the  loops  or  stitches  of  the 
fabric,  so  as  to  form  a  constituent  part  of  the 
fiibric  itself.  And  as  to  the  former  patent 
of  Sievier,  it  was  a  patent  taken  out  for  the 
making  of  cables,  ropes,  whale-fishing  and 
other  lines,  lathe  and  rigger  bands,  bags 
and  purses,  of  filaments  or  threads  of  In* 
dian  rubber  covered  with  cotton  or  other 
materials ;  the  bands  and  bags  were  to  be 
knitted,  not  woven ;  and  there  was  no  at* 
tempt  to  mix  with  them  any  non-elastic 
material  to  strengthen,  or  for  any  other 
purpose.  These  patents,  therefore,  do  not 
by  any  means,  as  it  appears  to  us,  impeach 
the  novelty  of  the  present  invention. 

As  to  the  evidence  of  the  various  wit^ 
nesses  brought  forward  on  each  side  at  the 
trial,  it  must  be  admitted  that  there  was 
evidence  on  -both  sides.  The  question 
raised  for  the  jury  was  this : — whether  the 
various  instances  brought  forward  by  the 
defendants,  amounted  to  proof  that  before 
or  at  the  time  of  taking  out  the  patent,  the 
ttiannfiuiture  was  in  public  use  in  England  ( 
Or  whether  it  fell  short  of  that  point,  and 
proved  only  that  experiments  had  been 
tnade  in  vaHous  quarters,  and  had  beett 
afterwards  abandoned*  This  question  is| 
fh>m  ito  nature,  one  of  considerable  deli- 
cacy; a  slight  alteration  in  the  effect  of 
the  evidence  will  establish  either  the  one 
proposition  or  the  other,  and  the  only  pro* 
per  mode  of  deciding  it  is,  by  leaving  it  to 
the  jury.  On  the  present  occasion  they 
heard  the  evidence  patiently,  and  appeared 
to  apply  it  with  intelligence ;  and  we  can 
see  no  reason  to  be  dissatisfied  with  the 
conclusion  at  which  they  arrived. 

With  respect  to  the  third  ground  upon 
which  diis  rule  to  shew  cause  was  obtained 
in  this  case,  viz.  that  since  the  trial  the 
defendant  has  discovered  a  patent  taken 
out  by  one  Desgrand,  the  patent  being 
sealed  in  November  1882 ;  without  en- 
tering into  the  question,  whether  the  in- 
vention«  for  which  the  patent  in  dispute 


was  taken  out,  was  or  was  not  described 
in  the  specification  of  Desgrand,  we  think 
it  sufficient  to  observe,  that  this  specifica- 
tion was  not  enrolled  till  May  1833,  where- 
as the  article  made  under  the  plaintiff's 
patent  was  publicly  made  and  sold  upon 
the  London  market,  to  a  very  large  extent, 
in  March  and  April  of  the  same  year. 
And  although  the  specification  of  Sievier'a 
was  not  enrolled  till  July  1833,  we  think 
the  mere  fiict  of  the  enrolment  of  Des- 
grand's  specification  afier  the  plaintiff's 
patent  was  sealed,  and  this  discovery  known 
upon  the  market,  does  not  of  itself,  alone, 
afford  any  proof  whatever  of  the  want  of 
novelty  in  the  manufitcture  made  under  the 
plaintiff's  patent. 

We  therefore  think  there  is  no  ground 
for  disturbing  the  verdict;  and  that  the 
rule  for  a  new  trial  must  be 

Disehargedm 
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April  29. 

Warrant  of  Attorney — Interest — Judg-' 
ment. 

Where  a  warrant  of  attorney  t#  given  to 
eeeure  payment  of  a  certain  sum  and  intereet, 
judgment  cannot  be  entered  up  for  principal 
ana  interest  upon  an  affidavit^  stating  what 
is  due  for  interest ;  hut  there  must  be  a  re- 
ference  to  the  Prothonotary  to  compute  the 
amount  of  interest. 

Cooke  moved  to  enter  up  judgment  for 
273/.  8#.  dc{.  upon  a  warrant  of  attorney 
given  to  secure  the  payment  of  ^50L,  and 
interest*  He  produced  an  affidavit,  stat- 
ing, that  the  additional  sum  of  23/.  8#.  Sd. 
was  the  amount  of  interest  due  ;  but — 

The  Court  were  of  opinion,  that  such 
proceeding  was  irregular,  as  the  proper 
course  would  be  to  refer  the  matter  to  the 
Prothonotary,  who  would  compute  the 
amount  of  interest  due,  and  judgment 
might  then  be  entered  accordingly.' 

Rule  refused. 
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1837.       *)  ARCHBISHOP    OF    CANTERBURY 

May  9.    )  v.  daniel  tubb. 

Adminutration  Bond — Oyer. 

In  an  action  against  the  surety  in  an  ad- 
ministration bondj  by  creditors  of  the  intes- 
tatCf  brought  without  the  assent  of  the  Arch- 
bishop of  Canterbury,  the  obligee,  and  with- 
out the  assignment  of  the  bond  by  him,  the 
plaintiffs  made  profert  of  the  bond.  Upon 
oyer  craved,  with  which  the  creditors  could 
not  comply,  as  the  bond  was  in  the  custody 
of  the  (jfficer  of  the  Prerogative  Court,  who 
would  not  produce  it  without  the  order  of  the 
Ecclesiastical  Judge,  which  was  refused,  or 
under  a  subpoena,  the  Court  refused  an  ap- 
pUcation,  that  an  authenticated  copy  of  the 
bond,  furnished  by  the  plaintiff  and  at  Ms 
expense,  or  the  production  of  the  bond  to  the 
defendant's  attorney  or  agent,  at  the  register 
office  at  Doctors  Commons,  when  tl^e  Court 
should  direct,  should  be  deemed  sufficient  oyer, 
inasmuch  as  by  assenting  they  would,  upon 
motion,  interfere  with  the  rights  of  the  Pre^ 
rogative  Court ; — would  deprive  that  Court 
of  the  exercise  of  its  discretion  in  deciding 
whether  such  bond  should  be  put  in  suit,  and 
enable  a  party  to  sue  without  giving  an  in- 
demnity; thereby  rendering  the  Archbishop, 
the  nominal  plaintiff,  liable  to  costs  to  any 
amount. 

JVilde,  Serf,  had  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why  the 
order  of  Gaselee,  J.,  made  on  the  14th  of 
April  1835,  in  the  affidavit  mentioned, 
should  not  be  set  aside,  and  why  the  defen- 
dant should  not  be  deemed  to  have  suffi- 
cient oyer  of  the  bond  in  the  said  affidavit 
also  mentioned,  or  why  the  production  of 
the  said  bond  to  the  defendant's  attorney 
or  agent,  at  the  register  office  in  Doctors 
Commons,  where  the  same  remains  at  such 
time  as  this  Court  shall  direct,  should  not 
be  deemed  sufficient  oyer  of  the  said  bond, 
the  plaintiff,  by  his  counsel,  hereby  under- 
taking to  pay  to  the  said  defendant  or  his 
attorney  his  costs  of  attending  to  inspect 
the  same,  and  thereupon  the  said  order  to 
be  discharged. 

The  following  circumstances,  as  appear- 
ed by  affidavit,  gave  rise  to  the  application. 

Charles  Tubb,  late  of  Holbom,  having 


died  in  September  1831,  intestate,  adminis- 
tration of  his  estate  and  effects  was,  on  or 
about  the  30th  of  September  1831,  granted 
to  Catharine  Tubb,  his  widow.  The  intestate 
was  in  his  life  and  at  his  death  indebted  in 
the  sum  of  400/.  and  upwards  to  Crowley 
&  Sharman ;  and  the  widow  having,  as 
administratrix,  possessed  herself  of  the 
estate  and  effects,  and  having  rendered  no 
account,  Crowley  &  Sharman,  on  behalf 
of  themselves  and  the  other  creditors,  in 
November  1832,  filed  a  bill  in  Chancery 
against  the  widow,  as  administratrix,  for 
an  account  and  distribution,  and  thereupon 
process  of  subpoena  to  appear  and  answer. 
The  bill  was  issued,  but  could  not  be 
served,  as  the  administratrix  had  changed 
her  residence,  and,  notwithstanding  every 
inquiry,  her  place  of  abode  could  not  be 
discovered;  consequently  the  suit  could 
not  be  further  prosecuted.  Upon  this, 
Crowley  &  Sharman  brought  the  present 
action  upon  the  administration  bond  against 
the  defendant  as  one  of  the  sureties,  and 
in  the  declaration  made  profert  of  the 
bond.  The  defendant  demanded  oyer  and 
a  copy  of  the  bond ;  whereupon  an  applica- 
tion was  made  to  die  record  keeper  of  the 
Prerogative  Court  at  Doctors  Commons, 
who  had  the  custody  of  the  bond,  that  a 
clerk  might  be  aUowed  to  attend  at  the 
office  of  the  defendant's  attorney  with  the 
original  bond,  on  payment  of  the  usual 
fee ;  but  that  party  refused  the  applica- 
tion, alleging,  that  he  was  not  authorized 
to  allow  the  bond  to  be  taken  out  of  the 
registry,  unless  he  was  served  with  a  sub- 
poena to  attend  upon  a  trial,  or  upon  the 
hearing  of  a  cause.  It  also  appeared,  that 
upon  the  30th  of  March,  after  the  demand 
of  oyer,  the  clerk  of  the  plaintiff's  attorney 
went  to  the  office  of  the  defendant's  at- 
torney, and  furnished  him  with  a  true 
copy  of  the  bond  ;  and  in  verification 
thereof  produced  the  official  and  authen- 
ticated copy  of  the  bond ;  and  the  defen- 
dant's attorney  paid  for  such  oyer,  and 
made  no  objection  to  the  course  pur- 
sued. Upon  the  13th  of  April,  however, 
the  defendant's  attorney  obtained  a  sum- 
mons, calling  upon  the  plaintiff  to  shew 
cause  why  all  the  proceedings  in  the  ac- 
tion should  not  be  stayed  until  the  produc- 
tion of  the  original  bond  upon  which  the 
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action  was  brought,  and  why  the  defen- 
dant's attorney  should  not  be  served  with 
a  copy  thereof.  The  summons  was  duly 
attended ;  and  the  learned  Judge,  apprised 
of  all  the  facts,  made  the  order  as  prayed. 
Upon  this,  an  application  was  made  to  the 
Judge  of  the  Prerogative  Court  for  leave 
for  one  of  the  officers  of  the  registry  to 
attend  with  and  produce  the  bond  at  the 
office  of  the  defendant's  attorney,  in  order 
that  it  might  be  compared  with  the  copy 
already  given, — which  application  was  re- 
fused. The  bond  was  still  in  the  registry 
of  the  Prerogative  Court,  and  might  be 
inspected  there  by  the  defendant,  his  proc- 
tor or  agent.  It  further  appeared  that  the 
action  was  brought  without  the  privity, 
knowledge,  or  consent  of  the  Archbishop ; 
and  that  the  bond  had  never  been  assigned, 
nor  the  usual  bond  of  indemnity  entered 
into  by  Crowley  &  Sharman  to  the  plain- 
tiflT,  the  Archbishop,  to  bear  him  harmless 
against  any  loss,  costs,  or  damages,  or  ex- 
penses to  which  he  might  be  put  for  or  on 
behalf  of  said  actidn,  or  any  proceedings 
that  might  be  taken  on  such  bond.  It  also 
appeared  that  the  keeper  of  the  records  in 
the  Prerogative  Court  would  have  attended 
with  the  bond  on  the  trial,  on  being  served 
with  the  writ  of  sub  poend  duces  tecum ;  but 
he  would  not  produce  it  without  the  per- 
mission of  the  Judge  of  the  Ecclesiastical 
Court 

Upon  making  the  application,  the  learn- 
ed Serjeant  cited  and  relied  upon  The 
Archbishop  of  Canterbury  v.  House  (1), 
where  Lord  Mansfield  held,  that  a  creditor 
has  a  right,  ex  debito  justiticst  &s  well  as 
the  next  of  kin,  to  sue  upon  an  adminis- 
tration bond  in  the  name  of  the  Arch- 
bishop or  his  ordinary.  He  also  referred 
to  the  observation  there  made  by  the 
Lord  Chief  Justice,  that  **  no  next  of  kin 
ever  struggled  for  the  administration  of  an 
insolvent  estate  with  an  honest  view  ;" 
and  "  that  tlie  object  of  the  administrator 
Was  to  sell  the  administration  to  the  cre- 
ditors." 

R.  V,  Richards  and  Arnold  shewed 
pause. — ^The  application  in  this  case,  which 
^  prwue  impressionism  cannot  be  complied 
with.  The  gpranting  of  oyer  does  not  de- 
}^nd  upon  the  disposition  or  feeling  of  the 

(1)  Cowp.  140. 


Court;  it  is  matter  of  rieht;  and  if  granted 
when  it  ought  to  be  refused,  or  vice  versd^ 
it  would  be  error  on  the  record  ;  and  in  a 
case  like  the  present,  when  the  plaintiff  has 
made  profert  of  the  deed,  nothing  can  be 
done    inconsistent  or  incompatible   with 
such  profert.     It  was  for  the  first  time  in 
Read  v.  Brookman(Jt\  that  a  deed  was  al- 
lowed to  be  pleaded,  as  lost  by  time  and 
accident,  without  profert  (3);  and  since 
that  case,  the  usual  way  is  to  plead  the 
deed  lost  by  time  or  accident,  or  in  the 
possession  of  the  defendant ;  but  the  pe- 
culiarity here  is,  that  it  is  in  the  possession 
of  the  plaintiff  on  the  record.     Thoresby 
V.  Sparrow  (4),  where  oyer  could  not  be 
dispensed  with,  though  the  deed  was  shewn 
to  be  lost,  shews  how  rigidly  the  rule  was 
adhered  to;  and  in  Totty  v.  NishUt{S\ 
it  was  said,  by  Buller,  J.,  ''  You  have 
declared  with  a  profert,   and  afler  that 
the  Court  cannot  say  that  the  defendant 
shall  not  have  oyer;  all  we  can   do  for 
you  is  to  order  that  the  production  of  a 
copy  shall  be  oyer;"  and  as  the  plaintiff 
had  no   copy,   a  rule  was  obtained  for 
amending  the  declaration.     To  the  same 
effect  is  Matison  v.  Atkinson  (6).     Hence, 
therefore,  not  alone  the  necessity  of  oyer 
is  established,  when  profert  is  made,  but  it 
is  also  the  rule  that  the  party,  of  whom 
oyer  is  demanded,  must  carry  the. deed  to 
the  opposite  party — Page  v.  Divine  (7).  In- 
dependently of  this  difficulty  in  the  case, 
there  is  another  of  equal  importance — this 
bond  was  never  assigned  by  the  Arch- 
bishop for  the  purpose  of  being  put  in 
suit ;  and  this  distinguishes  the  case  from 
The  Archbishop  of  Canterbury  v.  Robertson 
(8),  where,  a  general  order  had  been  obtain- 
ed from  the  Prerogative  Court  to  put  the 
bond  in  suit.     Such  order  is  essentially 
necessary ;  and  the  Archbishop  should  be 
indemnified  from  costs,  if  the  estate  hap- 

(«)  S  Term  R«p.  151. 

(5)  This  mode  of  pleading  wai  said  to  bare  been 
introduced  by  the  late  Lord  Tenterden,  then  Mr. 
Abbott ;  Tide  the  observations  of  Lord  EUlenborough 
upon  the  case  itself,  in  Hendy  v.  Stephenson,  10 
East,  55. 

(4)  1  Wils.  16;  8.  c.  as  Soresby  v.  Sparrow, 
S  Str.  1187. 

(5)  Note  to  Read  v.  Brookman. 

(6)  Ibid. 

(7)  2  Term  Rep.  40. 

(8)  1  Cr.  &  M.  181 ;  8.  0.  5  Law  J.  Rep.  (N.S.) 
Eich.  101. 
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pened  to  be  insolvent.  The  consequence 
of  upholding  the  doctrine  now  sought  to 
be  established  would  be,  that  a  third  party 
might  throw  costs  upon  the  nominal  plain- 
tiff without  his  knowledge  or  consent. 
They  also  referred  to  Greenwood  v.  Benson 
(9),  Deveyv,  Edwards  and  Tapper (iO), 
The  Archbishop  of  Canterbury  v.  Tapper 
(11). 

Wilde^  Serj.  in  support  of  the  rule,  re- 
lied on  The  Archbishop  of  Canterbury  y. 
HousCy  and  the  doctrine  laid  down  there 
by  Lord  Mansfield.  The  assignment  of 
the  bond  cannot  be  actually  necessary  to 
sanction  that  which  is  to  be  done  ex  debito 
justiti€e,  Totty  y.  Nisbitt  is  adverse  to 
the  defendant,  as  Duller,  J.  said  there, 
"  that  the  production  of  a  copy  should  be 
oyer;"  and  an  authenticated  copy  had 
been  given  to  the  party  here  and  ac- 
cepted. The  Court'  will  act  here  upon 
the  same  principle  as  when  the  party  be^ 
neficially  interested  brings  an  action,  and 
a  release  is  fraudulently  given  by  the  no- 
minal plaintiflr.  All  the  Uourt  have  to  do 
is  to  order  the  defendant's  attorney  to  go 
to  the  register  oflSce  of  the  Prerogative 
Court,  instead  of  the  office  of  this  court 
in  the  Temple,  and  obtain  that  oyer  for 
which  he  aflfects  to  be  so  anxious,  and 
which,  in  fact  and  substance,  he  has  had 
already. 

TiNDAL,  C.  J. — ^This  certainly  is  a  case 
prinuB  impressioms;  i^id,  as  to  myself,  I 
am  not  so  satisfied  upon  the  subject,  as  to 
substitute  this  mode  of  oyer  for  that  which 
is  ordinarily  given  by  the  courts  of  law. 
I  cannot,  without  allowing  the  defendant 
to  be  heard  more  fully  upon  the  subject, 
assent  to  the  introduction  of  that  which 
is,  in  fact,  a  substitute  for  a  certain  pro- 
ceeding given  by  the  law  for  the  benefit 
of  the  defendant,  more  especiaUy  as  the 
excuse  for  such  substitution  does  not  ap- 
pear upon  the  record.  I  cannot  bring 
.  myself  upon  this,  which  is  a  point  of 
practice,  to  decide  upon  the  rights  of  the 
Prerogative  Court;  and  such  would,  in 
effect,  be  the  result  of  our  determination, 
if  we  were  to  assent  to  the  application 
which  is  now  made.   We  have,  I  think,  no 

(9)  S  Atk.  f48. 

(10)  5  Add.  £ccl.  Rap.  68. 

(11)  8B.&C.I51;K.c.6LawJ.Rep.K.B.S50. 


tight  to  act  thus,  more  especially  when  we 
consider,  that  if  the  bond  would  be  pro- 
duced upon  a  writ  of  subpoena  ad  tisiiji' 
candum^  we  should,  by  making  the  rule 
absolute,  take  away  from  the  Prerogative 
Court  all  controul,  as  to  whether  t^  ac- 
tion should  or  should  not  be  brought;  and 
thouffh  Lord  Mansfield  has  laid  it  down 
broadly,  in  The  Archbishop  of  Camterbttry  . 
v.  House,  that  a  creditor  has  a  right,  ex 
debito  justitii;e9  to  sue  upon  an  administra- 
tion bond  in  the  name  of  the  Archbishop 
or  his  ordinary,  yet  I  think  the  doctrine 
should  be  understood  with  some  restriction 
or  qualification.   If  it  were  not— if  the  suit 
could  be  prosecuted  without  the  leave  of 
the  Archbishop,  any  one,  who  was  entitled 
under  the  Statute  of  Distributions,  either  to 
a  part  or  to  the  whole,  might  make  the 
Archbishop  liable  for  costs  to  any  extent 
or  amount.     There  might,  perhaps,   he 
more  unwillingness  upon  the  part  of  the 
Court  to  come  to  this  condusioDy  if,  by 
so  doing,  a  failure  of  justice  were  to  en- 
sue.    But  such  is  not  the  case ;  as,  if  the 
party  prefers  it,  an  application  may  be 
made  for  a  mandamus  to  compel  the  pro- 
<luction  of  the  document,  and  by  such 
means  the  real  plaintiff  and  the  Preroga- 
tive Court  would,  if  I  may  so  express  my- 
self, be  brought  fiice  to  ULce ;  and  then,  i£ 
the  bond  were  not  produced,  it  could  be 
ascertained  and  determined  whether  the 
non-production  was  in  conformity  with  the 
rights  of  the  Court.     In  my  opmion,  the 
rule  should  be  dbcharged ;  but,  under  sB 
circumstances,  without  costs. 

Park,  J.  and  Bosakqubt,  J.  concur- 
red. 

CoLTMAN,  J.— I  have  been  strongly  of 
opinion  from  the  commencement,  that  the 
application  could  not  be  acceded  to.  We 
have  no  jurisdiction  over  that  which  is 
done  at  the  Prero|rative  Court  of  Canter- 
bury. Our  jurisdiction  merely  extends  to 
what  is  done  at  Westminster,  and  that 
which  is  now  the  subject  of  discussion  has 
not  occurred  here.  Besides,  no  frilure 
of  justice  can  be  complained  of,  for  if  the 
party  has  a  clear  right  to  use  the  Ardi- 
bishop's  name,  the  latter  will  be  eompelled 
to  grant  him  permission;  otherwise  he  will 
not. 

Rule  discharged,  without  costs. 
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18S7.     > 
Anril  17    C      ^^^^*  ^'  Campbell. 

BaU — Affidaoit — Account  Stated, 

In  an  (Affidavit  to  hold  to  bail  on  an  account 
statedf  ii  is  sufficient  to  alkge^  that  the  debt 
was  dxie  on  an  account  stated :  the  introduce 
tion  of  the  word  settled  is  unnecessary, 

Barstow  moved  for  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  the  defen- 
dant should  not  be  discharged  out  of  cus- 
tody, upon  entering  a  common  appearance. 
The  application  was  founded  on  a  defect 
in  the  affidavit  to  hold  to  bail,  which 
aUeged,  that  the  defendant  was  indebted 
to  ^e  plaintiff  in  the  sum  of  800/.,  on  an 
account  stated,  without  say  ins  "settled," 
as  in  the  precedent  in  Mr.  Tidd's  Practical 
Forms,  p.  ^Q, 

[TiNDAL,  C.J. — How  can  a  balance  be 
said  to  be  stated  if  it  is  not  settled  ?  The 
meaning  of  the  plaintiff  clearly  is,  that  upon 
lettlement,  the  defendant  was  indebted.] 

In  Fisger  v.  Delegal(l\  Lord  Tenter- 
den  said,  *'  there  are  certain  forms  of  affi- 
davits to  hold  to  bail  in  common  use,  and 
generally  known  and  understood.  The 
safest  course  is,  that  individuals  should 
conform  to  those,,  and  not  depart  from 
them,  and  then  call  upon  the  Court  for 
such  a  construction  as  may  remedy  the 
fault."  The  Court  would,  no  doubt,  be 
influenced  by  this  opinion,  and  avoid  the 
uncertainty  which  was  sure  to  follow  from 
the  rejection  of  precise  and  accurate  terms, 
and  the  substitution  of  those  which  were 
supposed  to  be  equivalent. 

TniDAL,  C.J. — There  is,  as  it  appears 
to  me,  no  ground  for  this  objection.  The 
words  of  the  form  lately  given  for  the- 
common  count  on  an  account  stated  are, 
"and  in  —  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff,  on  an  account 
then  and  there  «toto(f  between  them."  These 
ve  the  only  words  given  in  the  form ;  and 
the  word  **  settlied,"  the  necessity  of  which 
it  now  contended  for,  has  not  been  intro- 
duced.   Since,  therefore,  the  affidavit  of 


(1)  S  B.  &  Ad.  571 ;  «.  0.  9  Lsw  J.  Rep.  K.B. 
Nkw  Setics,  VI.— C.P. 


debt  has  here  followed  in  substance  the 
words  in  the  count,  it  is,  I  think,  sufficient ; 
and  the  rule  should  be  refused. 
The  other  Judges  concurring — 

Rule  refused. 


1837 
April  22 


i2.  J 


SMITH  V,  SMITH,  in  rC  CRA- 
MOND,  ONE  &C. 


Attorney — Lien — Costs —  Collusion, 

Where  in  an  action  of  trover,  and  verdict 
for  the  plaintiff,  proceedings  are  stayed,  on 
the  defendant  deUvering  up  a  chattel,  and 
payment  of  costs — quaere,  whether  theplain^ 
tiff's  attorney  has  a  lien  for  his  costs  on  the 
chattel,  so  as  to  make  the  defendant  liable 
for  the  amount,  if,  after  notice,  he  delivers 
the  chattel  to  the  plaintiff? 

But  to  entitle  the  plaintiff  *s  attorney  to 
isstte  execution  for  the  damages  recovered 
against  the  defendant,  by  reason  of  the  defen^ 
dant*s  enabling  the  plaintiff  to  get  possession 
of  the  chattel,  and  thus  to  deprive  the  attorney 
of  his  lien,  he  must  make  out  a  case  of  col" 
lusion  between  the  parties  for  that  purpose. 

Trover  for  a  watch. 

The  plaintiff  having  obtained  a  verdict, 
damages  52/.  10«.,  (vide  5  Zafv/. /{«p.  (n.s.) 
C,P,  305),  Tindal,  C.J.,  made  an  order 
to  stay  further  proceedings  upon  the  de- 
fendant delivering  up  the  watch  to  the 
plaintiff,  his  attorney  or  agent,  and  pay- 
ment of  costs. 

The  plaintiff  and  his  attorney  were  not 
upon  good  terms,  and  each  of  them 
gave  the  defendant's  attorney  notice  to 
deliver  the  watch  to  him ;  and  it  also 
appeared,  that  the  plaintiff  was  indebt- 
ed to  his  attorney.  When  the  parties  ap- 
peared before  the  officer,  and  the  costs 
were  taxed,  and  before  final  judgment  was 
signed,  the  defendant's  attorney  handed 
the  watch,  chain,  &c.  to  the  Prothonotary, 
for  the  purpose  of  deciding  to  which  of  the 
parties,  the  plaintiff  or  his  attorney,  it 
should  be  given;  and  whilst  the  watch  was 
upon  the  table,  and  in  custody  of  the  officer, 
the  plaintiff  seized  upon  and  ran  away 
with  It.  In  the  course  of  the  same  day,  the 
plaintiff's  attorney  went  to  the  office  of  the 
defendant's  attorney,  and  received  the 
2H 
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costs  in  the  cause,  according  to  the  order 
of  the  Lord  Chief  Justice. 

Stammers  had  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why 
the  plaintiff's  attorney  should  not  issue  a 
writ  of  execution  against  him,  for  the 
sura  of  52/.  10*.*  The  affidavits  did  not 
state  any  other  circumstances  of  collusion 
between  the  plaintiff  and  the  defendant, 
than  those  above  mentioned. 

Byles  shewed  cause,  contending,  that 
the  plaintiff's  attorney  had  no  lien  on  the 
watch;  and,  therefore,  that  the  defendant 
would  not  have  been  liable  to  the  attor- 
ney for  the  amount  of  his  costs,  even  if  he 
had  voluntarily  delivered  the  watch  to  the 
plaintiff.  But  supposing  that  he  had  such 
lien,  it  was  incumbent  upon  the  plaintiff's 
attorney  to  establish  a  clfear  case  of  collu- 
sion, to  entitle  him  to  proceed  against  the 
defendant — Nelson  v.  Wilson  (1).  He  also 
stated,  that  a  bill  of  exchange  had  been 
given  for  the  amount  of  the  costs,  which 
made  it  doubtful  whether  the  attorney  had 
any  lien. 

Stammers,  in  support  of  the  rule,  urged, 
that  the  circumstances  set  forth  in  the  affi- 
'  davits  established  a  case  of  collusion,  and 
that  the  attorney's  lien  attached  upon  the 
chattel  substituted  for  the  damages,  in 
the  same  manner  as  upon  the  damages 
themselves.  In  Ormerod  v.  Tate  (2),  it 
was  held,  that  an  attorney  has  a  lien  upon 
a  sum  awarded  in  favour  of  his  client,  as 
well  as  if  recovered  by  judgment;  and  if, 
after  notice  to  the  defendant,  the  latter 
pay  it  over  to  the  plaintiff,  the  plaintiff's 
attorney  may  compel  a  repayment  of  it  to 
himself,  and  he  will  not  be  prejudiced  by 
a  collusive  release  from  the  plaintiff  to  the 
defendant ;  and  in  Griffin  v.  Eyles  (3),  it 
was  held,  that  an  attorney  had  a  lien  for 
his  bill  of  costs,  on  money  levied  by  the 
sheriff  under  an  execution,  on  a  judgment 
recovered  by  his  client,  and  is  entitled  to 
have  it  paid  over  to  him,  notwithstanding 
the  sheriff  had  notice  from  the  opposite 

*  It  was  sapposed,  (erroneously,  however,)  that 
the  postea  was  lost,  and  the  Court,  on  the  motion  of 
Stammertt  directed  that  the  judgment  should  be  en- 
tered- from  the  minutes  of  the  Asaociate,  without 
making  out  a  new  postea, 

(1)6  Bing.  663 ;  s.  c.  8  Law  J.  Rep.  C.P.  «J6. 

(S)  I  East,  464. 

(S)  1  H.  Black.  Its. 


party,  against  whom  the  execution  issued, 
to  retain  the  money  in  his  hands,  and  that 
the  Court  would  be  moved  to  set  aside 
the  judgment  for  irregularity;  and  not- 
withstanding a  docket  had  been  struck 
against  the  client.  Besides,  the  attorney 
here  retained  his  right  of  lien  upon  the 
chattel,  by  making  his  claim  before  the 
Lord  Chief  Justice  on  his  making  the 
order,  and  by  giving  notice  to  the  defen- 
dant's attorney. 

TiNDAL,  C.J. — This  rule,  for  suing  out 
execution,  should,  as  it  appears  to  me,  be 
discharged.  The  only  groimd  for  assent- 
ing to  the  application,  would  be  the  exist- 
ence of  collusion,  between  the  parties,  as  to 
the  disposal  of  the  watch,  for  the  purpose 
of  depriving  the  attorney  of  his  lien.  Ad- 
mitting, for  the  sake  of  argument,  that  the 
attorney  had  his  lien,  that  it  was  not  taken 
away  or  interfered  with  by  the  bill  of  ex- 
change, which  is  said  to  have  been  given, 
and  that  the  order  which  suspended  fur- 
ther proceedings  in  the  cause  lefl  him 
with  a  right  to  his  lien  upon  the  chattel* 
as  upon  a  judgment,  precisely  as  he  stood 
before  ;  still,  as  it  appears  to  me,  no  evi- 
dence of  collusion  between  the  parties  has 
been  given.  This  is  evident,  as  well  from 
the  silence  of  the  affidavits  upon  the  sub- 
ject as  from  other  circumstances,  which 
occurred  upon  the  day  when  the  watch 
was  taken.  On  that  day,  all  the  parties, 
the  plaintiff,  the  defendant,  and  the  plain- 
tiff's attorney  were  present;  and  the  latter 
was  distinctly  told,  that  in  consequence  of 
the  disputes  between  the  plaintiff  and 
himself,  the  watch  would  not  be  given  to 
either,  but  that  it  would  be  delivered  to 
the  Prothonotary.  This  was  accordingly 
done,  and  it  was  then  taken,  perhaps, 
wrongfully,  from  the  desk  upon  which  it  was 
placed.  How  can  this  be  called  an  act  of  col- 
lusion, to  deprive  the  attorney  of  his  costs? 
What,  I  now  ask,  is  the  conduct  of  the 
attorney  himself? — does  he  complain  of 
what  occurred  to  the  officer,  who  was  quasi 
a  Judge  of  the  Court  ?  Does  l^e  take  any 
step  ?  Does  he  require  a  return  of  the 
watch  ?  He  does  not.  He  makes  no  com- 
plaint whatever  of  what  has  been  done  in  the 
officer's  presence ;  but  he  goes  in  the  after- 
noon of  that  day  to  the  office  of  the  oppo* 
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site  attorney,  Imd  ^receives  the  taxed  costs 
in  the  cause,  as  if  nothing  had  happened. 
He  then  suffers  the  greater  part  of  the 
next  term  to  intervene,  although  he  had 
the  remedy  in  his  hands.  Since,  therefore, 
he  remained  quiescent  for  so  long  a  time, 
I  think  he  should  have  continued  so ;  and, 
under  all  the  circumstances,  the  rule  should 
be  discharged. 

Park,  J.  of  the  same  opinion. 

CoLTMAN,  J. — The  only  collusion  here 
would  be,  that  when  the  defendant  handed 
over  the  watch  to  the  Prothonotary,  there 
might  have  been  an  agreement  between  the 
brothers,  that  the  watch  should  be  held  so 
as  that  the  one  would  be  enabled  to  take 
it  If  such  was  the  case,  it  might  have 
appeared  in  the  afiSdavit  of  the  attorney ; 
but  there  is  nothing  in  his  affidavit  to  lead 
to  that  impression ;  and  the  attorney's  own 
conduct  goes  strongly  to  shew,  that  he  did 
not  suspect  collusion.  The  rule  should  be 
discharged. 

Rule  discharged. 


In  re  bates. 


1837.     \ 
April  22.  J 
JffidaviU — Title — Fines  and  Recoveries. 

Affidamts  of  verification  under  -3  <^  4 
Will.  4.  c.  74,  taken  before  a  commissioner ^ 
alUmed  to  he  filed,  although  not  entitled  in 
this  court* 

In  this  case,  tlie  officer  expressed 
lome  unwillingness  to  file  a  certificate 
under  the  late  act,  3  &  4  Will.  4.  c.  74, 
(for  the  abolition  of  fines  and  recoveries,) 
inasmuch  as  the  affidavits  verifying  the 
same  were  not  entitled  in  this  court.  It, 
however,  appeared  from  the  jurat,  that 
tbey  were  taken  before  a  commissioner  of 
the  court ;  and — 

Atcherley,  Serj.  urged  that  this  circum- 
stance, coupled  with  the  inference  that  roust 
of  necessity  be  drawn  from  the  fact  of  the 
Court  of  Common  Pleas  being  the  only 
tribunal  having  jurisdiction  in  such  mat- 
ters, rendered  it  unnecessary  that  the  affi- 
clavits  should  be  more  fully  or  more  par- 
ticularly entitled. 

The  Court  agreed  with  the  learned  Ser- 
J^**it,  and  directed  the  documents  to  be 
^"Ijr  enrolled. 


1837.     \  DOE  etern.  RHobES'  and  others 
April  24.  /  V.  robinson. 

Ejectment — Notice  to  Quit — Agent. 

A  notice  to  quit  given  to  the  tenant  in  pos' 
session,  by  the  agent  of  the  lessor's  agent, 
without  evidence  of  authority  given  or  recog- 
nized by  the  principal,  is  not  sufficient  to 
maintain  an  action  of  ejectment. 

In  this  action  of  ejectment,  tried  before 
Coleridge,  J.,  at  York,  the  question  turned 
upon  the  validity  of  a  notice  to  quit,  given 
on  behalf  of  the  lessors,  who  were  mortga- 
gees, to  the  defendant,  the  mortgagor  in 
possession.  The  notice  was  given  by  a 
Mr.  Constable,  who  subscribed  himself  at- 
torney and  agent  for  the  mortgagees ;  but 
on  the  trial,  he  admitted  that  he  neither 
knew  the  lands  in  question,  nor  the  lessors ; 
that  he  received  the  rents  by  some  general 
agency,  and  did  not  know  whence  the 
power  originated,  or  by  whom  it  was  given; 
and  that  he  was  merely  the  agent  of  Messrs. 
Upton  &  Son,  who  were  the  agents  of  the 
mortgagees. 

A  verdict  passed  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Wightman  obtained  a  rule  accordingly. 

Sir  G»  Lewin  shewed  cause,  and  cited 
Ooodtitle  V.  Woodward (\),  where  it  was 
held,  that  notice  given  by  an  agent  is  suf- 
ficient, if  his  authority  is  subsequently 
recognized ;  and  Doe  v.  Warlters  (3). 

Wightman,  in  support  of  the  rule,  denied 
the  application  of  the  doctrine  put  forth  in 
the  cases  referred  to,  as  there  was  no  sub- 
sequent ratification  of  the  authority  of 
Constable  by  the  mortgagees ;  but  he  was 
merely  the  agent  acting  under  a  general 
authority  from  the  agents  of  the  mortga- 
gees. 

TiNDAL,  C.J. — If  we  were  to  allow  this 
verdict  to  stand  without  further  investiga- 
tion, that  is  to  say,  if  we  were  to  hold  that 
a  notice  to  quit,  given  by  the  agent  of  an 
agent,  is  sufficient  to  maintain  an  action 
of  ejectment,  we  should  be  carrying  the 
law  farther  than  it  has  been  carried  before. 
More  satisfactory  evidence  should  be  given 

(1)  3  B.  &  Aid.  689. 

(2)  10  B.  &  C.  6t6)  8.  c.  8  Lavr  J.  lUp.  K.B. 
297. 
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as  to  the  authority  from  the  original  mort- 
gagees to  their  agents  at  Leeds,  or  to  Con- 
stable, who  took  upon  him  to  give  the 
notice  to  quit.  As,  however,  some  evidence 
upon  the  subject  has  been  produced,  the 
party  should  not  be  nonsuited ;  but  the 
case  should,  I  think,  go  to  a  new  trial. 

BosANQUET,  J. — Some  more  satifactory 
evidence  should  be  given  upon  the  matter 
referred  to  by  my  Lord,  and  it  would  then 
be  for  the  jury  to  decide. 

Rule  for  a  new  trials  absolute;  costs  of 
the  former  trial  to  abide  the  event. 


The  Court  were  of  opinion,  diit  no 
amendment  was  necessary,  the  esse  being 
within  the  8th  section  above  cited.  The 
intention  of  passing  the  tithes  was  obvious, 
and  verba  per  relatunum  inesse  videntmr. 


1837      1 
May  5.    f^n  the  mailer  of 

Fines  and  Recoveries — Amendment. 

Where  four  recoveries  had  been  suffered  of 
certain  lands,  and  in  the  deeds  for  the  first 
two,  the  word  *Uithes**  was  inserted,  together 
with  the  general  words,  **  manors,  heredita^ 
menis,  messuages,**  ^c,  but  was  omitted  in 
deeds  for  the  last  two  recoveries,  and  the  tithes 
had  gone  with  the  lands,  and  had  been  in  the 
possession  of  those  who  had  the  lands  for 
twenty'five  years : — Held,  that  such  case  was 
within  the  Sth  section  of  the  S  ^  4  Will.  4. 
c.  74,  and  that  the  proceedings  need  not  be 
amended. 

Scriven,  Setj.  applied  to  the  Court  un- 
der the  following  circumstances  : — Four 
recoveries  had  been  suffered  of  certain 
lands,  and  in  the  first  two  deeds  creating 
the  settlements,  the  word  ''tithes"  was 
used  with  those  generally  inserted  upon 
such  occasions,  namely,  "manors,  heredi- 
taments, messuages,"  &c.  In  the  two  sub- 
sequent deeds,  the  word  "  tithes"  was  not 
mentioned  at  all,  but  the  other  words 
were.  It  was,  however,  to  be  inferred 
that  the  tithes  did  pass,  as  they  were  in 
the  possession  of  those  who  had  the  lands 
for  twenty-five  years.  Some  doubt  had 
arisen  upon  the  matter,  (as  the  omission 
did  not  appear  from  the  deed  making  the 
tenant  to  the  praecipe,)whether  there  should 
be  a  motion  made  to  amend  the  proceed -^ 
ing,  or  whether  the  recovery  would  be 
good  without  any  amendment,  under  the 
8th  section  of  the  3  &  4  Will.  4.  c  74  (1). 

( 1 )  Wbiob  enaeted,  '<  That  if  it  fhtll  be  tppareot 
from  |h«  deed  mekiog  the  tenant  to  tbe  writ  of 


1837       1 
^        I       >  HULIN  AND  OTHBaS  V.  POWILL. 

Warrant  of  Attorney — Variance. 

Where  the  warrant  of  attorney  was  fir 
confessing  a  judgment,  at  the  smt  of  the 
plaintiffs,  their  executors  or  adndmtralors, 
and  the  affidavit  attested  the  exfcatton  of  a 
warrant  to  confess  judgment,  at  the  suit  i^ 
the  plaintiffs  alone,  omitting  the  words  **<«- 
cutors  and  administrators:** — The  Cfmritdr 
lowed  judgment  to  be  entered,  upon  the  ctm- 
dition  of  producing  an  amended  affidavit  nj 
attestation. 

Tyrwhitt,   upon  moving  to  enter  op 
judgment  upon  an  old  warrant  of  attorney, 
stated  to  the  Court  a  variance,  which  ex- 
isted between  the  warrant  and  the  affidt- 
vit,  made  by  the  attesting  witness  of  its 
execution;   the  former  being  to  confe« 
judgment  at  the  suit  of  the  plaintiffs,  tbeir 
executors   or  administrators,  whilst  tbc 
affidavit  attested  the  execution  of  a  war- 
rant, to  confess  judgment  at  the  suit  of 
the  plaintiffs  alone,  omitting  the  words 
"  executors  or  administrators."    He  le- 
ferred  to  Baldwin  v.   Atkms{\),  where, 
there  being  a  similar  variance  between  die 
warrant  and  affidavit  of  execution,  the 
Court  would  not  allow  judgment  to  be 
entered  up  ;  but  he  hoped  that,  upon  the 
production  to  the  officer  of  an  affidavit 
amended  in  this  respect,  the  Court  woold 
grant  the  application. 

ontrj,  or  other  writ  foe  tiiffiHiag  •  conmoaw*^' 
Tery,  that  tbere  it  in  tbe  •JceoipUflcatioo,  ^f^"^ 
or  any  of  the  proceedioga,  &c.»  any  error  in  U* 
name  of  tbe  tenant,  6ro.,  or  any  onBiaaioe  of  Itadt 
intended  to  have  been  pataed  by  tucb  feeo^yy»j^ 
In  every  aneb  oase  the  reoorery,  without  any  •■f**' 
ment  of  tbe  ezemplifioation,  record,  or  proceediagB* 
in  which  auch  error,  misdeacriptioo,  or  '^^'''^ 
aball  have  occurred,  i^all  be  ma  good  and  valid,  aai 
ahall  be  held  to  have  paaaed  aU  tbe  landa  intea<M 
to  have  been  paaaed  thereby,  in  the  mbo  maastf  •• 
it  would  have  done  if  there  had  beea  no  saeh  etfVi 
miadeacription,  or  omiaaioo." 
(1)  2Dowl.P.C.59l. 
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The  CousT  consented,  upon  the  condi- 
tion that  an  affidavit  of  attestation  should 
he  produced,  amended  in  the  respect  ahove 
referred  to. 


u 


HOLIDAY  0.  LAW18. 


1887. 
May  6. 
Casis — Set-off— JUorney't  Lien. 

Under  rule  98  ofHil.  term,  ft  WiU.  4,  the 
plaintiff  is  entitled  to  set  off  the  costs  of  a 
discharged  rule  to  deliver  up  the  bail-bond  to 
he  cancelled  against  the  costs  of  a  judgment 
as  in  case  of  a  nonsuit. 

In  this  case  the  defendant  having  heen 
arrested,  and  given  a  hail-bond,  had  ob« 
tained  a  rule  to  shew  cause  why  the  bail- 
bond  should  not  be  delivered  up  to  be 
cancelled,  on  the  ground  of  a  defect  in 
the  affidavit  of  debt.  This  rule  was  dis- 
charged with  costs  [see  ante^  p.  101 ;  s.  c. 
8  Bing.  N,C.  541,]  and  subsequenUy  the 
defendant,  who  had  become  bankrupt,  ob- 
tained judgment  as  in  case  of  a  nonsuit, 
and  his  costs  thereon  were  taxed  by  the 
Prothonotary. 

Mcherley,  Serj.  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why 
the  Prothonotary  should  not  review  his 
taxation,  and  why  the  plaintiff  should  not 
be  at  liberty  to  set  off  against  the  tunount 
of  the  costs  after  such  review,  so  much  of 
the  costs  aUowed  to  the  plaintiff  by  the 
allocatur  on  the  rule  above  mentioned, 
served  on  the  4th  of  October,  as  might  be 
sufficient  to  liquidate  the  same. 

WUdet  Serj,  shewed  cause,  contending, 
that  the  regulation  respecting  the  set-off 
of  costs,  related  to  costs  in  equal  degree, 
as  the  costs  of  one  judgment  against  the 
costs  of  another.  The  plaintiff  might  have 
enforced  payment  of  the  costs  of  the  dis- 
charged nde  by  attachment,  or  have 
proved  against  Uie  bankrupt's  estate,  or 
have  moved  for  a  stet  processus;  and  he 
ought  not,  therefore,  thus  to  be  allowed 
to  defeat  the  lien  of  the  defendant's  at- 
torney.    He  cited  Doe  v.  Carter  {I). 

Atcherley^  Serj.  contr^,  contended,  that 
the  case  was  within  rule  98  of  Hilary 
tenn,2  Will.  4(2). 

<1)  8  Biog.  830 ;  •.  o.  1  Ltw  J.  Rep.  (n.s.) 
C.P.  97. 

it)  Which  dir«cU  **That  no  Mt-off  of  damages 


Per  Curiam. — ^The  case  comes  precisely 
within  the  rule  referred  to,  and  the  plain- 
tiff should  therefore  be  allowed  to  set  off 
these  costs  against  those  of  the  judgment 
as  in  case  of  a  nonsuit. 

Rule  accordingly. 


1887.     7 
May  6.    S    "^'^''^ ''•  w*^"- 

Declaration — Irregularity. 

The  plamt^'s  describing  himself  in  the 
declaration  as  Henry  H.  Lindsey,  is  no 
^ound  for  setting  aside  the  declaration  for 
trregularity. 

Thomas  obtained  a  rule  for  setting  aside 
the  declaration  as  irregular. — The  irregu- 
larity complained  of  was,  that  the  plaintiff 
had  styled  himself  Henry  H.  Lindsey, 
whereas  he  was  bound  to  state  his  second 
name  at  full  length,  and  give  the  defendant 
that  degree  of  certainty  and  knowledge 
which  were  necessary  to  his  defence. 

Watson  shewed  cause,  and  contended, 
that  there  was  nothing  irregular  in  the 
declaration. 

Thomas  was  heard  in  support  of  the 
rule. 

The  Court  were  of  opinion  that  there 
was  no  ground  for  the  objection,  and  dis- 
charged the  rule  with  costs ;  giving  the 
defendant  a  week's  time  to  plead. 


1887.     X 

5.  ; 


DOB  d.  CAPS  O.  CAPS. 


May  6. 

Mortgage —  Costs  —Ejectment. 

The  costs  given  to  a  mortgagee  by  7  Geo. 
2.  c.  20.  s.  1,  where  the  mortgagor,  in  an 
action  of  ejectment,  brings  principal  and  in* 
terest  into  court,  are  to  be  taxed  as  between 
party  and  party,  and  not  as  between  attorney 
and  client. 

In  this  case,  the  mortgagee  brought  his 
action  of  ejectment  for  the  recovery  of 

or  costs  shall  he  allowed  to  the  prejudice  of  the 
attorney's  lieo,  for  rests  in  the  particular  suit, 
againat  which  the  set-off  is  sought ;  proTided,  ne* 
▼ertheless,  thst  interlocutory  oosU  in  the  ssme  suit, 
awarded  to  the  adTerse  party,  may  be  deducted.*' 
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the  lands  mortgaged ;  and  the  defendant, 
the  mortgagor,  in  pursuance  of  the  7  Geo. 
2,  c.  ^0.  s.  1,  having  brought  into  court 
the  principal  monies  and  interest  due  on 
the  mortgage,  the  question  between  the 
parties  was,  whether  the  costs  given  to 
the  mortgagee  by  the  same  statute,  should 
be  as  between  attorney  and  client  or  as 
between  party  and  party.  The  ofRcer 
having  taxed  them  as  between  party  and 
party, — 

JV.  R,  Clarke  obtained  a  rule,  calling  on 
the  defendant  to  shew  cause  why  the  Pro- 
thonotary  should  not  review  his  taxation, 
and  tax  the  costs  as  between  attorney  and 
client.  This,  he  contended,  was  the  pro- 
per construction  to  be  put  upon  the  sta- 
tute (1).  It  was,  he  urged,  unjust  that 
the  mortgagor  should,  by  his  refusal  to 
pay,  drive  the  mortgagee  to  litigation,  and 
by  his  availing  himself  of  the  statute,  ren- 
der his  proceedings  nugatory,  and  recover 
the  possession,  after  putting  the  plaintiff 
to  an  expense,  which  the  defendant,  by 
his  conduct,  forced  upon  him.  He  re- 
ferred to  Nowell  V.  Hoake{Z\  where  it 
was  held,  that  in  an  action  for  mesne 
profits,  the  plaintiff  may  recover,  by  way 
of  damages,  costs  incurred  by  him  in  a 
court  of  error,  in  reversing  a  judgment  in 
ejectment  obtained  by  the  defendant ; 
Lord  Tenterden  being  of  opinion,  that  the 
jury  might  reasonably  consider  costs  be- 
tween attorney  and  client  as  the  measure 
of  the  damages  which  he  had  sustained. 
He  also  stated  the  practice  of  the  Court 
of  King's  Bench  upon  such  occasions  to 
be  to  tax  the  costs  liberally,  although  not 
actually  as  between  attorney  and  client. 

Wilde,  Serj,  shewed  cause,  and  contend- 
ed, that  the  construction  sought  to  be 
established  was  not  that  which  should  be 
put  upon  the  statute,  the  intention  of 
which  obviously  was,  that  the  costs  should 
be  taxed,  as  the  officer  here  had  taxed 
them,  that  is,  as  between  party  and  party. 
The  practice  of  the  Court  had  been  uni- 


(1)  The  wordi  of  which  tre:— "  If  the  penon, 
&c.,  hefiogt  right  to  redeem  such  mortgaged  landf^ 
&c.,  shall  at  any  time,  &c.,  bring  into  court,  where 
such  action  shall  be  depending,  all  the  principal 
monies  and  interest  due  upon  such  mortage,  and 
also  such  costs  as  have  been  expended  in  any  suit 
or  ioiu  at  law  or  equity,  upon  such  mortgage." 

(«)  7  B.  &  C.  405 }  a.  c.  6  Uw  J.  Rep.  K.B.  16. 


form  upon  the  subject  for  nearly  the  last 
century. 

AfVer  consulting  with  the  officers  of  the 
Court— 

TiNDAL,  C.J.  said — If  this  were  res  m- 
tegrot  I  should  put  that  construction  upon 
the  statute  which  Mr.  Clarke  has.  I  think 
the  costs  should  be  such  as  furnish  a  com- 
plete indemnity  to  the  mortgagee.  But 
the  course  of  practice  is  different,  and  has 
been  so  for  nearly  the  last  100  years,  and 
the  same  mode  of  taxation  has,  as  I  am  in- 
formed, been  adopted  in  the  other  courts. 
We  cannot  step  out  of  the  usual  course 
upon  this  occasion ;  and  the  rule  should 
be  discharged. 

The  other  Judges  concurring — 

Rule  duchargfd. 


1837 
May  8 


..{ 


In  the  matter  of  the  taxatim 
of  the  hills  of  costs  ofA.c 

BRANSON. 


Costs — Taxation — Fines  and  Recoveries. 

Charges  for  business  done  by  an  attorney 
in  procuring  the  acknowledgments  of  mar" 
riea  women,  under  S  ^  4  Will.  4.  c.  74, 
(for  the  abolition  of  fines  and  recoveries,) 
and  in  jmrolling  the  certificates,  held  not  to 
be  charges  at  law  or  in  equity,  so  as  to 
render  the  bill  taxable. 

A  bill,  containing  certain  items  for  bu- 
siness done  under  the  3  &  4  Will.  4.  c.  74, 
'An  act  for  the  abolition  of  fines  and  re- 
coveries, and  for  the  substitution  of  mote 
simple  modes  of  conveyance,*  was  delivered 
by  Mr.  Branson  to  his  clients.  The  items 
were  as  follows : — "  Charges  for  drawing 
and  engrossing  certificates  of  acknowledg- 
ment by  the  wife  of  Stephenson,  and  other 
married  women;  for  attendances  to  appoint 
two  of  the  perpetual  commissioners  under 
the  said  act,  to  take  the  acknowledgmeoH 
of  the  said  married  ladies ;  for  filling  up  the 
certificates  and  affidavits ;  for  attendancee 
on  the  married  ladies,  and  examining  diem 
apart  from  their  husbands,  as  to  their  in- 
tention to  give  up  their  interests  in  the 
estates,  without  any  provision  in  lieu  there- 
of; for  attendmg  them  before  the  said  com- 
missioners, and  for  the  fees  paid  to  the 
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latter ;  for  attendances  to  swear  to  the  affi- 
davits of  the  acknowledgments;  and  for 
the  money  paid  for  the  oaths  and  exhibito ; 
for  attendances  to  leave  the  certificates 
for  enrolment,  and  the  fees  paid  thereon ; 
and  for  attendances  to  bespeak,  and  for 
office  copies  thereof,  and  for  fees  paid  for 
the  same."  A  Judge's  summons  was  taken 
out,  calling  upon  Branson  to  shew  cause 
why  the  bills  should  not  be  referred  to 
the  Prothonotary  to  be  taxed;  but  the 
learned  Judge,  before  whom  the  summons 
was  attended,  declined  making  any  order, 
or  giving  any  opinion  whether  the  bills 
were  taxable  or  not ;  and  the  matter  was 
referred  to  the  Court. 

Hoggins  moved  for  a  rule,  caUing  upon 
Branson  to  shew  cause  why  the  bills  should 
not  be  referred  for  taxation.  The  charges 
in  this  bill  are  for  business  done  at  law  or 
in  equity.  Business  of  this  nature  may  be 
considered  to  be  done  at  law,  as  much  as 
the  holding  of  a  court  leet  of  a  manor  by 
a  steward,  which  was  held  to  be  connected 
with  the  professional  character  of  the  party 
as  an  attorney,  and  therefore  to  make  the 
bill  taxable — Luxmore  v.  Lethhridge  (1) ;  or 
as  business  done  in  the  Insolvent  Court  in 
proving  the  discharge  of  an  insolvent,  which 
was  held  to  require  the  delivery  of  a  bill, 
&c.,  under  2  Greo.  2.  c.  23.  s.  23 — Smith 
V.  Wattleworth  (2) ;  and  in  that  case,  Lord 
Tenterden  said,  '*  the  statute  was  extremely 
beneficial  to  the  subject ;"  or  as  the  en- 
grossing of  an  affidavit  of  debt  to  hold  a 
party  to  bail—  Winter  v.  Payne  (8) ;  or  as 
attending  a  lock-up  house,  obtaining  a  de-  v 
fendant's  release,  and  filling  up  a  bail-bond 
— Feame  v.  fVilsan  (4). 

[TiwDAL,  C.J. — How  can  this  be  said  to 
be  business  done  in  court,  any  more  than 
tbe  enrolling  of  a  deed  of  bargain  and  sale  ?] 
The  statute  evidently  considers  the  bu- 
siness under  this  statute  as  done  in  court ; 
everything  is  under  the  controul  of  this 
Court ;  the  certificates  and  affidavits  are 
to  be  filed  of  record  here.  It  is  the  Lord 
Chief  Justice  of  the  Court  who  appoints 
the  perpetual  commissioners,  and  they  are 
removeable  at  his  pleasure. 

(1)  5B.&  Aid.  898. 

(t)  4  B.  &  C.  564;  a.  c.  3  Law  J.  Rep.  K.B. 
244. 

(5)  6  Term  Rep.  645. 

C*}  6  B.  &  C.  86 ;  ■.  c.  5  Law  J.  Rep.  K.B.  t8. 


[TiNDAL,  C.J. — I  am  not  even  required 
by  the  statute  to  appoint  an  attorney  to  the 
situation.] 

Besides,  the  Court  possess  and  retain  a 
power  at  common  law  to  order  bills  gene- 
rally to  be  taxed  (5).  As  certain  business, 
as  to  fines  and  recoveries,  was  supposed  to 
be  done  in  court,  and  the  bills  taxed  ac- 
cordingly, the  same  doctrine  will  be  ex- 
tended to  those  conveyances  which  have 
been  substituted  by  the  legislature  ;  and 
the  items  contained  in  this  bill  will  be  held 
to  be  taxable. 

fVilde,  Serj,  shewed  cause,  and  contend- 
ed, that  the  items  were  not  taxable.  No 
argument  in  favour  of  such  proceeding 
could  be  deduced  from  that  which  occurred 
in  regard  to  fines  and  recoveries,  as,  upon 
those  occasions,  there  was  supposed  to  be 
a  cause  in  court.  This,  however,  is  not 
now  the  case ;  fines  and  recoveries  have 
been  abolished,  and  there  are  substituted 
for  them  certain  conveyances,  which  nei- 
ther are  nor  can  be  considered  as  proceed- 
ings in  court. 

Hoggins  was  heard  in  support  of  the 
rule. 

TiNDAL,  C.J. — I  am  of  opinion  that  this 
rule  should  be  discharged.  An  early  sta- 
tute, with  regard  to  attomies,  is  that  of 
3  Jac.  1.  c.  11,  by  which  they  are  re- 
quired to  give  a  true  bill  unto  their  mas- 
ters or  clients,  of  all  charges  concerning 
the  suits,  &c.,  subscribed  with  their  own 
hands  or  names,  before  such  time  as  they 
or  any  of  them  shall  charge  their  clients 
with  any  of  the  same  fees  or  charges. 
Then  comes  the  2  Geo.  2.  c.  23,  referring 
to  the  same  subject-matter,  the  23rd  sec- 
tion of  which  enacts,  ''  that  no  attorney  or 
solicitor  shall  commence  any  action  or  suit 
for  the  recovery  of  any  fees,  charges,  or 
disbursements  at  law  or  in  equity,  until 
the  expiration  of  one  month  or  more  afler 
such  attorney  shall  have  delivered  to  the 
party  to  be  charged,  &c.  a  bill  of  such 
fees,  charges,  or  disbursements,  &c. ;"  and 
the  question  is,  whether  the  latter  statute, 
which  is  made  in  reference  to  the  same 

(5)  f  Chit.  Rep.  Anon.  155. — Bot  npon  this 
Bubject  Tide  Weymootb  v.  Knipe,  ante,  p.  61  ;  a.  c. 
9  Bing.  N.C.  S87  ;  Dagley  v.  Kentiab,  «  B.  6c  Ad. 
411,  s.  c.  9  Law  J.  Rep.  K.B.  tSS  ;  and  Clutter- 
bock  V.  Combea,  5  B.  &  Ad.  400. 


Digitized  by 


Google 


it^O 


COURT  OF  COMMON  PLEAS: 


subject-matter  with  the  former,  does  not 
comprehend  exclusively  those  disburse- 
ments which  take  place  in  suits  at  law  or 
in  equity.  And  here  it  should  be  recollected 
that  the  Courts  have  been  ever  desirous  to 
bring  within  the  statute  even  disburse- 
ments which,  primd  facie,  and  to  an  unob- 
servant person,  do  not  properly  seem  to  be 
within  it.  They  have  decided  to  this  effect, 
with  regard  to  a  dedimuspotestatem  (6),  in 
the  levying  of  a  fine.  This  certainly  was 
going  a  great  way,  where  the  action  was 
fictitious  only,  and  where  there  were  in 
truth  no  such  persons  as  the  deforciant 
and  tenant:  and  if  fines  still  continued  in 
existence  or  in  use,  the  dedimus  poUsta- 
tem  would  produce  the  same  result,  and 
would  make  the  bill  in  which  it  was  charged 
liable  to  taxation,  as  it  had  been  once  esta- 
blished. We  now  cometo  the  3  &  4  WilL  4. 
c.  74,  the  very  title  of  which  shews  that 
fines  are  no  longer  a  part  of  the  law.  ' 
It  is  entitled,  'An  act  for  the  abolition  of 
fines  and  recoveries,  and  for  the  substi- 
tution of  more  simple  modes  of  assurance.' 
The  word,  it  is  to  be  observed,  is  "as- 
surance," and  assurance  means  nothing 
more  than  a  conveyance  from  one  to  an- 
other. It  is  very  true,  that  there  are  offi- 
cers whose  duty  it  is  to  record  these  as- 
surances in  court,  and  over  whom  the  Court 
retains  power;  but,  nevertheless,  these 
transactions  are  nothing  more  than  con- 
veyances between  party  and  party,  and  do 
not  bring  the  bill  within  the  statute. 

Park,  J. — I  am  of  the  same  opinion. 
The  act  of  Geo.  2,  referred  to  by  my 
Lord,  is  extremely  beneficial  in  iu  nature, 
and  will  be  upheld  by  all  who  are  anxious 
for  the  administration  of  justice.  But  in 
bringing  cases  within  it,  the  Courts  have 
gone  to  the  very  verge — to  the  extreme 
limit ;  and  I  am  not  disposed  to  carry 
matters  farther.  True  it  is,  that  these 
deeds  are  enrolled  in  the  court;  but  an 
enrolment  often  takes  place  for  safe  cus- 
tody. If  a  deed  of  this  description  were 
executed  before  a  Judge  or  Master  in 
Chancery,  it  would  still  be  enrolled  here 

(6)  Vide  Ex  part«  Prickett,  1  N«w  lUp.  t66, 
where  the  Court  detenniiMKi,  as  the  Lord  Chief 
Justice  ttatee ; — it  wh  there  held,  tbtt  •  dedimuM 
petektatom,  which  pxeeumed  a  preTiooswrit  of  oore- 
aant.  was  rafficient  to  make  the  bill  taxable  ooder 
the  aUtate. 


for  safe  keeping*  The  triDstctioa  does 
not  resemble  a  suit  between  party  sad 
party. 

BosANauBT,  J. — I  agree*  This  is  not  a 
proceeding  at  law  or  in  equity,  not  even 
in  contemplation  of  either. 

CoLTiCAN,  J.  concurred. 

Ruk  discharged. 


1837.     > 
May  8.   > 


HANNAH  0.  WILLIS. 


B(ul, — Payment  of  Money  into  Ccnrt  m 
Lieu  of 

Where  a  party,  upon  being  arrested^  poirf 
the  sum  indorsed  upon  the  writ,  and  lOl.  be- 
sides,  to  the  sheriff,  under  the  43  Geo,  3.  c.  46. 
s.  2,  and  before  the  expiration  of  ike  ei^&ti 
day  (the  time  allowed  himtoput  in  bad  to 
the  action)  tendered  the  4Md(Utional  \0L,  sa- 
der  the  7  ^S  Geo.  4.  c.  71.  s.  %,  <o  the 
officer  of  the  court,  to  abide  the  event,  wM 
the  officer  refused  to  accept^  tipea  ^ 
ground  that  the  sum  sworn  to  and  the  lOl 
given  to  the  sheriff  had  not  been  lodged  is 
court,  and  these  latter  sums  were  net,  in  fact, 
lodged  m  court  until  the  mnth  day  from  tk 
arrest,  when  the  additional  10/.  mere  eUo 
paid  in: — Held,  that  the  plaintiff  mt  en- 
titled to  take  the  money  out  of  court,  the  de- 
fendant's remedy  being  against  the  sher^* 

Knowles  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  snm  oi 
ftOOL  the  debt,  together  with  10/.  in  tddi- 
tion  thereto  for  costo  in  this  action,  severally 
deposited  by  the  said  defendant  in  Uie 
hands  of  the  sheriff  of  the  county  of  Mid- 
dlesex on  his  being  arrested,  in  lieo  of 
giving  bail  in  this  cause,  and  by  the  said 
sheriff  since  paid  into  the  hands  of  tbe 
Prothonotaries  of  this  court,  as  appeared 
by  their  certificate,  should  not  be  paid  ont 
of  court  to  the  plaintiffor  his  attorney,  bail 
above  not  being  put  in  for  the  defeodantm 
this  action.  It  appeared  from  the  affidavit! 
that  the  party  was  arrested  on  tbe  ISStb  of 
April,  and,  consequently  he  bad  until  tbe 
5th  of  May  to  put  in  bail  to  the  actioa. 
Upon  the  arrest,  he  paid  the  sherifiTs  officer 
iOOl.,  the  sum  indorsed  for  bail  on  the  writ, 
together  with  1 0/.  to  answer  costs,  under  the 
43  Geo.  3.  c.  46.  s.  2.  But,  as  bail  above 
was  not  put  in  on  the  5th,  and  tbe  two 
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sums  above  stated,  with  10/.  additional, 
.were  not  deposited  with  the  oflicei^  of  the 
Court,  under  the  7  &  8  Geo.  4.  c.  71.  8.  2, 
to  abide  the  event  of  the  suit,  the  plaintiff* 
was  entitled  to  take  the  money  out. 

Peiersdorfff  on  shewing  cause,  relied  on 
affidavits  which  stated,  that,  upon  the  ar- 
rest, the  defendant's  attorney  deposited  in 
the  hands  of  the  sheriff^'s  officer  the  sum 
sworn  to,  200/.,  and  10/.  for  costs,  accord- 
ing to  the  statute ;  that,  on  the  29tb,  an 
appearance  was  entered  for  the  defendant, 
and,  on  the  same  day,  an  application  was 
made  to  the  Prothonotary  to  receive  the 
additional  sum  of  10/.  in  lieu  of  bail,  which 
he  refused,  as  the  several  sums  of  200/. 
and  10/.  already  deposited  with  the  sheriff* 
had  not  been  paid  in.  The  sheriff^s  officer 
waa  then  apj^ed  to  to  pay  in  the  suras 
forthwith,  which  he  promised  to  do,  but 
did  not  make  such  payroenu  until  the  6th 
of  May,  when  the  additional  10/.  were  also 
paid  in.  Under  these  circumstances,  the 
fault,  if  any,  was  that  of  the  officer ;  and 
as  the  defendant  had  done  everything  re- 
quired at  his  hands,  he  should  not  be 
punished  for  an  omission  which  could  not 
with  justice  be  imputed  to  him. 

Emmies  was  heard  in  support  of  the  rule. 

Per  Curiam, — The  rule  should  be  made 
absolute.  The  defendant,  if  he  deems  him- 
self injured,  ^has  his  remedy  against  the 
sheriff. 

Rule  absolute. 


21./ 


DOE  dem.  WARREN  V.  ROE. 


1837. 
April : 

Ejectment — Landlord  and  Tenant — iVb- 
tice  to  appear. 

The  Court  will  not  grant  a  rule  nisi,  ac- 
e^dmg  to  the  statute  1  Geo.  4.  e.  87,  where 
ike  tenant  reuses  to  deliver  up  possession^ 
unless  the  notice  at  the  foot  of  the  declaration 
served,  is  in  the  form  prescribed  by  that  sta* 
iute. 

Ejectment  by  landlord  against  tenant 
wider  1  Geo.  4.  c.  87. 

i^ere moved  for  arulenm  in  the  usual  form, 
calling  upon  the  tenant  to  shew  cause  why, 
upon  being  admitted  defendant,  he  should 
New  Series,  VI.— C.P. 


not  enter  into  the  undertakings  and  recog- 
nizance as  prescribed  by  the  statute  (1). 
He  stated  that  the  declaration  served  was 
in  the  ordinary  form,  and  did  not  con- 
tain at  the  foot  a  notice  calling  on  the  te- 
nant to  appear  in  court  on  the  first  day 
of  the  term  then  next  following,  there  to 
be  made  defendant,  and  to  find  such  bail, 
if  ordered  by  the  Court,  and  for  such  pur- 
poses as  were  specified  by  the  act  of  par- 
liament ;  but  he  submitted  that  the  omis- 
sion was  immaterial,  and  would  be  found 
to  make  no  substantial  difference  in  the 
course  of  proceedings,  as  it  would  be  easy 
to  add  a  special  notice,  that  the  tenant 
should  appear  on  the  first  day  of  the  term, 
and  comply  with  the  more  formal  requi- 
sites of  the  statute. 

TiNDAL,  C.J. — In  my  opinion,  the  de- 
claration must  be  varied,  so  as  to  bring 
the  parties  within  the  statute.  The  lessor 
here  has  served  a  declaration  in  ejectment, 
which  the  Court  cannot  adopt,  without  run- 
ning over  certain  words  in  the  statute,  those 
which  call  upon  the  tenant,  in  the  notice  at 
the  foot  of  the  declaration,  to  appear  in 
court  on  the  first  day  of  the  term,  there  to 
be  made  defendant,  and  give  bail,  &c. 
When  a  statute  introduces  a  new  law  for  the 
purpose  of  regulating  certain  proceedings 
against  the  tenant,  the  conditions  must  be 
complied  with.  The  terms  here,  which 
require  the  tenant  to  appear  on  the  first 
day  of  the  next  term,  and  give  bail,  are 
evidently  new.  They  have  not  been  com- 
plied with,  and  the  rule  should  be  refused. 

The  other  Judges  concurring — 

Rule  refused. 


1837.       7  CLARKB  O.  BUZ  A  LUOT  VB8TRIS 

April  24.  >  AMD  TWO  othbbs. 

Bail-bond — Loss  of  Trial. 

Where  the  plaintiff  required  that  the  bail- 
bond  should  stand  as  a  security  for  the  debt 
and  costs,  on  the  ground  of  his  having  lost  a 
trial  by  the  delay  of  the  defendanU  in  per- 
fecting special  bafl ;  and  it  appeared  that 
the  defendant's  attorney,  before  special  bad 

(1)  See  the  form  of  the  role,  Titld's  Forms,  650, 
9th  edit. 
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had  been  perfected,  had  delivered  a  plea  ifi 
the  original  action,  and  agreed  to  receive 
the  issue,  and  offered  to  go  to  trial  at  the 
next  sittings,  which  was  four  days  after^ 
wards,  and  that  such  proceeding  should  not 
amount  to  a  waiver  of  bail ;  and  also  that 
the  trial  was  not  lost  when  the  defendants 
moved  the  Court : — Held,  that  the  cate  was 
not  within  the  rule  of  Mil.  term,  2  Will,  4 ; 
and  that  the  rule  for  staying  proceedings  on 
the  bail-bond,  should  be  made  absolute  on 
payment  of  costs,  and  the  defendant  in  the 
original  action  taking  short  notice  of  trial. 

Henderson  obtained  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  all  pro- 
ceedings in  this  action  upon  the  bail-bond 
should  not  be  stayed,  upon  payment  to  the 
said  plaintiff,  or  his  attorney,  of  the  costs 
of  and  occasioned  by  such  proceedings,  to 
be  taxed  by  one  of  the  officers. 

The  application  was  made  under  the  fol- 
lowing circumstances  : — A  writ  of  capias 
issued  against  the  defendant  Vestris,  at 
the  suit  of  the  plaintiflT,  upon  which  she 
was  arrested  on  the  28th  of  March.  Upon 
that  day  a  bail-bond  was  given  to  the  she- 
riff. Notice  of  special  bail,  having  been 
put  in,  was  given  on  the  4th  of  April,  and 
an  exception  was  tendered  to  the  bail  on 
the  5th,  and  notice  of  such  exception  was 
tendered  at  the  office  of  the  defendants' 
attorney.  Upon  the  6th  of  April,  a  notice 
of  justification  of  bail  was  delivered  at  the 
office  of  the  plaintiflTs  attorney,  for  the 
bail  therein  mentioned  to  justify  at  cham- 
bers. The  notice  was  attended,  but,  in 
consequence  of  some  irregularity,  the  bail 
were  not  allowed  to  justify.  On  the  8th 
of  April  another  notice  was  delivered  for 
the  same  bail  to  justify  at  chambers  on  the 
ensuing  Wednesday.  Upon  that  day,  there 
was  no  Judge  at  chambers,  and  upon  the 
next,  one  of  the  bail  was  allowed  to  justify, 
but  the  other  was  not.  On  the  14th  of 
April,  a  notice  was  given  to  justify  the 
bail  rejected  at  chambers  upon  the  next 
day,  viz.  15th  of  April,  in  open  court  at 
Westminster.  This  was  accordingly  done, 
as  it  was  alleged  for  the  plaintiff,  upon  an 
understanding  between  the  parties,  that  the 
bail-bond  in  the  original  action  should 
stand  as  a  security.  The  defendants*  at- 
torney, however,  it  was  said,  abandoned 
the  rule,  and  refused  to  lake  it  out  of  the 


office,  and  upon  the  Monday  following, 
that  is,  the  17  th  of  April,  another  notice 
was  given  for  justifying  the  same  bail  in 
open  court  on  the  19th  of  April,  and  upon 
that  day  the  bail  was  allowed  to  justify. 
A  declaration  was  delivered  to  the  defen- 
dants' attorney,  in  the  original  action,  on 
the  5th  of  April,  the  day  after  notice  was 
given  of  special  bail  being  put  in,  indorsed, 
'*  Delivered  conditionally  until  special  bail 
be  perfected,  and  the  defendant  must  plead 
hereto  in  four  days,  or  judgment."  On  the 
6th  of  April  a  rule  to  plead  was  given  in 
the  said  action.  The  venue  in  the  original 
action  was  laid  in  London,  llie  plaintiff 
took  an  assignment  of  the  bail-bond  on 
the  8th  of  April. 

Busb^  shewed  cause,  and  contended  that 
the  plamtiff,  within  the  rule  of  Hil.  term, 
2  Will.  4(1),  was  entitled  to  have  the  bail- 
bond  stand  as  a  security,  as  he  had  lost  a 
trial.  The  bail  ought  to  have  been  justi- 
fied on  the  8th  of  April,  but  by  the  delay 
until  the  19th,  the  plaintiff  was  to>D  late  to 
give  notice  of  trial  for  the  21st  or  28th, 
the  sitting  days  in  London,  where  the  venue 
was  laid. 

Henderson  in  support  of  the  rule,  relied 
on  an  affidavit  which  stated,  that  the  attor- 
nies  for  the  defendant  Vestris  delivered  a 
plea  in  the  original  action  on  the  17th  of 
April,  the  day  on  which  the  final  notice  of 
justification  was  given,  together  with  a 
notice  that  they  would  consent  to  accept 
the  issue,  and  notice  of  trial  immediately 
in  that  cause,  for  the  first  sitting  in  the 
term,  which  would  be  on  the  21st,  four  days 
afterwards,  and  that  such  a  course  should 
not  be  deemed  a  waiver  of  bail,  which  pro- 
position was  rejected  by  the  plaintiff  He 
also  contended  that  the  case  was  not  within 
the  rule  of  Hil.  term,  as,  to  render  that 
rule  applicable,  the  trial  should  have  been 
lost,  when  the  Court  waa  originally  movefl 
by  the  defendants.  This  was  not  the  case 
here,  as  the  application  was  made  to  stay 

(1)  By  which  it  was  ordered,  that  opon  ttajriag 
proceedings  either  upon  an  attachment  againat  the 
sheriff,  for  not  bringing  in  the  bodj,  or  upon  the 
bail-bond,  on  perfecting  bail  abore,  the  attaclimeat 
or  baiUbond  Bhall  stand  as  a  aecority,  if  the  plainuC 
shall  have  declared  dt  beue  use,  and  shall  have  baen 
prevented,  for  want  of  special  bail  being  perfected 
in  due  time,  from  entering  bis  cauae  for  trial,  in  a 
town  cause  in  the  ternn  next  after  that  in  which  the 
writ  is  returuabie,  &o. 
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die  proceedings  on  the  19th.  And  the 
last  day  for  sittings  was  the  28ch,  so  that 
the  plaintifT  might  have  given  his  notice, 
and  gone  to  trial  upon  that  day.  Upon 
this  point,  he  referred  to  Stride  v.  H%U(%\ 
where  it  was  held,  that  to  have  the  bail* 
bond  stand  as  a  security,  it  must  appear 
that  a  trial  was  lost  at  the  time  of  moving 
for  the  rule. 

The  Court  were  of  opinion  that  the  case 
was  not  within  the  rule;  that  the  plaintiff 
was  not  prevented  from  going  on  by  the 
conduct  of  the  defendanu ;  and  that  the 
rule  should  be  made  absolute,  upon  pay* 
ment  of  costs,  and  the  defendants  taking 
short  notice  of  trial. 

Rule  abiohUe  accordingly • 


1837.     \    miooKs  v,  brooks,  in  re 
April  27.  /  s.  RicB,  ONE,  &c, 

Attorney's  Bill^  Taxation. 

An  attorney's  bill  containing  the  following 
iiemsy  held^  not  to  be  taxable ; — "  Attending 
appointment^  examining  deeds  with  schedule^ 
preparing  and  receiving  the  same,  andgiv^ 
ing  a  receipt;  attending  for  judgment^paper, 
receiving  and  giving  receipt  for  same ;  at' 
tending  appointment,  and  discussing  plain- 
tiff's situation,  and  the  effect  of  defendant's 
death  on  the  security ;  going  through  and  ex* 
plainmg  the  several  (Ueds  and  effect  of  the 
judgment,  and  advising  that  notice  should  be 
immediately  given  of  the  judgment,  and  that 
leasehold  and  freehold  premises  should  be 
sold,  and  the  executrix  required  to  join  there- 
in;  that  judgment  should  be  revived  for  that 
purpose;  that  execution  should  be  put  in,  and 
furniture  taken;  writing  accordingly,  with 
notice  of  judgment,  and  requesting  inter" 


V.  Lee  moved  that  the  bill  of  Mr.  Rice, 
an  attorney,  containing  the  items  above 
mentioned,  should  be  referred  to  the  Pro- 
tbonotary  for  taxation.  He  produced  an 
afllidaTit,  which  stated  that  a  judgment 
was  entered  up  in  this  court  in  Michaelmas 
terra,  1824,  and  deposing  to  a  belief  that 
Buch  judgment  was  the  one  referred  to  in 

(«)  4  Dowl.  P.C.  709, 


the  bill ;  and  he  cited  Smith  v.  Taylor  {\), 
where  charges  by  an  attorney  for  attending 
and  advising  a  suit,  were  held  to  be  tax- 
able. 

Per  Curiam. — This  case  is  one  degree 
removed  from  those  which  have  been  al- 
ready decided  upon  the  subject,  and 
which  have  gone  far  enough.  In  Smith  v. 
Taylor,  there  was  an  existing  action.  Some 
step  should  be  taken  to  attain  the  object 
sought  for  here.  The  rule  should  be  re- 
fused. 

Rule  refused. 


} 


BOULTON  V,  WELSH. 


1887. 

April  27. 

Promissory  Note — Notice  of  Dishonour. 

The  indorsee  qf  a  promissory  note  wrote 
to  iheindorser,  the  day  after  the  note  became 
due,  the  following  letter : — **  Sir,  the  promis- 
sory note  for  200/.,  drawn  by  Henry  Hanley, 
dated  the  \%th  of  July  last,  payable  three 
months  after  date,  and  indorsed  by  you,  be^ 
'^ame  due  yesterday,  and  is  returned  to  me 
unpaid.  I  therefore  ewe  you  notice  thereof, 
and  request  you  will  let  me  have  the  amount 
thereof  forthwith" : — Held,  not  to  be  a  suffi- 
cient notice  of  the  dishonour  by  the  maker. 

In  this  action  of  assumpsit  upon  a  pro- 
missory note,  by  the  indorsee  against  the 
indorser,  the  question  turned  upon  the 
sufficiency  of  the  notice  of  dishonour 
by  the  maker.  The  alleged  notice  was 
contained  in  the  following  letter  from  the 
plaintiff  to  the  defendant,  dated  the  day 
after  the  note  arrived  at  maturity : — 

*'  33,  Northampton  Square, 
"22nd  of  October  1886. 

"  Sir, — The  promissory  note  drawn  by 
Henry  Hanley,  dated  the  18th  of  July  last, 
payable  three  months  after  date,  and  in- 
dorsed by  you,  became  due  yesterday, 
and  is  returned  to  me  unpaid.  I  therefore 
give  you  notice  thereof,  and  request  you 
will  let  me  have  the  amount  thereof  forth- 
with. 

"W.J.  Boulton." 

Upon  the  trial,  before  Park,  J.,  it  was 
contended    for    the    defendant,   that  the 

{\)7  BiDg.  259  J  8.  c.  9  Uw  J.  Rep,  C.P.  83. 
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notice  could  not  be  distinguished  from  that 
which  was  successfully  objected  to  in 
Hartley  v.  Case  {I),  and  Solartev.  Palmer 
(2),  which,  upon  appeal,  was  affirmed  in 
D.P.(«). 

A  verdict  was  found  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Thesiger  having  obtained  a  rule  accord- 
ingly— 

Talfourd,  Serj.  shewed  cause,  and  con- 
tended, that  the  question  was,  did  the  de- 
fendant receive  from  the  terms  of  the  let- 
ter, knowledge  of  the  dishonour  of  the 
note?  He  clearly  did,  and  the  letter  gave 
him  ample  information  upon  the  subject, 
and  full  and  unequivocal  notice  of  disho- 
nour. Hartley  v.  Case,  and  Solar le  v.  Pa/- 
mer,  were  inapplicable,  as  the  letters  in  those 
cases  were  mere  applications  for  money, 
and  contained  only  statements  that  some- 
thing was  due,  without  importing  that  the 
bills  had  been  presented;  whereas,  the 
letter  here  contained  all  that  was  necessary 
to  make  it  a  good  and  valid  notice  of  dis- 
honour, according  to  the  doctrine  of  Lord 
Tenterden  in  Solarte  v.  Palmer^  the  lan- 
guage being  such  as  conveyed  notice  to 
the  party  what  the  biU  was,  and  that  the 
payment  had  been  refused. 

Bushy,  in  support  of  the  rule,  contended, 
that  the  words,  "became  due  yesterday, 
and  is  returned,*'  were  consistent  with  the 
fact  of  the  note  never  having  been  in  the 
hands  of  the  plaintiff,  and  of  its  having 
been  negotiated  elsewhere;  and  he  re- 
ferred to  the  words  of  Tindal,  C.  J.,  in  de- 
livering judgment  in  Solarte  v.  Palmer :  **  It 
is  perfectly  consistent  with  this  notice, 
that  the  bill  has  never  been  presented  at 
all,  and  that  the  plaintiff  means  to  rely 
upon  some  legal  excuse  for  the  non-pre- 
sentment." A  notice  to  the  indorser  ought 
to  be  precise  and  strict,  as  it  rendered  one 
party  liable  for  the  default  of  another. 

Tindal,  C.J. — It  is  not,  in  my  opinion, 
possible  to  distinguish  this  case  ^om  those 
of  Hartley  v.  Case,  and  Solarte  v.  Palmer; 
at  least,  I,  for  my  part,  cannot  make  any 
distinction    between     them.      The    very 

(1 )  4  B.  &  C.  3S9 ;  a.  c.  3  Law  J.  Rep.  K.B.  «6«. 
(2)7  Bing.  530,  in  error;  s.  c.  9  Law  J.  Rep. 
Exch.  121. 
iji)  1  Bing.  N.C.  194. 


^sence  of  the  proceedings  upon  occasions 
similar  to  that  which  is  now  the  subject  of 
discussion  is  pointed  out  in  the  8  &  9 
Will.  3.  c.  17,  which  first  allowed  inland 
bills  of  exchange  to  be  protested  upon  de- 
fault of  payment,  and  there  the  protest  is 
in  these  words  (4) :  "  Know  all  men,  that 
I,  &c.  have  demanded  payment  of  the  bill 

which  the  said did  not  pay;  therefore, 

I  do  protest  the  said  bill  ;*'  and  the  2nd 
section  directs  that  "  the  protest  shall  be 
sent,  &c.,  or  otherwise  due  notice  shall  be 
given  thereof,  to  the  party  from  whom  the 
bill  was  received,  who  is  to  repay  such 
bill,'*  &c.  Thus,  therefore,  the  two  im- 
portant points  specified  by  the  statute  are, 
presentment,  and  notice  of  dishonour:  the 
latter  is  not  found  here,  as  requhred,  and, 
therefore,  the  rule  for  entering  a  nonsuit 
must  be  made  absolute. 

Park,  J. — I  should  be  strongly  inclined 
to  support  that  which  has  been  done,  but 
for  the  two  decisions  to  which  our  atten- 
tion has  been  called,  and  of  these,  we  can- 
not, I  think,  get  rid.  We  cannot  make 
the  present  a  legal  notice,  after  the  decision 
of  the  House  of  Lords,  confirming  that  of 
the  Exchequer  Chamber. 

BosAMQUBT,  J.  of  the  same  opinion. 

CoLTMAK,  J. — I  regret  that  I  must  come 
to  the  same  conclusion,  although,  upon  the 
whole,  it  may  not  be  detrimental  to  the 
practice  of  merchants,  which,  in  this  re- 
spect, is  much  too  loose,  and  cUflFers  widely 
from  that  established  and  acted  upon  in 
other  countries. 

Rule  absolute,  for  entertfug  a  nonsuit. 


1837.     ■>       r 
April  28.  j      ^nreLBWis. 

Attorney — Articles — Examination. 

The  examiners  appointed  under  the  Gene- 
ral  Rule  of  HiL  Term,  6  WiU.  4, /or  the 

(4)  The  9  &  10  Will.  3.  c.  17.  allowed  an  iolaod 
bill  of  Exchange  for  5/.  or  npwardt,  to  be  proleatad 
upon  non-payment,  after  aeeepUmee,  whieh  acoqit- 
ance  should  be  by  the  underwriting  of  the  same,  oa- 
der  the  party's  hand  so  accepting.  The  3  &  4  Ann. 
c.  9.  8.  4.  allowed  the  bill  to  be  protested,  if  the 
drawee  did  not  accept ;  and  the  6th  section  makes  a 
protest  nnnsoeasary  either  for  aon-acctptanoe  or 
non-payment,  unless  the  value  be  acknowledged  and 
expressed  in  such  bill  to  be  received,  and  onlesi 
such  bill  is  drawn  for  the  payment  oftOL  or  upwards. 
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pmrpose  of  examming  those  who  should  de- 
sire  to  be  adwdtted  aitomies,  having  refused 
to  examsne  a  party,  on  the  grovnd  of  the 
master  to  whom  he  was  articled  having  more 
than  two  clerks  at  the  time,  contrary  to  the 
2  Oeo.  ft.  c.  25,  s,  15,  the  Court,  upon 
motion,  directed  the  examiners  to  proceed 
with  the  examina^on, 

WUde,  Serj.  applied  to  the  Court  on  be- 
half of  Lewis,  an  attorney's  clerk,  who 
had  served  his  articles,  and  had  presented 
himself  for  examination  under  the  regula- 
ticm  of  Hil.  term,  6  Will.  4;  but  the  exa- 
miners, before  whom  he  appeared,  refused 
to  examine  him,  in  consequence  of  his 
master  having,  at  the  time,  more  than  two 
derks,  thereby  violating  the  ft  Geo,  %, 
c.  23.  8.  15.  It  appeared  from  the  affida- 
vits that  the  service  was  bond  fide  on  the 
part  of  the  clerk,  and  it  would  be  hard  to 
visit  upon  him  the  consequence  of  a  breach 
of  the  law  committed  by  his  master,  whom 
he  could  not  controul,  and  for  whose  mis- 
conduct he  should  not  be  responsible. 
The  provision  in  the  statute  was  not  at- 
tended by  any  prohibitory  words,  and  it 
should  not  operate  as  a  penalty  upon  an 
innocent  person. 

The  Court  said,  that  when  they  had 
looked  into  the  affidavits  and  consulted 
the  Judges,  they  would  send  their  certifi- 
cate, which  they  accordingly  did,  desiring 
the  examiners  to  proceed  with  the  exami- 
nation of  the  party. 


} 


EASTUOPE  V,  WESTMACOTT. 


1837. 
May  2. 

Venue,  Changing — Costs, 

In  an  action  for  a  libel  published  in  a 
newspaper,  the  Court  made  the  rule  for  car* 
ryrng  back  the  venue,  absolute,  with  costs, 
wiUSmt  an  undertaking  on  the  part  of  the 
plaint^  to  give  material  evidence  m  the 
county  to  which  the  venue  was  thus  carried 
hack. 

This  was  an  action  for  a  libel  published 
in  the  Age  newspaper,  in  which  the  defen- 
dant had  changed  the  venue  from  London 
to  Middlesex. 


E,  P^f^  moved  to  take  back  the  venue, 
upon  an  affidavit  that  the  libel  was  circu- 
lated as  well  in  London  as  in  Middlesex, 
and  he  submitted,  on  the  authority  ofCle^ 
ments  v.  Newcomb  (1),  that  an  undertaking 
to  give  material  evidence  in  London,  was 
unnecessary. 

Addison,  contrii,  admitted  that  he  could 
not  resist  the  application,  but  trusted  the 
defendant  would  not  be  visited  with  costs. 

Per  Curiam, — ^The  defendant  has  done 
wrong  bv  changing  the  venue,  and  he  must 
pay  for  it. 

Rule  for  carrying  back  the  venue 
absolute,  with  costs. 


1857.      -C       PIERCT,  DEMANOANT. 

May  5.     \     gardmbr,  tenant. 

Writ  of  Intrusion — Equitable  Devisee — 
Statute  of  Limitations, 

Qusere — Can  the  writ  cf  intrusion  be 
makntamedfor  an  alleged  intrusion  upon  the 
death  of  an  equitable  tenant  for  Ufe? 

Semble — The  writ  can  ie  mamtakned  by 
a  demandant  claiming  under  a  devise,  as  well 
as  by  him  who  claims  by  descent. 

The  limitation  as  to  the  time  of  suing  out 
the  writ  is  fifty ^  not  twenty,  years,  as  such 
limitation  is  regulated  by  the  statute  Sft 
Hen,  8.  c.  2,  not  bystatute2\  Jac,  1.  c,  16. 

The  demandant,  in  his  count,  demand- 
ed against  Richard  Gardner,  one-fourth 
part  of  one  messuage,  forty  acres  of 
land,  &c.,  with  the  appurtenances,  in  the 
parish  o£  St.  Giles,  Reading,  in  the  county 
of  Berks,  which  he  claims  to  be  his 
right  and  inheritance,  and  into  which 
the  said  R.  Gardner  hath  not  entry,  but 
by  the  intrusion  which  he  made  into  the 
same,  afler  the  death  of  Anna  Maria 
Curtis,  otherwise  called  Hyde,  who  sur- 
vived Anne  Piercy,  deceased,  and  Mary 
Powney  the  younger,  deceased:  of  the 
entirety  of  which  tenements,  Richard  Cur- 
tis being  seised  in  his  demesne  as  of 
fee,  gave  and  devised  the  same,  amongst 
other  tenements,  to  Jonathan  Gardner  and 
R.  Piercy,  and  their  heirs,  in  trust,  to  re- 

(1)  1  Cr.  M.  &  R.  776. 
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ceive  and  take  the  rents  and  profits  thereof, 
and  thereout  to  pay  unto  the  said  Anne 
Piercy,  a  certain  annuity  or  yearly  pay- 
ment during  her  natural  life,  and  to  the 
said  Mary  Powney,  a  certain  annuity  or 
yearly  payment  during  her  natural  life, 
and  in  trust  to  pay,  as  well  the  overplus 
rents  and  profits  thereof,  as  also  to  pay 
the  whole  of  the  rents  and  profits  of  the 
said  devised  tenements,  when  and  as  the 
same  several  annuities  should  respectively 
end  and  determine,  unto  the  said  Anna 
Maria  Curtis ;  and  the  said  R.  Curtis  did, 
in  and  by  the  said  devise,  direct  that,  from 
and  after  the  decease  of  the  said  A.  M. 
Curtis,  the  said  J.  Gardner  and  R.  Piercy, 
and  their  heirs,  should  stand  seised  of  the 
said  devised  tenements,  subject  to  the  said 
annuities,  to  the  use  of  such  one  child  or 
more  of  the  children  of  the  said  A.  M. 
Curtis,  &c.,  either  as  to  the  whole  or  on 
such  parts,  shares,  or  proportions,  &c., 
either  absolutely  or  conditionally,  and  with 
and  under  such  restrictions,  limitations, 
and  remainders  over,  and  in  such  manner 
and  form  as  the  said  A.  M.  Curtis,  by  any 
deed  or  writing  whatsoever  to  be  by  her, 
whether  she  should  be  covert  or  sole,  from 
time  to  time  sealed  and  delivered  in  the 
presence  of  two  or  more  witnesses,  or  by 
her  last  will  and  testament  in  writing,  to 
be  by  her  from  time  to  time,  whether  she 
should  be  covert  or  sole,  signed,  sealed, 
published,  and  declared  in  the  presence  of 
three  or  more  witnesses,  shoiild  limit,  di- 
rect, appointyOr  give ;  and  for  want  of  such 
limitation,  direction,  appointment,  or  gift, 
&c.,  then  that  the  said  Jonathan  Gardner 
and  R.  Piercy,  and  their  heirs,  should 
stand  seised  of  the  said  devised  tenements, 
subject  as  aforesaid  to  the  use  of  all  and 
every  the  children  of  the  body  of  the  said 
A.  M.  Curtis  to  be  begotten,  which  should 
survive  her,  whether  sons  or  daughters, 
&c.,  and  for  want  of  such  issue,  that  the 
said  Jonathan  Gardner  and  R.  Piercy,  and 
their  heirs,  should  stand  seised  of  the  said 
devised  tenements,  subject  as  aforesud, 
for  the  use  of  such  one,  or  so  many  of  the 
said  R.  Curtis's  own  nephews  and  nieces, 
(the  children  of  his  sisters,)  and  his,  her, 
or  their  heirs,  either  as  to  the  whole  or  in 
such  parts,  &c.,  and  for  such  estate,  either 
absolutely  or  conditionally,  &c.  as  the  said 
A.  M.  Curtis,  by  any  deed  or  writing,  or 


last  will,  &c.  should  direct,  limit,  and  ap- 
point ;  and  for  want  of  such  limitations, 
directions,   &c.,  that   the   said  Jonathan 
Gardner  and  R.  Piercy,  and  their  heirs, 
should,  subject  as  aforesaid,  stand  seised  of 
the  said  devised  teiKments,  to  the  use,  as 
to  one  of  the  undivided  fourth  parts  Uiere- 
of,  of  one  William  Piercy,  since  deceased, 
and  his  heirs,  and  which  said  above  one- 
foUrth  part  above  demanded,  and  so  de- 
vised as  aforesaid,  after  the  death  of  the 
said  A.  M.  Curtis,  who  survived  the  said 
A.  Piercy  and  Mary  Powney,  the  said  A. 
M.  Curtis  never  having  had  issue,  and 
never  having  made  any  limitations,  ap« 
pointmentyor  gift,  of  the  said  tenements  so 
devised,  or  any  part  thereof,  according  to 
the  form  and  effect  of  the  said  devise,  ought 
by  force  of  the  said  devise,  and  of  die  sta- 
tute for  transferring  uses  into  possession^ 
to  come  and  remain  to  the  said  G.  E. 
Piercy,  the  now  demandant,  as  son  and 
heir  of  one  W.  Piercy,  the  younger,  who 
was  son  and  heir  of  the  said  first-named 
W.  Piercy ;  and  whereupon  the  said  G.  E. 
Piercy  says,  that  the  said  R.  Curtis  was  in 
his  lifetime,  and  at  the  time  of  the  making 
of  his  last  will  and  testament,  and  of  his 
decease  as  hereinafter  mentioned*  seised 
of  the  entirety  of  the  said  tenements,  with 
the  appurtenances,  whereof  one-foarth  part 
is  above  demanded  in  his  demesne  as  of 
fee  and  right,  in  the  time  of  peace,  in  the 
time  of  the  Lord  George  3,  late  king,  &c.« 
within  fifty  years,  now  last  past,  by  taking 
the  esplees  thereof  to  the  value,  &c.,  and 
being  so  seised  thereof,  the  said  R.  Curtis 
heretofore,  &c.,  diily  made  and  published 
his  last  will  and  testament. — The  count 
then  repeated  the  will  of  the  testator,  as 
already  set  forth ;  and  concluded  by  stat- 
ing, that  the  first-named  W.  Piercy  sur- 
vived R.  Curtis,  and  A.  M.  Curtis  survived 
A.  Piercy  and  Mary  Powney,  and  the  first- 
named  W.  Piercy  died  on  the  1st  of  Jan* 
uary  1806,  and  the  said  A.  M.  Curtis 
never  having  had  issue,  and  never  having 
made  any  limitation*  direction,    or   ap- 
pointment of  the  tenements  so  devised, 
or  any  part    thereof,   according   to   the 
form  and  effect  of  the  said  devise;   and 
thereupon  by  virtue  of  the  said  devise,  the 
right  to  the  said  one  and  undivided  fourth 
part  above  demanded,  of  and  in  the  said 
devised  premises,  with  the  appurtenances. 


Digitized  by 


Google 


EASTER  TERM,  1837. 


247 


came  and  remained  to  W.  Piercy  the 
younger  who  was  son  and  heir  of  the  said 
first-named  W.  Piercy ;  and  the  said  G.  E. 
Piercy  further  says,  that  afterwards,  to  wit, 
on  &c.,  the  said  W,  Piercy  the  younger 
died,  upon  whose  death  the  right  to  the 
said  one  undivided  fourth  part  above  de- 
manded of  and  in  the  said  devised  tene- 
ments, &c.,  descended  and  came  to  the 
said  G.  E.  Piercy,  the  now  demandant,  as 
son  and  heir  of  the  said  W.  Piercy  the 
younger,  and  to  which  the  said  R.  Gard- 
ner hath  not  entry  but  by  the  intrusion 
which  he  made  into  the  same,  after  the 
death  of  the  said  A.  M.  Curtis,  otherwise 
A.  M.  Hyde;  and,  therefore,  the  said  G. 
£•  Piercy,  brings,  &c. 

The  demandant  demurred  to  the  tenant's 
fourth  plea,  and  upon  the  demurrer  coming 
on  for  argument — 

R.  V>  Richards^  for  the  tenant,  admitted 
that  the  plea  could  not  be  supported,  inas- 
much as  it  traversed  a  fact  not  averred  in 
the  count ;  but  he  made  the  following  ob- 
jections to  the  count :  first,  the  demandant 
WM  not  entitled  to  this  remedy,  inasmuch 
as  A.  M.  Curtis,  upon  whose  death  the 
intrusion  was  said  to  take  place,  had  merely 
an  equitable  estate,  and  was  not  seised,  as 
she  should  have  been  to  justify  this  form  of 
action,  of  the  legal  estate.  Upon  this  point, 
he  referred  to  Co.  LUt,  277,  A,  where  it 
is  said,  *'  Intrusion  first  properly  is,  when 
the  ancestor  died  seised  of  any  estate  of 
inheritance,  expectant  upon  an  estate  for 
life,  and  then  tenant  for  life  dieth,  and  be- 
tween the  deiith  and  the  entry  of  the  heir, 
an  estranger  doth  interpose  himself  and 
intrude  ;"  and  to  Fttz.  NaU  Brev.  fol.  468, 
where  a  similar  definition  is  given,  which 
is  also  adopted  in  Booth  on  Real  Actions, 
fol.  181.  All  these  writers  consider  it  an 
indispensable  condition,  for  the  supporting 
of  this  action,  that  the  party  upon  whose 
death  the  intrusion  is  committed,  should 
die  seised ;  and  such  was  obviously  not  the 
case  here,  as,  according  to  the  authorities 
collected  in  Powell  on  Devises,  (edited  by 
Jarman,)  222,  225,  225,  the  legal  estate 
was,  from  the  nature  of  the  trusts,  vested 
in  the  trustees  appointed  by  the  testator. 
Secondly,  the  writ  of  intrusion  did  not  lie 
for  a  devisee.     In  Romilly  v.  James {\\ 

(1)  6  Taunt.  263. 


the  point  arose,  but  it  was  not  decided, 
and  there  it  is  made  a  qvusere  by  the  re- 
porter, whether  a  devisee  in  remainder 
can  maintain  a  writ  of  intrusion,  or  a  writ 
to  be  framed  on  the  Statute  of  Westminster 
2nd,  in  the  nature  of  a  writ  of  intrusion. 
Eastman  v.  Baker  {ft)  was  admitted,  but 
there  the  objection  was  not  taken.  Third, 
the  demandant  was,  at  all  events,  barred 
by  the  Statute  of  Limitations.  The  actual 
seisin  of  the  testator  is  said  to  be  within 
fifty  years,  whereas  it  should  be  within 
twenty  years.  The  time  is  not  to  be  com- 
puted by  the  82  Hen.  8;  but  the  21  Jac.  1, 
by  which  the  former  statute  is  limited  and 
restricted.  The  question  arose  in  Wtddow' 
son  V.  the  Earl  of  Harrington  (8) ;  but  it 
cannot  be  said  to  have  been  decided  there, 
as  it  was  not  the  main  question,  nor  was  it 
that  to  which  the  attention  of  the  Court 
was  principally  called. 

Stephen,  Serj,,  contrd. — The  first  objec- 
tion, that  the  estate  is  not  of  such  a  nature 
as  will  entitle  the  demandant  to  his  remedy, 
is  untenable,  upon  the  authority  of  King, 
Chancellor,  in  Jones  v.  Lord  Say  and  Sele, 
best  reported  in  8  Vim,  Ahr.  262.  The 
passages  cited  from  Co.  Litt»,  Fttzherhert^ 
and  Booth,  are  anything  but  conclusive,  as, 
though  the  injury  complained  6f  may  not 
constitute  the  particular  deforcement  re- 
ferred to,  there  is  nothing  to  prevent  the 
framing  of  a  writ  tn  consimili  casu,  under 
the  Statute  of  Westminster  2nd  ;  and  the 
party  aggrieved  would  be  provided  with  a 
remedy  required  by  and  commensurate 
with  the  wrong — Reeves*  Hist,  of  Com.  Law^ 
vol.  2,  p.  202,  vol.  8,  p.  89.  Eastman  v. 
Baker  is  an  authority  in  favour  of  the  de- 
mandant, as  the  action  there  was  brought 
under  nearly  similar  circumstances,  and 
the  right  of  the  devisee  to  sue  out  the  writ 
of  intrusion  was  not  questioned.  The 
reason  evidently  was,  that  it  could  not. 
Why  should  not  this  action  be  brought 
under  the  present  circumstances  ?  Why 
should  not  the  right  to  sue  as  he  has,  be- 
long to  the  demandant,  as  well  as  the  right 
to  bring  a  real  action — ex,  gr,  a  writ  of 
entry  sur  abatement,  belongs  to  the  assig- 
nees of  a  bankrupt,  by  the  usual  words  of 
the  deed  of  assignment? — Smith  v.  Coffin  (4). 

(«)  1  Taunt,  174. 

(S)  1  Jac.&  Walk.  53t. 

(4)  9  H.  Black.  444. 
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Is  anything  said  in  the  old  books  respect* 
ing  the  assignees  of  a  bankrupt  ?  There  cer- 
tainly is  not,  and  yet  the  remedy  is  given, 
in  order  that  there  should  be  no  wrong 
without  a  mode  of  redress,  and  it  was  with 
a  similar  view  that  writs  in  consimiU  casu 
are  allowed  to  be  framed.  The  objection 
founded  upon  the  Statute  of  Limitations, 
is  equally  unavailing,  as  the  writ  of  intru- 
sion falls  within  32  Hen.  8.  c.  2,  and  not 
within  21  Jac.  1.  c.  16;  the  former  statute, 
in  section  2,  referring  to  those  actions 
amongst  which  the  writ  of  intrusion  is  to 
be  classed,  the  latter  referring  to  those 
where  the  party  has  a  right  to  make  an 
actual  entry  without  action  brought,  and 
requiring  that  the  entry  should  be  made 
within  twenty  years  next  after  the  right 
accrued. 

Richards,  in  reply,  denied  the  applic- 
ability of  the  cases  of  Janet  v.  Lord  Say 
and  Seie  and  of  Smith  v.  Coffin;  in  the 
former,  the  Lord  Chancellor  was  of  opinion 
that  the  use  was  executed  in  the  persons 
entitled  to  take,  by  virtue  thereof,  which 
was  not  the  case  here,  as  the  legal  estate 
was  outstanding  in  the  trustees,  and  the 
latter  turned  upon  the  express  words  of 
the  Bankrupt  Act,  by  which  idl  the  rights 
of  the  bankrupt  were  conveyed  to  the  as- 
signees. 

Cur.  adv.  vuU. 

TiNDAL,  C.J.-r-The  plea,  which  was 
lastly  pleaded,  having  been  held  bad  in  the 
course  of  the  argument,  on  the  ground  of 
its  traversing  a  fact  which  is  not  alleged 
in  the  count,  the  tenant  then  proceeded  to 
take  objections  against  the  sufficiency  of 
the  count  itself,  and  the  objections  taken 
have  been  three  in  number :  first,  that 
Anna  Maria  Curtis,  upon  whose  death  the 
intrusion  of  the  tenant  is  alleged  to  have 
taken  place,  appears  on  the  face  of  the 
count  to  be  only  an  equitable  tenant  for 
life ;  secondly,  that  the  demandant  makes 
title  by  devise,  and  not  by  descent ;  and, 
lastly,  that  he  has  counted  on  a  seisin  of  hit 
ancestor  within  fifty  years,  whereas,  as  it 
is  contended,  a  writ  of  intrusion  is  not 
maintainable,  unless  where  the  demandant 
can  shew  a  seisin  within  twenty  years  next 
before  the  writ  sued  out.  As  to  the  first 
objection,  it  is  to  be  observed,  that,  as  it 
is  not  raised  upon  a  special  demurrer  to 


the  count,  pointii^  out  any  want  of  form 
in  the  statement  of  the  demandant's  title, 
it  must  be  considered  as  if  it  were  taken 
upon  a  general  demurrer,  in  which  case,  by 
the  statute  27  Elis.  c*  5,  the  Judges  are 
directed  "  to  give  judgment,  according  as 
the  very  right  of  the  cause  and  matter  in 
law  shall  appear  unto  them,  without  re- 
garding any  imperfection,  defect,  or  want 
of  form  in  any  writ,  deekration,  or  other 
pleading,  except  those  only  which  the 
party  demurring  shall  specially  and  parti- 
cularly set  down  and  express,  together 
with  his  demurrer."  The  question,  there- 
fore, becomes  this,  whether  the  count 
shews,  upon  the  face  of  it,  a  defective  and 
insufficient  title  in  the  demandant  to  main- 
tain the  writ,  or  whether  it  shews  a  title 
which  is  good  in  substanee,  though  set  out 
informally,  and  without  sufficient  certainty; 
for,  whilst  in  the  former  view  of  the  ques- 
tion the  count  must  be  held  to  be  bad,  in 
the  laUer  the  objection  is  not  maintainable, 
not  having  been  pointed  out  as  a  cause  of 
special  demurrer.  The  objection  relied 
on  is,  that  A.  M.  Curtis,  upon  whose 
death  the  intrusion  of  the  tenant  i«  alleged 
to  have  taken  place,  appears  to  have  no 
more  than  an  equitable  estate  for  life — 
that  is,  in  the  eye  of  a  court  of  law,  no 
estate  at  all ;  imd,  consequently,  that  no 
intrusion,  in  the  legal  sense  of  thai  word, 
can  have  taken  place :  intrusion  being  the 
wrongful  act  of  a  stranger,  in  takii^  the 
possession  after  the  dkath  of  the  tenant  for 
life,  to  the  prejudice  of  the  reversioner  or 
remainder-man.  But,  looking  at  the  state* 
ment  of  the  title  in  the  count,  we  find  no 
allegation,  that  Mrs.  Curtis  waa  the  tenant 
for  life,  upon  whose  death  the  intrnsaon 
took  place ;  and,  looking  at  the  l^al  een- 
struction  of  the  devise,  and  the  circum- 
stances which  are  stated  in  the  oonnt  to 
have  taken  place,  we  think  the  neeeeaaiy 
inference  is,  that  Gardner  and  Pierey  were 
seised  of  the  legal  estate  in  the  premises 
during  the  life  of  the  said  A«  M.  Cuf^ 
that  is,  they  were  tenanta  for  her  life ;  for, 
as  to  the  nature  of  their  estate,  we  cannot 
entertain  a  doubt  that  they  may  be  eonai- 
dered  as  tenanta  pur  auire  vie,  notwith- 
standing they  are  directed  by  the  will  te 
pay  the  profita  over  to  the  ceUui  que  tne 
precisely  in  the  same  manner  as  if  they 
had  been  allowed  to  take  such  profita  to 
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ihtir  o«n  ate*    Tbe  «ottttt,  Ah«refin»,  fip* 
pears  to  m  to.be  good  in  substance,  pro* 
vided  tbe  writ  of  intrusion  be  maintainsble 
by  bim  in  tbe  remainder  for  an  intnuion 
nsde  after  tbe  deurmination  of  an  estate 
pw  autre  vie:  and,  as  to  that  question,  it 
muat  be  admitted,  tbat  no  precedent  can 
be   found  in  tbe  entry  books  of  sucb  a 
count.     But,  on  tbe  other  hand,  there  is 
svery  reason,  by  anidogy  and  strong  sutho* 
ri^,  to  shew  that  it  may  be  maintained* 
Tbe  estate  of  tenant  for  term  of  life  is  de- 
fined by  LUiieton,  s.  56,  to  be  "for  term  of 
tbe  hie  of  the  lessee,  or  of  another  man." 
And,  it  w  obvious,  that  tbe  remedy  by  the 
writ  of  intrusion  would  be  very  incomplete 
if  it  would  not  apply  to  an  intrusion  after 
the  determination  of  each  instance  of  an 
estate  for  U& ;  for,  if  tensnt  for  bis  own 
lile  assigns  over  to  another,  that  other  be<* 
comes  directly  tenant  pur  autre  ore,  and  tbe 
BSBMdy  would  fail ;  and  the  definition  given 
of  a  writ  of  intrusion  in  Finches  Zaiv,  p.  195, 
a  book  of  high  authority,  expressly  coai<« 
prebends  tbe  case  in  question.     **  Intru- 
sion," says  FuAcb,  **is  afW  the  death  of 
tenant  fiur  life,  be  it  a  man's  own  life,  or 
another  man's  in  dower  or  by  conr tesy ,"  &c. 
with  which  agrees  m  effect  the  book  called 
Tenmes  de  la  Ley.  Intntsion  is  a  writ  which 
lies  against  him  who  enters  after  Uie  death 
of  tenant  in  dower^  or  any  other  tenant  .£» 
life,  and  holda  otn  him  in  reversion  or  re* 
■Mnsder.  Tbe  objection,  therefore,  appears 
to  ua,  to  amount  to  no  more  than  that  the 
all^ation  of  the  determination  of  the  legal 
estate  for  lifis  in  the  trustees,  upon  tbe  de- 
termination  of  which   the  intrusion  took 
plaee»  is  not  alleged  with  snflBcient  form 
and     preeiseness,    and,    consequently,  to 
anaount  to   ground  of   special  demurrer 
ooly»  so  tbat  it  cannot  be  insisted  upon  in 
tiw  present  state  of  pleadings.  The  second 
obfeetion  is  one  whidi,  it  it  is  good  in 
point  of  law»  may  undoubtedly  be   taken 
advaiUage  of  on  genend  idemurrer— rvia. 
that  &  demandant  wbo  claijas  title  under  a 
devise*  cannot  maintain  a  writ  of  intrusion. 
Va  eauyresM  authority  has  been  cited  for 
this    proposition,  though  undoubtedly  on 
the  other  hand  no  precedent  can  be  found 
in  the  older  books  of  entries  of  a  count  so 
framed;  one  reason. for  which msy  be,  that, 
until  the  statutes  of  Devises,  5ft  asid.d^  Hen. 
S^a  remainder  created  by  devise  cooldnaver 
^ximt^  except  in  dtins  aiid  bosonghs  where  a 
Kaw  Sr.iiBt,  VI.— C.P. 


costom  todevise  pt  e^ailediand  to  those  cases 
the  customary  writ  o( et^grawiquereld  would 
have  been  the  proper  remedy  for  an  injury 
of  the  nature  now  complained  of — nee  FUz* 
N,  B.  459.  It  is  clear,  however,  tbat  the 
writ  of  intrusipn  will  lie  where  the  deman* 
dant  claims  as  a  remainder-man  for  the 
authority  of  FUm.  N,  B*  470,  is  express, 
that  not  only  be  in  remainder  shall  have 
it,  but  the  assignee  of  the  remainder  also. 
Now,  this  remainder  must  have  been  cre- 
ated either  by  a  deed  of  gift,  or  by  devise, 
and  an  intrusion  after  the  death  of  tenant 
for  life  is  equally  mischievous  to  him  enti- 
tled to  the  remainder,  whether  it  is  created 
by  the  one  mode  or  the  other.  Even  admit- 
ting, therefore,  that  the  writ  in  the  register 
does  not  apply  to  the  case,  we  cannot  see 
any  impropriety  in  holding  tbe  case  to  foil 
within  the  provision  made  by  the  Statute  of 
West.  2.  c.  24,  that  where  a  writ  is  granted 
in  one  case,  and  a  thing  happens  m  eo^io* 
mili  cant,  and  needing  a  similar  remedy,  s 
writ  should  be  made  accordtagly ;  and  the 
case  Af  Eastmam  v.  Baker  must  be  consi'» 
dered  as  a  precedent,  tbe  writ  being  drawn 
precisely  in  the  same  form  with  the  present; 
for,  although  the  objection  waft  never  taken, 
yet  it  was  apparent,  on  the  face  of  the 
eoimt,  and  no  one  on  the  part  of  tbe  tenant 
thought  proper  to  take  it.  As  to  the  ob** 
jection  on  the  Statute  of  .Limitations^  we 
are  of  opinion,  that  the  writ  of  intrusion 
foils  within  the  statute  of  52  Hen.  8,  e.  2, 
and  not  within  tbe  statute  21  Jao.  1.  e.  Id. 
The  second  section  of  the  former  statute 
enumerates  writs  of  entry  upon  disseisins 
done  to  any  of  his  ancestors  or  predeces- 
^  sors,  or  any  other  action  possessory  upon  the 
possession  of  any  of  his  ancestors  or  prede- 
cessors, under  which  latter  class  of  actions 
the  writ  of  intrusion  clearly  falls.  The  statute 
of  Jac.  1,  on  the  other  hand,  does  not  apply 
to  cases  where  the  party  is  reduced  to  the 
necessity  of  bringing  his  real  possessory 
action,  but  to  cases  where  he  has  the  rigbi 
to  make  an  actual  entry  without  action 
brought,  directing  all  such  entries .  to  be 
made  within  twenty  years  next  after  the 
right  to  enter  has  first  accrned ;  snd  it  is 
observable  that,  as  to  writs  of  formedon*  tho 
limitation  of  fifty  yeara,  which  had  been 
fixed  by  the  same  statute  of  Hen.  8,  is  re- 
duced to  twenty  years  by  sn  express 
^naetznent  to  that  e&ct  in  the  statute  of 
21  Jac«  1,  the  statnte  being  altogstber  silenl 
SK 
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as  to  writs  of  intrusion  or  any  other  pos- 
sessory actions.  Notwithstanding,  there- 
fore, the  objections  above  taken  against  the 
count  of  the  demandant,  we  think  it  good 
in  law,  and  that  judgment  must  be  given 
in  his  favour  upon  the  demurrer  to  the 
last  plea. 

Judgment  for  the  demandant 
on  the  last  plea. 


M*DONNBL  V,  HOFFMAN. 


1837. 
May  6. 

Pauper — Action, 

At  a  pauper  cannot  be  made  liable  for 
costs  incurred  before  he  is  dispaupered,  the 
t^ourt  will  not  grant  an  application  to  dis- 
pauper  him  when  the  litigation  is  at  an  end. 

In  this  case,  the  plaintiff  sued  informA 
pauperis,  and  at  the  trial  a  verdict  was 
found  for  the  defendant. 

Theobald  applied  to  the  Court  to  dis- 
pauper the  plaintiff,  upon  the  ground  of 
his  proceedings  having  been  vexatious,  and 
utterly  without  foundation. 

Per  Curiam. — The  law  upon  the  subject 
is,  that  a  party  cannot  be  made  liable  for 
costs  incurred  before  he  has  been  dispau- 
pered. Where,  therefore,  would  be  the 
use  of  granting  the  application,  when  the 
litigation  is  at  an  end,  and  when  nothing 
remains  to  be  done  by  which  the  defendant 
can  be  affected?  The  rule  should  be 
refused. 

Rule  refused. 


} 


OREEN  V.  COBDEN. 


1837. 

May  6. 

Judgment — Laches. 

The  Court  will  not  prevent  the  taxation  of 
costs  and  the  signing  of  final  judgment, 
though  more  than  two  terms  have  elapsed 
since  the  judgment  was  pronounced,  when 
there  is  no  laches  on  the  part  of  the  plaintiff, 
who  is  entitled  to  such  judgment,  and  the 
delay  is  occasioned  by  the  difficulty  of  the 
cause,  and  the  course  and  press  of  business 
in  the  court. 

Therefore,  where  a  verdict  was  found  for 
the  (wowant  at  the  Summer  Assizes  in  1884, 
subject  to  a  case  which  was  not  set  down  for 


argument  until  Hilary  term  1886,  and  upon 
argument  in  Easter  term,  it  was  ordered 
that  judgment  should  be  entered  for  the 
plaintiff;  and  a  rule  was  obtained  in  tie 
same  term,  to  shew  cause  why  judgment  should 
not  be  entered  for  the  avowant^  which,  upon 
argument  in  Trinity  termt  was  ^charged, 
and  an  application  was  immediately  made  to 
enter  up  judgment  nunc  pro  tunc,  fdefen* 
dant  having  died  after  verdict  and  before 
argument  of  the  case,)  and  a  copy  of  a  bill 
made  out  for  taxation,  was  delweral  to  the 
defendant's  agent  on  the  Mth  of  the  suc^ 
ceeding  March,  with  notice  to  attend  the 
officer  on  the  i6th,—the  Court  made  the 
rule  for  such  taxation,  and  for  sigmng  final 
judgment,  absolute. 

W.  H.  Watson  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  the  Pro- 
thonotary  should  not  be  at  liberty  to  tax 
the  plaintiff  his  costs  in  this  cause,  and 
why  the  plaintiff  should  not  sign  final 
judgment. 

The  appli(;ation  was  made  under  the 
following  circumstances : — The  cause  was 
carried  down  for  trial,  at  the  Summer  As- 
sizes for  the  county  of  Sussex,  in  1884, 
when  a  verdict  was  found  for  the  avowant, 
subject  to  a  special  case,  which  was  ac- 
cordingly prepared,  but  it  was  not  set 
down  for  argunient  until  Hilary  term, 
1886.  It  came  on  for  argument  on  the 
JS2nd  of  April  (last  Easter  termX  and  it 
was  ordered  that  judgment  should  be  en- 
tered for  the  plaintiff,  with  damages,  4/.  4#. 
A  rule  was  afterwards  obtained  in  the 
same  term,  on  the  part  of  die  avowant, 
calling  on  the  plaintiff  to  shew  cause  why 
the  said  judgment  should  not  be  entered 
up  for  the  avowant,  notwithstanding  such 
verdict,  which  rule  was  argued  on  the  S4th 
of  May  (Trinity  term),  when  it  was  ordered 
tliat  the  said  rule  should  be  dischai^ed, 
and  application  was  immediately  made  to 
enter  up  judgment  mme  pro  tune,  (the 
defendant  having  died  after  the  verdict 
found  at  the  assises,  and  before  the 
argument  of  the  special  case),  fiat  the 
application  was  deemed  unnecessary,  the 
plaintiff  being,  in  the  opinion  of  the  Court, 
entitled  to  enter  up  such  judgment.  A 
copy  of  the  bill  of  costs,  as  made  out  for 
taxation,  was  d^ivered  to  the  defendant's 
agents,  on  the  11th  of  March  last,  with 
notice  of  taxing  the  said  costs,  and  the 
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parties  attended  before  the  Prothonbtary 
for  such  purpose,  on  the  lOth  of  March, 
when  the  taxation  was  objected  to  on  the 
part  of  the  defendant,  on  the  ground  that 
it  ought  to  have  taken  place,  and  final 
judgment  ought  to  have  been  entered  up 
within  two  terms  inclusive  from  the  time 
of  the  judgment  having  been  given  by  the 
Court.  In  consequence  of  this  objection, 
the  officer  refused  to  proceed  with  the 
taxation,  until  directed  by  the  Court. 
There  was  also  an  affidavit  from  the  plain- 
tiff*s  attorney,  that  he  could  not  make  up 
the  bills  of  costs  i^ooner. 

Talbot  shewed  cause,  and  contended 
that  the  case  was  within  the  principle  of 
Lawrence  v.  Hodgson  {!),  where  it  was 
held,  that  if  the  plaintiff  die  after  verdict 
for  him,  and  no  judgment  is  entered  up 
within  two  terms  after  verdict,  the  Court 
wiH  not  interfere  and  permit  it  to  be  en- 
tered nunc  pro  tunc,  if  laches  is  imputable 
to  the  party  interested  in  the  judgment. 

IFatson,  contrd,  was  stopped  by  the 
Court. 

Tin  DAL,  C.J. — This  case  comes,  I  think, 
within  the  general  principle  often  acted 
upon  and  recognized.     There  was  a  ver- 
dict in  the  original  cause  at  the  assizes. 
This,  from  the  difficulty  of  the  case,  was 
set  down  for  argument,   and  then  stood 
over,  in  consequence  of  the  press  of  busi- 
ness.    In  the  interval  between  the  verdict 
and  the  argument  of  the  case,  the  defendant 
died  ;  and  in  this  state  of  facts,  that  which 
was  once  the  right  of  the  plaintiff,  cannot 
be  taken  from  him ;  more  especially,  as  it 
has  not  appeared  from  the  affidavits,  that  any 
injury  has  been  done  to  the  defendant  by  the 
delay.    The  rule  should  be  made  absolute. 
The  other  Judges  concurring — 

Rule  absolute. 


] 


TOLSOM  V,  WATSON. 


1857. 
May  6. 

Formedon — Imparlance — DemandofFiew, 

Quaere — In  a  real  action^  can  the  tenant 
demixnd  a  view  njier  a  general  imparlance  ? 
Where  the  view  is  demanded  after  a  ge^ 
neral  imparlance,  the  demandant  cannot 
treat  it  us  a  nullity^  and  sue  out  the  writ  of 
petit  cape.  He  must  either  counterplead  or 
demur  to  the  demand  of  view, 
(I)  1  You.  &  Jer.  368. 


Stephen^  Serj,  obtained  a  rule,  calling 
upon  the  demandant  to  shew  cause  why 
the  writ  of  petit  cape  should  not  be  set 
aside  for  irregularity,  and  why  the  tenant 
should  not  have  a  view.  The  application 
was  made  under  the  following  circum- 
stances : — The  count  was  delivered  on  the 
28th  of  April  1836;  on  the  4th  of  May, 
the  tenant  demanded  an  imparlance  to  the 
first  four  days  of  Trinity  term,  which  com- 
menced on  the  21Snd  of  May.  A  summons 
for  time  was  taken  out  by  the  tenant  on 
the  25th  of  May  1836.  An  order  waa 
made  on  the  26th  for  a  fortnight's  time, 
which  the  tenant  declined,  and  demanded 
a  view.  On  the  7th  of  June  the  deman- 
dant issued  a  writ  of  petit  cape,  returnable 
on  the  SOih  of  October,  treating  the  de- 
mand of  view  as  a  nullity.  The  tenant 
was  summoned  in  August,  and  in  Michael- 
mas term  the  rule  was  obtained,  against 
which  cause  was  shewn  by — 

fVilde,  Serj.  and  Mannings  who  contend- 
ed, that  a  view  could  not  be  demanded 
after  a  general  imparlance;  and  for  the 
purpose  of  establishing  this  proposition, 
they  referred  to  RastaVs  Entries,  fol.  376 ; 
Bro.  Abr,  tit.  •  Assise,*  pi.  93 ;  Bra.  Abr* 
tit.  *  View  et  Contreple  de  View,'  pi.  1 ; 
Ibid,  til.  'Continuance,'  pi.  24;  Ibid,  'Es- 
toppel,' pi.  24,  82,  35, 54 ;  2  Saund.  fol.  45, 
n. ;  Fitzh.  Abr,  tit.  *  View,'  pi.  1 ;  Jenk,  Cent. 
130;  46  Edw.  3,  pi.  4;  Brook  v.  Groves 
(1);  Moor,  fol.  32,  33;  Booth  on  Real  Ac- 
tions, fol.  39.  They  also  contended,  that 
the  present  was  a  case  in  which,  according 
to  the  Stat.  West.  2nd,  c.  48,  a  view  should 
not  be  granted  (2).  The  object  of  the 
tenant  was  merely  to  delay  the  demandant. 
He  could  not  have  wanted  the  view  for 
any  purpose  consistent  with  the  justice  of 
the  cause,  as  he  knew  the  lands  well,  being 
in  the  possession,  and  the  claim  and  title 
of  the  demandant  arising  under  circum- 
stances and  settlements  identical  with  those 
in  Tolson  v.  Kaye{Z).  They  also  sub- 
mitted, that  the  proceeding  of  the  deman- 
dant was  justified,  as  the  tenant  was  irre- 
gular in  demanding  a  view  before  he  was 
in  court,  that  is,  before  the  time  for  the  im- 
parlance had  expired. 

Stephen,' Serj.  and  Peacock,  contra,  de- 
nied that  the  tenant  had  made  any  default 

(1)  Hutt  fd.  «8. 

(2)  Upon  this  point  ibe  Court  gave  no  opinion. 

(3)  3  Brod.  6l  Bing.  217. 
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after  appearance  to  authorke  the  iasa- 
iug  of  the  petit  cape.  He  was  regularly 
ID  court  on  the  26th  of  May,  when  the 
view  was  demanded,  that  heing  the  quarto 
die  po$tf  the  iitst  day  of  the  term,  which 
was  the  22nd,  having  fallen  on  a  Sunday. 
It  may  be  admitted,  that  it  was  considered 
doubtful  whether  a  view  could  be  de- 
manded after  a  general  imparlance ;  the 
authorities,  however,  appear  to  support 
the  affirmative  of  the  proposition  ;  and 
Booth,  in  fol.  39,  says,  "View  may  be 
granted  as  well  after  general  imparlance 
as  before,  by  the  general  practice ;"  though 
he  admits  many  books  are  against  it.  At  all 
events,  the  demandant  should  not  have 
treated  the  tenant's  demand  as  a  nullity ; 
he  was  bound  either  to  counterplead  or 
demur;  upon  this  point  they  referred  to 
the  Year  Book,  46  Edw.  3.  pi.  4 ;  39  Edw.  3. 
pi.  38 ;  Jenk.  Cent.  7,  case  82 ;  Bro^  Ahr. 
*  Peremtorie,'  pi.  76.  And  in  further  illus- 
tration of  the  doctrine  they  cited  Dams  v. 
Lees  (4)  and  Onslow  v.  Smith  {5);  they  ako 
referred  to  Bro.  Ahr.  'Aide,'  pi.  118. 

Cur.  adv.  vuU. 

TiNDAL,  C.J.^— The  question  which  has 
been  argued  before  us,  arises  upon  a  rule 
obtained  by  the  tenant,  caUing  upon  the 
demandant  to  shew  cause  why  a  writ  of 
petit  capet  issued  by  him,  should  not  be  set 
aside  for  irregularity,  and  why  the  defen- 
dant should  not  have  the  view ;  and  the 
irregularity  complained  of  is,  that  the  writ 
was  issued  at  a  time  when  the  tenant  was 
in  court,  and  had  demanded  a  view.  The 
demandant,  on  the  other  hand,  contends, 
that  the  tenant  was  in  no  condition  to  de- 
mand a  view  : — first,  because  the  view  m 
not  demandable  afler  a  general  imparlance ; 
— secondly,  because  the  view  was  demand- 
ed before  the  day  of  appearance  given  by 
the  imparlance,  and,  consequently,  at  a  time 
when  the  tenant  was  not  in  court.  As  to 
the  second  ground  of  objection,  upon  re- 
ference to  the  dates  of  the  proceedings,  it 
appears  to  be  unfoimded,  for  the  impar- 
lance was  granted  on  the  4th  of  May  to 
Trinity  term,  which  began  on  the  22nd 
of  May,  so  that  the  quarto  die  post  would 

(4)  WUks.  344. 

(5)  «  Bo3.  &  Pul.  384. 


be  the  t$ih ;  or,  as  the  first  day  of  the 
term  fell  on  a  Sunday,  supposing  that  day   * 
to  be  left  out,  the  quarto  die  post  must  at 
latest  have  been  the  26th,  on  which  day  the 
view  was  demanded.    The  only  objection, 
therefore,  which  remains  to  the  regularity 
of  the  view  is,  that  it  was  demanded  after 
a  general  imparlance ;  and  we  must  con- 
fess, that  we  should  have  felt  ourselves 
involved  in  considerable  difficulty,  if  we 
were  called  upon,  in  the  instance  of  pro- 
bably the  last  writ  of  formedon  which  will 
be  brought  before  us,  to  decide  a  point  of 
practice,  which  seems  to  have  been  vexatm 
qudBstio  for  nearly  300  years,  as  it  appears 
by  Dyer,  fol.  210,  6,  that  when  this  Tety 
point  was  moved,  the  Court  thought  one 
way,  and  the  Prothonotaries  Uie  other; 
and,  certainly,  the  subsequent  authorities 
are  rather  in  favour  of  the  latter.  We  feel 
ourselves,  however,    relieved  firom  this 
difficulty,  by  the  objection  taken  by  the 
tenant,  namely,  that  admitting  the  demand 
of  view  cannot  be  supported,  yet  the  de- 
mandant is  irregular  in  suing  out  the  pe^ 
cape,  a  writ  which  can  only  be  awarded 
where  a  default  has  been  committed  by  the 
tenant,  as  is  manifest  from  the  authorities 
in  Booth,  tit.  'Default  after  appearance}* 
whereas,  here,  there  has  been  no  default ; 
and  upon  reference  to  die  authorities  cited 
on  the  part  of  the  tenant,  we  are  of  opi- 
nion, that  if  the  daonand  of  view  is  object- 
ed to,  upon  any  ground  arising  ob  matter 
of  fact,  the  demandant  should  have  put  in 
a  counter  plea,  or  if  upon  any  matter  of 
law,  he  should  have  demurred,  and  that 
the  judgment  given  upon  a  demurrer  would 
not  have  been  peremptory,  but  an  award 
o£  respondeat  ouster  only.    The  authoritiea 
to  which  we  refer,  are  the  Year  Book^  39 
Edw.  3.  pi.  38 ;  7  Jenk.  Cent,  case  82 ;  Bro. 
Ahr.  tit.  *  Peremtorie,*  pi.  76,  and  Bro.  Ahr. 
tit.  *  Aide,*  pi.  118.  On  the  groimd,  there- 
fore, thaf  the  demandant  has  treated  this 
demand  of  view  as  a  nullity,  and  haa  sued 
out  a  writ  of  petit  cape  where  he  ought  to 
have  counterpleaded    or    demurred,   we 
think  his  proceeding  irregular,  and  tliat 
so  much  of  the  rule  as  calls  upon  us  to  aei 
aside  the  writ  of  petit  cape  for  irregularity, 
must  b^  made  absolute. 

Rule  absolute  acoordlngl^ 


END  OF  EASTER  TERM.  1837. 
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1837.       1   QVAUtlMOTON   V.  WHITX    AMP 

Attorney  and  Client— Money  had  and 
feceived. 

Agents  ef  c&wUry  att^rmeSf  who  fauMy 
ieeowte  oHarmee  tm  m  tauH^  and  t»  nicA 
charmcter  recaioe  the  co$t$p  carmot  retaim  m 
eertmn  portion  above  lArtr  demand  upon  the 
eiienl^  an  ike  ground  thai  the  eounirp  aUor*- 
me$  were  not  eaiUfied  as  to  their  eiannif  and 
thai  they  received  the  money  as  stakeholders 
for  them,  no  demands  hemg  made  by  the 
eatmiry  aUotnies  tkemsehes* 

The  fact  of  ike  agents  being  attormes  in 
ikat  stage  of  the  eause  ishen  they  reoeive  the 
nnmeyf  is  si^ficieni  to  estabUsh  that  privi^ 
mkieh  is  ftecessary  to  enable  the  client  to  main* 
tain  ens  sKtionfor  money  had  and  received. 

Thi«  was  an  aotk>B  for  money  bad  an4 
receiTed,  tried  before  Vaughan,  B.|  wben 
the  following  appeared  to  be  the  circum- 
stances of  the  case.  In  consequence  of  some 
dealings  with  a  Mr.  Morris  respecting  the 
pm^chaae  of  land  near  Cheltenham,  the 
pkdntiffwas  obl^ed  to  file  a  bill  in  Chancery 
againat  one  Riviere  in  the  name  of  Morris* 
A  Mr*  Lovsy  was  his  country  solicitor» 
and   he  employed  the  defendants  as  the 


agents  in  town.  Pending  the  suk  in  Chan- 
cery, Lovsy  became  embarrassed,  and  was 
arrested.  Whilst  he  was  in  prison,  the 
defendants  required  a  guarantie  from  the 
plaintiff  for  die  remainder  of  the  costs 
which  might  arise  in  the  prosecution  of 
the  Chancery  suit,  which  was  accordingly 
given  on  the  121st  of  May  18^9.  In  cmi^ 
sequence  of  the  protracted  imprisonment 
of  Lovsy,  the  management  of  the  snit 
was,  widi  the  consent  of  the  plaintiff^ 
banded  over  to  Messrs.  Pruen  &  Griffiths^ 
solicitors,  of  Cheltenham,  who  retained  de» 
fendants  as  agents,  and  conducted  the 
cause  from  October  £«  1829,  to  June  16, 
1S30,  when  Lovsy  was  again  introduced, 
and  continued  to  act  as  solicitor  mitil  No- 
vember 1881,  when  he  ceased  to  take  out 
bis  certificate,  and«  shortly  after,  he  took 
the  benefit  of  the  Insolvent  Debtors  Act, 
whereby  his  liability  to  the  defendants  was 
entirely  discharged*  Tbey,  however,  being 
secured  as  to  a  certain  portion  of  the 
agency  costs  by  Quarnngton's  guarantie, 
became  and  eontinued  to  act  as  solici- 
tors in  the  cause.  Lovsy  was  paid  his 
demand  by  the  plaintiff.  The  Chancery 
suit  was  terminated  in  June  1886,  by  this 
defendants  in  the  cause  being  obliged  to 
pay  the  costs,  which  amounted  to  1 86/.  1 7i.« 
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which  amount  was  handed  to  the  defen- 
dants, who  informed  Lovsy  of  the  fact. 
Upon  the  settlement  between  the  plaintiff 
and  defendants,  they  offered  to  pay  him 
10/.  135.,  setting  up  a  claim  to  retain  the 
remainder,  (beyond  their  costs  for  the  time 
in  which  they  were  actually  employed,  and 
those  for  which  the  guarantie  was  given 
by  Quarrington,)  on  the  ground  of  an  al- 
leged liability  upon  their  parts  to  Pruen  & 
Griffiths,  who  were  at  one  time  employed 
in  the  cause,  and  with  respect  to  whom  the 
defendants  contended  they  stood  in  the 
situation  of  stakeholders.  It  was  also  said, 
that  there  was  not  that  privity  between 
the  plaintiff  and  the  defendants,  which  was 
required  to  support  an  action  for  money 
had  and  received.  A  verdict  having  been 
found  for  the  plaintiff, 

Talfourd,  Serj.  obtained  a  rule  for  en- 
tering a  nonsuit,  or  reducing  the  verdict 
to  the  sum  of  25/.  11^.  7d, 

Wilde,  Serj.  and  Bampas,  Serj.  shewed 
cause,  and  contended  that  there  was  no 
ground  for  the  application.  The  parties 
stood  in  the  relation  of  attorney  and  client ; 
therefore,  the  existence  of  privity  sufficient 
to 'maintain  the  action,  could  not  be  denied. 
The  other  objection,  that  they  were  stake- 
holders for  Pruen  &  Griffiths,  was  equally 
untenable,  as  they  were  not  responsible  to 
them.  These  parties  had,  in  fact,  been 
paid  by  Quarrington,  and  they  made  no 
demand  on  the  defendants.  Neither  could 
any  stale  demand  which  they  might  have 
against  Lovsy,  be  imported  into  the  dis- 
cussion, inasmuch  as  that  was  discharged 
by  the  composition  under  the  Insolvent 
Debtors  Act,  and  they  had  renounced  his 
responsibility  altogether,  by  requiring  a 
guarantie  from  the  plaintiff,  which  he  had 
given,  and  under  which  he  admitted  his 
liability  to  a  certain  extent. 

Talfimrd,  Serj.  and  R.  V.  Richards  were 
heard  in  support  of  the  rule. 

TiNDAL,  C.J. — The  first  objection  to  the 
plaintiff's  right  to  recover  is,  that  there 
was  no  privity  between  him  and  the  defen- 
dants. But,  from  the  facts,  as  they  were 
proved  at  the  trial,  it  appeared  that  Quar- 
rington was  the  person  who  set  the  law  in 
motion,  and  he  v^as,  of  course,  liable  to 
the  attorney  who  was  first  employed  in 
the  suit.     This  attorney  was  Lovsy^  who 


was  ultimately  liable  to  the  defendants, 
the  agents  whom  he  employed.  Now, 
could  these  defendants,  who  finally  became 
the  attornies  of  the  plaintiff,  maintain  a 
right  of  lien  upon  the  money  which  was 
paid  into  their  hands  at  the  close  of  the 
litigation,  in  consideration  of  the  privity 
which  existed  between  them?  They  clearly 
could.  I  do  not  mean  to  say,  that  if  there 
were  accounts  between  Lovsy,  the  attorney 
in  the  country,  and  the  defendants,  hn 
agents  in  town,  and  between  Pruen  &  Grif* 
fiths,  the  attornies,  and  these  same  agents, 
that  the  plaintiff  should  be  allowed  to 
overleap  the  heads  of  these  parties,  and 
claim  from  the  defendants  that  to  which 
the  others  had  a  right.  If  such  were  the 
case,  I  do  not  mean  to  say  that  the  plain- 
tiff would  not  be  out  of  court.  But,  it 
appeared  here,  that  Lovsy  had  discharged 
his  debt  to  the  defendants,  by  a  composi* 
tion  to  which  they  assented;  it  abo  appear- 
ed, that  Pmen  &  Griffiths  had  been  paid  j 
their  demand.  This  being  so,  the  defen- 
dants cannot  set  up  non-existing  claims  on 
the  part  of  these  persons,  for  the  purpose 
of  disproving  the  plaintiff's  r^ht  to  this 
money.  The  defendants,  acting  as  the  at- 
tornies of  the  plaintiff,  cannot  resist  his 
claim  advanced  under  circumstances  like 
the  present,  and  they  are  consequendy  out 
of  court.  This  is  the  ordinary  case  of 
money  being  paid  to  a  man's  attorney, 
which  overtops  that  attorney's  claim  against 
him,  and  consequently  the  plaintiff  is  en- 
titled to  recover  the  difference  in  this  form 
of  action.  The  rule  should  be  discharged. 

Park,  J. — I  am  of  the  same  opinion.  It 
does  not  even  appear  that  notice  had  been 
given  to  the  defendants,  by  those  persons 
whose  rights  are  said  to  be  maintained.  I 
never  heard  in  my  life  of  a  more  ground- 
less reason  for  retaining  money.  It  is  as  if 
I  paid  money  into  my  banker's,  and,  upon 
my  wishing  to  draw  it  out,  he  were  to  say 
I  should  not,  because  he  had  heard  tliat  I 
was  indebted  in  a  certain  ^um  to  my  book- 
seller. 

Vadohah,  J.  concurred. 

CoLTMAN,  J. — This,  in  my  opinion,  is  a 
clear  case.  There  was  here  a  privity  be- 
tween the  plaintiff  and  defendants,  as  be- 
tween attorney  and  client,  when  money 
was  to  be  received.  That  is  the  only 
thing  to  which  the  Court  have  to  look.     It 
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is  not  because  tbese  parties  stood  at  one 
time  ill  a  different  poaitionyand  were  agents, 
that,  therefore,  they  were  to  receive  money 
for  others.  The  opinion  which  we  give 
upon  the  subject,  is  founded  upon  this, 
that  the  money  here  was  received  by  the 
defendants,  as  attornies  for  the  plaintiff, 
and  not  as  agents  for  others,  it  is  my 
opinion,  though  my  Brothers  ^  not  appear 
to  go  to  the  same  extent,  that  these  other 
parties  could  not  support  an  action  against 
the  defendants  for  the  money  which  they 
have  received,  and  consequently  that  the 
latter  had  no  right  to  appropriate  such 
money  for  the  satisfaction  of  their  claims. 
Besides,  the  defendants  have  not  shewn  the 
existence  of  these  rights,  and  they  should 
not  be  allowed  to  make  a  reduction  of  the 
sum  in  support  of  unfounded  claims.  The 
rule  should  be  discharged. 

Rule  dischargetL 


} 


CUNLIFFE  AND  OTHERS  V. 
WHITEHEAD. 


1887. 

May  31 

Bill  of  Exchange — Pleading — Indorse^ 
ment. 

In  an  action  against  the  acceptor  of  bills 
of  exchange  made  payable  to  the  order  of 
the  drawer^  a  declaration  alleging  that  the 
dramer  indorsed  the  bills  to  S.  ^  F^  who  de- 
Lvered  l/tem  to  the  plaintiffs^  is  bad  on  gene^ 
ral  demurrer,  inasmuch  as  indorsement  by 
S,  ^  F^  as  well  as  delivery^  was  necessary 
to  entitle  the  plaintiffs  to  sue  the  acceptor. 

Assumpsit  against   the  defendant,  the 

acceptor  of  a  bill  of  exchange.  The  fourth 

count  alleged,  that  whereas,  one  William 

Fraser,  on  the  18th  of  July  1888,  at  &c., 

made  his  bill  of  exchange  in  writing,  and 

directed   the  same  to  the  defendant,  and 

required  the  said  defendant  to  pay  to  the 

order  of  said  W.  Fraser,  1,500/.  value  re- 

ceivedy  four  months  afler  date,  &c.,  and  de- 

^ndant  then  accepted  the  said  bill,  and  the 

said  W.  Fraser  then  indorsed  the  same  to 

Messrs.    Salomonson,  Fraser,  &  Co.,  and 

the  said    Messrs.  Salomonson,  Fraser,  & 

Co.  then  delivered  the  same  to  the  plaintiffs, 

of  alJ  which  the  defendant  then  had  due 

notice*  and  then  promised  the  plaintiffs  to 

pay  the  amount  thereof,  &c. 

Fifth     count,  totidem  verbis,   upon  an- 
other hill  of  exchange. 


'   General  demurrer  and  joinder. 

The  margin  of  the  paper-books  was  thus 
marked: — "The  fourth  and  fifth  counts 
are  bad,  in  not  shewing  that  the  bills  of 
exchange  mentioned  in  these  counts  were 
indorsed  by  Salomonson  &  Fraser  to  the 
plaintiffs." 

Crompton  for  the  demurrer. — The  ques- 
tion is,  whether  a  bill  made  payable  to 
order  of  the  drawer  can  pass  by  delivery 
alone,  and  give  the  holder,  under  such  cir- 
cumstances, a  right  of  action  against  the  ac- 
ceptor. It  clearly  cannot.  It  is  laid  down 
in  Bayley  on  Bills,  4th  edit.  p.  98,  "  Bills 
and  notes  are  assigned  either  by  delivery 
only,  or  by  indorsement  and  delivery.  Bills 
and  notes,  whilst  payable  to  order,  are 
assignable  by  the  latter  mode  only ;"  and 
the  bill  here  being  so  payable,  it  cannot 
pass  without  proof  of  indorsement,  as  well 
as  of  delivery.  The  plaintiffs  here  claim 
title  through  Salomonson  &  Fraser,  and 
they  must  do  so  as  indorsees.  For  the 
purpose  of  supporting  their  case,  the  plain- 
tiffs are  bound  to  shew  that  the  indorse- 
ment to  Salomonson  &  Fraser,  by  the 
drawer,  was  a  blank  indorsement,  in  which 
case  it  would  pass  by  delivery  alone.  Such, 
however,  is  not  the  case,  and  the  defen- 
dant is  entitled  to  judgment. 

Bompas,  Serj,,  contra. — The  parties 
have  been  obliged,  by  the  new  rules  of 
pleading,  to  adopt  the  present  course,  as, 
under  these  rules,  they  felt  themselves 
compeUed  to  state  accurately  how  they 
came  by  the  bills ;  and  as  they  passed  to 
them  by  delivery  alone,  they  have  put  that 
fact  upon  the  record.  They  felt  obliged 
to  act  thus,  for  the  purpose  of  enabling 
them  to  prove  the  consideration,  if  that 
had  been  disputed,  such  consideration  hav- 
ing passed  to  Salomonson,  Fraser,  &  Co. 
from  the  plaintiffs,  and  not  to  Fraser,  the 
indorser ;  and  if  the  allegation  had  been  of 
an  indorsement  and  delivery  by  him  to  the 
plaintiffs,  such  proof  of  consideration  could 
not  have  been  supported.  The  indorsees 
of  the  drawer,  Salomonson,  Fraser,  &  Co«, 
are  bill-brokers,  and  it  is  usual  for  such 
class  of  persons  to  transfer  the  bills  lodged 
with  them  for  discount,  and  in  the  way  of 
their  business,  by  delivery,  and  not  by  in- 
dorsement. By  such  mode  of  transfer, 
they  do  not  become  parties  to  the  bill  or 
note ;  whereas,  if  they  indorse,  they  would 
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assume  a  reBponsibility,  and  become,  ac- 
cording to  tlie  legal  operation,  new  drawers. 

[TiNDAL,  C.J. — ^The  simple  question  is, 
whether  the  plaintiffs  can  derive  title 
through  delivery  alone.] 

Fraser,  the  drawer,  indocsed  the  bills  to 
Salomonson  &  Fraser,  that  is,  he  indorsed 
to  his  own  order ;  and  under  such  circum- 
stances, his  indorsement  may  be  considered 
as  one  in  blank ;  and  consequently  the  bills 
were  payable  to  bearer,  and  pass  by  deli- 
very— Peacock  V.  2iho4ks{l). 

CromptoHt  in  reply,  denied  that  the  in- 
dorsement  by  the  drawer  to  his  indorsees, 
could  be  considered  as  one  in  blank.  He 
referred  to  the  heading  of  the  chapter  '*Oii 
the  transfer  of  bills,"  by  Bayley. 

TiNDAL,  CJ» — ^Whatever  construction 
may  be  put  upon  the  new  rules,  it  is,  at  all 
event^,  perfectly  clear,  that  they  cannot  be 
construed,  nor  were  they  intended  by  the 
iramers  to  be  so  construed,  as  to  effect  any 
ait^ation  in  the  law-merchant  of  this  coun- 
try, and  make  bills  of  exchange,  which, 
before  the  promulgation  of  these  rules, 
passed  by  indorsement,  pass  by  delivery 
only.  The  question  now  is,  if  the  bill, 
as  it  is  set  forth  on  this  record,  is  such 
as  gives  the  party  by  whom  the  action 
it  brought,  a  title  to  sue ;— and  when  we 
look  at  the  record,  we  find  that  Fraser 
drew  the  bill,  which  was  accepted  by 
the  defendant,  payable  to  his  order,  and 
then .  indorsed  it  to  Salomonson,  Fraser, 
&  Co.  Now,  this  bill,  being  drawn  as  pay- 
able to  Wm.  Fraser*s  order,  required  an 
indomemeat  by  him  to  a  thi^  pvty,  be- 
fore that  party  conid  recover  the  amount, 
or  enforce  payment  against  the  acceptor. 
The  bare  delivery  by  him  without  indorse* 
ment,  would  not,  from  what  appears  on 
the  fkoe  of  the  bill,  give  sueh  right,  as  it 
appears  on  the  &ce  of  it  that  the  bill  was 
payable  to  order.  There  was  a  time  when 
the  omission  of  the  words,  '*  to  order,"  in 
theindoraement  by  the  drawer,  was  thought 
to  tie  up  the  bill,  and  make  the  indorse- 
ment vestriotive  ;  but  Edie  v.  the  East 
huHa  Company  {%\  put  an  end  ta  the  ques- 
tion. There,  a  foreign  bill  drawn  ufion 
the  East  India  Coanpany,  was  payable  to 

(1)  poug.  632. 

<«>  1  W.  Black.  $95  ;  s.  c.  Burr.  Itl6 ;  Bftyley 
on  BUto»  4eSk^m.fi^  10ft. 


Campbell,  or  order;  Campbett  inderaed 
to  Ogilby,  but  did  not  insert  tfae  words, 
*'  or  order,"  or  any  similar  words,  in  the 
indorsement;  Ogilby  indorsed  it  to  the 
plaintiffs.  It  was  insisted,  that  under  the 
indorsement  to  Ogilby,  he  had  no  authority 
to  indorse  it  over,  and  upon  that  ground 
the  jury  found  for  the  defendants.  But, 
upon  a  rule  to  shew  cause  why  there  shoidd 
not  be  a  new  trial,  and  cause  shewn,  the 
Court  were  clear,  that  as  the  ImU  was  ori- 
ginally in  its  nature  negotiable,  it  con- 
tinued so  in  the  bands  of  Ogilby,  and 
that  his  indorsement  was  good.  There, 
therefore,  it  was  decided,  that  the  omissioii 
of  the  words,  ^  or  order,"  did  not  preclude 
a  subsequent  indorsement,  or  prevent  the 
bill  from  being  negotiable  l^  the  hand  of 
another.  And  there  is  nothing  in  the  new 
rules,  at  least  so  £ur  as  I  cm  discover,  to 
interfere  with  these  indorsements  upon  the 
tranfer  of  the  bill  tatiei  quoties.  But,  it  is 
said,  that  as  this  bill  has  been  indorsed  by 
the  drawer  to  Salomonson  &  Fraser,  the 
lesal  inference  to  be  drawn  from  the  new 
rule  is,  that  such  indorsement  by  the  per- 
son to  whose  order  the  bill  was  made  pay- 
able, was  sidficient  to  enable  and  give  a  ^ird 
party  title  to  sue,  in  the  manner  attempt- 
ed here,  without  any  other  indorsement, 
and  that  the  party  who  may  be  eoosidered 
as  the  bailee  of  the  biU,  viay  sne  wtthont 
the  name  of  the  indorsee.  But  I  deny  that 
sudi  is  the  legal  inference  to  be  dedoced 
from  the  rule ;  it  is  affirmed,  that  its  legal 
operation  is  not,  under  such  circumstances, 
to  give  to  all  the  world,  and  amongst  others 
the  plaintiffs,  a  title  to  sue.  It  has  been 
also  said,  that  the  plaintiffii  have  beea  mit- 
led  by  fcdlowing  die  new  rules,  «nd  that 
the  difficulty  h^  been  occasioned  by  their 
adherence  to  them.  Now,  as  it  iq;^eara 
to  me,  this  objection  cannot  be  austaioed: 
the  difficulty  has,  on  the  contrary,  been 
occasioned  by  not  following  them,  inaa- 
much  as  all  the  precedents  given  in  these 
rules,  for  drawing  the  counts  in  declara- 
taons,  state  the  isidorsement  by  the  payee 
to  the  plaintiff*  and  say,  "He  then  mad 
there  indorsed  the  same  ta  plaintiff."  Upoa 
this  record,  such  indorsement  is  omitted  ; 
ike  bill  is  drawn  payalde  to  Fraser*n 
order;  he  indorses  to  Salomonson  Jb 
Fraser  ;  and  it  is  contended,  that  their  in- 
terest passes  to  the  plain tift  by  driivery 
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alone :  and  this  id  clearly  difilerent  from 
the  precedents  in  the  new  rules ;  and  the 
difficulty  is  caused  by  not  adhering  to 
them.  Perhaps  there  was  something  in 
the  state  of  facts  here,  which  would  not 
allow  of  the  allegation  of  such  indorsement. 
At  all  events,  the  indorsement  here  is  equi- 
vocal in  its  nature ;  and  the  plaintiffs  should 
not  call  upon  the  party  to  put  forth  such 
a  state  of  facts  as  may  take  away  his  own 
right.  As  it  appears  to  me,  the  indorse- 
ment by  Fraser,  the  drawer,  to  Salomonson 
&  Fraser,  without  an  indorsement  from  the 
latter  to  the  plaintifiTs,  does  not  give  the 
plaintiffs  a  right  to  sue  in  this  action ;  they 
do  not  derive  title  from  delivery  alone. 

Park,  J. — Upon  the  subject  of  the 
declaration,  I  defer  to  my  Lord's  great 
skill  and  knowledge  in  pleading,  and 
agree  with  him  in  all  that  he  has  laid 
down.  I  will  merely  add,  that  I  never  be- 
fore saw  a  declaration  in  which  it  was  at- 
tempted to  give  the  plaintiff  an  interest  in 
a  bill  of  exchange  by  delivery  alone,  and 
not  by  indorsement.  I  was  induced  to 
look  into  the  rules,  in  consequence  of  the 
strong  manner  in  which  my  Brother  Bom- 
pas  affirmed  that  it  was  by  the  observance 
of  them,  that  the  plaintiffs  were,  if  I  may 
so  express  myself,  brought  into  the  scrape ; 
but  I  find  that  such  is  not  the  case — I  find, 
that  in  all  the  instances  which  bear  an  ana- 
logy to  the  present,  every  transfer  of  the 
bill  is  stated  to  be  by  indorsement.  I  do 
not  understand  why  the  Courts  should 
vary  the  rules  upon  which  they  act  in  all 
cases,  because  there  may  be  something  be- 
hind, which  prevents  the  parties  from 
suing  in  the  usual  manner.  The  Court 
cannot  make  such  deviation: — they  can- 
not accommodate  themselves  to  such  pro- 
ceedings. Our  judgment  should  be  for 
the  defendant. 

V  A  UGH  AN,  J, — I  agree.  The  new  rules 
have  not  altered  the  law  upon  that  which 
IS  the  subject  of  discussion.  Their  object 
vras  to  save  expense  and  diminish  the  costs 
of  suitors.  The  argument  here  has  been 
conducted  in  obedience  and  conformity  to 
that  which  was  the  coarse  of  pleading  be- 
fore the  new  rules ;  and  the  question  was, 
whether  this  has  been  an  open  or  a  re- 
stricted indorsement?  One  cannot,  I 
think,  read  the  declaration,  without  seeing 
that  the  party  intended  a  special  indorse- 
New  Scries,  VI.— C.P. 


ment.  It  is,  at  all  events,  equivocal ;  there 
is  doubt  on  the  face  of  it,  and  he  who  has 
introduced  such  doubt,  is  bound  to  explain 
and  clear  it  up.  The  plaintiffs  have,  in  my 
opinion,  failed  in  deducing  their  title ; 
they  have  failed  in  shewing  title  through 
an  indorsement  from  Fraser, — and  conse- 
quently, they  are  not  entitled  to  sue. 

CoLTHAN,  J.^>The  question  here  is,  as 
to  the  meaning  of  the  allegation,  that  the 
bill  was  indorsed  by  the  drawer  to  Salo- 
monson &  Fraser.  It  may  mean  that  he 
simply  nut  his  name  on  the  back  of  the 
bill,  or  It  may  mean  that  he  wrote,  "  Pay 
to  the  order  of  Salomonson  &  Fraser." 
This,  I  think,  rather  points  at  a  special  in* 
dorsement.  Of  the  two  indorsements  this  is 
rather  more  appropriately  within  the  latter, 
than  it  is  within  the  other ;  but  I  cannot 
carry  the  matter  higher  than  this,  which  is 
equivocal,  and  may  be  referred  to  one  or 
the  other.  Under  the  old  forms  of  pleading, 
the  allegation  would,  I  think,  be  satisfied 
by  one  or  other  of  these  indorsements. 
Either  indorsement  may  follow  as  a  conse- 
quence from  proof  of  the  matter  alleged. 
The  facts  alleged  in  the  record  could  be 
satisfied  by  proof  of  one  or  other.  If  the 
fact  of  the  indorsement  being  either  special 
or  open,  was  immaterial,  the  allegation 
giving  the  description  of  indorsement, 
would  be  equally  so,  as  in  either  case 
there  would  still  remain  in  the  party  a 
good  title  to  sue.  But  such  is  not  the 
case.  The  question  is,  whether  the  bill  did 
pass  by  subsequent  delivery  or  not^  and  the 
defect  is,  that  the  meaning  of  the  indorse- 
ment is  equivocal.  In  reasoning  thus,  I 
go  as  far  as  I  can  with  my  Brother  Bom- 
pas.  The  plaintiffs  here  have  not  shewn 
such  title  as  would  enable  them  to  recover 
payment  by  delivery  alone.  The  state  of 
things  is  equivocal :  the  real  state  of  things 
was,  I  suppose,  such  as  would  not  allow 
the  plaintiffs  to  allege  the  indorsement.  I 
do  not,  however,  doubt,  that  by  pleading 
properly,  the  plaintiffs  would  be  enabled 
to  derive  all  the  benefit  to  which  they 
are  entitled ;  but,  in  this  state  of  the  re- 
cord, they  are  not  entitled  to  sue  as  they 
have,  llie  defendant  is  entitled  to  judg- 
ment. 

Judgment  accordingly. 
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18S7.       V     BIRD,    GENT.,    ONE    &C.,  V. 
June  9.    /  GAMMON. 

Limitations^  Statute  of  ^Construction, 

L,  being  embarrassed,  made  a  bill  of  sale 
absolutely  and  unconditionally  of  his  effects, 
stock,  ^c,  to  the  defendant  and  another,  de- 
ceased,  the  consideration  for  which  was  ex- 
pressed to  be  the  paying  and  securing  of  Us 
debts ;  an  account  of  which  was  at  the  time 
submitted  to  the  defendant.  When  the  bill 
of  sale  was  made,  L,  was  indebted  to  the 
plaintiff,  who  had,  as  security,  a  judgment 
upon  which  he  had  sued  out  execution,  which 
he  refrained  from  carrying  into  effect,  upon 
the  promise  of  the  defendant  that  he  should 
be  paid.  The  statement  which  contained  the 
plaintiff^ s  debt,  was  perused  and  approved 
of  by  the  defendant,  and  the  plaintiff  also 
furnished  him  with  his  account,  to  which  no 
objection  was  made.  Much  correspondence 
took  place  upon  the  subject,  in  the  course  of 
which,  the  defendant  wrote  the  following  let- 
ter : — **  /  am  in  receipt  of  yours  of  the  2nd, 
I  do  wish  I  could  comply  with  your  request, 
for  really  I  am  and  have  been  very  wretched 
on  account  of  your  account  not  being  paid, 
I  hear  there  is  a  prospect  of  an  abundant 
harvest,  which  surely  must  turn  into  a  goodly 
sum,  and  very  considerably  reduce  your  ac- 
count ;  at  all  events,  if  it  does  not,  the  concern 
must  be  broken  up  to  meet  it  at  last''  The 
letter  concluded  thus:  **My  hope  is,  that 
out  of  the  present  harvest  you  will  be  paid": 

Held,  that  such  letter,  coupled  with  the 
other  circumstances  above  referred  to,  was 
sufficient  to  take  the  case  out  of  the  statute, 
it  being  an  unconditional,  unqualified  admis* 
sion  of  liability,  not  depending  upon  or  re- 
f erring  to  the  contingency  of  a  good  harvest 
for  the  creation  of  a  fund  to  meet  the  dc' 
mand. 

Held  also,  that  the  sufficiency  of  the  letter 
for  that  purpose  wasnot  affected  by  theomission 
of  the  amount  claimed,  as  that  may  be  proved 
by  extrinsic  evidence,  when  the  existence  of  a 
debt  is  clearly  established. 

Held  also,  that  it  wds  for  the  jury  to 
put  a  construction  upon  the  letter,  and  de- 
termine  whether  it  referred  to  the  plaintiff's 
demand. 

Assumpsit  against  the  defendant  and 
Thomas  Acton,  since  deceased. 

Plea  —  Non   assumpsit,  (except  as  to 


200/.,  which  was  paid  into  court,)  and  t^ 
Statute  of  Limitations. 

The  action  was  brought  under  the  fol- 
lowing circumstances: — In  the  year  1828, 
Francis  Lloyd  became  embarrassed  in  his 
circumstances,  and  consulted  with  the  de^ 
fendant  and  the  deceased  Thomas  Acton, 
(who  were  his  brothers-in-law,)  as  to  the 
best  mode  of  extricating  him  from  his  dif- 
ficulties. They,  upon  the  investigation  of 
his  affairs,  were  of  opinion  that  there  was 
a  sufficiency  to  meet  all  demands,  and  pay 
the  creditors  20^.  in  the  pound,  if  time 
were  given ;  and  they  published  a  statement 
to  that  effect,  in  which  they  also  recom- 
mended forbearance  to  the  creditors.  At 
this  time,  Lloyd  was  indebted  to  the  plain- 
tiff, his  attorney,  in  the  sum  of  340/.,  which 
was  secured  by  two  judgments ;  and  the 
plaintiff  had  actually  issued,  on  the  20th 
of  February  1829,  ajf./u.  on  one  of  the 
judgments  against  the  goods  and  effects  of 
Lloyd,  for  228/.  \s.,  but  did  not  put  it  in 
force,  in  consequence  of  the  promises  then 
made  to  him  by  the  defendant,  to  pay  the 
full  amount  of  his  debt.  In  March  1 829,  the 
defendant  and  Acton  signed  a  memorandum, 
by  which  they  authorized  the  plaintiff  to 
pay  to  as  many  of  the  creditors  of  Lloyd, 
as  chose  to  accept  it,  \0s,  in  the  pound,  as 
a  full  discharge  of  what  might  be  due. 
On  the  15th  of  May  1829,  Lloyd  executed 
a  bill  of  sale  to  Acton  and  the  defendant,  of 
the  stock  and  effects  on  his  farm,  and 
which  was  prepared  by  the  plaintiff,  at  the 
desire  of  the  defendant  and  Acton.  In  this 
instrument  it  was  recited,  that  Lloyd  was 
indebted  to  Acton  and  the  defendant,  upon 
the  balance  of  an  account,  then  stated  and 
settled,  for  money  paid,  or  secured  to 
be  paid,  by  Acton  and  the  defendant,  in  the 
sum  of  3,083/.  \\s,  5d,  The  consideration 
was  stated  at  the  above  sum ;  and  the  stock, 
furniture,  and  effects  were  assigned  to 
them  for  their  own  use  and  benefit,  and  as 
their  own  estate  and  effects  absolutely. 
The  account  referred  to  in  the  bill  of  tale, 
contained  a  statement  of  all  the  debts 
^hich  had  been  paid  on  Lloyd's  account, 
as  well  as  those  which  were  still  due  from 
him,  and  the  plaintiff's  debt  was  there 
stated  at  340/.  Os.  lOd.,  independently  of 
a  law  bill  not  included  in  the  action.  This 
account  was  signed  by  Lloyd,  Acton,  and 
the  defendant,  and  was  stated  to  have  been 
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ferused,  examined,  and  allowed  by  them, 
t  was  witnessed  by  the  plaintiff  and  an- 
other person.  The  twa  sums  admitted  to 
be  due  to  the  plaintiff,  formed  part  of  the 
consideration  of  the  bill  of  sale.  At  the 
time  the  bill  of  sale  was  executed,  it  was 
agreed  and  qnderstood  that  the  farming 
business  of  Lloyd  was  in  future  to  be  car- 
ried on  by  Acton  and  the  defendant,  and  in 
their  names,  and  that  Lloyd  was  to  be 
considered  merely  as  their  bailiff.  In  con- 
sequence of  this  agreement,  the  defendant 
and  Acton  became  the  ostensible  tenants 
of  the  fiirm ;  they  received  the  rents,  and 
gave  receipts  in  their  own  names,  and 
attended  the  landlord's  audits,  in  such 
capacity ;  Lloyd's  name,  however,  was,  at 
his  particular  request,  retained  on  the  carts, 
and  the  sheep  were  still  marked  with  his 
initials.  It  then  appeared  from  a  long 
correspondence  respecting  the  affairs  of 
Lloyd,  between  Acton,  the  defendant,  and 
the  plaintiff,  that  the  latter  was  considered 
and  recognized  by  them  as  their  agent 
for  the  management  of  these  affairs,  raising 
money  to  pay  the  debts,  &c.  Then  fol- 
lowed a  letter  of  November  11, 1830,  from 
the  defendant  and  Acton,  to  the  plaintiff, 
in  which  they  remitted  him  8/.,  interest  due 
from  Lloyd,  stating  that  they  had  gone  over 
the  stock,  and  were  happy  to  find  that 
there  was  a  considerable  amount  available 
Co  meet  the  obligations,  and  that  they  had 
directed  Lloyd  to  pay  plaintiff  at  the  ear- 
liest possible  moment,  a  considerable  part 
of  his  debt.  Another  letter  from  defen- 
dant and  Acton,  without  a  date,  received 
the  13th  of  May  1831,  in  which,  they  ex- 
pressed their  regret,  that,  contrary  to  their 
hopes  and  expectations,  no  payment  had 
been  made  to  the  plaintiff,  and  stated  that 
they  had  instructed  Lloyd  to  make  out  a 
list  of  his  book  debts,  and  deliver  it  to  the 
plaintiff,  and  authorized  the  debtors  to 
pay  him.  A  letter  of  November  11,  from 
defendant  to  plaintiff,  wishing  to  know  the 
amount  of  the  interest  due  to  the  plaintiff, 
that  it  might  be  paid ;  also  expressing  a 
hope,  that  between  that  and  Christmas, 
the  concern  would  be  enabled  to  pay  a 
portion  of  its  obligations  to  the  plaintiff. 
Then  a  letter  from  the  plaintiff  to  the  defen- 
dant, in  answer,  stating  that  he  was  much 
inconvenienced  by  the  balance  remaining 
so  long  unpaid.  On  the  10th  of  May  1832, 


the  plaintiff  sent  his  account  to  the  defen- 
dant, to  which  no  objection  was  made. 

On  the  2nd  of  August   1832,  plaintiff 
wrote  again  to  defendant,  requiring  an  ad- 
vance on  account  of  his  demand ;  to  which, 
the  following  answer  was  returned  : — 
"  Birmingham,  4th  of  August  1832. 

"  I  am  in  receipt  this  day  only  of  yours 
of  the  2nd  inst.  I  do  wish  I  could  comply 
with  your  request,  for  really  I  am  and 
have  been  very  wretched,  on  account  of 
your  account  not  being  paid.  I  hear  there 
is  a  prospect  of  an  abundant  harvest,  which 
surely  must  turn  into  a  goodly  sum ;  and 
very  considerably  reduce  your  account. 
At  all  events,  if  it  does  not,  the  concern 
must  be  broken  up  to  meet  it  at  last.  I  have 
this  week  paid  Lechmere  &  Co.  very  near 
500/.,  on  account  of  Lloyd;  not  a  farthing 
of  which  I  ever  expect  again,  having  be- 
fore paid  on  the  same  account  more  than 
the  value  of  the  security  I  hold.  It  is 
really  a  calamity  to  be  thus  connected. 
It  is  impossible  any  one  can  be  more  sen- 
sible than  I  am,  of  your  kindness  towards 
Lloyd's  family ;  and  my  hope  is,  that  out 
of  the  present  harvest  you  will  be  paid." 

Finally,  a  composition  was  offered, 
which  being  rejected,  the  plaintiff  brought 
the  action. 

Upon  the  trial,  at  the  Worcester  Assizes, 
before  Parke,  B.,  the  learned  Judge  re« 
ferred  to  the  recital  in  the  bill  of  sale,  and 
put  it  to  the  jury,  whether,  when  that  deed 
was  executed,  they  were  satisfied  that 
Lloyd  was  to  be  discharged  from  ttle  plain- 
tiff's debt,  for  if  Lloyd  continued  liable  to 
the  plaintiff,  then  the  defendant  was  not 
liable.  He  also  stated,  that  he  was  of 
opinion  that  there  was  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations, 
if  the  jury  thought  the  letter  of  the  4th  of 
August  1 832,  referred  to  one  or  other  of 
the  sums  due  to  the  plaintiff,  as  it  imported 
an  acknowledgment  of  a  liability.  That 
was  his  opinion,  but  he  would  ask  the  jury 
theirs.  If  the  jury  considered  that  the 
letter  merely  re&rred  to  the  harvest  as  a 
fund  for  payment,  he  thought  it  was  not 
sufficient ;  if  it  admitted  a  liability,  and 
only  suggested  the  harvest  as  a  means,  he 
thought  it  was.  The  other  letters  produced 
did  not,  as  he  thought,  take  the  case  out 
of  the  statute.  The  jury  found  a  verdict 
for  all   sums   claimed,  which,  when  the 
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200/.,  paid  into  court,  were  deducted, 
amounted  to  488/.  12f.  7d, ;  and  to  a  ques- 
tion put  by  the  learned  Baron,  they  said 
they  were  satisfied  that  the  letter  of  the 
4th  of  August  1832,  related  to  the  whole 
amount. 

Maule  obtained  a  rule  niii  to  enter  a  non- 
suit, or  for  a  new  trial,  or  for  the  reduction  of 
the  damages  by  the  sum  of  340/.  6^.  \0d.  He 
submitted  that  the  statute  9  Geo.  4.  c.  14. 
s.  1 ,  (Lord  Tenterden's  Act,)  was  applicable, 
as  the  letter  of  the  4th  of  August  1882,  did 
not  take  the  case  out  of  the  Statute  of  Limita- 
tions, to  which  he  cited  Whippy  v.  HiUary{  1 ). 
He  also  objected,  that  the  letter  was  condi- 
tional, and  the  payment  dependent  upon  the 
goodness  of  the  harvest,  and  that  no  amount 
was  specified,  ciivag Kennett  v.  Milbanh(Z\ 
and  that  the  construction  of  the  letter  had 
been  improperly  submitted  to  the  jury, 
instead  of  being  determined  by  the  Judge. 

fVilde^  Serj,y  Ludlow,  Serj.,  and  Godson, 
shewed  cause. — The  objection  upon  the 
Statute  of  Limitations,  would  be  no  ground 
for  granting  a  new  trial,  as  in  May  1 882  the 
parties  met,  and  an  account  was  stated  and 
admitted ;  and  Smith  v.  Forty  (3)  is  an  au- 
thority, that  although  there  is  no  promise 
or  acknowledgment  in  writing,  the  plaintiff 
may  recover  on  the  account  stated,  as  he 
does  not  go  upon  the  original  debt,  but 
for  a  new  debt  created  by  the  account 
stated ;  and,  upon  this  point,  reference 
may  also  be  made  to  CtUUng  v.  Skoulding 
(4),  Cranch  v.  Kirkman  {5),  Bryan  v, 
Bor$emaH{6),  Beale  v.  Nind(7\  and  the 
authorities  collected  in  2  Sound.  127  (A), 
(8).  Dodson  V.  Makey  (9),  and  Dabbs  v. 
Humphreys  ( 1 0),  shew  that  the  letter  con- 
tains a  sufficient  acknowledgment,  and 
that  the  promise  is  unconditional  and  abso- 
lute; and  Lechmere  v.  Fletcher  {I  I),  and 

(I)  3B.&  Ad.399;  •.  c.  1  Uw  J.  Rep.  (ns.) 
K.B.  «7«. 

/  (1)  8  BiDg.38;s.c.l  Ltw  J.Rep.  (n.8.}  CJ».  8. 

(3)  4  Car.  &  Pay.  126. 

(4)  6  Tenn  Rep.  189. 

(5)  1  Peak.N.P.  164. 
(6>  4  East,  699. 

(7)  4  B.  Ac  Aid.  568. 

(8)  Note  to  Webber  v.  Tivill. 

(9)  4  Ner.  &  Mao.  3S7. 

(10)  10  BiDg.  446 ;  a.  c.  3  Law  J.  Rep.  (v. a.) 
C.P.  139. 

(II)  1  Cr.  &  M.  6t$;s.  c.  2  Law  J.  Rep.  (n.s.) 
Ezch^  S19. 


Dickenson  v.  Hatfield  {12\  establish  that 
the  statute  9  Geo.  4.  c.  14.  s.  1 .  does  not  re- 
quire that  the  amount  should  be  specified,  but 
that  it  may  be  supplied  by  extrinsic  evidence. 
Lloyd  V.  Mound  {\S\  Frost  v.  Bengough 
( 1 4),  and  Linsell  v.  Bonsor  (15),  decide  that 
the  construction  of  the  letter  was  properly 
submitted  to  the  jury. 

Talfourd,  Serj.  and  R.  F.  Richards,  in 
support  of  the  rule. — The  Court  should 
decide  this  case  upon  the  principle  of  ad- 
hering to  the  precise  words  of  the  statute 
9  Geo.  4,  adopted  in  Hydeyf.  Johnson(\6\ 
rather  than  upon  the  authority  of  the  Nisi 
Prius  cases  of  Smith  v.  Forty  and  Dickem* 
son  V.  Hatfield.  If  Smith  v.  Forty  is  held 
to  have  been  well  decided,  all  the  incon- 
veniences against  which  the  statute  meant 
to  provide,  will  be  again  created,  inasmuch 
as  it  was  held  in  Highmorev.  Primrose {\7\ 
that  proof  of  the  acknowledgment  of  one 
item  of  a  debt  only  is  good  to  support  a 
count  upon  an  account  stated.  Ltekmere 
V.  Fletcher,  on  which  the  plaintiff  relies, 
is  in  favour  of  the  defendant,  as  there 
the  party  was  chargeable  :  here  the  letter 
does  not  admit  the  character  of  creditor 
or  debtor  to  exist  at  all;  and  if  it  could 
be  supposed  to  be  addressed  to  a  cre- 
ditor, its  object  is  to  call  his  attention 
to  a  fund  arising  from  the  approaching 
harvest,  to  which  he  is  to  look  for  jmy- 
ment,  and  the  acknowledgment  is  of  a 
qualified  nature.  Kennett  v.  Milbank  iralso 
in  favour  of  the  defendant,  as  it  was  there 
decided,  that  a  promise  qualified  with  a 
condition,  was  not  sufficient  to  take  a  debt 
out  of  the  Statute  of  Limitations;  and 
Bosanquet,  J.  said, ''  No  sum  is  specified 
as  the  amount  of  the  plaintiflT^s  claim; 
therefore,  without  the  additional  evidence 
in  writing  of  that  sum,  there  is  no  such 
acknowledgment  as  the  statute  requires.** 
An  inference  favourable  to  the  defendant 
may  be  also  deduced  from  tVillit  v.  NewH' 
ham  (IS),  where  it  was  held  that  a  verbal 
acknowledgment  of  the  payment  of  part 

(lt>  5  Car.  6c  Pay.  46. 

(13)  2  Term  Rep.  760. 

( 14)  1  Bing.  t66 ;  a.c.  1  Law  J.  Rt>p.  C.P.  96. 

(15)  2  BiDg.  N.C.  241  ;  a.c  5  Law  J.  Rap. 
(11.8.)  C.P.  40. 

(16)  2  Biog.  N.C.  776;  a.  c.  5  Law  J.  Ra^ 
(n.8.)C.P.  291. 

( 17)  5  Mau.  &  8«lir.  65. 
(It))  3  You.  &  J«r.  518. 
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of  the  debt  within  six  years,  is  not  suffi- 
cient to  take  the  case  out  of  the  Statute 
of  Limitations.  Every  circumstance  of 
the  case  also  shews  that  the  intention  of 
the  defendant  was  to  become  a  collateral 
security,  not  an  original  debtor,  and,  there- 
fore»  the  engagement  or  promise  should 
have  been  in  writing.  Fairlie  v.  Denton  (19) 
is  admitted;  there  the  exception  to  the 
general  rule,  that  a  chose  in  action  cannot 
be  assigned,  was  conceded,  but  subject  to 
the  qualification,  that  there  must  be  an 
ascertained  debt  between  the  party  making 
the  assignment,  and  him  in  whose  favour 
it  is  made  ;  and  such,  it  is  contended,  was 
not  the  case  here.  Besides,  it  is  clear  that 
the  verdict  against  the  defendant  is  wrong, 
for  if  the  plain  tifif  were  to  sue  out  execution 
upon  his  judgment  against  Lloyd,  the  latter 
could  not  protect  himself.  As  to  the  con- 
struction of  the  letter,  as  it  involved  mat- 
ter  of  law  relating  to  a  statute,  the  inter- 
pretation was  fior  the  Judge,  and  not  for  the 
jury. 

TiKDAL,  C.J.  —  Two  questions  have 
arisen  on  the  case  which  has  been  sub- 
mitted to  our,  consideration ;  one  upon  the 
Statute  of  Limitations,  which  goes  in  bar 
to  the  whole  cause  of  action ;  the  other, 
which  goes  merely  to  a  part — namely,  the 
sum  of  340/.,  and  the  question  as  to  this 
part  is,  whether  the  verdict  should  not  be 
reduced  by  that  sum  of  340/.  With 
respect  to  the  Statute  of  Limitations,  it  is 
objected,  that  if  this  was  an  immediate 
debt  from  the  defendant  to  the  plaintiff*,  as 
more  than  six  years  have  elapsed  since  such 
debt  was  incurred,  the  action  cannot  be  sup- 
ported, as  there  was  no  promise  in  writing 
under  the  9  Geo.  4.  c.  14.  This  being  so, 
it  is  necessary  for  us  to  consider  whether 
die  leUer  of  the  4th  of  August  1832,  on 
which  the  plaintiff'relies,  combined  with  the 
other  circumstances,  is  or  is  not  of  such  a 
nature  as  to  take  the  case  out  of  the  statute : 
and,  as  to  myself,  when  I  look  at  the  letter, 
the  fair  inference,  as  it  appears  to  me,  is, 
that  it  does  so  operate.  It  appears  to  me,  to 
be  a  promise  made  by  the  defendant — an 
acknowledgment  by  him  of  an  existing  de- 
mand— and  it  does  not  amount  to  an  en- 


(19)  8  B.  &  C.  395;  i.  c.  6  Law  J.  Rep.  K.B. 
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gagement  to  pay  conditionally  out  of  one 
particular  source,  from  which  he  (the  de- 
fendant) expected  the  fund  for  such  pay- 
ment to  be  produced.  The  engagement 
is  not,  in  my  opinion,  confined  or  limited  to 
the  possibility  or  contingency  ofthere  being 
in  the  words  of  the  letter,  '*  an  abundant  har- 
vest, which  surely  must  turn  into  a  goodly 
sum,  and  very  considerably  reduce  the 
plaintiff's  account;"  and,  as  the  writer  adds, 
**  at  all  events,  if  it  does  not,  the  concern 
must  be  broken  up  to  meet  it  at  last."  The 
engagement  being  left  thus  doubtful  and 
imcertain,  cannot,  I  think,  be  confined  to  a 
particular  fund.  This,  as  it  appears  to  me, 
is  rather  the  language  of  a  person  expa- 
tiating and  enlarging  upon  his  prospects 
and  his  hopes,  of  being  able  to  pay  by 
means  of  a  good  harvest ;  and,  if  the  har- 
vest thus  calculated  upon  is  not  sufficient 
to  produce  the  necessary  fund,  the  concern 
must  be  broken  up  to  meet  the  demand — 
that  is  to  say,  if  he  is  disappointed  in  his 
expectations  from  the  harvest,  the  demand 
must  be  met,  and  the  debt  must  be  dis- 
charged by  the  sale  of  Lloyd's  property. 
Upon  the  question,  whether  the  letter  is 
within  the  statute,  it  is  objected,  that  its 
construction  or  interpretation  ought  not  to 
have  been  left  at  all  to  the  jury.  Now,  with 
regard  to  this,  I  must  observe,  that  there 
is  a  variety — I  may  indeed  say,  a  chain  of 
cases,  from  Lloyd  v.  Maund  to  Fro$t  v. 
Bengoughy  (and  others  might  be  added,)  in 
which  Uiis  particular  course  and  practice 
has  been  adopted  as  correct  and  proper  by 
the  Judges,  who,  in  pronouncing  their  judg- 
ments, have  upheld  and  sanctioned  that 
which  has  been  done;  and  even  if  such 
course  were  not  deemed  proper  or  admis- 
sible, the  objection  is,  upon  this  occasion, 
removed  and  obviated,  inasmuch  as  the 
learned  Judge  did,  upon  this  occasion,  state 
his  opinion,  that  the  letter  was  sufficient  to 
take  the  case  out  of  the  statute  ;  and,  as  I 
think,  the  Judge  in  taking  this  view  of  the 
subject  came  to  a  just  conclusion,  and 
was  justified  in  the  inference  that  the 
letter  amounted  to  a  recognition  of  an 
existing  debt.  Then  comes  the  objec- 
tion, as  to  the  omission  of  the  amount: 
and  here  I  admit  that,  if  this  were  a  new 
question,  the  objection  would  excite  con-  ' 
siderable  doubt  in  my  mind.  But  the  case 
which  has  been  decided  in  the  Court  of 
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Exchequer,  and  the  judgment  there  pro- 
nounced by  Mr.  Baron  Bayley,  of  whose 
learning  and  accuracy  there  cannot  be  the 
least  doubt,  preclude  all  hesitation,  and 
lead  to  the  conclusion,  that  if  the  acknow- 
ledgment is  silent  as  to  the  amount,  such 
omission  can  be  supplied  by  parol  evidence. 
Thus,  therefore,  the  first  objection  is  an- 
swered by  the  facts  submitted  to  the  jury. 
Now,  as  to  the  question  whether  the  ver- 
dict should  be  reduced  by  the  sum  of  340/. 
let  us,  upon  this  subject,  consider  the 
facts  as  they  appeared  in  evidence;  and 
from  these  facts,  it  is  evident,  that  Bird, 
the  plaintiff,  was,  in  the  year  1829,  a  cre- 
ditor of  Lloyd,  to  the  amount  of  3401, : 
that  for  this  debt  he  held  a  warrant  of  at- 
torney, as  security,  upon  which  be  entered 
up  judgment,  and  sued  out  execution. 
There  were,  at  the  same  time,  other  creditors 
armed  with  a  similar  authority ; — and  there 
was  also  a  number  of  simple  contract  cre- 
ditors waiting  to  see  the  event  of  that  which 
might  occur.  In  this  state  of  afifairs,  Gam- 
mon and  Acton,  both  of  them,  be  it  remem- 
bered, the  brothers-in-law  of  Lloyd,  en- 
tered into  a  negotiation  with  the  creditors, 
and  proposed  to  pay  them  lOs.  in  the  pound. 
Bird,  relying  on  his  execution,  which  he 
had  ready,  refused  to  comply  with  the 
terms;  and,  upon  the  defendant  ascertain- 
ing that  Lloyd's  debts  amounted  to  3,800/., 
he  entered  into  the  arrangement,  as  ap- 
peared in  evidence,  with  the  defendant  as 
to  his  specific  debt  of  340/. ;  and  this  agree- 
ment, as  also  appeared  in  evidence,  was 
signed  by  the  defendant  and  by  Lloyd: 
shewing  clearly  that  all  the  parties  were 
aware  of  the  agreement — were  perfectly 
cognisant  of  it,  and  no  one  could  assert  that 
he  was  taken  by  surprise.  Things  being 
thus  circumstanced,  upon  the  5  th  of  April 
1829,  a  bill  of  sale  was  executed,  not  for 
the  purpose  of  conveying  Lloyd's  property 
in  the  ordinary  manner  to  trustees  for  the 
payment  of  the  different  creditors,  but 
the  conveyance  was  to  operate  as  an  abso- 
lute sale  to  the  defendants  for  their  own 
use  upon  payment  of  the  debu.  Matters 
remained  thus  for  some  years,  Lloyd  being 
and  continuing  in  the  ostensible  possession, 
his  name  remaining  upon  some  carts  as  if 
they  were  stiU  his.  He,  it  is  to  be  pre- 
sumed, was  acting  as  bailiff  to  the  defen- 
daotSy  accounting  with  them  as  such,  and 


paying  over  the  profits.  The  account  warn 
stated  in  May  1832.  There  were  also 
other  documents,  which  shew  the  real  na- 
ture of  the  transaction.  The  one,  to  which 
particular  allusion  has  been  made,  was 
drawn  up  by  the  plaintiff  him«elf,  and  to 
this  he  added  the  very  first  stated  item, 
which  forms  the  subject  of  this  discussion. 
AAer  stating  other  items,  one  so  late  at 
the  21st  of  April  1831,  he  gives  the  sum 
total,  the  aggregate  of  all  the  items,  in 
which  the  defendant  is  made  his  imme- 
diate debtor ;  and  no  objection  was  made 
at  the  time  to  the  statement  of  such  sums 
being  owed  to  the  plaintiff.  To  me,  there- 
fore, when  I  consider  the  situation  of  the  par- 
ties, itappears,  that  the  plaintiflfrelinquished 
all  claim  to  the  debt  derived  from  the  exe- 
cution, with  which  he  was  ready  to  seize 
the  property,  which  was  transferred  to  the 
hands  of  the  defendant,  the  plaintiff  giving 
up  ,his  interest  to  the  defendant,  in  con- 
sequence of  an  agreement  upon  the 
part  of  the  defendant,  that  the  plain- 
tiff was  to  look  to  him  for  payment. 
There  was  also  further  evidence  to  shew 
the  construction  of  the  agreement ;  and  it 
was  properly  left  by  the  Judge  to  the  jory 
to  determine  whether  such  was  the  real 
meaning  of  the  agreement :  they  found  that 
it  was ;  and  such  finding  should  not  be  dis- 
turbed or  altered  as  to  fact,  unless  it  is 
impossible  to  support  it  in  law.  Upon 
this  occasion  no  objection  arises,  nor  could 
it,  on  the  Statute  of  Frauds.  This  is  not  a 
promise  to  pay  the  debt  of  a  third  person ; 
but  it  is  a  new  undertaking  by  the  defendant 
to  pay,  in  consequence  of  a  certain  interest 
then  acquired,  and  respecting  certain 
claims  contained  in  items,  the  amount  of 
which  was  then  specified.  An  objection 
similar  to  this  was  advanced  in  Read  v. 
Nash  (20),  but  the  promise  there  was  found 
to  be  an  original  one,  and  sufficient  to  found 
an  assumpsit  upon  against  the  defendant, 
and  the  difference  was  said  to  be  between 
an  origina}  promise  and  a  collateral  one  ; 
the  first  is  out  of  the  statute,  the  latter  is 
not.  Then,  it  is  said,  that  a  difficulty  arises 
from  this,  that  if  Bird  were  to  sue  Lloyd  for 
the  same  debt,  there  is  nothing  to  prevent 
him — there  is  nothing  to  protect  Lloyd  from 
such  proceeding.    Now,  let  us  see  whether 

(eo)  1  Will.  555. 
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such  difficulty  as  is  thus  stated  does  exist 
or  could  he  supported  in  law.  If  a  party 
waive  an  execution,  and  sue  it  out  after- 
wards improperly,  the  party  against  whom 
it  IS  thus  sued,  has  his  remedy  by  auditd 
quereld ;  and,  if  Bird  were  here  so  circum- 
stanced as  to  he  ahle  to  commence  an  ac- 
tion, or  to  sue  out  an  execution  upon  his 
judgment,  as  it  is  evident  he  might,  it  would 
not,  I  think,  occasion  a  difficulty  of  such 
nature  as  is  inferred,  for  Lloyd  could  put 
a  plea  on  the  record,  or  could  sue  out  his 
auditd  quereld^  and  by  so  doing  he  would 
prevent  the  prosecution  of  the  suit.  He 
would,  in  such  case,  shew  such  a  state  of 
facts  as  would  enable  him  to  attain  his 
object  (21).  He  could  shew,  that  in  conse- 
quence of  a  good  and  valuable  considera- 
tion passing  from  him  to  the  defendant,  an 
immediate  remedy,  possessed  by  the  plain- 
tiff, against  him  had  been  given  up.  He 
could  shew,  that  a  better  security  had 
been  obtained  in  consequence  of  his 
giving  up  and  transferring  his  property  to 
the  defendant: — that  the  transaction,  in 
fact,  amounted  to  an  accord  and  satisfac- 
tion, to  which  it  was  then  too  late  to  object. 
Good  V.  Cheeseman(Ji2\  though  the  agree- 
ment there  did  not  amount  strictly  to  an 
accord  and  satisfaction,  is  an  authority  to 
shew,  that  a  plea,  in  substance  resembling 
this,  may  be  framed  so  as  to  furnish  an 
answer  to  the  action.  Thus,  with  regard 
to  the  340/.,  there  is  no  ground  for  the 
reduction  of  the  verdict  by  that  sum,  after 
the  jury  have  found  that  the  claim  was 
valid,  and  capable  of  being  supported,  and 
such  finding  should  not,  in  my  opinion,  be 
disturbed.  The  rule  should  be  discharged. 
Park,  J. — My  Lord  has  gone  so  fully 
into  the  subject,  that  I  will  not  occupy  the 
public  time  by  any  protracted  observations. 
One  objection  arises  on  the  Statute  of 
Limitations ;  and  the  question  is,  whether 
the  plea  is  answered  by  that  which  has  sub- 
sequently appeared.  It  is  also  objected, 
that  no  particular  amount  has  been  stated. 
As  to  the  first  objection,  it  is,  I  think,  im- 
possible to  read  the  letter  without  coming 
to  the  conclusion,  that  it  cannot  be  sup- 
ported. The  letter,  it  should  be  recollected, 

(tl)  At  to  proetediDgi  in  auditd  qtienld,  vide  Na- 
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was  wntten  in  1882,  and  it  is  in  1857  the 
action  is  brought.  The  letter,  in  my  opinion, 
amounts  to  an  acknowledgment — to  an 
admission,  that  the  writer  was  greatly  in- 
debted to  the  plaintiff.  He  then  goes  on, 
and  refers  to  the  abundance  of  the  harvest ; 
and  it  is  objected  that  the  promise  was 
conditional,  that  he  would  pay  if  the  har- 
vest were  good.  Now,  this  is  not  so:  the 
writer  merelv  states  his  hope  of  being  able 
to  pay.  He  does  not  say,  "  If  I  do  not  find 
the  harvest  good  I  will  not  pay." — Whippy 
V.  Hilary  has  been  referred  to,  but  it  does 
not  apply.  In  that  case  there  was  a  fund, 
and  it  was  said  to  be  placed  in  the  hands  and 
at  the  disposal  of  a  trustee  for  certain  pur- 
poses, to  whom  the  creditor  was  referred. 
Here  such  was  not  the  case — there  was 
no  trust; — but  there  was  an  absolute, 
final  sale.  Then,  as  to  the  objection,  that 
the  amount  of  the  sum  has  not  been  speci- 
fied : — there  has  been  upon  this  subject, 
as  well  before  as  afler  Lord  Tenterden*s 
act,  a  continued  series  of  decisions,  such 
as  Frost  v.  Bengough^  Smith  v.  Forty,  to 
which  I  need  not  more  particularly  refer, 
in  which  the  point  has  been  fully  consi- 
dered ;  and  it  was  more  particularly  dis- 
cussed in  Lechmere  v.  Fletcher,  and  all  the 
decisions  are  uniform  upon  the  subject. 
It  seems  to  be  supposed,  that  the  decision 
in  Kennett  v.  Milbank  varies  from  the 
others ;  and  that  it  has  been  overruled 
by  the  subsequent  decision  of  the  case  in 
the  Exchequer  ;  but,  such  is  not  the  fact. 
Bayley,  B.  distinguishes  the  cases:  he 
points  out  the  material  distinction  between 
them;  and  thus  all  the  decisions  on  the 
subject  tend  to  support  that  of  the  Court 
atpresent.  There  is,  in  truth,  nothing  which 
militates  against  it ;  and  if  such  were  the 
case,  we,  who  sit  here,  are  not  so  wedded 
— so  bigoted — to  our  opinions  as  not  to  wish 
that  they  should  he  reconsidered  if  there 
should  happen  to  be  a  mistake.  Then,  as 
to  the  case  last  cited,  that  of  Dickinson  v. 
Hatfield  :  it  was,  it  should  be  recollected, 
tried  before  Lord  Tenterden,  the  framer 
of  the  statute  so  much  commented  upon ; 
and  if  the  assignment  were  good  there,  so 
it  is  here.  There  was  here  a  good  and 
valuable  consideration.  Neither  was  it  a 
trust :  it  was  executed,  and  the  defendants 
were  in  possession.  On  the  face  of  the 
deed,  there  was  therefore  an  assignment 
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of  all  the  property  :  all  parties  were  pre- 
sent at  the  concoction  of  the  agreement :  and 
it  also  appeared  in  evidence,  that  all  were 
together  when  the  deed  was  settled  and 
about  to  be  executed.  True,  it  was  not 
signed  by  the  plaintiff*,  but  it  was  signed  by 
the  other  parties,  and  the  plaintiff*  was  one  of 
the  subscribing  witnesses.  Upon  the  whole, 
it  is  not,  in  my  opinion,  possible  to  have  a 
stronger  authority  on  the  subject  than  Good 
V.  Cheeseman,r€ferred  to  by  my  Lord.  The 
diff*erence  between  the  cases  is,  that  there 
there  was  an  agreement  to  pay  to  a  trustee 
one- third  of  the  defendant's  annual  income, 
and  it  was  not  signed  by  the  party.  The 
present  case  is  much  stronger  in  favour  of 
the  assignment,  and  the  rule  should  be  dis- 
charged. 

Vauohan,  J. — The  verdict  should  not 
be  disturbed.  We  should  not  set  aside  the 
finding,  unless  we  thought  there  was  some- 
thing erroneous  in  the  verdict  or  the  direc- 
tion of  the  Judge.  We  should  be  perfectly 
satisfied  that  an  erroneous  conclusion  had 
been  attained.  An  attempt  has  been  made  to 
support  the  conclusion  contended  for  upon 
two  grounds.  The  first  question  is,  whether 
the  action  is  not  al  together  barred  by  the  con- 
struction which  should  be  put  upon  Lord 
Tenterden's  Act,  which  contains  words  not 
to  be  found  in  the  other  Statute  of  Limita- 
tions, and  which  prevents  the  recovery  of  a 
debt  by  the  signing  of  the  debtor's  agent.  It 
is  said  also,  that  the  construction  of  the  letter 
should  not  be  left  to  the  j  ury .  Upon  this  sub- 
ject I  am  old  enough  to  remember  Ll^iyd 
V.  Mnund,  where  Lord  Kenyon  under- 
took to  interpret  a  letter,  which  was  cer- 
tainly doubtful  and  ambiguous,  and  of  such 
a  description  that  it  was  not  easy  to  say 
whether  it  meant  one  thing  or  another; 
but  the  other  Judges,  Ashurst,  Buller,  and 
Grose,  were  of  opinion  that  it  was  a  proper 
question  for  the  jury ;  that  it  was  for  them 
to  put  an  interpretation  upon  it,  under  such 
observations  and  with  such  directions  from 
the  Judge  as  he  might  think  proper  to  make. 
Founded  upon  such  principle  was  the  de- 
cision in  Frost  v.  Bengough.  I  was  counsel 
in  the  case,  and  I  struggled  in  vain  against 
the  conclusion,  established  by  the  Courts, 
that  it  was  proper  for  the  jury  to  put  an 
interpretation  and  construction  upon  the 
letter;  that  the  interpretation  to  be  put 
upon   the  written   instrument   should  be 


uniformly  left  to  the  jury,  with  such  ob- 
servations as  the  Judge  might  think  fit,  and 
with  the  delivery  of  a  strong  opinion,  if  he 
entertained  such,  upon  the  subject;  and, 
in  the  case  which  is  now  the  subject  of  dis- 
cussion, the  learned  Baron,  with  that  cau- 
tion and  discretion  which  I  had  almost 
said  were  peculiar  to  him,  left  it  to  the  jury 
to  determine  what  in  their  opinion  was  the 
effect  of  the  letter  :  and  such,  in  my  opi- 
nion, was  sufficient.  Hence,  therefore,  it 
follows,  that,  upon  this  particular  point,  the 
direction  and  summing  up  of  the  learned 
Baron  were  invulnerable.  It  is  next  asked, 
if  the  letter  can  be  said  to  take  the  case  out 
of  the  statute,  as  no  amount  b  stated.  This 
subject  was  much  discussed  in  Leckmere 
V.  Fletcher f  and  it  was  there  held,  that  yon 
may  prove  the  amount  by  extrinsic  evi- 
dence, if  you  shew  clearly  that  something 
was  due ;  and  this  rule  can,  in  my  opinion, 
bear  the  test  of  investigation.  As  to  my- 
self, I  am  of  opinion,  that  we  cannot  recon- 
cile this  letter  with  any  other  state  of 
things  than  that  which  admits  of  an  ac- 
knowledgment of  the  debt,  and  an  implied 
promise  to  pay,  on  which  an  action  may  be 
sustained.  With  regard  to  the  340^,  it 
would,  I  think,  be  the  height  of  injustice  to 
suppose  that  Lloyd  would  be  liable  to  an 
action  after  what  has  occurred.  What  are 
the  circumstances  in  which  he  is  placed? 
He  was  considerably  in  debt,  and  he  deter- 
mined to  give  up  a  farm,  in  which  he  had 
property  and  interest.  The  defendant  be- 
came actually  the  tenant,  and  Lloyd  had 
nothing  whatever  to  do  with  it.  This 
shewed  the  intention  of  the  defendant  to 
exonerate  this  man  from  his  debts,  and  the 
defendant  proceeded  to  a  valuation  of  the 
property.  He  satisfied  himself.  He  re- 
commended a  compromise,  and  asserted 
that  Lloyd  could  pay  20s.  in  the  pound. 
The  question  is,  if  the  party  did  consent 
to  exonerate  Lloyd  from  his  debts,  and  pay 
them  himself.  In  my  opinion,  all  the  cir- 
cumstances, independently  of  the  deed* 
conspire  to  shew,  that  the  defendant  did 
not  intend  to  give  a  collateral  security  for 
the  debt  of  another,  but  resolved  to  be- 
come himself  an  original  debtor,  and  to  re- 
lease Lloyd  altogether  from  his  respon- 
sibility. This  was  the  intention  of  the  de- 
fendant. It  was  submitted  to  the  jury,  and 
they  found  it  was.     Good  v.  Cheeseman  k 
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DOt  quarrelled  with ;  so  &r  from  it,  that  it 
is  held  to  he  good  kw.  What  a  situation, 
it  may  be  asked  once  more,  would  be  that 
of  Lloyd,  if  he  could  be  sued  again  ?  He 
gave  up  every  portion  of  his  property.  It 
was  impossible  for  the  defendant  to  plead 
ignorance.  He  was  perfectly  cognisant  of 
all  that  had  occurred  ;  and,  consequently, 
in  my  opinion,  there  is  not  the  slightest 
pretence  that  the  S40L  should  be  deducted. 
The  rule  should  be  discharged. 

CoLTMAM,  J.—  There  can,  I  think,  be 
no  dispute  as  to  the  340/.    It  is  a  clear 
established  rule  of  law,  that  if  there  are  a 
creditor,  a  debtor,  and  a  third  person,  and 
a  substitution  of  one  for  the  other,  such 
substitution  will  operate  as  a  discharge  to 
that  other.     FairUe  v.  Denton  establishes 
the  general  rule,  that  the  debt  cannot  be 
established  against  the  latter ;  and  such  is 
the  case  here.    Bird,  by  bringing  this  ac- 
tion, does  that  which  will  try  the  validity 
of  this  point  of  law  ;  and  if  this  is  so,  the 
answer  to  the  objection  is  perfectly  good. 
Good  V.  Cheeseman  is  an  authority  upon  the 
point.      It  is  also  said,  that  some  difficulty 
would    be  cast  upon  Lloyd  in  the  way  of 
making  his  defence,  if  Bird  were  to  bring 
an  action  against  him.   But  such  is  not  so : 
his  remedy  would,  in    such  case,  be  by 
tnidUd  quereld :  for  the  giving  of  relief  to  the 
party  under  circumstances  similar  to  those 
now  assumed,  is  the  certain  and  undoubted 
principle  on  which  the   auditd  quereld  is 
Ibiinded.     All  are  familiar  with  the  com- 
mon case  of  coming  to  the  Court  upon  mo- 
tion, in  the  nature  of  an  appeal  to  its  equi- 
table  interference,  when  an  execution  is 
sued  out  after  payment  of  the  debt ;  but, 
the  proper  mode  is  auditd  quereld.     Such 
would  be  the  proper  course  if  the  party 
brought  an  action ;  and  of  course  the  law 
would  not  be  so  defective  as  not  to  enable 
the  party  to  give  a  similar  answer  to  an  ex- 
ecution, if  it  were  sued  out  by  Bird  under 
circumstances  like  the  present.  Now,  with 
r^ard  to  the  Statute  of  Limitations,  I  say 
nothing  :  1  make  no  observation  as  to  whe- 
ther   the    account  originally  stated  brings 
the  case  ^vvithin  the  statute.  The  ground  on 
which  I  rely  is  the  letter  of  the  4th  of  Au- 
gust 185^.     To  this,  two  objections  have 
been    advanced;   that  no   sum  has  been 

cdndi- 
I  to  say 
Kevt  Sbriw,VI.-^.P. 


that  there  has  been  a  deliberate  judgment  of 
the  Court  of  Exchequer  upon  the  point. 
But,  it  is  said,  that  the  question  there  did 
not  fairly  arise :  this  may  be  so  ;  but,  cer- 
tainly the  Court  came  to  a  decision,  aa 
has  been  alleged,  that  the  admission  of 
liability,  without  the  statement  of  the 
amount,  was  sufficient  to  maintain  the  ac- 
tion. With  regard  to  the  interpretation 
which  should  be  put  upon  the  letter,  as  to 
whether  it  was  a  conditional  or  absolute 
promise  to  pay  out  of  a  certain  fund,  this 
was  perhaps  a  little  equivocal,  and  it  was 
for  the  defendant  to  explain  it.  The  party 
had,  it  should  be  recollected,  no  other  fund 
to  which  he  could  look  for  the  payment  of 
the  debt.  There  was  no  other  to  which 
reference  could  be  made;  at  all  events^ 
there  was  a  direct  admission  of  the  debt, 
from  which  a  promise  may  be  implied,  and 
the  role  should  be  discharged. 

Rule  discharged. 


specified^  and  that  the  promise  was  c 
tional.    As  to  the  former,  it  is  enough  i 


1837.     > 
May  29.  j    ^''''^^  ""'  ''''^^^• 

Insurance — New  Tria I  —  Consolidation 
Rule. 

In  an  action  by  the  assured  against  the  tm- 
derwriter,  two  verdicts  were  found  for  the 
plaintiff:  Tindal,  C.J.  (who  expressed  hi$ 
disapprobation  of  the  verdicts, )  and  Park, 
J.,  were  of  opinion,  that  the  rule  for  a  second 
new  trial  should  be  discharged,  as  it  Wat 
contrary  to  the  general  practice  to  send  a 
case  to  a  third  trial  after  two  consistent  ver^ 
diets ;  Vaughan,  J.  and  Coltman,  J.  con^ 
trd,  were  of  opinion,  that  the  case  should  be 
sent  to  a  third  trial,  for  the  purpose  cf  rtf- 
medying  the  injustice  that  had  been  done, 

T/te  Court  (dissentiente  Vaughan,  J.) 
were  also  of  opinion,  that  under  such  circum" 
stances,  the  consolidation  rule  should  nc4  be 
opened  for  the  purpose  of  allowing  another 
actum  to  be  tried. 

In  this  action,  upon  a  policy  of  insur- 
ance from  Sierra  Leone,  brought  by  the 
assured  against  the  underwriter,  in  which 
the  usual  consolidation  rule  was  entered 
into,  the  defence  was,  that  the  vessel,  at 
the  time  of  her  sailing  from  the  port 
abroad,  was  not  sea-worUly. 
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Upon  the  first  trial,  at  Guildhall,  a  spe- 
cial jury  found  a  verdict  for  the  plaintiff. 
A  rule  for  setting  aside  that  verdict  as 
contrary  to  evidence,  and  for  a  new  trial, 
was  afterwards  made  absolute. 

Upon  the  second  trial,  the  jury,  also  a 
special  one  of  the  city  of  London,  returned 
a  similar  verdict,  and  found  again  for  the 
plaintiff. 

fyilde,  Serj,  obtained  a  rule  for  setting 
aside  the  verdict,  and  having  a  new  trial. 
— He  admitted,  that  the  application  for 
a  new  trial,  under  circumstances  like  the 
present,  where  there  had  been  two  con- 
curring verdicts,  was  unusual ;  but  the 
authority  of  the  Court  to  grant  such,  in 
the  case  of  a  perverse  verdict  like  this, 
for  the  purpose  of  attaining  justice,  could 
not  be  denied.  In  Godwin  v.  Gibbons  {I), 
where  the  defendant  moved  for  a  new 
trial,  afler  two  verdicts  for  the  plaintiff. 
Lord  Mansfield  said,  **  There  is  no  ground 
to  say  that  a  new  trial  shall  not  be  granted 
after  a  former  new  trial  has  been  once 
granted  before.  A  new  trial,*'  he  adds, 
"must  depend  upon  answering  the  ends 
of  justice."  Atid  Yates,  J.  expressed  his 
clear  opinion  to  be,  **  that  a  second  new 
trial  might  be  granted  as  well  as  a  first, 
if  the  reasons  for  granting  it  were  suffi- 
cient." He  also  referred  to  Tindal  v. 
Bronm  (2),  where  a  third  trial  was  granted 
after  two  concurring  verdicts  for  the  plain- 
tiffs ;  and  to  Swinnerton  v.  the  Marquis  of 
Stafford {ii\  where,  though  conflicting  evi- 
dence was  left  to  the  jury,  and  the  Court 
did  not  think  their  verdict  wrong,  yet  they 
granted  a  new  trial  upon  payment  of  costs, 
a  condition  which  would  be  willingly  com- 
plied with  here.  There  was  also  a  parti- 
cular feature  in  that  which  formed  the 
subject  of  discussion,  which  would  influ- 
ence the  Court  in  granting  the  application. 
The  action  was  by  the  assured  against  the 
underwriters;  and  juries  were,  in  such  cir- 
cumstances, apt  to  return  verdicts  under 
the  influence  of  their  feelinss,  and  anxious 
to  divide  amongst  many,  that  loss  which 
might  be  ruinous  to  one  (4). 

(1)  4  Burr.  2108. 
(«)  1  Term  Rep.  167. 

(3)  5  Tiuut  91. 

(4)  He  else  ezpitieted  on  the  Dsture  of  the 
•videnoe  given  it  the  trlw},  and  the  ■aspiciooi  dr- 
cumstacces  under  which  the  plaintiff  appeared,  and 


Toddy ^  Serj.  and  Channell  shewed  cause, 
and  contended,  that  the  application  could 
not  be  assented  to,  more  especially  in  a  case 
like  the  present,  where  the  inference  was 
to  be  deduced  from  the  facts  as  tbey  ap- 
peared in  evidence,  and  which  were,  of 
course,  submitted  to  the  jury,  the  only 
tribunal  to  which  they  could  be  submitted, 
and  by  which  they  could  be  decided.  By 
assenting  to  the  motion,  the  Court  would 
be  invading  the  province  of  the  jury,  and 
be  making  the  verdict,  in  fact  and  sub- 
stance, that  of  the  Court.  Swinnerton  v. 
the  Marquis  of  Stafford,  as  reported  in  S 
Taunt,  222t  upon  an  application  for  a 
second  new  trial,  after  two  verdicts  found 
the  same  way,  is  decisive  upon  the  sub- 
ject: there  die  Court  refused  to  grants 
second  new  trial,  although  there  was  con- 
flicting evidence,  and  although  the  Judge, 
who  last  tried  the  cause,  thought  the  evi- 
dence against  the  verdict  preponderated. 

Hllde,  Serj,  was  heard  in  support  of 
the  rule. 

Tindal,  C.J. — My  mind  has  fluctuated 
considerably  during  the  discussion  which 
has  occupied  the  attention  of  the  Court ; 
and  if  I  were  to  look  only  to  the  hardship 
of  this  particular  case,  I  should  feel  strongly 
inclined  to  send  it  to  a  new  trial.  But 
upon  occasions  of  this  description  we 
must  have  our  minds  influenced  by  a 
more  general  principle  than  that  which 
affects  and  bears  upon  the  subject  of  the 
discussion ;  and  if  I  am  not  prepared  to 
assent  that  the  verdict  is  so  contrau'y  to 
evidence,  as  to  be  manifestly  perverse, — if 
I  am  not  prepared  to  conclude  that  the 
verdict  is  of  such  a  nature,  that  all  who 
heard  would  cry  out  und  voce  to  have  it 
set  aside, — if  I  am  not  prepared  to  come 
to  such  conclusion,  I  do  feel,  I  admit,  an 
insurmoimtable  difficulty  in  sending  the 
cause  to  a  third  trial,  more  especially  when 

dwelt  much  on  the  necessity  of  maintainiof  ri- 
gidly the  doctrine  of  eeaworthineas,  a  deriatioa 
from  which,  it  was  erident,  woold  be  most  dangtr- 
ous  to  the  lives  and  properties  of  those  eowrd  is 
eommerce.  Upon  this  subject,  he  cited  Watsea  «. 
Clarlr,  1  Dow,  356 ;  Douglas  «.  Scoogal,  4  Dow, 
269  ;  For»baw  e.  Chabert,  S  Brod.  be  Bioc.  158; 
Forbes  v,  Wilson,  Park  on  Ins.  S54,  n.  In  deli- 
▼erinp^  his  judgment,  Park,  J.  dissented  from  tke 
doctrines  laid  down  by  Lords  Eldon  and  Redesdsls, 
in  the  cases  in  1  &  4  Dow. 
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the  verdict  has  been  founded  upon  that 
which  is  deduced  by  inference  from  matter 
of  fact.     Let  us  consider  the  difficulty  in 
which  the  Court  would  be  placed  by  as- 
tenting  to  this  application,  and  sending  the 
cause  to  a  new  trial.     Suppose  a  similar 
rerdict  was  again  found,  might  not  the  ap- 
plication be  again  made?  might  not  the 
same  reasons  be  again  addressed  to  us? 
might  not  the  same  arguments  be  repeated? 
And  under  such  circumstances  I  do  not 
see  why  we  should  not  send  the  cause  to  a 
new  trial  toties  quotieSt  until,  in  fine,  the 
verdict  became  that  of  the  Judges,  and 
not  that  of  the  jury,  by  whom,  and  whom 
alone,  it  ought  to  be  pronounced.      By 
adopting  such  line  of  conduct,  should  we 
not  be  invading  the  province  of  a  jury  ? 
Would  it  not  be  better  for  us  to  bring 
ourselves  within  the  observation  of  Hewitt, 
J.,  in  Goodwin  v.  Gibbons^  that  '*  if  two  or 
three  juries   have   determined  upon   the 
tame  point  and  the  same  circumstances, 
it  may  be  a  matter  of  discretion  not  to 
grant  a  new  trial,  but  to  leave  the  matter 
at  rest"  ?    Upon  the  second  trial  the  same 
evidence  was  given,  and  the  same  circum- 
stances appeared  as  on  the  first;  there 
was  no  new  effort  of  the  understanding 
called  out  upon  the  second  investigation ; 
and,  in  such  a  state  of  things,  two  juries, 
twenty-four  persons  of  the  city  of  London, 
came  to  the  same  conclusion  upon  a  sub- 
ject  which   was   more   peculiarly   within 
their   province,  and  of  which  they  were 
more  cognizant  than  the  Court.  For  my  own 
part,  if  I  had  been  a  juror,  I  do  not  think 
that  I  should  have  agreed  with  the  rest. 
I  think  I  should  have  stood  out  against 
the  other  eleven ;  but  sitting  here  m  my 
present  capacity,  I  am  of  opinion  that  the 
general    principle  must  be  observed,  and 
consequently  the  rule  must  be  discharged. 
Park 9  J. — I  am  of  the  same  opinion. 
By  assenting  to  the  application  we  should 
be  acting  contrary  to  the  general  practice 
of  the  Court.     In  saying  this,  I  am  not  to 
be  understood  as  saying,  that  it  is  not 
competent  to  this  Court,  or  to  any  other 
in  Westminster  Hall,  to  send  a  cause  to  9 
third,  or  even  a  fourth  trial,  if  the  circum- 
stances are  of  such  a  nature  as  to  render 
that    the    proper  course ;   but,    to  justify 
such  a  proceeding,  the  circumstances  should 
be  most  pregnant  against  the  jury, — they 


should  shew  most  clearly,  that  the  finding 
was  perverse.  It  is  said,  that  as  the 
verdict  here  has  been  perverse,  the  cause 
should,  upon  this  reasoning,  go  back  to  a 
new  trial.  Be  it  so ;  but  let  us  remember, 
that  not  an  additional  tittle  of  evidence 
was  given  on  the  second  trial,  so  as  to 
create  any  difference  between  that  and  the 
first.  To  whom  was  the  question  sub- 
mitted ?  To  two  special  juries  of  the  city 
of  London,  who,  I  doubt  not,  weighed 
maturely  the  question  submitted  to  their 
consideration,  and  who  agreed  upon  that 
of  which  they  were,  from  practice  and  ex- 
perience, better  judges  than  we  can  pre- 
tend to  be.  It  has  been  also  observed, 
that  a  great  unwillingness  exists  amongst 
juries  to  pronounce  the  proper  verdict  in 
cases  of  this  nature — they,  it  is  said,  are 
more  anxious  that  the  amount  of  loss 
should  be  divided  amongst  many  than  im- 
posed upon  one ;  and  that  such  feeling 
had  its  weight  upon  the  minds  of  the  jury. 
We  have  heard  tliis  topic  urged  to-day,  in 
an  able  and  elaborate  argument  by  my 
Brother  Wilde ;  but  we  should  also  bear  in 
mind,  that  he  had  the  opportunity  of  urg- 
ing the  same  topics  at  the  trial ;  and  this  he 
no  doubt  did,  and  perhaps  with  still  greater 
force.  He  had  also  the  advantage  of  the 
last  word.  For  all  these  reasons  I  am  in- 
disposed to  disturb  the  verdict.  We  are 
then  pressed  with  the  case  of  Swinnerton  v. 
ike  Marquis  of  Stafford;  but  when  we 
look  at  the  abstract  of  the  case,  we  must, 
I  think,  come  to  a  conclusion  different 
from  that  contended  for.  There  was  there 
but  a  short  time  for  the  investigation  of  a 
claim  to  real  property ;  the  question  was 
obscure,  and  the  amount  was  large.  A 
new  trial  was  granted,  and  new  evidence 
was  given  upon  the  second  trial.  In  that 
case  there  was  conflicting  evidence,  and 
so,  as  I  think,  there  was  here.  As  it  seems 
to  me,  that  case  is  very  strong  in  support- 
ing, and  to  its  full  extent,  the  opinion 
which  I  now  give.  As  to  the  verdict  itself, 
I  do  not  say  whether  I  concur  in  it  or  not. 
There  were  certainly  suspicious  circum- 
stances in  the  case,  and  they  were,  no 
doubt,  commented  and  enlarged  upon,  with 
his  usual  force,  by  the  able  counsel  by 
whom  the  cause  was  conducted.  As  this 
verdict  was  given  upon  the  same  evidence 
as  that  by  which  the  first  was  obtained; 
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where,  if  the  application  be  granted,  is  the 
Court  to  stop  ?  Suppose  a  verdict  to  be 
given  on  the  same  evidence  for  the  defen- 
dant, would  not  the  Court  be  placed  in  an 
awkward  dilemma,  in  consequence  of  their 
having  assumed  the  province  of  a  jury  of 
liondon  merchants,  who  have  decided  that 
which  they  were  most  competent  to  de- 
cide? The  application  should,  I  think,  be 
refused. 

Vaughan,  J. — In  the  course  of  my  ju- 
dicial experience,  I  never  found  myself  in 
a  more  painful  situation  than  at  present, 
in  consequence  of  my  not  being  able  to 
coincide  in  opinion  with  my  Lord  and  my 
brother  Park.  The  present  is  an  appli- 
cation, calling  upon  the  Court  to  exercise 
its  authority  with  sound  discretion;  calling 
upon  us  to  act  upon  that  authority  with 
which  we  are  vested,  and,  in  the  exercise  of 
that  sound  discretion,  io  send  this  case  to 
a  new  trial.  Of  the  Court  being  furnished 
with  this  corrective  power,  there  can  be 
no  doubt ;  and  the  question  is,  if  the  ex- 
ercise of  such  power  is  now  expedient. 
Some  remarkable  cases  have  occurred  with 
regard  to  this  authority.  Amongst  others, 
I  recollect  one  of  a  claim  of  modus  for 
tithes,  tried  before  Richards,  B.  There  were 
there  two  verdicts  in  favour  of  the  clergy- 
man,  and  two  juries  were  of  opinion,  that 
there  was  a  modus ;  but  the  evidence  waa 
strong  the  other  way,  to  shew  that  the 
verdict  was  wrong.  A  ^ third  trial  waa 
granted,  but  the  matter  was  settled  before 
it  took  place.  As,  therefore,  the  Judge  on 
the  equity  side  of  the  Exchequer  had  the 
power  of  granting  a  new  trial,  wl>en  he 
sent  such  an  issue  for  the  purpose  of  in- 
forming his  conscience,  there  can  be  no 
doubt  of  the  authority  of  this  Court — it 
eannot  be  disputed.  Besides,  the  general 
justice  of  the  country  requires  that  there 
should  be  this  controul  over  the  verdicts 
of  juries  ;  and  the  question  is,  if  this  is  a 
case  requiring  such  controul.  The  evidence 
on  the  two  trials  was,  it  is  said,  the  same; 
admitted ;  but  the  Court  were  of  opinion 
that  the  justice  of  the  case  had  miscarried 
oa  the  first  trial;  and  it  is  to  prevent 
such  occurrence  tbe  present  application  is 
made.  The  Court,  it  has  been  also  said, 
are  placed  in  such  a  situation  as  calls  upon 
them  to  consider,  whether  it  is  not  better 
that  a  private  mischief  should  be  sufi^rsd 


than  that  a  public  inconvenievee  should 
be  endured.  I  feel,  I  admit,  the  force  of 
this  argument;  but  as  to  the  argument 
deduced  from  the  possibility  of  the  verdict 
being  the  other  way,  and  of  the  consequent 
necessity  of  sending  the  case  to  a  fourth 
trial,  my  answer  is,  that  we  should  wait 
until  such  result  takes  place.  Besides,  I  do 
not  see  how  such  event,  even  if  it  should 
occur,  would  be  a  reason  for  sending  tbe 
cause  to  a  fourth  trial,  or  to  a  fifth,  for 
the  purpose  of  obtaining,  if  I  may  so  ex- 
press myself,  a  balance  of  verdicts  one 
way.  When  I  consider  the  facts  of  this 
ease,  1  am  obliged  to  conclude,  that  great 
and  gross  injustice  has  been  done,  and  that 
all  should  cry  with  a  loud  voice  to  have  it 
undone.  In  Srvinnerton  v.  the  Marqids  of 
Stqffbrd,  there  was  conflicting  evidence; 
in  my  opinion,  there  was  none  such  here. 
This  is,  I  repeat  it,  a  case  of  gross  ii^os* 
tice.  Reference  has  been  made  to  a  per- 
verse verdict :  what  is  the  meaning  of  tbs 
phrase?  A  verdiot  palpably  againat  the 
justice  of  the  cause.  It  is  not  necessary 
that  it  should  be  founded  upon  corropt  or 
improper  motives.  The  verdict  here  was, 
I  make  no  doubt,  a  conscientious  one,,  bol 
it  was  quite  contrary  to  the  evidence,  la 
fine,  the  verdict  has  been,  in  ny  opinion, 
so  palpably  unjust,  that  I  think  the  caoae 
should  be  sent  to  a  third  trial.  Of  oar 
authority  on  tbe  subject  there  can  be  no 
doubt,  but  it  should  be  nsost  rekctantly 
exercised  ;  and  it  is  with  miiek  regret  that 
I  find  myself  obligoil  to  come  to  this  con* 
elusion. 

CoLTMAM,  J.*— I  also  foel  my  aituation 
to  be  one  peculiarly  paiafol,  when  I  find 
myself  obliged  to  differ  in  opinion  from 
my  Lord  ai^  my  Brother  Park.  Withont 
agreeing  precisely  with  the  reasees  on 
which  my  Brother  Vaughan  has  founded 
his  judgment,  it  is,  I  think,  quile  dear 
that  justice  has  not  been  done.  The  moil 
material  evidence,  in  cases  of  this  kind,  is, 
that  of  the  captain,  inasmuch  as  there  is  a 
pledge  for  his  correctness,  as  he  is  con* 
trouled  by  the  log,  and  this  is  a  chedh 
from  which  the  other  vitneasea  ar«  ex<- 
empt.  Here,  his  evidence  was  principaUy 
on  the  seaworthiness  of  the  ship,  as  to  ber 
timber ;  and  it  alsa  appeared,  from  thm 
same  source,  that  there  was  notasnffioient 
crew ;  upon  this  latter  point  there  is  so 
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great  difference,  if  any,  in  the  mind  of  the 
Court.  We  are  then  met  by  an  argument, 
which  1  admit  to  be  strong  indeed,  namely, 
that  there  have  been  two  consistent  ver- 
dicts found  by  two  special  juries,  who 
decided  upon  a  subject  on  which  they  are 
more  competent  to  decide  than  we.  This 
I  freely  admit,  provided  those  juries  duly 
appreciated  the  principles  of  their  deci* 
aions,  and  those  on  which  they  were  called 
to  act.  Whilst  I  express  myself  thus,  I 
admit,  to  the  fullest  extent,  the  right  of 
the  Court  to  grant  new  trials  without 
limit,  under  proper  circumstances,  for 
the  purpose  of  preventing  injustice.  It 
has  been  said,  that  as  the  second  verdict 
was  similar  to  the  first,  the  application 
should  not  be  granted,  more  especially 
when  the  question  to  be  decided  was  a 
mere  question  of  fact :  I  should  certainly 
leel  the  force  of  this  observation,  if  the 
juries  had,  upon  these  occasions,  acted 
with  a  due  appreciation  of  the  principles 
of  law,  with  regard  to  the  subject-matter 
of  discussion.  I  admit,  for  my  part,  that 
I  look  not  without  some  jealousy  upon 
verdicts  of  this  description,  inasmuch  as 
juries  are  anxious  to  divide  amongst  many 
that  loss  which  might  be  ruinous  to  an 
individual ;  and  in  deciding  under  the  in- 
fluence of  such  feelings,  they  do  not  act 
m  obedience  to  the  principle  of  law.  This, 
it  should  be  observed,  was  not  an  insur- 
ance out  and  home.  I  take  it  for  granted 
that  there  was  an  insurance  out,  and  that 
this  upon  the  home  voyage  was  separate. 
The  evidence  given  was,  as  to  the  proper 
state  of  the  ship  on  the  home  voyage,  and 
as  to  whether  there  was  a  sound  crew.  Aa 
to  the  difficulty  of  providing  amply  for  the 
ship,  under  the  circumstances,  thiat  was  not 
ior  the  jury ;  the  question  was,  whether 
die  wtaa  in  a  proper  condition  at  the  mo- 
kDent  when  the  policy  attached.  It  was, 
no  doubt,  for  the  jury  to  determine  whe- 
ther she  was  in  such  state  at  the  time  of 
her  sailing;  and  it  was  thus  submitted 
to  them  by  the  Lord  Chief  Justice.  In 
fine,  as  I  am  satisfied  that  justice  has  not 
been  dene,  and  aa  I  am  not  satisfied  that 
the  jury  have  acted  in  due  appreciation  of 
and  obedience  to  the  principles  of  law,  I 
am  of  opinion  that  the  application  should 
be  granted,  and  that  the  cause  should  go 
down  to  a  third  triaL 


The  Court  being  equaOy  divided,  no 
rule  was  made ;  consequently  the  verdict 
was  to  stand. 

June  12. — Wilde,  Serj,  obtained  a  rule 
for  opening  the  consolidation  rule,  and  al- 
lowing another  action  to  be  tried. — He 
referred  to  Cohen  v.  Bulkeley{5),  where 
Mansfield,  C.J.  said,  **  The  consolidation 
rule  is  never  deemed  absolutely  binding, 
unless  the  Court  is  satisfied  with  the  event 
of  the  cause  tried."  It  was  evident,  upon  the 
present  occasion,  that  the  Court  were  not, 
and  could  not,  be  satisfied  with  the  result, 
inasmuch  as  their  sending  the  cause  to  a 
second  trial  shewed  they  were  dissatisfied 
with  the  first  verdict;  and,  the  seccmd  ver- 
dict being  the  same,  the  dissatisfaction  of 
the  Court  must,  of  course,  remain. 

Taddyy  Serj.  and  Charmell  urged,  that 
the  application  should  not  be  granted.-— 
They  admitted  Cohen  v.  BtdheHy,  but  al- 
leged that  the  rule  for  opening  tlie  conso- 
lidation rule  there,  was  made  absolute 
because  the  merits  of  the  cause  had  not 
been  tried.  But  the  merits  had  been  tried 
here,  and  upon  them  the  two  consistent 
verdicts  were  found ; — they  also  referred  to 
Doyle  V.  Douglas  (6). 

TiKDAL,  C.J. — I  am  unable  to  see  any 
sufficient  distinction  between  the  appli* 
cation  now  made  to  the  Court,  and  that 
made  on  the  former  occasion,  to  which 
reference  has  been  made.  In  this  case,  an 
application  is  made  to  the  Court  to  open 
the  consolidation  rule,  and  send  the  cause 
to  a  new  trial,  after  two  trials  have  al- 
ready been  had,  in  which  the  juries  agreed 
in  their  findings,  and  returned  verdicts  the 
same  way  in  both.  A  consent  to  this  appli- 
cation, upon  our  parts,  would,  in  my  opi- 
nion, go  to  establish  a  dangerous  precedent 
indeed.  Suppose  we  were  to  agree  to  the 
application,  and  send  tlie  cause  to  a  new 
trial,  and  the  verdict  were  the  other  way, 
what  should  there  be  to  prevent  our  being 
applied  to  by  all  the  other  defendants  suc- 
cessively for  the  attainment  of  a  similar 
object  ?  Would  not  the  consequence  be, 
that  we  should  be  called  upon  to  open 
the   rule  again,   and   permit  other  trials 

(5)  5  Taunt  165. 
(6>  4  B.  &  AU.  545. 
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to  be  had?  This,  as  it  appears  to  me, 
would  be  the  result  of  our  acceding  to 
the  demand  now  made.  If,  indeed,  the 
subject  of  discussion  was  not  put  fully 
to  the  jury,  if  there  was  a  failure  or  de- 
fect of  justice,  if  the  usual  facilities  were 
not  granted  upon  the  investigation,  or  if  new 
evidence  had  been  discovered  subsequently 
to  the  trial,  in  such  case  we  might  in- 
deed be  fairly  called  upon  to  open  the 
rule;  but  no  such  circumstance  has  in- 
tervened here.  This  is  a  case  in  which 
there  have  been  two  verdicts  the  same  way, 
and  in  which  two  juries  have  determined 
a  question  purely  of  fact,  and  have  pro- 
nounced the  same  decision  upon  the  merits. 
In  such  a  state  of  things  it  is,  I  think,  better 
that  individual  hardship  should  be  en- 
dured, than  that  a  general  and  long  esta- 
blished rule  should  be  violated.  The  rule 
should  be  discharged. 

Park,  J. — I  have  had,  as  all  who  know 
me  must  admit,  much  experience  in  trans- 
actions of  this  description ;  but  an  in- 
stance similar  to  this  has  never  come  under 
my  observation.  During  the  discussion,  I 
have  appealed  to  my  Brother  Wilde,  and 
have  asked  him  to  produce  a  single  case 
in  which  the  consolidation  rule  has  been 
opened  after  two  verdicts  found  the  same 
way.  If  the  proposition  is  assented  to,  I 
see  no  ground  upon  which  we  can  deny  a 
similar  application  to  the  other  parties.  I 
do  not  see  why  we  must  not  grant  new  trials 
to  the  other  defendants,  until  there  shall 
be,  if  I  may  so  express  myself,  an  equality 
of  verdicts.  This,  it  should  be  recollected, 
was  merely  a  commercial  question  of  fact, 
upon  which  two  full  special  juries  formed 
the  same  opinion.  I  do  not  say,  whether 
the  verdicts  are  satisfactory  or  not ;  it  is 
merely  sufficient  to  say,  that  they  have 
been  found  for  the  plaintiff.  And  here  I 
cannot  help  observing  that,  as  it  appears 
to  me,  an  attempt  has  been  made  by  a  side 
wind  to  do  that  which  the  Court  have  be- 
fore refused  to  do.  The  sensible  distinc- 
tion has,  I  think,  been  taken  by  my  Lord, 
namely,  that  if,  on  the  first,  or  even  on 
the  second  trial,  anything  of  a  certain 
description  had  occurred,  if,  for  instance, 
the  merits  of  the  case  were  not  fully  sub- 
mitted to  the  jury,  under  such  circum- 
stances, we  might  open  the  rule,  and  send 
the  matter  to  be  tried  again.    But  there  is 


no  such  point  in  this  case.  Two  special 
juries  have  severally  found  similar  ver- 
dicts; twenty-four  men  have  agreed  in 
coming  to  the  same  results,  from  the  facts 
submitted  to  them.  As  it  appears  to  me, 
the  sending  of  the  cause  to  another  trial 
would  be  attended  with  the  most  danger- 
ous consequences,  and  it  would,  besides, 
be  making  the  consolidation  rule  of  no 
effect  whatever.  Everybody  knows  the 
anxiety  of  those  who  are  concerned  in 
insurance  causes,  and  there  would  be 
constant  applications  to  the  Court  to  let 
parties  in  to  try  another  cause.  The 
precedent  would,  1  repeat  it,  be  most  dan- 
gerous ;  and  the  rule  should  be  discharged. 
Vauohan,  J. — 1  lament  that  I  cannot 
reconcile  it  to  myself  to  concur  in  opinion 
with  my  Lord  and  my  Brother  Park.  I 
am  bound,  I  think,  to  differ  from  them 
upon  this  point,  if  it  were  only  for  the  pur- 
pose of  maintaining  my  consistency,  with 
regard  to  that  conclusion  at  which,  upon 
the  former  discussion  of  this  case,  I  have 
arrived.  The  variance,  however,  is  imma- 
terial as  to  any  result,  as  the  majority  of 
the  Court  are  the  other  way.  I  cannot 
help  thinking  that  this  is  an  application 
to  the  sound  sense  and  discretion  of  the 
Court ;  and  when  I  am  asked  to  point  out 
a  case  in  which  the  rule  has  been  opened 
under  circumstances  like  the  present,  I 
would  answer,  by  asking,  in  my  turn,  was 
there  any  case  in  which,  upon  motion  for  a 
new  trial,  the  Court  was  divided?  The 
party,  no  doubt,  has  admitted  that  he  would 
be  bound  by  the  verdict ;  but,  in  so  ad- 
mitting, his  meaning  certainly  was,  that  it 
was  to  be  by  such  verdict  as  should  be 
satisfactory  to  the  judgment  of  the  Court; 
and  surely  it  would  be  hard  to  say,  that 
that  verdict  was  satisfactory,  on  which  the 
Court  were  divided.  It  must,  I  think, 
be  admitted,  in  the  honest  expression  of 
opinion,  that  the  Court  were  dissatisfied 
with  the  verdict,  in  respect  of  which  they 
were  uncertain  whether  it  was  right  or 
wrong.  In  pursuing  the  course  which, 
on  this  occasion  I  feel  myself  called  on 
to  pursue,  I  wish  it  to  be  understood  that 
I  am  most  anxious  for  the  termination  of 
suits;  and  that  I  coincide  perfecdy  in 
the  correctness  of  the  maxim,  intereM 
reipubluuE  ut  sii  Jhns  Uiium.  It  is  said 
here,  that  the  contention  is  at  an  end  be- 
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tween  the  litigating  parties,  and  that  the 
plaintiff  is  entitled  to  and  will  receive  the 
fruits  of  the  action,  namely,  his  damages 
and  costs.  This,  no  douht,  is  so,  but 
then  a  third  party  intervenes :  he  steps  in, 
and  says,  he  is  interested  in  the  cause; 
and  be  also  naturally  says,  that  when  he 
agreed  to  be  bound  by  the  verdict,  it  was 
by  such  verdict  as  was  sanctioned  and 
supported  by  the  Court.  For  these  reasons 
I  think  the  rule  should  be  opened,  especi- 
ally as  the  plaintiff  will  receive  no  injury. 
It  is  then  asked,  what  the  consequence 
would  be,  if  the  verdict  were  the  other  way 
upon  the  third  trial  ?  My  answer  is,  that 
I  should  be  satisfied  with  such  verdict, 
and  I  would  not  send  it  down  again.  In 
fine,  under  all  the  circumstances  of  the 
case,  for  the  purpose  at  once  of  preserv- 
ing my  own  consistency,  being  dissatisfied 
with  the  present  result,  and  thinking  that 
the  justice  of  the  case  has  miscarried,  I  am 
of  opinion  that  the  rule  should  be  opened, 
and  that  the  underwriters  should  not  be 
concluded  by  the  present  verdict. 

CoLTMAN,  J. — I  do  not  see  how  I  can 
be  liable  to  the  charge  of  inconsistency  by 
refusing  to  make  the  rule  absolute,  for 
sending  the  cause  to  a  new  trial.  My  own 
opinion  is,  that  we  should  not  open  the 
rule  with  regard  to  a  case  which  has  been 
decided  upon  facts.  I  am,  and  ever  .shall 
be,  opposed  to  the  attaining  indirectly  of 
that  object  which  cannot  be  attained  by 
direct  means.  The  case  has,  I  think, 
been  substantially  decided ;  and  the  rule 
should  be  discharged. 

Rule  discharged. 


1837 
June 


*        V     DOE  (/.  BRAMB  t;.  HAPLE  (1). 

Stamp-^  Assumpsit — Mortgage, 

Deeds  which  purport  to  he  assignments  of 
am  original  mortgage  for  the  remainder  of  a 
term,  and  which  recite  such  mortgage^  and 
contain  a  charge  for  the  lease  and  for  m- 

(1)  Vide  6  Ltw  J.  (n.8.)  C.P.  187,  as  Doe  d. 
Brmine  9,  Maple,  where  the  rule  was  refused,  upon 
tbe  objection  roonded  apon  the  alleged  iooompetency 
of  tbe  witnesses.  The  assignments  and  the  objec- 
tions taken  are  set  forth  with  more  particnlaritj 
Ii0j9  thmn  opon  the  former  occasion,  inasmuch  as 
ihmt^  tbe  opinion  of  Ae  Conrt  was  delirered  solely 
upon  the  incompetency. 


terest  paid  to  the  assignor,  with  i$Uerest  on 
both  sums,  do  not  require  an  ad  valorem 
stamp,  under  55  Geo,  3.  c.  184. 

The  objections  taken  by  Kelly t  and  upon 
which^  the  rule  nisi  for  entering  a  nonsuit  in 
this  case  was  granted,  were  as  follows :  that 
a  deed  of  the  11th  of  October  1815,  and 
another  to  the  lessor  of  the  plaintiff  in 
1825,  were  not  properly  stamped.  The 
former  purported  to  be  an  assignment  of 
property  from  Barthrop  to  Pytches,  for  the 
remainder  of  a  term  of  900  years,  to  secure 
1 ,500/.  and  interest.  This  deed  was  stamped 
with  a  deed  stamp,  and  recited  the  original 
mortgage  in  1775  and  a  subsequent  assign- 
ment to  Battley,  town  clerk  of  Ipswich,  in 
trust  for  the  corporation,  and  then  an  assign- 
ment from  Battley  to  Barthrop.  Doe  v. 
Brooks  (2)  was  distinguished,  as  there 
there  was  proof  of  the  seisin  of  the  mort- 
gagor, which  was  not  so  here  ;  thus  the 
recitals  could  not  be  considered  as  evidence 
of  tbe  original  mortgage,  consequently  the 
deed  itself  was  not  a  mere  assignment,  but 
a  mortgage,  and  should  be  stamped  with 
an  ad  valorem  stamp.  The  deed  to  the 
lessor  in  1825,  was  stamped  thus: — 
upon  the  first  skin,  M,  I5s,,  on  the  second, 
1/.  5s,t  on  the  third,  W.  5s,  This  deed 
was  a  transfer  of  the  original  mortgage 
for  1,500/.,  and  a  charge  not  only  for  the 
lease,  but  for  the  further  sum  of  37/.  lOs, 
paid  to  the  assignor  for  interest,  with  interest 
on  both  sums.  This  deed,  it  was  contend- 
ed, required  an  ad  valorem  stamp  upon  the 
whole  sum  of  1,537/.  10^., as  the  exemption 
from  the  transfer  duty,  under  the  55  Geo.  3, 
was  only  where  no  further  sum  of  money  is 
added  to  the  principal  money  already  se- 
cured. In  this  case,  although  the  37/.  10«« 
paid  by  the  lessor  was  for  interest  upon  the 
existing  mortgage,  yet  it  was  not  paid  in  the 
ordinary  way  of  interest  by  the  corporation, 
but  it  was  actually  advanced  by  the  lessor 
as  a  loan  to  the  corporation  at  the  time  of 
the  execution  of  the  deed,  and  was  added 
to  the  principal  money. 

Palmer  shewed  cause,  and — 

Kelly  and  O'Malley  were  heard  in  sup- 
port of  the  rule  (3). 

(9)  S  Ad.  &  £L  515;  a.c.  4  Uw  J.  (n3.)  K.B. 
tft. 

(5)  The  case  was  argued  at  much  length  upon  the 
necessity  of  tbe  defendant  being  serred  with  a  notice 
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TiNDAL,  C.  J. — ^This  case  is,  as  it  appears 
to  me,  capable  of  receiving  a  much  more  sim- 
ple solution  than  the  counsel  who  argue  for 
the  defendant  appear  to  suppose,  and  it  will 
consequently  be  unnecessary  to  enter  into 
much  of  the  learning  which  the  discussion 
has  called  forth.  This  is  an  action  by  the 
assignee  of  a  prior  mortgagee  against  the 
tenant,  who  has  been  admitted  into  posses- 
sion of  the  premises  by  the  mortgagor.  It 
is  contended,  on  the  part  of  the  plaintiff, 
the  assignee,  that  he  claims,  as  assignee, 
from  the  year  1815,  and  that  the  defendant, 
the  tenant  in  possession,  was  not  admitted 
until  1818.  Hence,  therefore,  it  follows, 
that  the  assignee  of  the  prior  mortgagee  is 
possessed  of  the  legal  estate,  and  his  claim 
must  prevail  in  a  court  of  law,  unless  some- 
thing appears  in  the  course  of  the  investi- 
gation which  shall  have  the  effect  of  cut- 
ting away  his  title.  When  the  cause  was 
in  course  of  trial,  a  deed  was  produced  in 
evidence,  and  it  was  objected  for  the  de- 
fendant, that  the  deed  appeared  on  the  face 
of  it  to  be  improperly  stamped,  and,  in  my 
opinion,  the  question  which  is  now  the 
subject  of  discussion  may  be  decided  upon 
the  validity  or  invalidity  of  the  objection 
which  has  been  thus  taken*  The  tenant 
contends,  that  if  the  plaintiff  means  to  avail 
himself  of  the  grant  of  900  years,  the  deed 
is  to  be  considered  as  an  original  mortgage, 
and  it  consequently  requires  an  ad  valorem 
stamp.  On  the  other  hand,  it  is  main- 
tained for  the  plaintiff,  that  the  deed  in 
question  is  not  a  mortgage,  but  the  assign- 
ment o£  one ;  that  the  deed  is  such  in  its 
operation,  and  its  object,  that,  when  stamped 
as  it  is  with  a  S5s.  stamp,  it  is  stamped  at 
it  ought  to  be,  and  therefore,  it  is  said,  the 
defendant's  objection  falls  to  the  ground. 
Now,  when  a  party  advanees  an  objection 
to  a  stamp,  there  is  no  other  way,  at  least 
none  that  1  know  of,  of  deciding  whether 
such  objection  is  rightly  made  than  by 
looking,  not  at  the  recitals,  but  at  the  deed 
and  its  operative  parts.  The  Judge,  upon 
whom  the  duty  devolves,  will  at  once  look 
at  the  deed  and  take  the  Stamp  Act  into 
his  consideration,  and  he  will  then  decide 

to  quit,  and  of  tbe  applicability  of  the  doctrioe  of 
Mtoppel ;  ^at,  as  the  Court  ga?e  no  opiaion  Qpon 
that  anbjaot,  deciding^  the  caae  upon  the  auffideacy 
of  the  aUDpe  alone,  it  is  deemed  unneceaaary  to  do 
BBore  than  thne  aUode  to  the  argnineBt. 


upon  the  question  in  dispute.  Sinee,  ihen* 
fore,  it  is  contended  for  the  defendant  that 
this  is  a  mortgage  deed,  and  that,  conse- 
quently, there  should   be  an  ad  valorem 
stamp,  it  becomes  our  duty  to  look  at  the 
statute  55  Geo.  S.  c.  184,  *  Mortgage,'  for 
the  purpose  of  ascertaining  what  sum  should 
be  afHxed  to  this  stamp.  The  words  of  die 
statute  applicable   to   the'  subject  are — 
*'  Where  the  same  respectively  shall  be 
made  as  a  security  for  the  repayment  of 
any  definite  or  certain  sum  of  money  ad- 
vanced or  lent  at  the  time,  or  previously 
due  or  owing,  or  forborne  to  be  paid  being 
payable,"    in  such    case,  an  ad   valorem 
stamp  is  required   by  the  statute.    Now, 
when  we  look  at  this  deed,  we  cannot  find 
that  any  sum  of  money  has  been  lent  or 
advanced  at  tbe  time, — we  merely  find  an 
assignment  of  the  mortgage  to  the  plaintiff 
— we  merely  find  that  the  old  security  hu 
passed.    What  money,  I  ask,  in  the  words 
of  the  statute,  has  been  '*  lent  or  advanced 
at  the  time"?     What  money    was  there 
"  previously  due  or  owing  or  forborne  to 
be  paid  being  payable"?     None  at  all: 
there  was  no  previous  intercourse  or  cor- 
respondence between  these  parties — they 
were    perfect    strangers    to    each    other. 
When,  therefore,  in  such  a  state  of  things, 
we  look  at  the  operating  part  of  the  deed, 
we  are  of  necessity  compelled   to  admit 
that  it  is  an  assignment,  and  was  intend- 
ed to  operate  as  such.    The  deed,  it  is  ad- 
mitted, refers  to,  and  is  founded  «poD,  a 
mortgage  for  1,500/.  to  Pytchers,  tbe  last 
mortgagee,  and  the  payment  of  10*.  to  tbe 
corporation;  and, in  the  deed, Mr.  Pytchers 
grants  and  the  corporation  confirm.    Now, 
if  this  is  not  a  mortgage,  is  it  not  an  assign- 
ment ?    It  cannot  be  denied  that  it  is ;  and 
in  such  case,  the  statute,  in  express  words, 
requires  the  transfer  or  assignment,  dispo- 
sition or  assignation,  of  any  mortgage  to  be 
stamped  with  a  85j.  stamp.  I'his  is  exaetly 
a  case  where  a  body  corporate,  still  entitled 
to  tlie  right  of  redemption,  make  a  bargan 
by  a  deed  in  which  no  sum  of  money  is  leiit« 
advanced,  or  paid.    It  is  then  said,  that  the 
deed  operates  as  an  additional  security. 
But  there  is  nothing  in  the  aclof  parliameot 
which  requires  that  the  stamp  contended  for 
should  be  affixed  to  the  added  security ; 
when  such  is  thrown  in,  it  is  only  upon  the 
added  sum  that  such  seonrity  ia  required. 
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Now,  if  the  deed  vmm  properly  ilatiped,as 
k  ray  opinion  it  wm,  it  ^uld  have  been 
received  in  evidence ;  and  when  we  read 
its  operative  part,  let  us  ask  if  it  is  a  grant 
for  900  years  ?  if  it  is,  the  defendant  is  out 
of  court,  as  he  does  not  advance  a  claim 
until  three  yeats  after  the  possession  of  the 
plaintiflT under  such  deed,  and  consequently 
such  fact  is  an  answer  to  this  part  of  the 
case.  If,  on  the  other  hand,  he  objects 
that  this  is  not  a  grant,  but  a  confirmation, 
such  objection  furnishes  an  answer  to  itself. 
Therefore,  in  either  point  of  view,  whether 
the  possession  was  acquired  under  a  new 
grant,  or  under  the  confirmation  of  an  old 
one,  the  legal  estate  was,  before  the  time 
of  bringing  the  action,  conveyed  to  the 
plaintiflT,  and  the  defendant  had  no  right  to 
stand  against  him  in  a  court  of  law.  The 
rale  should  be  discharged. 
Park,  J.  and  Vauoban,  J.  were  of  the 


\  opmion. 

CoLTMAN,  J. — I  agree.  The  case  is  clear 
upon  the  construction  of  the  Stamp  Act. 
It  ia  clear,  taking  the  deed  altogether, 
that  this  objection  to  the  stamp  cannot  be 
•oppcnrted.     It  is  said,  that  as  it  is  a  con- 
tract in  respect  of  money  secured  by  mort- 
mge,  there  should  be  a  mortgage  stamp. 
fiat  he  who  makes  sn  objection  of  this  de- 
•cription  must  prove  the  stamp  to  be  iosuf- 
dent ;  and  this  the  defendant  has  not  done. 
Neither,  indeed,  could  he  attempt  such 
proof,  except  by  reference  to  the  recitals 
of  the  deed,  and  to  such  reference  he  has 
himself  objected  altogether.    There  is  no 
evidence  of  money  lent  or  advanced  at  the 
time,  except  such  evidence  as  might  be  de- 
rived from  the  recitals,  and  we  must  not 
kK>k  at  them  for  the  purpose  of  ascertain- 
ing the  ikeu    We  must  not  look,  from  the 
deed,  to  discover  whether  the  money  was 
previously  due  or  owing.     The  complete 
anawer  to  the  objection  is,  that,  for  aught 
that  appears,  the  stamp  was  sufficient,  and 
it  waa  incumbent  on  the  objector  to  esta- 
hlish  the  negative.     As  to  the  other  parts 
of  the  <»se,  I  will  not  shrink  from  pronounc- 
ing an   opinion  upon  them  at  the  proper 
ttme,  but  it  is  better  to  say  nothing  upon 
the  subject  until  it  comes  properly  before 
us.  There  is,  however,  one  point  which  has, 
I  thtnky  been  decided  by  the  case  of  Doe  v. 
Brookes^  where  it  was  held,  that  if  recitals 
are  need,  in  one  case,  they  must  be  used  in 
New  Soiit,VL— C.P. 


anodier ;  and  if  they  create  difficulties,  the 
party  seeking  to  avail  himself,  for  his  own 
purposes,  of  such  recitals,  must  take  the 
consequences.  The  rule  should  be  dis- 
charged. 

RuU  discharged. 


18S7.     \ 

MaV  £7     I      ^^'^^^^  ^*  HOTHAM. 

Writ  of  TriaJr—New  Trial. 

Whtre  a  writ  of  trial  ii  directed  to  a  court 
of  record,  a  copff  of  the  Judge's  notes  vert- 
J6ed  by  affidavit  is  not  necessary  on  mooing 
for  a  new  trial,  as  the  Judge  of  such  court 
will  send  his  notes  to  the  superior  courts  and 
need  not  give  a  copy  to  the  parties. 

This  case  was  tried  befi>re  Mr.  Serjeant 
Arabin,  the  Judge  of  the  SherifiTs  Court  of 
London,  under  a  writ  of  trial,  pursuant  to 
S  &  4  Will.  4.  c.  42.  s.  17.  A  verdict 
having  been  found  for  the  defendant,  now — 

fVUde,  Serj.  moved  for  a  new  trial.  He 
stated,  that  he  could  not  produce  a  copy 
of  the  Judge's  notes  verified  by  affidavits, 
as  upon  application  made  to  the  learned 
Serjeant  for  a  copy,  he  refused,  observing, 
that  he,  as  a  Judge  of  a  court  of  record, 
would  send  his  notes  to  the  Judges  of  the 
superior  court,  but  he  would  not  give  a 
copy  to  the  party. 

The  Court  acknowledged  the  propriety 
of  the  distinction,  and  granted  the  rule, 
without  the  copy  of  the  notes  being  pro- 
duced. 


1887 
May  27 


i.} 


PINLKTSON  e.  M'kSMZIS. 


Bill  of  Exchange — Pleading — Payment 
of  Money  into  Court* 

In  an  action  of  debt  on  a  bill  of  exchange^ 
a  plea  of  payment  of  a  sum  of  money  into 
court,  and  that  the  defendant  is  not  indebted 
to  a  greater  amount,  mould,  it  seems,  be  bad 
on  £murrer,  as  a  violation  of  the  rule  of 
Hilary  term,  4  Will  4.  But  the  objection  is 
too  late  after  issue  joined^  and  vertiUctfor  the 
defendant* 

tN 
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Debt»  The  declmration  eotttitted  of  two 
counts,  one  by  the  plaintiff  as  indorsee 
against  the  defendant  as  acceptor  of  a  bill 
of  exchange  at  three  months  date  for 
78/.  135. 6(2.,  of  which  one  R.  P.  Gillies  was 
the  drawer ;  the  other,  for  money  paid  by 
the  plaintiff  to  the  use  of  the  defendant. 

Plea — 1  St,  that  the  plaintiff  ought  not, 
&c.,  because  the  defendant  now  brings  into 
court  the  sum  of  51,  3s.  6(/.,  ready  to  be 
paid  to  the  plaintiff:  that  he  is  not  mdehted 
to  the  said  plaintiff  to  a  greater  amount 
than  the  said  sum  of  51.  $s,  6d.  in  respect 
of  the  causes  of  action  in  the  said  declara- 
tion mentioned,  and  this  he  is  ready,  &c 

In  his  replication,  the  plaintiff  traversed 
the  allegation,  that  the  defendant  was  not 
indebted  in  more  than  the  sum  of  5L  3$»  6d^ 
on  which  issue  was  joined,  (i) 

Upoiv  the  trial,  which  took  place  before 
Vaughan  J.,  at  the  sittings  at  Westminster, 
a  rerdict  was  found  for  the  defendant. 

Wiide  Serj.  obtained  a  rule  for  entering 
judgment  for  the  plaintiff,  non  oibtiaMte  o«- 
redicio,  or  setting  the  verdict  aside,  or  for 
a  new  trial. 

Keliy  {Bagley  was  with  him,)  shewed 
cause,  and  contended,  that  the  plea  of  net 
ktdehtedt  used  by  die  defendant  here,  was 
not  a  violation  of  the  rule  of  Hilary  term^ 
4  Will,  4,  by  which  such  plea  was  forbid- 
den  in  actions  upon  bills  of  exchange  and 
promissory  notes;  and  the  party  was 
obliged  to  traverse  some  matter  «f  factw 
The  peculiarity  here  was,  that  the  defen- 
dant paid  a  certain  sum  into  court,  and 
there  was  nothing  in  the  rule  to  prevent 
him  from  pleading,  that  he  owed  nothing 
more ;  at  all  events,  if  there  was  any  well* 

(1)  There  wmt  a  teeond  pite,  which  stated,  that 
defendant  had  no  consideration  for  his  acceptance  ; 
that  he  bad  given  the  bill  to  Gilliea,  the  drawer, 
(or  the  purpose  of  keing  diaoonnted,  and  the  drawer 
failing  in  sach  object,  was  to  retam  the  bill ;  that 
the  drawer  deposited  the  bill  in  the  bsnds  of  a  third 
party,  as  a  secarity  for  the  sum  of  5/.,  which  anm 
the  plaintiff  psid,  and  thereby  got  poaseasion  of  the 
bill,  which  he  retained,  under  coh>ur  and  pretence 
of  adabtolaiaoed  to  be  dae  to  ^tbe  plaialiff  from 
the  drawer,  and  the  plaintiff  held,  and  now  holds 
the  bill  without  any  other  consideration  or  Tslue 
than  the  payment  of  the  said  sum  of  &L  already 
vpecifted ;  and  that  the  drawer  nerer  r^ceiredlbr  the 
•aid  bill  or  the  iadofseiueut  wore  than  the  said  sum, 
&c.  Replication,  d4  n^furid,  Aa  the  Coart  pro;- 
nonnoed  no  opinion  as  to  this  plea,  and  decided  tlie 
ease  upon  the  ^rat,  it  is  nnnecessary  to  notice  the 
diaeosaion  which  aroae  upon  it. 


founded  objection  to  die  plea,  it  sbouM 
have  been  taken  upon  special  demurrer, 
and  was  too  late  afVer  issue  joined  and  ver* 
diet. 

Wilde,  Setj.y  in  support  of  the  rule,  coo- 
tended,  that  tlie  mode  of  pleading  now 
adopted,  would,  if  sanctioned  by  the  Coort^ 
repeal  the  rule  (ramed  for  the  purpose  of 
compelling  the  party  to  oome  to  a  precise 
issue.  If  this  course  were  upheld,  the  dt* 
fondant,  by  paying  li«  into  court,  would  be 
enabled  to  plead  the  general  issue  as  to  the 
remainder,  and  thus  let  in  all  the  inconve- 
nience which  it  was  the  object  of  the  rule 
to  exclude, 

TiHDAL,  CJ.^ — I  am  of  opinion,  that  this 
case  may  be  decided  on  the  first   plea, 
which  appears  upon  (he  record.     It  caa* 
not  be  denied,  at  least  as  I  am  at  present 
advised,  that  this  is  a  bad  plea,  and  that  it 
would,  on  special  demurrer,  be  be4d  to  be 
a  violation  of  the  general  rule,  that,  in  ae* 
tions  upon  bills  <^  exchange,  whether  ia 
debt  or  in  assampsit,  this,  which  was  the 
generaliflsoe,  should  be  inadmissible  in  law. 
But,  as  the  parties  have  thought  proper  te 
join  issue  (although  the  defendant  by  his 
plea  has  violated  the  general  ruleX  -and  ge 
down  to  trial  upon  a  certain  allegation— a 
proposition  perfectly  substantial — that  is, 
whether  there  was  more  or  less  than  the 
sum  of  5/.  due,  the  coarse  pursued  cannot 
now,  I  think,  be  disputed ;  just  aa,  rcnsen 
ing  from  analogy,  in  an  action  on  a  bondi 
the  plea  of  nil  debet  wonld  have  been  bnd^ 
as  the  party  should  have  shewn,  that  ftff 
which  he  contended,  upon  a  p)eat»f  iwis  ««( 
factum.     Yet,  as  in  such  case,  after  a  trtii 
upon  the  merits,  the  objection  oonid  not  be 
taken ;  so,  in  the  caae  which  fonno  the 
subject  of  discussion,  ahhovgh  tbe  plea 
was  bad,  yet,  as  it  was  put  forward .  mm  a 
aubstantial  groimd  of  defence,  the  piMiidff 
IS  now  too  late  in  his  objeotion.  He  ennsiot 
now  be  allowed  to  turn  round  on  this  pieo^ 
and,  by  raising  this  objection,  disturb  the 
verdict  which,  as  it  appears  to  me,  fita  the 
facts  of  this  case  as  closely  as  it  is  poeat* 
ble ;  and  these  ^ts,  at  (east  in  my  opiaion, 
tend  strongly  to  shewv  that  not  more  than 
SLt  or,  as  it  may  be,  nothing  at  all,  vena 
due.     The  mle  should  be  diaoharged* 

Paxk  J.-^l  am  of  ^fae  same  opin 
Mr  toe  same  laaaoas. 
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Vavoban,  J.^I  agrect  Th«  plaintiff 
eotild  not,  I  think,  hav«  treattd  tha  plea  as 
a  nullity;  and»  aa  it  turns  out  that  not 
more  than  5L  were  due»  the  verdict  may 
itand. 

CoLTVAM  J.--*I  am  of  the  same  opinion. 
There  is,  perhaps,  some  difficulty  in  the 
eonatructionofthe  17th  general  rule,  which 
requires  the  payment  of  money  into  courl 
to  bo  pleaded  in  all  cases,  when  we  look 
upon  such  rule  as  contrasted  with  the  rules 
as  to  pleadings  in  particular  actions,  respect* 
ing  the  plea  mw  debet ,  and  the  speeifie denial 
of  some  particular  matter  offset,  or  a  spe* 
dsl  plea  in  confession  and  avoidance  sub- 
stimted  £br  it.    The  Judge  at  Nisi  Prius 
has,  generally  speaking,  little  more  to  do 
than  read  the  record :  and  what  has  ap«>* 
peered  on  the  record  here  ?^this,  that  the 
pbinttff  ought  not,  &o.,  because  the  de* 
feadant  now  brings  into  court  the  sum  of 
&L  Ss,  6d»t  &c. ;  that  he  is  not  indebted  to 
the  aaid  plaintiff  to  a  greater  amount  than 
the  said  sum,  &c.     It  is  to  this  allegadon 
that  the  objection  is  now  taken  ;  but  it  has 
not  been  taken  hitherto,  and  it  does  not 
lie  in  the  plaintiff's  mouth  to  take  it  now. 
As  to  the  plea  itself^  it  is,  I  think,  clearly 
bad  under  the  rule,  it  being  the  intention 
of  those  who  framed  such  rule,  that,  in 
jwtioiia  upon  bills  of  exchange,  some  parti* 
ralar  natter  of  &ct  alleged  in  the  dedarai- 
tion  sluHild  be  specifically  denied;  and, 
when  the  defence  is,  that  a  part  has  been 
paid,  it  should  ba  shewn  how  the  rest  was 
diacbaf^ad.     Suppoae,  in    an    action  of 
debt  on  a  simple  contract  for  100/,,  the 
defeaJmit  pleaded,  aa  he  might  by  the  rule, 
that  he  waa  never  indebted  in  manner  and 
Ibnn  as  in  the  declaration  alleged  :    I  en<- 
ttftain   a  very  great  doubt,  whether  he 
»onki  he  entitled  to  a  verdict,  by  shewing 
that  he  had  paid  95/.,  and  that  only  6L 
remained  to  be  paid.    In  that  case,  there 
would    be  no  necessity  for  the  plaintiA'  to 
demur    to  the  plea*     Suppose  an  action 
:were  brought  upon  a  simple  contract  debt 
£or  goods  sold  and  delivered,  and  a  plea 
like  this  were  put  upon  the  record,  the 
othtr  fMirty  need  not  demur,  as  the  mean- 
ing of  the  plea  might  be,  that  more  was 
never  due :  would  it,  under  the  plea,  be 
competent  to  the  defendant  to  prove  pay<- 
meni  ?     This  would  be  leaving  the  course 
open,  to  all  matters,  aa  it  .waa.  before  the 


^les.  Theea  ia,  I  think,  a  diflRcuIty  in  the 
way,  which,  perhaps,' will  be  beat  satisfied 
by  discharging  this  rule. 

Rule  discharged. 


} 


PULLER  V.  TAYLOR. 


i8a7. 

May  81. 

Metropolitan  Paving  Act — Construction, 

The  6Sth  seciion  of  57  Oeo.  S.  c.  129.  en* 
titledt  *  An  act  for  better  pavings  improoingt 
and  regulating  the  streets  of  the  metrop&m 
Us,  and  removing  and  preventing  nuisances 
and  obstructions  therein,*  authorised  the 
eovfimissioners  or  trustees,  ^e.  having  tl^e  con* 
trotd  of  ihe  pavements  qf  the  streets  and  pub'^ 
lie  places  in  any  parochial  or  other  district 
within  the  jurisdiction  of  the  act,  to  cause 
posts  of  wood,  stone,  or  iron,  to  be  set  up  near 
or  adjoimng  to  the  foot  pavements  in  such  part 
4*^.  as  they  should  judge  necessary.  It  also 
authoriMsd  them  to  set  up  posts  and  rails 
near  or  adjoining  to  any  vacant  ground  or 
other  exposed  and  dangerous  place  abutting 
upon  or  adjoining  to  any  of  the  streets  or 
public  places  in  such  parochial  or  other  dis^ 
iricU,  Of  c,  for  the  purpose  of  preventing  acci* 
dents  and  casualties*  The  dejenelant  {the  clerk 
to  the  Commissioners  of  Paving)  having  fixed 
two  posts  and  an  iron  rail  adjoining  to  a 
certain  yard  or  space : — Held,  that  he  had 
exceeded  the  authority  given  by  the  statute^ 
inasmuch  as  the  yard  or  space  adjoining  to 
which  the  potts  and  rail  had  been  fixed,  was 
not,  from  what  appeared  in  the  case  submit-^ 
Ud  for  the  opinion  of  the  Courts  vacant 
groundf  or  an  exposed  and  dangerous  place* 

Semble — that  the  casualties  and  accidents, 
for  the  prevention  of  which  the  authority  was 
given,  are  such  as  affect  the  public,  not  such 
as  operate  as  a  nuisance  to  a  private  indi* 
vidual,  and  for  which  the  law  has  provided 
the  party  with  a  remedy. 

This  was  an  action  on  the  case  to  re- 
cover damages  for  an  injury  to  a  yard,  the 
reversion  of  which  belonged  to  the  plain* 
tiff,  situate  in  the  parish  of  St.  Martinr 
ia-the-Fields,  within  the  liberty  of  West- 
minster, in  the  county  of  Middlesex,  and 
abutting  on  a  ceruin  public  way  or  pas- 
sage, called  the  Hop  Garden,  also  in  the 
said  parish  and  liberty,  by  fixing  and  set* 
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ting  up  in  the  said  way  or  passage,  called 
the  Hop  Garden,  two  strong  posts  of  a 
permanent  nature,  and  one  iron  har,  fast- 
ened to  two  other  iron  hars  inserted  in  the 
ground,  also  of  a  permanent  nature,  hy 
means  whereof  the  frontage  of  the  plain- 
tiff's said  yard,  where  it  ahuts  upon  the 
said  way  or  passage,  was,  and  still  is,  per- 
manently incommoded  and  obstructed,  and 
the  plaintiff  and  his  tenants,  occupiers  of 
the  said  yard,  were,  and  still  are,  perma- 
nently prevented  and  hindered  from  pass- 
ing along  the  said  way  or  passage,  called 
the  Hop  Garden,  to  and  from  the  said 
yard  of  the  said  plaintiff,  and  from  using 
the  said  yard  of  the  said  plaintiff  in  as  be- 
neficial a  manner  as  the  said  plaintiff  and 
his  tenants  and  occupiers  had  been  accus- 
tomed to  use  it. 

Plea — not  guilty. 

Upon  the  trial,  before  Tindal,  C.  J.,  at 
the  sittings  after  Hilary  term,  a  verdict 
was  found  for  the  plaintiff  for  200^  da- 
mages, subject  to  the  opinion  of  the  Court 
upon  the  following 

CASE. 

The  Hop  Garden  is  a  court  or  passage 
running  east  and  west,  and  leading  from 
Bed  ford  bury  into  Saint  Martin's-lane. 
The  north  side  of  this  court  or  pas- 
sage is  entirely  inclosed  by  dwelling- 
houses  and  buildings.  On  the  south  side 
there  are  buildings  extending  up  the  court 
or  passage  for  a  considerable  distance.  From 
the  east  end,  about  the  middle  there  is  an 
open  space  or  yard,  abutting  on  and  ad- 
joining to  the  said  court  or  passage ;  the 
length  of  the  frontage  of  which  open  space 
or  yard  is  thirty-six  feet  four  inches,  and 
the  breadth  or  depth  inward  from  the  said 
court  or  passage,  twenty- two  feet  six 
inches.  This  space,  or  yard,  is  quite  open 
to  the  court  or  passage,  but  inclosed  by 
buildings  on  the  other  three  sides.  It  be- 
longs to  two  persons ;  that  part  to  the  east 
side  towards  bedfordbury  for  ten  feet  four 
inches  of  the  frontage  towards  the  court  or 
passage,  and  for  the  whole  depth  or  breadth, 
IS  now  occupied  as  a  frontage  to  a  cow- 
house by  one  Sparke,  on  a  lease  from 
Woodburn,  the  owner,  the  occupiers  hav- 
ing always  enjoyed  a  cartway  from  Bed- 
fbrdbury  to  the  premises,  now  occupied  as 
a  cow-house;  the  remaining  part  of  the 


open  spaceoryardto  the  west,  towards  St 
Martin's-lane,  belongs  to  the  plaintiff,  and 
is  occupied  as  a  frontage  to  a  stable  and 
cart- house  ;  on  the  west  side  is  a  flatting 
mill,  belonging  also  to  the  plaintiff:  diis 
mill  has  an  entrance  for  horses  firom  the 
open  space  or  yard.  There  is  a  public 
footway  through  the  court  or  passage,  lead- 
ing between  St.  Martin*s-lane  and  Bed- 
fbrdbury,  and  from  Bedfordbury  there 
is  an  occupation  way  for  carts  from  Bed- 
fordbury along  the  eastern  end  of  the 
court  or  passage  to  the  open  space  or  yard 
and  the  buildings  surroundii^  and  attached 
to  it.  Previously  to  the  alterations  herein^ 
after  mentioned  as  having  taken  place  m 
the  spring  of  1835,  the  paving  of  the  cart- 
way out  of  Bedfordbury  (excepting  a  flag- 
stone at  each  of  the  doors  of  Nos.  It  and  1, 
the  two  first  houses  on  the  north  sideoomiog 
out  of  Bedfordbury)  extended  the  whole 
width  of  the  court  or  passage  till  it  came  in 
front  of  the  door  No.  2,  which  is  the  AM 
house  on  the  same-  side,  and  which  door 
stands  opposite  the  dividing  point  between 
the  property  of  Woodburn  Mid  that  of  the 
plaintiff.  In  the  front  of  the  door  there 
were  two  flag  stones;  the  fiirthest  atone 
from  the  door  reached  to  a  gutter,  which 
ran  through  the  middle  of  the  court  or  pat* 
sage.  To  the  west  of  these  flag  atones, 
towards  St.  Martin*s-lane,  there  was  no 
more  cart-way  paving  between  the  gutter 
and  the  houses :  on  the  other  aide  of  the 
gutter,  towards  the  open  space  or  yard,  te 
cart- way  paving  continued  westward  to  a 
point  midway  between  two  iron  posts,  now 
placed  across  the  court  or  paasage,  and^ 
from  the  said  point,  betwe^ithetwo  pointa, 
the  cart- way  having  sloped  off  to  and  ended 
at  a  tank  which  stands  against  the  wall 
on  the  western  end  of  the  open  apaee  oc 
yard. 

The  case  then  atated,  that,  in  the  spring 
of  1815,  and  under  the  authority  of  the 
Committee  of  Pavements  for  the  parish  of 
St.  Martin-in-the-Fields,  duly  appointed, 
the  old  paving  of  the  cart- way,  leading  firofli 
Bedfordbury,  was  removed,  and  it  waa 
fresh  paved,  and  larger  and  smoother  stooea, 
with  grooves  for  wheels  ctit  within,  were 
laid  on  each  side  of  the  cart-way,  turning 
round  with  a  sweep  immediately  as  it 
reached  the  east  end  of  the  open  space  or 
yard,  and  the  remainder  of  the  cnrt-wny 
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wettwardy  and  adjoming  the  open  yard,  was 
altered  into  a  foot  pavement.  At  the  same 
time,  the  two  posts  were  set  up,  and  the 
two  iron  bars  with  the  iron  bar  fastened  to 
them  were  inserted  in  the  ground  in  the  said 
eoart  or  passage.     These  two  posts,  and 
the  two  iron  bars,  were  set  up,  and  inserted 
in  the  ground  immediately  in  front  of  the 
western  end  of  the  open  space  or  yard,  and 
extended  over  sixteen  feet  nine  inches  and 
a  half  of  the  frontage  line  thereof,  including 
three  intervals  between  the  iron  bsrs,  the 
posts,  and  the  walls  at  the  western  end  of 
the  yard.     These  posts,  and  the  two  iron 
bars,  with  the  iron  bar  fastened  to  them, 
were  fixed,  setup,  and  inserted  in  the  ground 
under  the  direction  of  the  defendant,  as 
Surveyor  of  the  Committee  of  Pavements 
of  the  parish  of  St.  Martin-in-the-Fields, 
the  committee  being  duly  appointed  under 
the  met  fiS  Geo.  3,  c.  90.     It  was  then 
stated,  that  the  defendant  was  duly  ap« 
pointed   Surveyor  of  the   Committee   of 
Pavements  of  the   parish,   and  acted  as 
such,  and  under  the  directions  of  the  com- 
mittee, in  erecting  such  posts  and  iron  bars ; 
and  the  ground   on  which  they  were  so 
fixed,  inserted,  and  set  up,  is  within  the 
said  parish  of  St.   Martin-in-the-Fields, 
and  within  the  district  over  which  the  said 
committee  are  duly  appointed  to  act,  and 
within  the  jurisdiction  of  the  57  Geo*  S. 
c.  29,  entitled,  '  An  act  for  better  paving, 
improving,  and  regulating  the   streets  of 
the  metropolis,  and  removing  and  prevent- 
mg  naisances   and  obstructions  therein ;' 
which  act,   together  with  a  certain  local 
act,  passed  in  the  ftSrd  year  of  Geo.  8, 
entitled,   *An  act  for  paving,  cleansing, 
and  lighting  the  parish  of  St.  Martin-in- 
the- Fields,'  were  to  be  taken  and  read  as 
part  of  this  case.     One  of  the  two  posts, 
and  the  said  two  iron  bars,  with  the  iron 
bar  fastened  to  them,  mentioned  in  the  de- 
daration,  stand  within  the  sloping  line  from 
the  point  midway  between  the  two  posts 
and  the  tank  above  mentioned,  and  conse- 
qaently  upon  that  part  which  was  paved  as 
cart-way  till  the  alterations  were  made  in 
the  cart- way  as  above  stated.  The  sweep, 
within  which  the  cart-way  paving  is  now 
confined,  leads  directly  upon  that  part  of 
the  open  space  or  yard,  which  belongs  to 
Woodburn,  and  does  not  belong  to  the  plain- 
tiff; and,  if  he  pursues  the  new  grooved 


cart-way  pavement,  he,  and  the  tenants.c^ 
his  stable  and  cart-house,  and  of  his  por- 
tion of  the  yard  or  open  space,  cannot 
reach  their  stables,  or  cart-house,  or  open 
yard  in  front  of  them,  without  going  on 
land  which  does  not  belong  to  the  plaintiff, 
—which,  however,  they  appear  very  com- 
monly to  have  done  before  the  alteration; 
and,  if  they  do  not  follow  the  present  cart- 
way paving,  but  drive  on  the  foot  pave- 
ment, in  order  to  prevent  their  going  on 
land  which  does  not  belong  to  the  plaintiff, 
there  is  a  greater  difficulty  in  turning  on 
and  into  that  part  of  the  frontage  of  the 
said  open  space  or  yard,  and  the  buildings* 
belonging  to  the  plaintiff,  than  there  used  to 
be  before  the  iron  bar  was  fastened  to  the 
two  iron  bars  above  mentioned,  and  before 
the  two  iron  bars  were  inserted  in  the 
ground.  There  is  no  way  for  carriages 
through  the  court  or  passage  called  the 
Hop  Garden  into  St.  Martin's-lane.  The 
posts  and  iron  bars  are  fixed,  set  up,  and 
inserted  upon  what  is  now  foot  pavement, 
and  near  to  an  ancient  foo(  pavement.  The 
yard,  or  open  space,  near  or  adjoining  to 
which  the  posts  and  iron  bars  are  set  up, 
fastened,  and  inserted,  is,  as  before  de- 
scribed, open  to  the  passage  or  court,  and 
is  the  frontage  of  cart-houses  and  stables. 
It  is  paved  all  over,  and  is  level  with  the 
foot  and  carriage*  pavement  of  the  court, 
surrounded  with  high  buildings.  The  posts 
and  iron  bars  above  mentioned  do  not  ex- 
tend along  one  half  of  the  frontage  of  the 
yard  or  open  space. 

Previously  to  the  posts  and  iron  bars 
being  set  up  and  erected,  fire-engines 
had  been  taken  down  the  court  or  pas- 
sage, and  accidents  had  occurred,  and 
serious  injuries  had  been  done  to  the 
fironts  of  the  houses  numbered  12,  1,  2, 
and  d,  by  the  backing  of  carts ;  and  loose 
horses  had  strayed  therefrom  down  the 
court  or  passage.  Since  the  posts  and  iron 
bars  had  been  set  up  and  erected,  fire- 
engines  cannot  pass  down  the  court  or 
passage,  and  the  house  No.  S,  is  com- 
pletely protected  from  accidents  by  the 
backing  of  carts,  nor  can  loose  horses  so 
easily  stray  down  the  court  or  passage. 
But  the  setting  up  of  the  posts  and  iron  bars 
affords  no  protection  to  the  houses  num- 
bered 12  and  1,  and  very  little  to  the  house 
numbered .  2,  horn  accidents  or  injuries. 
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COURT  OF  COMMON  PLEAS : 


Tbe  posts  and  bars  would  be  an  obstacle 
to  the  erection  of  any  buildings  along  tbe 
open  space  or  yard.  The  notice  of  action 
was  properly  given,  and  the  action  com* 
menced  in  due  time. 

If  the  Court  should  be  of  opinion  that  the 
acts  complained  of  in  the  declaration,  and 
above  found  to  have  been  done  by  the  de- 
fendant, were  authorised  by  the  acts  of 
parliament  above  mentioned,  or  either  of 
them»  the  verdict  was  to  be  set  aside,  and  a 
verdict  entered  for  the  defendant.  If  the 
Court  were  of  a  contrary  opinion,  the  ver- 
dict for  the  plaintiff  was  to  stand,  but  the 
'damages  were  to  be  reduced  to  40#. 

Addison,  for  the  plaintiff. — The  conduct 
of  the  defendant  upon  this  occasion  is  not 
sanctioned  by  the  58th  section  of  the  statute 
67  Geo.  8.  c.  29,  upon  which  he  relies. 
By  that  section,  the  commissioners  are  au- 
thorized to  set  up  posts  and  rails  near  or 
adjoining  to  any  vacant  ground  or  other 
exposed  or  dangerous  place  abutting  upon 
or  adjoining  to  any  of  the  streets  or  public 
places,  in  case  they  shall  think  proper  to 
do  so,  for  preventing  accidents  or  casual- 
ties. Now,  the  words  "  vacant  ground,  or 
other  exposed  or  dangerous  places,'*  over- 
ride the  whole,  and  it  is  to  prevent  casual* 
ties  or  accidents  being  caused  by  such,  that 
the  authority  is  given.  The  ground  in 
question  cannot  be  called  vacant,  as  it  was 
in  use  ev^ry  day.  Nor  was  it,  in  the  terms 
of  the  act,  a  dangerous  place;  for  the 
injuries  done  to  the  houses  did  not  arise 
from  such  quality,  but  were  occasion- 
ed by  the  negligence  of  persona  driv- 
ing carts,  &c.  The  act,  therefore,  of  the 
defendant  was  not  warranted  by  the  sec* 
tion  of  the  statute,  but  was  suggested  by 
his  own  caprice ;  and  Leader  v.  Moxon  (1) 
shews,  that  Commissioners  of  Paving 
cannot  exercise  an  arbitrary  discretion. 
The  defendant  has  evidently  exceeded  his 
authority;  and  the  only  incidents  to  justify 
such  excess,  are,  that  fire-engines  went 
through,  and  that  certain  houses  were  da- 
maged by  the  backing  of  carts ;  and,  of 
these  houses,  some,  it  appears  from  the 
case,  have  not  received  protection  from 
what  has  been  done.  If  it  be  said,  that 
the  defendant  acted  bond  Jide,  and  in  the 
performance  of  a  supposed  duty,  according 

.     (i)  tW.BL924;  B.e.SWU0.461. 


to  the  opinion  of  Bayley  J.  in  Ammiv. 
Bird  (2),  that  is  no  answer. 

JerviSf  contra. — If  the  Commissiooen  of 
Pavements  have  acted^  to  the  best  of  their 
judgment,  upon  the  authority  given  by  the 
statute,  it  is  immaterial  whether  they  bsfe 
acted  for  the  benefit  of  the  party  or  not. 
Leader  v.  Moxon  doe*  not  apply,  as  there  was 
there  clearly  an  excess  of  authority.  Jmiet 
▼•  Bird  is  also  admitted^  but  there  it  wu 
expressly  found,  that  the  party  had  acted 
carelessly  and  negligently.  The  Court,  in 
its  decision,  will  be  guided  by  tbe  case  of 
the  British  Cast  Plate  Mamuf actor jf  v.  Me* 
redUh{$\  in  which  it  was  held,  that  where 
the  acts  of  commissioners*  appointed  by  a 
paving  act,  occasion  damage  to  an  indivi« 
dual  without  excess  of  jurisdiction  on  theii 
pairt,  the  commissioners,  or  persons  acting 
under  them,  are  not  liable  to  an  action ;  and 
the  doctrine  is  further  corroborated  by 
Suiton  V.  Clarke  {^\  BouUon  v.  Crom- 
iher  (5),  and  The  Warden  of  the  Or^rs' 
Company  v.  Donne  (6),  The  defiNidsnt 
here  has  acted  in  strict  conformity  with 
the  letter  and  spirit  of  the  statute.  The 
posts  and  bars  were  erected  as  the  section 
required  ;  and  the  case  has  found  that  tht 
place  was  dangeroua,  and  likely  to  be  the 
cause  of  casualties  from  the  facility  it  afford* 
ed  of  having  fire-engines  carried  that  wayt 
and  from  its  being  easy  of  access  to  looss 
horses  and  to  carts,  by  tbe  backing  of 
which  much  damage  had  been  done  to  the 
houses. 
.  Addison  was  heard  in  reply. 

TiNDAL,  C.J. — ^The  only  queatMHi  here 
is,  if  the  commissioners  have  brooghl 
themselves  within  the  jurisdiction  given 
them  by  the  58th  sectionoftheatatute,whidi 
authorizes  them  to  cause  posts  of  wood» 
stone,  or  iron,  to  be  set  up  near  or  adjoin^ 
ing  to  the  foot  pavement  in  such  part  or 
parts,  &c.t  and  also  posts  and  rails  near  or 
adjoining  to  any  vacant  ground,  or  other 
exposed  or  dangerous  place  abutting  upon 
or  adjoining  to  any  of  the  streets  or  puUic 
places,  &c.  Now,  the  act  of  tbe  defendant 
here  is  not  confined  to  the  setting  up  of 

(«)  5B.&  AId.857. 
(S)  4  Term  Hep.  794. 

(4)  6  Taunt.  39. 

(5)  2  B.  &  C.  70S ;  8.c.  t  Law  J.  Rep.  K.B.  159. 

(6)  3  Biiig.  NXX  54 ;  S.O.  5  Law  J.  iUp.  (».».) 
C  J».  307. 
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)K>«tt:-^b«  baa  also  placed  a  rail  acroM 
the  space ;  and,  I  think  that  I  have  seen 
enough  to  induce  me  to  believe,  that  the 
defendant  went  beyond  the  jnrisdiction  ; 
and  I  am  also  of  opinion,  that  if  the  case 
were  submitted  to  a  jury,  they  would  come 
to  the  same  conclusion.     Let  us  attend  to 
the  words  of  the  section,  upon  which  the 
defendant  relies,  and  let  us  see  whether  the 
ground  in  question  is  vacant,  or  an  exposed 
or  dangerous  place,  for  it  is  near  to  such 
place  that  he  is  to  fix  postt  and  raiU ;  and, 
as  it  appears  to  me,  a  place  so  small  as 
this,  bounded  by  a  stable  and  a  tank,  can- 
not, with  any  propriety  of  language,  be 
called  a  vacant  space;  neither  can  it,  I 
think,  within  the  meaning  of  the  statute,  be 
tsken  to  be   dangerous   or  exposed.     It 
should  be  also  recollected,  that  the  defen- 
dant did  not  fix  posts  and  rails  for  the 
purpose  of  inclosing  the  ground  ;  but  he 
has  8«t  up  a  single  rail  on  posts  for  the  ' 
pnrpove  of  preventing  loose  horses  or  carts 
from  doing  injury  to  the  houses.  How  can 
he  be  said  by  this  conduct  to  guard  against 
the  accidents  and  casualties  intended  by 
die  act?     The  statute  is  declared  to  be  a 
public  one;  it  speaks  of  the  streets  of  the 
metropolis — it  does  not  refer  to  a  private 
Buisance  Ibr  which,  when  it  does  occur,  the 
owner  has  a  remedy  by  law.     I  think  the 
defendant,  imder  these  circumstances,  had 
not  a  right  to  put  down  a  double  post,  with 
a  rail  over  it,  and  oar  judgment  should  be 
for  the  plaintiff. 

Park*  J. — I  agree  with  the  cases  which 

hare  been  cited  by  Mr.  Jervis,  and  with 

ibe  cornduaions  which  have  been  deduced 

from  cbem.    The  subjects  there,  in  regard 

to  which  the  commissioners  acted,  were 

within  their  jurisdiction.     With  regard  to 

tiie   present  discussion,  I  agree  with  my 

Lfordy  and  for  the  reasons  which  he  has 

properly  given.    I  found  my  opinion  upon 

this :   posts,  with  rails,  were  intended  to  be 

fixed  tftear  those  places  which  were  vacant, 

•sd  were  likdy  to  cause  danger ;  and  it 

was  the  intention  of  the  legislature,  by  the 

regulation,  to  prevent  the  occurrence  of 

accidenta  and   casualties.      Now,   as  the 

plaee   here  was  not  such  as  is  described 

by  the  atamte,  the  defendant  exceeded  his 

authority  in  doing  that  which  he  has  done, 

sndy     therefiirs,  our  judgment  must   be 

him. 


Vauohav,  J.— ^I  am  of  the  same  opinion. 
Reddendo  singula  singulis,  the  posts  and 
rails  were  to  be  fixed  near  or  adjoining  to 
any  vacant  ground  or  other  exposed  or 
dangerous  place,  for  the  purpose  of  pre- 
venting those  accidents  which  were  likely 
to  occur  to  the  public. 

CoLTMAN,  J.— I  agree.  The  case  might 
be  very  different  if  the  place  were,  in  our 
judgment,  dangerous.  I  think  it  has  been 
satisfactorily  made  out,  that  the  defendant^ 
by  doing  what  he  has,  has  gone  beyond  the 
authority  given  by  the  statute.  The  judg- 
ment should  be  for  the  plaintiff. 

Damages  reduced  to  40s. 


. }  ••" 


June   6.       3  ^*  ROBERTS. 

Slander — Special  Damage — Attorney. 

In  an  action  for  slander,  the  words  used 
were,  **  He  has  defrauded  his  creditors,  and 
was  horsewhipped  cff  the  course  at  Don* 
caster,**  and  they  were  laid  m  the  declara' 
tion  as  affecting  and  concerning  the  plainti^ 
in  his  profession  of  an  attorney.  Upon  t/te  triai, 
the  jury  fonnd  that  the  words  were  not  spoken 
cfAe  plaintiff  in  relation  to,  or  in  the  exercise 
of  his  profession  as  attorney  ;  and  they  also 
negatived  the  special  damage :  but,  they  found 
that  the  words  had  a  natural  tendency  to 
infure  the  plaintiff  morally  and  professionally^ 
After  verdict  for  the  plaint^,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit, — Heldt 
that  the  judgment  should  be  arrested,  as 
the  words,  though  words  of  gross  abuse,  did 
not  touch  the  plaintiff  m  his  profession  efoM 
attorney. 

Where  the  Judge  at  Nisi  Prius  improperly 
gives  leave  to  the  defendant  to  move  to  enter 
a  nonswt,  the  Court,  to  prevent  the  party 
being  deprived  of  the  benefit  intended  for  him 
will  allmv  hrm  to  move  to  arrest  the  judgment^ 
if  such  appears  to  them  the  course  which 
should  be  pursued. 

The  declaration,  after  the  usual  state- 
ment, that  the  plaintiff  was  a  good  and  faith- 
ful subject.  Sic,  alleged,  that  before  and  at 
the  time,  &c.,  the  plaintiflT  had  been,  and 
was,  and  still  is,  an  attorney  of  the  court 
of  our  Lord  the  King,  before  his  Majesty's 
Justices  of  the  Beadi  at  Westminster,  and 
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iiath  always  used,  exercised,  and  carried 
on,  and  still  doth  use,  exercise,  and  carry 
on  the  profession  and  business  of  an  attoi<- 
ney,  with  honesty,  integrity,  credit,  and 
reputation,  and  hath  not  erer  been  guilty, 
or,  until  the  time  of  committing  the  said 
grievance  by  the  defendant  as  hereinaAer 
mentioned,  been  suspected  to  have  been 
guilty  of  the  fraud,  dishonesty,  or  miscon« 
duct  as  hereinafter  mentioned  to  have  been 
charged  or  imputed  to  him  by  the  defen- 
dant; by  means  of  which  said  premises,  the 
plaintifl^  before  the  committing  of  said 
grievance  by  the  defendant  as  hereinafter 
mentioned,  had  acquired  the  esteem  and 
good  opinion  of  his  clients  and  neighbours, 
and  of  other  good  and  worthy  subjects  of 
this  realm,  to  whom  he  was  in  anywise 
known,  and  also  by  reason  of  the  aforesaid 
premises,  the  plaintiff,  in  the  way  of  his 
said  profession  and  business,  was  daily  and 
honestly  acquiring  great  gain  and  profit 
therein ;  yet  the  defendant,  well  knowing 
the  premises,  but  greatly  envying,  &c.,  and 
<K>ntriving,  and  falsely,  and  maliciously 
intending  to  injure  the  plaintiff  in  his  said 
good  fismie  and  credit,  and  to  bring  him 
into  public  scandal,  infiuny,  and  disgrace, 
with  and  amongst  his  clients  and  neigh- 
bours, and  other  good  and  worthy  subjects 
of  the  realm,  and  to  injure  the  plaintifTin  his 
said  profession  and  business  of  an  attorney 
as  aforesaid,  and  to  cause  it  to  be  suspected 
and  believed  by  those  clients,  neighbours, 
and  subjects,  that  plaintiff  had  conducted 
himself  improperly,  fraudulently,  and  dis- 
honestly, and  to  vex,  harass,  and  oppress, 
impoverish,  and  wholly  ruin  the  plaintiff, 
heretofore,  to  wit,  on  the  ^th  of  July  1886, 
in  a  certain  discourse  which  defendant 
then  had  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  m  his  said  pro- 
fession and  business  of  attorney,  in  the  hear- 
ing and  presence  of  several,  8rc.,  falsely 
and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  the  way  of  his  said  bu- 
siness and  profession,  the  false,  scandalous, 
malicious,  and  defamatory  words  following, 
that  is  to  say,  "  He  (meaning  the  plaintiff) 
has  defrauded  his  (meaning  the  plaintifTs) 
creditors,  and  he  (meaning  the  plaintiff)  has 
been  horsewhipped  off  the  course  at  Don- 
caster  ;**  by  means  of  the  committing  of 
which  several  grievances  by  the  defendant 


as  aforesaid,  the  phmtiff  hadi  been  aad  it 
greatly  injured  in  his  aforesaid  good  name, 
fame,  and  credit,  and  also  greatly  injured 
in  his  said  profession  and  business,  and 
brought  into  public  scandal,  infiuny,  and 
disgrace  with  and  amongst  his  clients  and 
neighbours,  and  other  good  and  lawfal 
subjects  o^this  realm,  insomuch  that  divers 
of  these  clients,  neighbours,  and  subjects, 
to  whom  the  innocence  and  integri^ 
of  the  plaintiff  in  the  premises  were 
unknown,  have,  on  account  of  die  com- 
mitting of  the  said  grievances  by  the 
defendant  as  aforesaid,  from  thence  hi- 
therto suspected  and  believed,  and  stiU 
do  suspect  and  believe,  the  plaintiff  to 
have  been  and  to  be  a  person  guilty  of 
fraud  and  dishonesty,  and  to  have  acted 
improperly  and  dishonestly  in  bis  said  pro- 
fession and  business  as  aforesaid,  and  have, 
by  reason  of  the  said  grievances  by  defen- 
dant as  aforesaid,  thence  hitherto  wholly 
refused,  and  do  still  refuse,  to  have  any 
acquaintance  or  discourse  with  j^aintiff,  or 
to  employ,  or  have  any  transaction  with 
the  plaintiff  in  the  way  of  his  business  or 
profession,  as  they  were  accustomed  be- 
fore to  have,  and  otherwise  would  have 
had ;  and,  in  particular,  by  means  of  the 
premises,  one  Henry  Gyde,  who,  befi)re 
the  committing  of  the  said  grievances,  had 
been  accustomed  to  retain  and  emf^y  the 
plaintiff  in  his  said  profession  and  business, 
and  who  would  otherwise  have  continued 
to  retain  and  employ  him  in  his  said  pro- 
fession and  business  for  profit  and  reward 
to  the  plaintiff  in  that  behalf,  hath  thence 
hitherto  ceased  to  retain  and  employ,  and 
will  not  hereafter  retain  and  employ  the 
plaintiff  in  his  said  profession  and  business; 
and  by  reason  of  the  premises,  the  plaintiff 
has  been  greatly  injured,  harassed,  vexed, 
&c.,  and  has  been,  and  still  is  deprived  of 
.certain  great  gains  and  profits,  which  other- 
wise would  have  arisen  and  accrued  to  the 
plaintiff  in  the  way  of  his  profession  and 
business,  and  otherwise ;  by  means  of  which 
he  has  been  much  injured,  &c. 

Plea — Not  guilty ;  and  issue  joined. 

Upon  the  trial,  before  Parke,  B.,  the 
jury,  in  answer  to  certain  questions  put  lo 
them  by  the  learned  Judge,  found  that  the 
words  were  not  spoken  of  the  plaintiff  in 
relation  to^  or  in  the  exercise  of  his  profes* 
sion  of  an  attorney.  They  also  negatived  tke 
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$))ecial  damage,  but  tliey  found  that  the 
Words  had  a  natural  tendency  to  injure  the 
plaiattflT  morally  and  professionally,  upon 
whieh  a  verdict  was  entered  for  the  plain* 
^  with  6QL  damages,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit. 

G^dicm  obtained  a  rule  accordingly. 

Tmifoffri  Serj.  and  Bmby  shewed  cause. 
— ^There  is  no  ground  kit  this  applicaticm, 
the  jury  having,  inpoint  of  fact,  found,  that 
though  the  words  were  not  spoken  of  the 
plaintiff  in  his  character  of  attorney,  yet 
they  had  a  natural  tendency  to  imure  him 
)>rofeasionally  and  morally.  Now,  the 
imputetions  cast  upon  the  j^aintiff  are 
divisible,  and  the  finding  was  correcL  The 
case  hi  this  respect  resembles  WyaH  v. 
MMTfaofi(l),  where  a  declaration  stated^ 
that  A  was  lawfully  possessed  of  a  dwell- 
ing-house adjoining  to  a  dwelling-house  of 
B,  and  that  B  dug  into  the  soil  and  foun- 
dation of  the  lasl-mentioned  house,  so  neg- 
ligently and  so  near  to  the  plaintiff's  house 
c^t  the  waH  of  the  latter  house  gave  way. 
On  demurrer  to  so  much  of  the  declaration 
as  sAleged  the  digging  so  near,  &c*,  the  de- 
fendant had  judgment.  The  question 
migfat  have  been  raised  here,  as  it  was  in 
the  case  referred  to,  by  demurrer  to  that 
part  of  the  complaint  which  is  supposed 
not  to  afiect  the  plaintiff  in  his  profession ; 
but  the  plaintiff  cannot  now  be  nonsuited 
after  evidence  has  been  given  to  die  jury. 
It  was,  perhaps,  competent  to  the  defen* 
dant  to  move  to  arrest  the  judgment:  this, 
however,  he  has  not  done.  The  case  may 
be  also  said  to  resemble  Mai^  v.  Bronme{%)i 
where  a  declaration  for  libel  imputed  mis- 
conduct to  the  plaintiff  in  misappropri- 
atmg  certain  funds  in  the  c&urse  of  cer- 
tain proceedings,  and  in  the  bringing  of 
them  to  a  successful  issue.  Upon  the  pro- 
duction of  the  libel,  the  imputation  was 
Ibuad  to  be  the  misappropriating  of  the 
lunds  after  the  termination  of  the  proceed- 
ings, and  this  was  held  to  be  no  variance,  as 
the  character  of  the  libel  was  not  altered,  the 
fraad  being  the  same,  whether  the  money 
was  misapplied  before  or  af^er  the  termi- 
nation of  the  proceedings.  So,  in  the  pre- 
sent case,  the  character  of  the  libel  is  the 
same,  whether  it  is  injurious  to  the  party  as 

O)  5  B.  &  Ad.  &n%  ■.  c.  1  Law  J.  Rep.  (N.8.) 
K.B.t37. 
(«XSB.«cC.  117;  ■.o.tlAW  J.Itep.K.B.«]t. 
NbwSerim.  VI.—C.P. 


an  attorney,  or  as  an  individual.  The  fhiding 
of  the  jury,  that  the  words  had  a  natural 
tendency  to  injure  the  plaintiff  in  his  pro- 
fession, brings  the  case  within  the  rule  laid 
down  in  Onshwv.  Home{S)y  and  qualified 
by  Bayley,  B.  in  Lumfy  v.  jilday(4).  The 
distinction  is  admitted  between  words  ap- 
plied to  a  man  living  by  his  private  means, 
and  to  one  who  lives  by  his  professional  ex- 
ertions :  as  api^ied  to  the  one,  the  words 
may  have  no  injurious  tendency  ;  applied 
to  the  other,  they  may  have  die  efl&ot  of 
cutting  off  his  resources  and  means  of  live- 
ykood.  The  finding  of  the  jury  also  brings 
the  ease  within  the  doctrine  leiid  down  in 
1  Fin.  Abr.  tit.  'Action  for  Words,'  S,  a,  2^ 
and  same  title,  p.  479.  To  the  same  effect 
is  Whitiinffion  v.  Gladmn{b\  where  words 
imputing  msolvency  to  an  innkeeper  were 
held  to  be  actionaUe,  though,  at  the  time 
they  were  spoken,  the  innkeeper  was  not 
liable  to  the  bankrupt  laws.  A  similar  prin- 
ciple is  also  to  be  extracted  from  Siantan 
V.  Smith  (6),  where  it  was  said,  (hat  the 
words  were  not  actionable,  as  there  was  no 
colloquium  laid  of  the  plaintiff's  trade ; 
but  the  Court  were  all  of  opinion,  that  such 
words  spoken  of  a  tradesman  must  grestly 
lessen  his  credit,  and  be  very  prejudicial 
to  him,  and  therefore  they  were  action- 
able, and  judgment  was  given  for  the  plain- 
tiff. These  authorities,  therefore,  are  suf« 
ficient  to  shew  that  words  like  the  present, 
which  are  found  to  have  a  natural  tendency 
to  injure  the  plaintiff  professionally,  are 
actionable ;  and  the  verdict  should  not  be 
disturbed.  At  all  events  if  the  defendant 
used  them  in  any  other  sense,  he  should 
shew  itr-Tamlinsm  v.  BriitkbankiJ). 

Oodton  and  O.  Alexander^  in  suf^rt  of 
the  rule. — Ayre  v.  Craven  (8)  is  decisive 
of  the  present  case.  The  declaration  there 
was  for  slander,  in  alleging  that  defendant 
used  words  imputing  adultery  to  the  f^ain- 
tiff,  a  physician,  and  the  words  were  said 
to  have  beea  spoken  6f  him  in  his  profes- 
sion; no  speciid  damage  was  laid.    AAer 

(3)  «  W.  Bl.  750 ;  •.  c.  3  WiU.  177. 

(4)  1  Tvr.  «I7;  s.  c.  9  Law  J.  Rep.  Exch.  62. 

(5)  5B*.  &  C.180;  LCiLaw  J.R«p.K.B.l«5, 
M  Wbitttker  v.  Bradley. 

(6)  2  Lor^  Rajm.  1480 ;  a.  e.  S  Str.  7S5. 

(7)  4  B.  &  Ad.  6S0;  a.o.  t  Law  J.  Rep.  (n3.) 
K.B.  105. 

(8)  «  Ad.&  El.  t;  a.  c.  4  Law  J.  Rep.  (n.8.) 
K.B.  S5. 
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verdict  for  plaintiff,  judgment  was  arrested, 
because  such  words  merely  laid  to  be 
spoken  of  a  physician,  are  not  actionable 
without  special  damage  ;  and,  if  they  were 
so  spoken  as  to  convey  an  imputation  upon 
his  conduct  in  his  profession,  the  declaration 
ought  to  have  shewn  how  the  speaker  con- 
nected the  imputation  with  the  professional 
conduct.  The  fallacy  of  the  argument  on 
the  opposite  side  is  to  suppose  that  the 
words  affected  the  plaintiff  (as  they  should 
according  to  Lumly  v.  Alday)  in  his  pro- 
fession of  an  attorney,  whereas  they  did 
not  refer  to  him  in  such  character  or 
capacity.  The  case  might  perhaps  be 
diflferent  if  the  words  were,  that  he  de- 
frauded his  clients^  instead  of  his  creditors; 
and  the  opposite  party  attempt  to  con* 
aider  clients  and  creditors  as  synonymous. 
Stanton  v.  SmUh  does  not  apply :  the  words 
there,  '*  He  compounded  his  debts  for  5s, 
in  the  pound,**  are  saying  in  paraphrase 
that  he  was  a  bankrupt.  So  in  Reeve  v. 
Holgate(9)f  where  it  was  objected  that 
there  was  no  colloquium  as  to  the  trade,  it 
was  held,  that  the  words  themselves  sup- 
plied one.  fVhittington  v.  Oladwin  is  equally 
inapplicable,  as  the  words  there  evidently 
affected  the  party  in  his  trade.  Here,  they 
did  not  affect  the  plaintiff  in  his  profession 
as  an  attorney,  although  they  might  in  his 
pursuit  as  a  sportsman.  At  all  events,  the 
substantial  ends  of  justice  will  not  be  de- 
feated in  consequence  of  the  motion  being 
to  enter  a  nonsuit,  instead  of  to  arrest  the 
judgment;  for,  in  Lumly  v.  Alday^  when 
the  rule  for  entering  a  nonsuit  was  dis- 
charged, an  opportunity  was  reserved  to 
the  party,  notwithstanding  the  lapse  of 
time,  to  move  to  arfest  the  judgment. 

TiNDAL,  C.  J. — We  should  consider  this 
ease  as  if  the  rule  had  been  in  the  alterna- 
tive, for  a  nonsuit,  or  for  arresting  the  judg- 
ment, assuming,  at  the  same  time,  that  the 
Terdict  was  properly  entered  up.  There 
it  na  ground  for  entering  a  nonsuit,  as  the 
learned  Judge  had  allowed  evidence  to  go 
to  the  jury  before  the  difficulty  arose,  and 
such  evidence  warranted  the  jury  in  find- 
ing a  verdict.  Rebus  sic  stantibus^  the  plain- 
tiff's case  went  to  the  jury,  and  a  verdict 
was  found  for  him,  with  leave  to  the  de^ 

(9)  «  Ler.  6 J. 


fendant  to  move  to  enter  a  nonsuit;  and; 
as  I  think  we  should  not  deprive  him  of 
that  which  has  been  allowed  him,  we  shall 
give  him  permission  to  move  to  arrest 
the  judgment.     The  circumstances  of  the 
case,  as  set  forth  tn  the  declaration,  are 
these  : — the  plaintiff  alleges,  that  he  has 
been  and  is  an  attorney  of  the  Court  of 
Common  Pleas  at  Westminster,  and  hath 
always  used,  exercised,  and  doth  still  carry 
on  the  profession,  fire,  and  that  the  defen- 
dant falsely,  maliciously,  fire,  spoke  and 
published  of  and  concerning  the  pUnntifF, 
and  of  and  concerning  him  in  the  way  of 
h\9  said  business  and  profession,  the  false 
scandalous,    malicious,    and    defamatory 
words  following  :  "  He  has  defrauded  his 
creditors,  and  he  has  been  horsewhipped 
off  the  course  at  Doncaster.**    Now,  the 
law  upon  the  subject  is  laid  down  correctly 
in  Com.  Dig.  *  Action  on  the  case  for  de- 
famation,* and  numerous  instances  in  sup- 
port of  the  doctrine  are  brought  together. 
The  words  of  the  learned  writer  under  the 
title  above  referred  to,  letter  D,  26,  are, 
*'  But  words  not  actionable  in  themsehes 
are  not  actionable  when  apoken  of  one  in 
an  office,  profession,  or  trade,  unless  diey 
touch  him  in  his  office,  profession,"  &c., 
and  he  refers  to  Sir  Thomas  Raymond,  p. 
75.     Now,  when  we  consider  the  words 
used,  "he  has  defrauded  his  creditors," 
we  must,  I  think,  come  to  the  oonchision, 
that  they  do  not  refer  to  the  plaintiff  as  an 
attorney — they  do  not  touch  him  in  such 
profession  or  state — they  do  not  affect  him 
in  the  character  of  an  attorney  more  than 
they  would  touch  him  in  any  other  dia- 
racter,  for  instance,  that  of  a  surgeon,  cler- 
gyman, or  physician.    There  is  not;  in  my 
reasonable  point  of  view,  a  reference  to 
him  as  an  attorney,  nor  are  the  words  that 
follow,  •*  he  has  been  horsewhipped  off^ 
course  at  Doncaster,'*  referable  to  such 
profession.     It  is  said   for   the  plaintiff, 
that  the   words  had  a  natural  tendency 
to  injure  him  in  his  individual  character; 
and  so  said  the  jury;   and   consequently 
they   had   a  tendency  to   injure  him  as 
an  attorney.      This,  no    doubt,  is  very 
true ;  and  it  may  be  also  said,  with  equal 
truth,   that    nothing   can    be    affirmed— 
nothing  can  be  predicated  of  a  man  which 
is  injurious  to  him  in  his  social  or  moral 
character,  or  as  a  good  member  of  society, 
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trhkh  may  not  also  be  said  to  be  injurioas 
to  him  (and  that  not  remotely)  in  bis  pro« 
iessional  capacity.  But,  still  this  reason- 
ing  would,  if  acted  upon,  be  opening  the 
door  to  all  the  inconveniences  which  it  is 
the  object  to  avoid.  The  late  case  of  ^yre 
V,  Craven,  is  conclusive  upon  the  subject. 
It  does  not  differ  in  principle  from  this, 
and  the  judgment  must  be  arrested. 

Park,  J. — It  has  always  appeared   to 
me,  as  well  as  to  those  engaged  for  a  con« 
siderable  tin^  in  the  exercise  of  the  pro-* 
fession,  that  the  principle  by  which  actions 
of  this  description  are  governed,  is  correctly 
laid  down  in  the  passage  in  Com.  Dig,  re- 
ferred to  by  my  Lord.    Now,  here  it  is  al- 
leged in  the  declaration,  that  the  words 
have  been  spoken  of  the  plaintiff  in  regard 
to  his  profession  or  trade.     This  has  been 
expressly  negatived  by  the  jury.      The 
point  was  put  to  them  expressly,  and  they 
said  the  words  were  not  so  used.    This,  no 
doubt,  was  a  case  of  gross  abuse,  but  it 
does  not  press  so  heavily  upon  the  plaintiff 
as  those  cases  which  are  referred  to  by 
Lord  Denman  in  the  short  and  neat  judg-« 
roent  delivered  by  him  in  Ayre  v.  Craven. 
In  those  cases,  charges  were  made  which 
inflicted  grievous  injury  upon  persons  in 
very    respectable   situations, — clergymen 
and  others, — and  yet  they  had  no  redress, 
though  the  imputations   must  have  been 
injurious  indeed  to  them  in  the  exercise  of 
their  professions.     In  the  case  cited,  my 
Lord  Chief  Justice  expresses  himself  thus : 
*'  Some  of  the  cases  have  proceeded  to  a 
length  which  can  hardly  fail  to  excite  sur- 
prise ;   a  clergyman  having  failed  to  obtain 
redress  for  thie  imputation  of  adultery-— * 
Cro,  Elix.  502  ;  and  a  schoolmistress  hav- 
ing been  declared  incompetent  to  maintain 
an  action  for  a  charge  of  prostitution — 1 
FerU,  21 ;  such  words  were  undeniably  cal- 
culated to  injure  the  success  of  the  plain- 
tiffs  in  their  several  professions,  but  not 
being  apf^cable  to  their  conduct  therein, 
no  action  lay."     Well  might  his  Lordship 
say,  that  the  words  were  injurious  in  their 
professions  to  those  to  whom  they  were 
applied — well  might  he  say  ih&t  the  im- 
putations pressed  heavily  on  those  upon 
whom  they  were  cast.     It  is,  I  think,  im- 
possible to  distinguish  this  from  the  case 
referred  to,  and  our  proper  course  is  to 
arrest  the  judgment. 


Vaughan,  J. — I  am  of  the  same  opinion. 
When  the  jury  negatived  the  fact  of  the 
words  being  spoken  of  the  party  in  the  ex- 
ercise of  his  profession,  and  found  that  the 
words  were  words  of  general  abuse,  and 
did  not  touch  him  therein,  the  Judge,  I 
think,  should  have  either  directed  a  ver* 
diet  for  the  defendant,  or  nonsuited  the 
plaintiff. 

CoLTMAN,  J. — The  only  case  cited  in 
argument,  which  bears  materially  on  the 
subject,  in  favour  of  the  plaintiff,  is  SUmton 
V.  Smith ;  and  this,  as  I  understand  it,  cer- 
tainly goes  the  length  contended  for:  but 
it  is  a  solitary  case,  and  at  variance  with 
the  doctrine  applicable  to  words  which  are 
actionable,  as  spoken  of  persons  in  respect 
of  their  professions.  The  doctrine  may  oc- 
casionally lead  to  results  not  perhaps  to  be 
commended  or  approved ;  but  the  question 
is  not  what  the  law  ought  to  be,  but  what 
it  is.  The  judgment  should  be  arrested. 
Rule  for  entering  a  nonsmt  di#-« 

eharged. 
Rule  for  arresting  the  judgment 

absolute. 


1837.   \  BEALE  AND  ANOTHER  V.   SAN- 

•  June  7.   J       DBRS  and  another. 
Lease — Covenant — Assumpsit. 

A  lessee^  holding  under  a  void  lease,  which 
has  been  considered  and  treated,  to  the  ex* 
piration  of  the  term,  €u  valid  and  binding,  is 
liable  in  assumpsit ybr  a  breach  of  the  cove* 
nants  contained  therein. 

But  this  liability  does  not  extend  beyond 
the  term  to  a  period  when  strangers  have 
committed  injury  to  the  premises. 

Such  a  lessee  is  also  liable  for  use  and 
occupation  until  the  end  of  the  term,  having 
himself  received  rent  from  his  under-tenants 
until  such  time. 

This  was  an  action  of  assumpsit,  brought 
by  the  plaintiffs  against  the  defendants 
upon  an  alleged  implied  agreement  of  the 
latter  to  repair,  and  keep  in  repair,  a 
certain  brewery  and  premises  situate  in 
Cartwright  Street,  Rosemary  Lane,  in  the 
county  of  Middlesex*  called  the  Wlieat- 
sheaf  Brewery. 

The  first  count  of  the  declaration  -stated, 
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that  the  defendants  had  become  and  were 
tenants  to  the  plaintifis  of  a  certain  brewery, 
messuage,  stables,  &c.,  situate,  &c. ;  and  in 
consideration  thereof,  they  undertook  and 
promised  that  they,  the  said  defendants, 
should  and  would,  at  their  proper  costs 
and  charges,  from  time  to  time,  and  at  aU 
times  thereafter*  during  the  said  tenancy, 
well  and  sufficiently  repair,  uphold,  support, 
and  maintain  and  keep  in  jrepair,  the  said 
brewery,  messuage,  stables,  &c«,  and  all 
and  singular  the  erections  and  buildings 
then  erected  and  built,  and  thereafter  to 
be  thereon  erected  and  built,  in,  by,  and 
with  «11  manner  of  needful  and  necessary 
reparations  and  amendments  whatsoever, 
when,  where,  and  as  often  as  need  or  oc- 
casion should  be  and  require;  fire,  which 
might  happen  to  destroy  the  said  premises 
or  any  part  thereof,  only  excepted.  It  was 
then  alleged,  as  a  breach,  that  the  defen- 
dants, after  the  making  of  their  said  pro- 
mise and  undertaking,  and  during  the  con- 
tinuance of  the  said  tenancy,  wrongfully 
and  unjustly  suffered  and  permuted  the  $atd 
brewery,  ^c.  to  be  ruinous^  broken  down, 
prostrate,  and  destroyed,  and  the  same  to 
remain  and  continue  so  ruinous,  broken 
down,  prostrate,  and  destroyed.  There 
was  a  second  count  for  use  and  occupation 
of  the  same  premises,  and  a  count  upon  an 
account  stated. 

The  defendants  pleaded  the  general  issue 
fo  the  whole  declaration,  and  three  other 
pleas»  traversing  the  allegations  in  the  first 
count;  but  as  ho  question  arose  upon 
those  pleas,  they  are  not  here  stated. 

The  cause  was  tried,  before  Tindal,  C.J. 
^t  the  sittings  afler  Hilary  term,  1836, 
when  a  verdict  passed  for  the  plaintiffs, 
subject  to  the  foUowing 

CASE. 

Theophilus  Salway,  seised  in  fee  of  the 
premises  in  question,  on  the  12th  of  August 
1 756,  by  will  of  that  date  devised  them  and 
other  estates  to  his  brother  Richard  Salway 
for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  the  Rev.  Dr.  Thomas 
Salway  for  life,  remainder  to  John  Salway^ 
son  of  the  said  Thomas,  and  then  a  minor^ 
lor  life,  remainder  to  the  first  and  other 
sons  of  the  aaid  John,  with  remainder  over^ 
and  which  said  devise  conuined  the  follow** 
ibg  power  of  leasing  :-^*' And  I  do  hereby 


declare,  that  it  shall  belawfU  fortWisid 
several  tenants  for  life,  when  and  m  they 
shall  respectively  eome  into  posieMion  of 
my  said  estates,  hereby  devised,  by  firtae 
of  the  limitadons  aforesaid,  to  make  letsei 
thereof,  for  any  term  or  number  of  jfesn, 
not  ezceedii^  twenty-one  years,  at  the 
best  improved  rents  that  can  be  gotten, 
without  taking  any  fine  for  maliag  tlis 
same,  so  as  such  leases  be  msde^otske 
place  in  possession,  and  to  contain  ^iftosi 
covenants  according  to  tW  nstureofdis 
esutes,  and  so  as  the  tenants  do  execute 
eounterparu  of  their  respective  lestfs; 
and  I  further  empower  the  ssidtenints 
for  life,  when  and  as  tbey  shsll  r«ipeo> 
tively  come  into  poseesaion  of  My  stiJ 
estates  as  aforesaid,  to  midce  leases  of  socb 
part  thereof  as  courts  of  lioQses,ergroiiiMl 
in  London  or  Middlesex,  for  any  term  «r 
number  of  jrears,  not  exceeding  sixty-oos 
years,  for.  the   purpose  of  buiMingf  n* 
buildfng,  or  substantially  repairiog  the  said 
esutes,  without  taking  any  fine  for  the 
granting  of  snob  leases,  and  so  as  d^re  be 
received  thereon  the  beat  rent  tiut  km  be 
reasonably  gotten,  according  to  theaAim 
and  circumstances  of  the  oase^  and  to  n 
such  leases  do  6ontain  all  proper  and  rea- 
sonable covenants,  and  so  as  the  tenasH 
do  execute  counterparts  of  their  respeetife 
leases." 

Theo{diilus  Salway,  al^er  thus  making 
his  will,  on  the .  lat  4>f  Jiay  17d<»  died, 
wifebout  revoking  the  samet  ^^d  Richard 
Salway  bis  brother,  the  first  deviase  fi>r 
life  as.  aforesaid,  became  possessed  of  t^ 
premises  in  question,  and  other  4ieMd 
esutes,  under  and  by  virtae  of  ibe  laid 
devise. 

On  the  19tk  of  Jdy  Uftl^  by  indea- 
ture  of  lease  of  that  date»  the  sakl  Richard 
Salway  demised  Uie  preraiata  in  qoeslioo 
to  one  J.  Whalley,  fi»r  the  term  ef  thrcaty- 
one  years,  at  the  yearly  rent  of  6^ ;  and 
afterwards,  by  indenture  of  lease,  dated 
the  6th  of  July  17611,  made  between  the 
said  R.  Salway,  of  the  one  part,  andG. 
Uppon  and  Thomas  Maia,  of  the  oUier 
part,  after  reciting^  that  by  iadentnis  of 
lease,  bearing  date  the  10th  of  July  1765, 
made,  or  mentioned  to  be  made,  betweea 
the  said  R.  Salway  and  J.  Whalley,  the 
former  lease  of  the  19th  of  July  1769 
from  Salway  to  Whalley,  and  that,  by  ss^* 
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▼eral  menie  amgnmenta,  the  term  thereby 
grantedi  became  vested  in  one  O.  Wheeler, 
who  had  died,  and  that  it  was  then  the  pro- 
perty of  J.  Johnson  and  R.  GampbeU,  his 
exeeutorsi  and  Fakh  Wheeler,  his  execu<» 
trioL,  and  that  they,  the  said  executors  and 
exeemrixi  had,  by  indenture,  bearing  date 
^e  2ath  of  January  1768,  demised  the  pre- 
jmses,  &c.,  with  «U  erections,  &c.,  to  the 
said  UppoB-  and  Main,  for  the  residue  of 
the  said  term  of  years,  at  the  yearly  rent, 
eoyeaants,  and  agreements  in  the  under* 
lease  last  mentioned ;  also  reciting,  that 
said  Uppon  and  Main,  since  the  granting 
#f  the  lease  to  them,  had  erected  and  built 
several  erections,  &c.  for  the  better  car- 
rying on  of  their  trade  and  business  of 
soap-bdlersy  and  that  they  intended  to 
erect  and  baild  several  other  erections, 
&c.,  it  was  witnessed,  that  the  said  R.  Sal- 
Way  did  demise  and  let  the  said  premises 
to  the  said  Uppon  and  Main,  their  execu- 
tors,  administrators,  and  assigns,  to  have 
and  to  hold  the  same  to  them,  their  exe- 
cutors, &c.y  from  the  end  and  expiration 
of  the  term  of  twenty*one  years,  men- 
tioned in  the  said  hereinbefore  recited 
indentare  of  lease,  granted  by  the  said  R. 
Salway  to  the  said  J.  Whalley,  for  and 
durii^  and  until  the  full  end  and  term  of 
fbrty-aix  years  from  thence  next  ensuing, 
and  fully  to  becomplete  and  ended,  yielding 
and  paying  therefore,  yearly  &c.  during  the 
said  term  of  forty -six  years,  thereby  grant- 
ed anto  the  said  R.  Sidway,  his  executors, 
&c#,  the  yearly  rent  or  sum  of  10/.  free  of 
aU  deductions  whatever,  by  half-yearly 
piajrnibnts,  &c.,  the  first  payment  bo  begin 
asid  be  made  on  the  29th  of  September  next 
feUowing  the  end  and  expiration  of  the 
said  term  of  twenty-one  years,  granted  by 
the  said  Salway  to  the  said  Whalley ;  and 
the  said  Uppon  and  Main,  for  themselves, 
exeetitors,  &e*  did  covenant  with  the  said 
Salway,  his  executors,  &c.,  that  they  would, 
at  their  proper  cost  and  charges,  from 
time  to  time,  and  at  all  times  thereafter, 
during  the  said  term,  well  and  sufficiently 
repair^  uphold,  support,  pave,  purge,  scour, 
cleanse,  &c.,  and  keep  the  parcel  of  land, 
and  all  and  singular  the  erections  and 
buildings  then  erected  and  built,  or  there- 
after to  be  erected  and  built  on  the  said 
premises,  in  all  manner  of  needful  and 
Beecssary  reparation*    paving,    scouring. 


cleansing,  &c„  and  said  pjecie  of  land,  with 
all  erections,  &c.,  ao  well  and  sufficiently 
repaired,  &c.  at  the  end  of  the  said  term, 
or  other  sooner  determination  of  that  de- 
mise, unto  the  said  R.  Salway,  hig  execu- 
tors, administrators,  should  and  would 
peaceably  and  .quietly  leave,  surrender, 
and  yield  up, — fire,  which  might  happen  to 
destroy  the  said  premises  or  any  part 
tliereof,  only  excepted. 

R.  Salway,  the  said  lessor,  died  on  the. 
25th  of  July  1775;  and  John  Salway,  the 
son  of  the  Rev«  Dr,  Salway»  the  said 
Doctor  having  died  on  the  10th  of  Oc- 
tober 1750»  in,  the  lifetime  of  said  Theo- 
philus  Salway,  the  testator,  becatne  seised 
of  the  said  premises,  under  and  by  virtue 
of  the  said  devise,  as  tenant  for  life,  re- 
mainder to  his  heirs  and  other  sons  in 
tail  as  aforesaid.  The  said  J*  Salwqy, 
who  was  married  on  the  4th  of  July  1768, 
and  in  1775  had  issue  by  his  said  mar- 
riage, Richard  Salway  his  son,  joined 
with  his  said  son,  in  May  1795,  in  suf- 
fering a  common  recovery  of  the  said 
premises  and  his  other  estates ;  and  by 
indenture,  bearing  date  the  15  th  of  May 
1795,  it  was  declared,  that  such  recovery 
should  enure  to  the  use  of  the  said  J. 
Salway  for  lile,  remainder  to  the  said 
Richard  Salway,  bis  son,  in  fee.  On  the 
10th  of  June  1808,  said  J.  Salway  died, 
and  the  said  R.  Salway  then  became  seised 
in  ^e  of  the  said  premises  and  estatts, 
and  continued  so  until  his  death.  On  the 
14th  of  January  1825,  the  said  R.  Salway, 
being  so  seised  of  the  said  premises,  &c., 
by  his  will  devised  the  same  to  the  plain- 
tiflfs,  Beale  and  Baugh,  and  to  H.  Lloyd, 
since  deceased,  upon  certain  trusu  in  the 
said  will  mentioned,  and  nominated  them 
his  executors;  and  afterwards,  on  the  10th 
of  February  18£5»  died  without  revoking 
his  will.  Lloyd  renounced  probate,  and 
executed  a  deed  of  disclaimer. 

By  indenture  of  the  28th  of  September 
1795,  which  recited  the  lease  from  said 
Sanders  to  J.  Haig,  John  Haig,  and  J.  White, 
of  the  premises  in  question*  from  Michael- 
mas next»  for  the  term  of  fourteen  years, 
for  the  consideration  of  150/.,  at  and  under 
the  yearly  rent  of  76/.,  payable  quarterly, 
it  was  agreed,  that  said  Sanders,  on  being 
paid  a  sum  proportionate  to  the  said  sum 
of  150/.  for  their  term,  would  grant  a  lease 
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for  a  further  term ;  and  further  reciting, 
that  all  benefit  in  the  premises,  and  right 
of  renewal  therein,  had  become  absolutely 
vested  in  Oxley  and  Teash,  who  requested 
said  Sanders  to  grant  them  a  lease  for  the 
term  of  forty  years,  to  be  computed  from 
the  day  of  the  said  indenture  of  lease, 
which  said  Sanders  had  agreed  to  do,  and 
also  to  grant  them  a  further  term  of  eight 
years  and  three  quarters  upon  being  paid 
the  sum  of  STftl.  The  said  indenture  of 
the  28th  of  September  1795,  then  wit- 
nessed, that,  in  consideration  of  the  said 
sum  of  97iL  to  the  said  Sanders  paid  by 
the  said  Oxley  and  Teash,  said  Sanders 
did  demise  to  said  Oxley  and  Teash 
the  premises  in  question,  the  lease  of 
1763  aforesaid,  and  the  term  of  twenty- 
one  years  thereby  created,  and  the  in- 
denture of  1 769  aforesaid,  and  the  term 
alleged  to  have  been  thereby  created  after- 
wards vested  in  Sanders  by  assignment, 
for  the  term  of  thirty-four  years  and  three 
quarters,  from  Michaelmas  then  next,  at 
the  annual  rent  of  76/.,  which  last-men- 
tioned indenture  contained,  amongst  others, 
the  following  covenant,  that  is  to  say, 
that  said  Oxley  and  Teash  did,  for  them- 
selves, their  executors,  &c.,  covenant  that 
they  would,  at  all  times  during  the  said 
term,  at  their  own  cost  and  charges,  well 
and  sufficiently  repair  and  keep  the  said 
premises  in  all  needful  and  necessary  re- 
parations and  amendments ;  and  the  said 
premises,  &c.  at  the  expiration  or  sooner 
determination  of  the  said  indenture  would 
peaceably  and  quietly  leave,  surrender,  and 
yield  up  unto  the  said  Sanders,  his  execu- 
tors, &c.,  with  the  several  fixtures  and 
things  written  and  contained  in  the  sche- 
dule thereunder  written — reasonable  use 
and  wear,  and  damage  by  fire,  excepted ; 
and  that  it  should  and  might  be  lawful  for 
said  Sanders,  his  executors,  &c.,  with 
workmen  or  without,  twice  or  ofVener  in 
every  year,  during  the  said  term,  to  enter 
upon  the  said  premises,  there  to  view  the 
state  and  condition  of  the  same ;  and  of  all 
defects  and  wants  of  reparation  then  and 
there  found,  to  give  or  leave  notice  in 
writing,  upon  the  said  premises,  for  the 
said  Oxley  and  Teash,  their  executors,  &c. 
to  repair  the  same  within  three  months 
afler  such  notice;  and  said  Oxley  and 
Teash,  and  tlieir  executors,  &c.  did  cove- 


nant to  repair  the  same ;  and  in  the  last^r 
mentioned  lease  is  contained  a  proviso,  by 
which  it  is  declared,  that  if  any  of  the  co- 
venants, therein  contained,  should  not  be 
kept  by  the  said  Oxley  and  Teash,  their 
executors,  &c.,  it  should  be  lawful  €of  the 
said  Sanders,  his  executors,  &c.  to  re-enter 
upon  the  premises,  and  to  repoasets  the 
same.  The  said  Sanders,  since  deceased, 
received  the  said  rent  of  76/.,  reserved  by 
tlie  said  last* mentioned  lease,  annually, 
until  his  death,  which  happened  on  the 
16th  of  July  1815.  The  defendants  re- 
ceived the  said  rent  of  76/.  from  that 
period  until  Lady-day,  1830.  The  said 
S.  Sanders,  deceased,  paid  the  rent  of  10/., 
reserved  by  the  hereinbefore  mentioned 
indenture  of  lease  of  the  6th  of  July 
1769,  from  the  year  1794,  until  his,  the 
said  S.  Sanders's,  death,  and  the  said  de- 
fendants afterwards  paid  the  annual  rent 
of  10/.  to  the  said  R.  Salway,  in  1825, 
from  that  period  until  Christmas,  1827, 
since  which  time  they  have  not  paid  any 
rent  for  the  said  premises.  In  1828,  one 
Ayres,  who  was  then  in  possession  of  the 
said  premises,  began  to  pull  down  and 
destroy  the  buildings  thereon  erected.  In 
February  1829,  one  Barstow  got  posses- 
sion of  the  premises  and  all  the  materials, 
and  the  said  buildings  have  since  been 
totally  annihilated  and  destroyed,  and  te 
place  is  now  in  the  same  state. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiflb  were  or 
were  not  entitled  to  recover  upon  both^ir 
either  of  the  counts  of  the  said  declara- 
tion ;  and  if  the  Court  should  be  of  opi« 
nion,  that  the  plaintiffs  were  so  entitled« 
then,  inasmuch  as  the  amount  of  damages 
was  to  be  settled  and  determined  by  an 
arbitrator  named  by  the  parties,  another 
question  for  their  opinion  would  be,  npoo 
what  principle  the  said  damages  should  be 
calculated  (1). 

(1)  Tbe  following  poiots  wsm  mailted  oa  the 
margin  of  the  spootil  cMe : — 

Plaintiffs — Points — Upon  the  first  count  of  the 
declaration  two  questions  arise,  namely,  whether 
the  plaintiffs  are  entitled  to  reoorer  in  this  (orm  of 
•otioo  ;  and  secondly,  upon  what  prinoiple  thm 
damagee  are  to  he  calculated.  First,  the  i^aintiffii 
ssy  that  they  are  entitled  to  recover  in  this  form  of 
action.  The  lease  of  1769  was  not  a  good  execu- 
tion of  the  power  of  leasing  contained  in  the  will 
of  K.  Salway^  that  a  lease  made  ii^  1769,  the  ten* 
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Arckhold^  for  the  plaintiflfs. — It  is  ad- 
mitted, that  the  lease  of  the  6th  of  July 
1769,  from  Sal  way,  the  first  devisee  for 
life,  to  Uppon  and  Main,  is  void  against  the 
remainder-man,  inasmuch  as  it  was  not 
in  conformity  to  the  leasing  power,  which 
required  the  leases  to  be  made  to  take 
place  in  possession,  &c. — Doe  v.  Ludy 
Kavan  (2).  .  But,  nevertheless,  as  the  par- 
ties interested  continued  to  hold  as  under 
such  lease,  they  were  bound  by  its  con- 
ditions and  covenants,  as  if  it  had  been 
to  all  intents  and  purposes  a  good  and 

aot  to  conmieiice  ontil  1784,  cannot  be  said  to  be  a 
^ood  executiou  of  a  power  of  leasing,  which  re- 
qaired  the  lessor  to  rec«'iTe  the  best  rent  that  could 
reaaonnbly  be  got  for  the  premises.    The  lease  was 
therefore  Toid,  and  covenant  conld  not  be  main- 
Uaaed  npon  it.    Bat  although  the  lease  be  roid, 
the  law  holds  that  the  defendants  held  under  the 
ternos  of  it,  and  raises  an  implied  assumpsit  to  the 
effect  of  the  covenant  in  the  lease  to  repair.  Second, 
ts  Co  the  principle  opon  which  the  damages  are  to 
bs  caleulatBd  :  the  plaintiffs  say,  that  they  are  enti- 
tWd  to  the  same  measure  of  damages  as  if  there  had 
been  an  express  agreement  to  the  same  effect  as  the 
covenant  in  the  lease  to  repair.   The  defendants  held 
the  premises  under  these  terms  nnintermptedly  to 
the  end  of  the  term,  let  them  at  a  large  profit  rent, 
and  received  large  sams  for  renewal  fines,  and  as 
thej  held  these  premises  under  the  same  stipula- 
tions, they  oagfat  to  perform  them  ;  nor  is  it  any 
hardship  upon  them,  as  they  have  bound  their  un- 
der«teoaot8,  Oxley  and  Teesh,  in  the  same  cove- 
nants, by  a  lease,  which  is  good  and  valid  on  the 
face  of  it;  and   whatever  damages  the  plaintiffs 
recover  against  the  defendants,  they  (defendants) 
eaa  recover  against  Ozley  and  Teash.     Upon  the 
•acond  count  the  plaintiffs  are  entitled  to  recover 
lent  for  the  premieea  from  Christmas,  IQtT,  when 
the  defendants  last  paid  rent,  until  the  commence- 
ment of  the  action,  at  the  rate  of  10/.  a  year,  from 
thatthne  until  the  19th  of  July  18S0,  when  the  sup- 
pQMd  term  expired,  snd  at  such  a  sum  per  annum, 
froaa  that  time,  until  the  commencement  of  this  ac- 
tion, as  the  premises  would  reasonably  have  let  for 
if  they  had  been  delivered  up  to  the  plaintiffs  in 
July  1830,  in  the  condition  they  ought  then  to  have 
^>MD,  according  to  the  covenant. 

Defendanu  aaj,  that  plaintiffs  are  not  entitled  to 
recover  on  the  first  count,  hy  reason  that  it  does  not 
■^er,  or  shew  any  sufficient  consideration  for  the 
alleged  promii>e ;  secondly,  but  should  the  Court 
^  of  opinion  that  the  plaintifiEs  are  entitled  to  re- 
cover on  thia  count,  then -the  defendants  submit 
^y  are  not  liable  for  damage  consequent  on  fire, 
***  for  damage  accrued  after  the  expiration  of  the 
^^^m  laentioiHKl  in  the  lease  of  1769.     As  to  the 
••cuad  count,  defendants  submit  that  the  plaintiffs 
*fe  not  entitled  to  recover  rent  subsequent  to  the 
■'•If-yearly  payment,  which,  by  the  terms  of  the 
'[•••e  of  1769,' became  due  on  the  tSih  of  March 
^«3o. 
<5)  5  Term  Rep.  567. 


valid  lease — Doe  v.  Bell  (3),  Richardson 
V.  Giffard  (4).  Thus  the  defendants  be- 
came tenants  from  year  to  year,  and  as 
such  they  became  liable  for  waste,  per- 
missive as  well  as  commissive ;  and  it 
is  immaterial  whether  the  buildings  were 
pulled  down  and  prostrated  by  their  own 
hands  or  by  those  of  their  tenants.  In 
confirmation  of  this  doctrine,  reference 
may  be  made  to  1  Sound.  323, 6,  n.  7,  where 
the  authorities  are  collected ;  and  it  is 
said,  *'  It  is  held  that  a  tenant  at  will  is 
not  punishable  for  permissive  waste,  Litt. 
8.  71,  Co.  LUU  57 1  a;  but  this  means  a 
tenant  at  will,  in  the  strict  sense  of  the 
word,  and  not  tenant  from  year  to  year,  for 
he  is  within  the  statute — 2  Inst.  302,  Co. 
LitU  546."  The  proposition  may  be  am- 
plified ;  and  it  may  be  safely  asserted,  that 
even  the  tenant  at  will,  strictly  so  called, 
is  liable  for  permissive  waste,  inasmuch  as 
the  law  implies  a  promise  on  the  part  of 
the  tenant  that  he  will  perform  a  duty ;  and 
it  is  clearly  a  duty,  and  one  of  an  impor- 
tant nature,  that  he  will  not  permit  or 
commit  waste.  Heron  v.  Benbow(5)  is 
admitted ;  there,  it  was  held,  that  case  for 
permissive  waste  did  not  lie  against  a  te- 
nant by  lease ;  but  there  the  tenant  did 
not  covenant  to  repair.  As  to  the  principle 
upon  which  the  damages  are  to  be  calcu* 
lated,  it  is  obvious  that  the  calculation 
should  be  made  from  the  year  1 783,  when 
the  defendants  got  the  possession  ;  they 
underleased  in  1795,  having  received  a 
sum  of  money  and  a  considerable  increase 
of  rent  ;<  and  as  their  tenants  are  bound 
by  the  covenants  of  the  lease,  which  was 
treated  by  all  as  valid,  the  defendants 
have  the  same  remedy  over  against  them. 
Neither  can  there  be  any  doubt  as  to  the 
amount  of  the  claim  for  use  and  occupa- 
tion. The  parties  paid  the  10/.  per  annum 
up  to  the  year  1827,  but  thenceforward 
they  paid  nothing,  and  they  were  liable 
for  the  interval  between  1827  and  the  com- 
mencement of  this  action. 

fVightman,  contr^. — The  question  here 
does  not  depend  upon  the  dry  fact  of 
whether  the  defendants  may  or  may  not 
be  considered  as  tenants  from  year  to  year ; 

(3)  5  Terra  Rep.  471. 

(4)  1  Ad.  &  El.  5«  ;  8.  c.  S  Law  J.  Rep.  (n.s.) 
K.H. 12«. 

(5)  4  Taunt.  764. 
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but  the  real  question  is,  wliether  the  de* 
claration  is  so  framed  as  to  bring  the 
defendants  within  that  mischief  which  is 
complained  of.  The  first  count  states, 
that  the  defendants,  dnrtng  the  continu- 
ance  of  the  tenancy,  wrongfully  and  unjustly 
suffered  and  permitted  the  said  brewery  to 
be  ruinous,  broken  down,  prostrated,  &c. 
Thus,  therefore,  the  plaintiff  seeks  his 
remedy  for  permissive  waste,  and  in  his 
declaration^  according  to  the  note  in  ft  Chit. 
4m  Pieadingt  4th  ed.  785«  it  was  necessary 
for  him  to  state  the  nature  and  kind  of 
waste  of  which  he  complained;  and  the 
mere  relation  of  landlord  and  tenant,  which 
alone  could  be  said  to  exist  here,  (as  the 
original  lease,  with  its  covenants  and  con- 
ditions, is  admitted  upon  all  hands  to  be 
void,)  did  not  imply  such  special  cove- 
nants to  repair  as  are  contended  fcr.  In 
Brown  v.  CruiKi^{Q\  a  declaration,  that  in 
consideration  that  the  defendant  had  be* 
come  tenant  to  the  plaintiff  of  a  farm,  de- 
fendant midertook  to  make  a  certain  quan- 
tity of  fallow,  and  to  spend  60i.  in  manure 
every  year  thereon,  and  to  keep  the  build- 
ings in  repair,  was  held  bad  on  general 
demurrer,  these  obligations  not  arising  out 
of  the  bare  relation  of  landlord  and  tenant. 
Besides,  the  cot^enant  to  repair  was  on  a 
bygone  consideration*  the  lease  containing 
such  covenant  being  void.  All  the  authori- 
ties are  adverse  at  once  to  the  mode  adopt- 
ed by  the  plaintiffs,  and  to  the  principle  upon 
which  they  have  chosen  to  rely.  Besides 
the  case  of  Heron  v.  Benbom^  it  was  held, 
in  Gibson  v.  WelU  (7),  that  an  action  on 
the  case  did  not  lie  for  permissive  waste, 
Mansfield,  C.J.  saying,  it  was  an  innova- 
tion, and  lie  was  not  prepared  to  encourage 
it.  So  in  Torriano  v.  Young {S\  it  was 
ruled,  that  a  tenant  from  year  to  year  was 
not  liable  for  permissive  waste-;  also  that 
if  the  assignee  of  a  lease  commit  waste,  the 
remedy  against  him  was  covenant  or  a  spe- 
cial action  on  the  case,  not  assumpsit.  So 
in  Juworth  v.  John$on{9\  a  tenant,  who  had 
covenanted  to  repair,  was  held  bound  to 
sustain  and  uphold  the  premises ;  bnt  not  so 
with  a  tenant  from  year  to  year ;  and  Horse* 

(6)  1  Marsh.  567. 
(T)  1  New  Rep.  «90. 

(8)  6  Cer.  &  Pay.  8. 

(9)  5  Car.  &  Pay.  «S9. 


fall  V.  Mather  (10)  leads  to  the  nm  in- 
clusion as  to  a  tenant  at  wiU.  All  the  acts 
imputed  in  the  case  are  of  per  missive,  not 
of  commissive  waste,  viz.  that  eertsio  per- 
sons entered  upon  the  premises;  and  re- 
moved and  anxuhilated,  &c. ;  and  for  toch 
annihilation  by  the  hands  of  othertr  the 
defendants  cannot  be  charged. 

Arckboldt  in  reply,  oantended,  that  ob* 
jections  could  not  now  be  made  to  the 
declaration,  as  this  was  not  a  motion  in 
arrest  of  judgment ;  bat  the  question  was, 
whether  the  plaintiffs  were  entided  to  re* 
cover:  nor  could  covenant  be  sapported 
against  the  defendants,  as  the  original  lease 
in  which  the  covenants  were  contain^,  was 
void. 

TiNDAL,  C.J. — ^This  is  an  action  of  ••- 
sumpsit  brought   by  the  plaintiffs,  pos- 
sessed of  the  reversion,  against  the  delen* 
dants,  said  to  have  beem  possessed  for  a 
certain  term  of  the  pretnises  in  queilioo. 
The  defendaYits  were  in  possession  of  the 
premises  under  a  lease*  whichi  from  cer- 
tain circumstances  connected  with  it,  wm 
•void.     Now,  when  I  take  into  consider!- 
tion  the  circumstances  of  the  case,  as  thej 
appear  before  us, — when  I  find  that  the 
defendants  held  for  the  very  term  crested 
by  the  lease, — when  I  find  thirt  theypiW 
the  rent  stipulated  by  such  lease,  that  their 
term  of  years  commenced  and  terminated 
at  the  time  specified  in  such  lease,— wheat 
in  fine,  I  fhid  that  the  defendants  held  the 
premises  upon  all  the  conditions  contained 
in  the  lease  admitted  to  be  void,— when 
such  turns  out  to  be  the  case,  we  get  rid, 
I  think,  of  the  difficulty  arismg  firom  die 
argument,  that  the  defendants  were  not 
liable  for  permissive  waste.     Let  us  look 
to  the  terms  of  the  lease.     It  was  granted 
in  1768,  and  was  void,  as  it  did  not  com- 
ply with  the  leasing  powers,  and  was  for  a 
term  of  forty-six  years  from  the  expiration 
of  the  then  existing  lease  of  twenty-one 
years,  at  the  yearly  rent  of  lO/L    Sanders 
and  the  other  defendant  got  into  possession 
in  1793,  and  they  paid  the  annual  rent  of 
10/.  down  to  the  year  1827,  having  under- 
leased, in  1795,  for  a   rent  of  7^L  Pf 
annum ;  and  they  continued  to  receive  thb 
rent  down  to  the  year  18  SO,  when  the  lease 

(10)  Holt,  N.P.a  7. 
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for  forty-six  years  from  the  termination 
of  the  first   lease   for  twenty-one  years, 
would    have    expired.      When    we    put 
these  facts   together,    they  are,  I  think, 
strong  in  leading  to  a  fair  inference,  that 
the  parties  held  under  that  lease,  which, 
from  certain  circumstances,  was  void.  This 
being  so,  it  should  be  borne  in  mind  that 
the  first  count  in  the  declaration  sutes, 
that  the  parties  covenanted  to  repair;  and 
suppose    these   circumstances    had    been 
given   in    evidence,  and    that   in   conse- 
quence a  verdict  had  been  found  for  the 
plaintiffs,  why  should  not  Powley  v.  Walker 
(11),  and  the  doctrine  there  established, 
apply?     In  that  case  it  was  held,  that  the 
mere  relation  of  landlord  and  tenant  was 
sufficient  consideration    for   the  tenant's 
promise  to  manage  a  farm  in  a  husbandlike 
manner.     But  it  is  said,  that  the  mere 
relation  between  landlord  and  tenant  is  not, 
in  itself  simply,  sufficient  to  support  an 
action  for  want  of  such  repairs  as  are  here 
set  forth.     Now,  upon  this  I  am  not  pre- 
pared to  decide ;  but  I  do  not  see  why  the 
repairs  should  not  be  kept  up  according  to 
the  covenant.  It  is  clear  that  the  defendants 
are  not  liable  to  the  repairs  for  a  period 
longer  than  the  continuance  of  their  lease, 
at  a  time  when  strangers  injured  and  took 
away  the  property.  I  am  of  opinion,  there- 
fore, thatUie  parties  should  get  some  one  to 
assess  damages,  in  respect  to  the  want  of  re- 
pairs, to  the  year  1830,  when  the  term  ex- 
pired, without  any  reference  to  what  was 
doneor  to  what  took  place  aflerwards.  As  to 
the  count  for  use  and  occupation,  I  am 
perfectly  clear,  thst  as  the  parties  con- 
tinued to  hold  until  the  year  1890,  they 
were  bound  to  pay  to  that  time,  to  which 
there  was  a  continuance  of  their  posses- 
sion ;   and  as  they  only  paid  to  the  year 
1827,  they  are  liable  for  use  and  occupa« 
tioo  to  the  amount  of  30/.,  that  is,  for  the 
annual  rent  of  10/.  for  three  years,  from 
\%ft7  to   1830,  when  their  term  expired. 
I  am  also  of  opinion,  that  the  objections 
made  to  the  declaration  cannot  prevail,  as 
the  plaintiffs  are  presumed  to  have  a  ver- 
dict in  their  favour. 

Park,  J. — I  think  this  decision  will  sa- 
tisfy the  justice  of  the  case.     There  are 

(11)  5  Term  R«p.  373. 
New  Series,  VI.— C.P. 


cases  sufficient  to  shew,  without  any  doubt, 
that  they  who  hold  under  a  void  lease  to 
the  end  of  the  term,  are  liable  to  and 
bound  by  its  covenants,  as  to  building, 
repairs,  &c.,  as  though  the  lease  were 
good.  The  present  is  like  the  ordinary 
case  of  a  tenant  holding  over  after  the  expi- 
ration of  the  lease,  where,  if  nothing  is  said 
to  the  contrary,  he  is  bound  by  the  cove- 
nants of  the  lease  under  which  he  held.  So 
here,  the  parties  are  liable  to  the  repairs 
under  the  covenant,  and  to  the  payment  of 
the  rent  down  to  1830.  Beyond  that,  I  do 
not  see  how  they  are  liable ;  and  as  to  the 
amount,  the  parties  should  agree,  as  recom- 
mended by  my  Lord. 

Vauohan,  J. — Doe  v.  Bell  is  a  very 
strong  authority  upon  the  subject.  In 
that  case  there  was  a  parol  agreement  that 
the  tenant  should  occupy  for  seven  years  ; 
it  was  also  agreed,  that  he  should  enter 
at  Lady-day  and  quit  at  Candlemas.  It  was 
held  that,  though  the  lease  was  void,  as  to 
duration,  by  the  Statute  of  Frauds,  yet  that 
the  tenant  held  under  the  terms  of  the 
agreement  in  other  respects,  and  therefore 
the  landlord  could  only  put  an  end  to  the 
tenancy  at  Candlemas.  The  present  is 
like  the  ordinary  case  referred  to  by  my 
Brother  Park,  where  a  party  holds  under 
a  valid  lease  which  expires,  and  where, 
nothing  being  said  on  the  subject,  he  con- 
tinues to  occupy :  in  such  case,  all  the 
clauses  in  the  lease  which  has  expired,  are 
still  valid  and  binding. 

CoLTMAM,  J. — In  my  opinion,  also,  there 
is  a  substantia]  ground  of  action,  and  the 
plaintiff  is  entitled  to  recover.  The  defen- 
dants appear  to  me  as  assignees  under  a 
lease,  which,  though  void,  was,  by  the 
agreement  of  all,  treated  as  valid  and  bind- 
ing. It  may  be  conceded,  for  argument 
salce,  that  the  plaintiflfs  could  not  sue  in 
covenant ;  but,  as  the  defendants  continued 
to  occupy  to  the  end  of  the  term,  they  were 
bound  to  leave  the  premises  in  such  a  state 
of  repair  as  was  required  by  the  lease,  and  the 
amount  of  the  money  to  be  paid  is  that  which 
would  have  put  them  in  a  state  of  repair 
at  that  time.  As  to  the  further  question, 
which  has  arisen  upon  the  declaration,  it  is 
not  material,  as  undoubtedly  the  parties 
are  to  be  considered  here  as  after  verdict, 
«P 
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and  the  objection  ifl  not  capable  of  being 
sustained.  The  other  objection  seems  to 
he  founded  upon  this  presumption,  that 
the  mere  relation  of  landlord  and  tenant 
does  not  imply  a  covenant  as  to  repairs  of 
this  description  :  that  such  relation  is  con- 
fined merely  to  cuhivation  or  treatment  of 
the  premises  in  a  husbandlike  manner  ; 
whereas,  the  covenant  here  is  more  exten- 
sive in  its  nature,  for  repairs,  &c.  It  is 
also  said,  that  it  is  a  bygone  consideration. 
Now,  the  answer  to  this  is,  that  this  con-* 
sideration,  whether  express  or  implied, 
upon  which  the  right  of  action  arises,  is 
not  a  bygone  consideration.  It  was  a  va- 
luable consideration,  and  not  one  abso- 
lutely past.  The  parties  were  to  be  tenants 
for  a  certain  term,  continuing  and  to  be 
continued.  That  such  was  the  intention 
appears  on  the  face  of  the  declaration; 
therefore  the  case  is  not  within  the  rule, 
applicable  to  those  where  there  is  no  con<« 
sideration,  as  here  a  consideration  of  sufB- 
cient  value  has  been  raised  by  implication; 
and,  upon  the  whole,  our  judgment  ahould 
be  for  the  plaintiflTs. 

Judgment  accordingly. 


>.] 


GOULD  V,  OLIVER. 


1837. 

May  26. 

Paper  Booki — Special  Cate. 

Where  the  points^  on  which  a  party  meant 
to  rely,  mere  not  marked  in  the  demurrer^ 
books,  nor  notice  left  at  the  chambers  of  the 
Lord  Chief  Justice^  according  to  the  rule  of 
Trinity  term,  1 1  Geo,  4,  the  Court  ordered 
the  argument  to  be  postponed  until  the  next 
Mpeciol'paper  day,  the  offending  party  to  pay 
the  costs  of  the  postponement,  if  any  should  be, 
incurred. 

When  this  case,  which  stood  in  the  spe- 
cial paper,  was  called  on  for  argument,  it 
was  found,  that  the  point,  on  which  one 
party  meant  to  rely,  was  not  marked  in  the 
demurrer-books,  nor  was  there  notice  left 
at  the  chambers  of  the  Lord  Chief  Justice,, 
as  required  by  the  rule  of  Trinity  term, 
1 1  Geo.  4. 

Their  Lordships  expressed  their  dissa- 
tisfaction at  the  neglect,  and  referred  to 


Grottick  v.  Phillips  (\),  where  the  Court 
expressed,  in  pointed  terms,  their  displea^ 
sure  at  a  similar  omission ;  and,  finally, 
they  ordered  the  case  to  stand  over  until 
the  next  special -paper  day,  the  offending 
party  to  pay  (he  costs  incurred  by  the  post« 
ponement,  if  there  should  be  any. 


LACET  V.  WALROND. 


1837.     ■> 
June  6.   y 

Executor  and  Administrator  —  Funeral 
Expenses -^Payment  of  Money  into  Court, 

Upon  the  death  of  the  defendant's  nuh 
ther^  a  testamentary  paper  was  founds  tfi<« 
timating  her  wishes  as  to  the  nwde  of  her 
interment,  directing  that  she  should  be  bu" 
ried  at  the  church  next  to  the  place  when 
she  might  die ;  that  there  should  be  neiihef 
coach  nor  hearse  employed,  but  thiU  her  rt^ 
mains  should  be  borne  by  twelve  respectable 
labourers,  who  should  receive  nol  less  than  a 
guinea  each ;  and  that  no  mourning  should  be 
worn  by  her  friends.  The  brother  of  the 
deceased  deemed  it  advisable,  under  all  the 
circumstances,  to  deviate  from  the  wishes  of 
the  deceased,  and  directed  the  plaifU\f,  an 
undertaker,  to  conduct  the  funeral,  and  cmh 
vey  the  remaisu  to  the  family  vomU,  which 
was  distant  from  the  church  nearest  to  the 
place  where  the  party  died,  tern  or  eleven 
miles,  After  the  funeral  had  been  performeif 
the  dtfendant,  who  was  abroad  it  the  time, 
wrote  a  letter  to  his  aunt,  in  answer  to  ase 
received  from  her,  tn  which  he  thanks  Ins 
u$u:le  for  what  he  had  done,  and  adwutted 
that  what  was  done  was  for  the  best,  and  all 
that  could  be  done.  He  also  intimated  ku 
intention  <f  going  to  the  house  where  Ins 
mother  diedf  breaking  seals^  vakdng  pro* 
perty,  and  performing  a  sad  duty,  h 
an  action  by  the  plain^  against  the  defen- 
dant as  administrator,  for  the  e^epenses  <fthe 
funeral : — Held,  that  such  letter  asnomted 
to  a  ratification  of  all  that  had  been  done 
with  regard  to  the  funeral,  in  the  absence  of 
the  defendant ;  that  the  plaintiff'  was  0h 
titled  to  recover  the  reasonable  and  sMtable 
expenses  of  such  funeral ;  and  that  the  qnes* 
tinn  of  such  ratification  was  properly  put  by 
the  Judge  to  the  jury. 


(1)  9  Bing.  7«1 ;  t.c.  f  Law  J.  Rep.  (ha) C.P. 
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Held  also,  that  there  is  no  difference  as  to 
the  extent  of  an  admissitm  by  the  payment 
of  money  into  court  under  the  old  practice, 
with  a  plea  of  non  assumpsit  as  tb  the  re* 
mainder,  tmd  a  payment  of  money  into  court,  as 
pleaded  under  the  new  rule,  with  a  denial  that 
the  plaintiff  suffered  damage  beyond  the  sum 
sopaidin,  and  concluding  with  a  verification. 
,  Held  also,  that  under  the  circumstances  of 
the  case,  that  which  was  done  by  the  defendant 
before  the  letters  of  admmistration  were 
taken  out,  and  which  amounted  to  a  ratifica* 
tiom,  was  binding  upon  him  by  relation  after 
administraticn  had  been  taken  out. 

This  action  was  brouglit  to  recover 
76/.  7s.  Id. 

The  declaration  alleged,  that  the  defen- 
dant, as  administrator,  was  indebted  to  the 
plaintiff  in  a  large  sum,  &c.,  for  the  work 
and  labour,  care,  diligence,  &c.  of  plaintiff 
as  undertaker  of  funerals  before  that  time 
done,  performed,  &c.  by  plaintiff  and  his 
servants  in  and  about  the  funeral  of  Caro* 
line  Walrond,  deceased,  at  the  request  of 
the  defendant,  as  administralor,  and  for 
divers  hearses^  coaches,  horses,  materials, 
&c.,  and  other  necessary  things  used  and 
applied  in  and  about  the  furnishing  and 
conducting  of  the  said  funeral  by  the  plain- 
tiff  at  the  like  request  of  said  defendant. 
Inhere  were  also  counts  for  money  laid  out, 
expended,  &c.  by  plaintiff  for  defendant, 
as  administrator,  and  on  an  account  stated 
jvith  him  in  the  same  capacity. 

Plea — ^Tbal  the  plaintiff  ought  not  fur« 
ther  to  maintain  &c.,  because  the  defendant 
nowbrinffs  into  court  the  sum  o£5Sl.,  ready 
to  be  paid  to  the  plaintiff;  and  the  defen- 
dant further  says,  that  the  plaintiff  has  not 
sustained  damages  to  a  greater  amount 
than  the  said  sum  of  5$l,  in  respect  of  the 
causes  of  action  in  the  declaration  alleged  ) 
concluding  with  a  verification. 

This  allegation  was  traversed  by  the 
plaintiff  in  his  replication,  and  upon  this 
traverse  issue  was  joined. 

The  circumstances  which  led  to  the 
litigation  were  as  follows  : — In  the  month 
of  October  1833,  Mrs.  Caroline  Wal- 
rond, a  lady  of  respectlibility  and  for- 
tune, the  defendant's  mother,  met  with 
an  accident  from  fire,  which  caused 
her  death.  Amongst  her  testamentary 
papers,  one  was   found,  which  gave  the 


following  directions  as  to  the  mode  in 
which  she  intended  her  interment  to  be 
conducted :  —  **  I  wish  to  be  buried  in 
the  nearest  churchyard  to  the  place  in 
which  I  may  die,  with  as  little  expense  as 
possible ;  neither  hearse  nor  carriage,  but 
to  be  carried  by  twelve  respectable  labour- 
ers, who  shall  receive  not  less  than  a  guinea 
each.  I  wish  no  friend  or  relation  to 
mourn  for  me,  that  is,  to  Wear  mourning." 
At  the  time  of  his  mother's  death,  the  de- 
fendant was  abroad,  and  the  brother  of  the 
deceased.  Sir  Bethell  Codrington,  who  was 
on  the  spot,  deemed  it,  under  all  the  cir- 
cumstances, advisable  to  deviate  in  some 
respects  from  the  plan  laid  down  as  to  her 
funeral  by  the  deceased ;  and,  at  his  desire, 
the  plaintiff,  an  undertaker,  conducted  the 
funeral,  supplied  the  materials,  &c.,  and 
removed  the  lady's  remains  from  Lasbo- 
rough,  where  she  died,  to  Doddington,  a 
distance  of  eleven  miles,  where  the  family 
vault  Was,  and  she  was  boned  there. 
Shortly  after,  on  November  11,  the  de- 
fendant wrote  a  letter  from  Paris  to  Lady 
Codrington,  in  answer  to  one  received 
from  her  ;  in  which,  referring  to  the  acci- 
dent by  which  his  mother  was  deprived  of 
life,  he  said,  *'  I  fear,  even  before  I  heard 
of  it,  the  last  melancholy  offices  must  have 
been  paid  to  her  remains."  In  answer  to 
another  letter  from  the  same  party,  the 
defendant  wrote  a  letter,  containing  the  fol- 
lowing passages: — 

••  Clifford-street,  Saturday. 
**  We  arrived  in  London  on  Tuesday 
evening,  and  I  found  your  kind  letter,  and 
one  from  my  uncle,  inclosing  a  copy  of  my 

r>or  mother's  will.  I  delayed  writing  until 
could,  with  some  certainty,  say  when  I 
could  leave  London.  I  have  been  kept 
here  from  day  to  day  by  circumstances  of 
which  I  will  tell  you  when  we  meet.  I 
now  hope  to  get  away  on  Monday  or  Tues- 
day next,  and  I  will  avail  myself  of  your 
and  my  uncle's  kind  invitation  to  come  to 
Doddington. 

**  The  next  day  I  will  ask  you  or  Sir 
Bethell  to  be  so  good  as  to  accompany  me 
to  Lasborough,  to  break  the  seals,  and 
commence  our  sad  duty.  I  am  much 
obliged  to  you  and  to  him  for  all  you  have 
done,  which  was  certainly  the  best,  and  all 
that  could  be  done.     •     • 

"Would  you  or  Sir  Bethell  have  the 
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kindness  to  do  what  I  am  told  must  be 
done  sooner  or  later.  Send  some  one  to 
the  house  to  take  a  list  of  all  property 
whatever,  in  and  out  of  doors,  which  is  not 
sealed  up,  with  a  view  to  its  future  valua- 
tion. This  will  shorten  my  melancholy 
task." 

*•  To  Lady  Codrington." 

Upon  the  27th  of  November,  he  went  to 
Doddington,  and  upon  the  following  day  to 
Lasborough,  where  he  held  a  communica- 
tion with  the  steward  of  Sir  B.  Codrington, 
and  urged  him  to  be  as  expeditious  as 
possible  in  making  the  valuation  of  his 
mother's  effects.  Afler  a  reasonable  time 
had  elapsed,  the  plaintiff  sent  in  his  bill 
for  the  funeral  expenses,  amounting  to 
76/.  Is.  Id.,  which  the  defendant  refused 
to  pay,  on  the  ground  that  the  order  for 
the  funeral  was  not  given  by  him,  or  any 
agent  authorized  for  the  purpose.  He  gave, 
as  another  reason  for  not  discharging  the 
demand,  that  the  funeral  was  conducted  in 
a  manner  contrary  to  the  wishes  and  direc- 
tions of  the  deceased,  and  that  if  he  had 
been  consulted  upon  the  subject  (as  he 
ought  to  have  been)  he  would,  as  a  matter 
of  diity,  have  seen  his  mother  interred  in 
a  different  manner,  and  in  conformity  with 
her  own  wishes.  Upon  the  16th  of  July 
1 836,  the  defendant  took  out  letters  of  ad- 
ministration, with  the  will  annexed,  and 
upon  his  being  again  applied  to  for  pay- 
ment,«and  proceedings  being  commenced, 
he  brought,  as  before  stated,  the  sum  of 
bSl,  into  court. 

The  cause  was  tried,  before  Parke,  B.,  at 
the  Gloucester  Spring  Assizes.  In  his 
summing  up,  the  learned  Judge  \eh  it  to 
the  jury  to  say,  whether  the  letter  from  the 
defendant  to  Lady  Codrington  amounted 
to  a  ratification  of  what  had  been  done  as 
to  the  funeral.  This,  they  found  in  the 
affirmative,  and  a  verdict  passed  for  the 
plaintiflT,  damages  16/.  8i.,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit 
if  the  Judge  was  wrong  in  leaving  the  case 
to  the  jury  upon  the  point  of  ratification. 

Maule,  upon  obtaining  the  rule,  con- 
tended, that  the  defendant  was  not  origi- 
nally liable,  as  the  directions  for  the  fune« 
ral  were  not  given  by  him  or  his  agent, 
and  that  the  letter  from  the  defendant  to 
Jiady  Codrington  did  not  amount  to  a  rati- 
fk^ion  of  what  had  been  done  in  contra- 


diction to  the  directions  of  the  deceased. 
The  principle,  he  said,  upon   which  the 
action  was  brought,  must  mainly  depend 
upon  Rogers  r,  Price  (I),  where  it  wai 
held,  that  an  executor,  who  has  aaseU  Buf« 
ficient  for  th6  purpose,  is  liable  upoo  ib 
implied  promise  to  pay  for  a  funeral,  suit- 
able to  the  degree  of  the  testator,  fbrniihed 
by  the  directions  of  a  third  person.    But, 
the  authority  of  this  case  should  be  consi- 
dered as  shaken,  and  when  referred  to  upon 
the  trial,  it  was  doubted  by  the  leamd 
Baron,  before  whom   the  discussion  took 
place.     He  also  obtained  a  rule  for  a  new 
trial,  on  the  ground  of  surprise,  as  to  the 
production  of  the  letter  from  the  defendant 
to  Lady  Codrington ;  also  objecting  that  the 
letter  to  which  it  was  an  answer,  was  not 
given  in  evidence. 

Talfcufdj  Serj.  and  Lmmley  abewed 
cause. — The  important  question,  raised  bf 
the  defendant,  is,  whether  the  letter  written 
by  him  amounted  to  a  rati6cation  of  what 
had  been  done  with  respect  to  the  funeral. 
The  form  of  pleading,  and  the  payment  of 
the  money  into  court,  preclude  the  defen- 
dant from  denying  that  the  work  has  been 
done,  and  that  a  funeral  with  coaches, 
horses,  hearses,  &c.  has  been  performed ; 
and  he  can  only  dispute  the  amount  for  which 
he  is  responsible.  It  may  be  admitted, 
that  he  might  not  have  entered  personally 
into  the  contract  with  the  plaintiflT,  or  have 
been  personally  cognizant  of  it  when  it  was 
made,  but  the  general  law  implies  a  lia- 
bility upon  the  part  of  the  defendant  to 
fulfil  the  engagement  for  a  funeral,  made 
with  the  undertaker  by  the  nearest  relation 
of  the  deceased  on  the  spot,  provided  such 
engagement  is  for  a  funeral  consistent  with 
and  according  to  the  rank  and  station  of 
the  deceased.  Thus,  it  was  ruled  in  7V^- 
well  V.  Heyman{t\  that  if  executors  neg- 
lect to  give  orders  for  the  funeral  of  the 
testator,  and  have  sufficient  assets  for  the 
purpose,  they  are  liable  upon  an  implied 
promise  to  the  person  who  furnishes  the 
funeral  in  a  manner  suitable  to  the  testa- 
tor's degree  and  circumstances.  Of  the 
sufficiency  of  the  assets  upon  this  occasion, 
in  the  hands  of  the  defendant,  there  cannot 
be  the  slightest  doubt.   The  doctrine  above 

(1)  SY.&  Jer.fR. 
^2>  3  Campb.  «98. 
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referred  to  is  further  confirmed  in  Rogers 
V.  Price,  the  authority  of  which  has  not 
been  shaken ;  and  Hancock  v.  Podmore  (3) 
and  Brice  v.  Wilson  (4)  are  to  the  same 
effect.  The  observance  of  decency,  and  the 
general  policy  of  law,  require  that  an  exe- 
cutor should  be  thus  liable;  and  even,  in 
case  of  necessity,  a  stranger  may  direct  the 
funeral  and  defray  the  expense  out  of  the 
deceased's  effects,  without  rendering  him- 
self liable  as  executor  de  son  tort — Vin. 
Abr,  '  Executor,'  B,  a,  24.  The  case  in 
this  respect  resembles  those,  sufficiently 
numerous,  where  the  law  implies  a  promise 
of  payment  for  the  act  done,  as  in  Lamb  v. 
Bunce  (5),  where  a  surgeon  attended  a 
pauper  who  had  met  with  an  accident,  and 
the  overseer's  knowledge  of  such  atten- 
dance,  without  a  repudiation  of  it  upon  his 
part,  was  considered  as  equivalent  to  a 
request.  Thus,  if  these  cases,  and  the 
principle  to  be  deduced  from  them,  are 
good  law,  the  plaintifTs  demand  cannot  be 
defeated  upon  the  discovery  by  the  defen- 
dant of  the  particular  intention  of  the  de- 
ceased, as  to  the  mode  in  which  her  funeral 
was  to  be  conducted ;  and  thus  it  is  evi- 
dent, .that  no  ratification  of  what  had  been 
done  was  necessary  upon  the  part  of  the 
deiemlant,  as  the  law  would  imply  the  lia- 
bility without  it.  If  however  a  ratifi- 
cation  by  the  defendant  was  required, 
his  letter  to  Lady  Codrington,  in  which 
he  approves  of  all  that  had  been  done, 
has  that  effect.  It  is  said,  that  when 
the  letter  was  written  the  defendant 
did  not  know  what  had  occurred,  nor 
was  he  aware  of  the  contents  of  the  codicil, 
by  which  a  particular  mode  of  interment 
was  directed ;  but  it  was  the  business  and 
duty  of  the  defendant  to  make  himself 
acquainted  with  these  circumstances.  He 
should  have  made  inquiries ;  and  the  plain- 
tiff is  not  to  suffer  in  consequence  of  his 
not  having  done  so.  The  defendant  cannot 
pretend  to  be  surprised  by  the  production 
of  this  letter,  as  he  must  have  known  that 
it  would  be  produced  on  the  trial ;  neither 
is  it  a  valid  objection,  that  the  letter  to 
which  it  was  an  answer  was  not  given  in 

(5)  1  B.&Ad.260;  s.c.SLaw  J.  Rep.K.B.405. 
(4)  3  N.  &  M.  Alt ;  8.  c.  d  Uw  J.  Rep.  (n.s.) 
K.B.93. 

<^5)  4  M«M.  &  SelfT.  f75. 


evidence;  for  in  Lord Barrymore  v.  Taylor 
(6),  it  was  ruled,  that  letters  of  a  party  are 
of  themselves  evidence  to  prove  a  promise, 
without  producing  those  to  which  they  are 
an  answer.  Neither  can  any  obstacle  be 
thrown  in  the  plaintifTs  way,  from  the  de- 
fendant's not  being  an  executor,  but  an 
administrator,  as,  though  distinctions  may 
be  conceded  to  exist  in  some  respects, 
there  are  none  between  those  characters 
on  an  occasion  like  the  present.  The  modes 
of  redress,  against  the  parties  placed  in 
such  situations,  and  the  remedies  to  be 
pursued  by  them,  are,  under  circumstances 
similar  to  the  present,  precisely  the  same. 
Maule  and  R.  V,  Richards,  in  support  of 
the  rule. — It  is  plain,  that  if  the  learned 
Baron,  before  whom  the  cause  was  tried, 
had  considered  Rogers  v.  Price  to  be  good 
law,  he  would  not  have  called  the  attention 
of  the  jury  to  the  fact  of  the  ratification  by 
the  defendant,  and  have  desired  them  to 
consider  whether  the  defendant's  letter  to 
Lady  Codrington  amounted  to  such  ratifica- 
tion. It  is  said,  however,  in  the  argument, 
that  ratification  was  altogether  unnecessary, 
and  the  jury,  without  that,  were  justified  in 
finding  for  the  plaintiff,  confining  and  limit- 
ing the  charge  of  the  funeral  to  the  condi- 
tion and  station  of  the  deceased.  As  to 
the  assertion,  that  the  defendant  is  pre- 
cluded from  denying  the  contract  by  the 
payment  of  money  into  court,  and  is  con- 
fined merely  to  an  objection  to  the  amount, 
such  is  not  the  case.  The  declaration  is 
for  work  and  labour,  care,  &c.  of  plaintiff, 
in  and  about  the  funeral  of  the  said  Caro- 
line, &c.,  at  the  request  of  defendant  as  ad- 
ministrator, and  for  divers  coaches,  hearse, 
horses,  materials,  &c.  The  defendant 
brings  into  court  the  sum  of  SSL,  ^nd 
denies  that  the  plaintiff  suffered  damages 
to  a  greater  amount  in  respect  of  the  cati^e^ 
of  action  in  the  declaration  mentioned ; 
and  though  the  defendant  may,  by  the 
payment,  admit  one  cause  of  action  against 
him  as  administrator  to  the  extent  of  the 
sal.  upon  a  certain  contract,  it  does  not 
thence  follow  that  he  admits  the  other 
causes  alleged,  such  as  the  expense  of  a 
funeral,  with  coaches,  horsey,  hearse,  &c., 
against  him  in  such  capacity.  Upon  this 
point  it  may  be  affirmed,  that  there  is  a 

(6)  1  Esp.  326. 
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tliiFereiice  as  to  the  extent  of  the  admission 
hy  tiie  defendant,  by  his  payment  of  money 
into  court  under  the  old  practice,  as  it  is 
explained  and  coromeiited  upon  in  Rucker 
V.  Palsgrave  (7),  where  Sir  J.  Mansfield, 
C.J.  said,  **he  remembered  the  time  when 
paying  money  into  court  was  not  an  ad- 
mission of  anything;'*  and  Blackburn  v. 
Scholes  (8),  and  Seaton  v.  Benedict  (9) ; 
and  payment  into  court  in  the  mode  adopt- 
ed by  the  defendant  under  the  new  rule, 
which  requires  the  fact  to  be  pleaded  in 
all  cases.  By  putting  this  plea  upon  the 
record,  it  may  be  admitted  that  the  defen- 
dant ordered  a  funeral ;  but  the  plea  does 
not  go  to  an  admission  of  everything,  as 
alleged ;  it  does  not  admit  that  he  was  liable 
as  administrator  to  all  the  causes  of  action. 

[TiNDAL,  C.J. — Is  it  meant  to  be  con« 
tended,  that,  after  this  plea,  the  plaintiff 
will  be  put  upon  proof  of  everything  al- 
leged ?] 

It  is  contended,  that  the  plea,  thus  put 
upon  the  record,  is  not  absolutely  and  con- 
clusively binding  upon  the  defendant,  as 
to  all  the  claims  advanced  against  him,  in 
a  character  admitted  by  him  only  as  to 
one  contract:  and  if  the  plaintiff  prove 
breaches  of  contract  different  from  those 
alleged  in  the  declaration,  such  proof  will 
not  avail  him.  The  counts  in  the  declara- 
tion are  for  work  and  labour  done  for  the 
defendant,  as  administrator,  &c.  in  regard  to 
a  funeral,  with  coaches,  hearse,  and  horses ; 
but  he  was  not  administratorat  the  time,  nor 
did  be  take  out  the  letters  of  administration 
until  some  years  after.  To  support  a  claim 
like  this,  some  evidence  should  be  given  of 
the  party  being  administrator  at  the  time  of 
the  act,  from  the  performance  of  which 
lialfility  was  to  attach.  Such  is  obviously 
necessary  here,  as  the  office  of  an  admi- 
nistrator is  different  from  that  of  an  exe- 
cutor, the  latter  being  the  creature  of  the 
testator,  and  owing  his  authority  to  the 
will ;  whilst  the  former  is  not  designated, 
is  uncertain,  and  derives  his  authority 
from  the  Ordinary.  This  difference  is 
strongly  exempHBed  in  Murray  v.  the  East 
India  Company  (10),  where  it  was  held,  that 

(7)  1  Campb.  657. 

(8)  tCampb.  341. 

(9)  5  Bing.  28  ;  s.c.6Law  J.  Rep.  C.P.  «08. 

(10)  5B.&  Aid.  204. 


the  Statute  of  Limitations  was  to  rbs  from 
the  time  of  granting  the  letters  of  adminii- 
tration,  not  from  the  time  the  bills  bectme 
due,  there  being  no  cause  of  action  until 
there  was  a  party  capable  of  suing.  The 
proposition  is  also  supported  by  WUiitms 
on  Executors,  vol.  1,  p.  395.  As  to  the 
ratification,  the  letter  ought  not  to  hate 
that  effect,  as  it  was  written  at  a  time  when 
the  defendant  did  not  know  what  had  been 
done,  and  was  unacquainted  with  the  re- 
strictions imposed  by  the  oodidl. 

TiNDAL,  C.J. — If  this  case  was  properly 
lefl  to  the  jury,  I  see  no  ground  for  dis- 
turbing the  verdict ;  the  sum  in  dispute 
being  only  16/.    Now,  whether  the  finding 
were  said  to  be  in  consequence  of  surprise, 
or  of  the  want  of  ratification  by  the  defen- 
dant, it  would,  in  either  event,  be  inconsis- 
tent with  our  rules  of  practice  to  send  the 
case  to  a  new  trial,  for  the  purpose  of  al- 
lowing the  defendant  to   furnish  himself 
with  additional  evidence*  and  submit  the 
case  once  more   to   a  jury.     This  is  an 
action  for  work  and  labour,  in  and  about 
the   funeral,   &c.  against   the  defendint, 
as  administrator*  The  defendant  is  changed 
in    his   character  of   administrator^  and 
he,  by  way  of  answer,    puts  in  a  pleSf 
in  which  he  states  that    he  is  liable  for 
531.,  which  he  is   ready    to  pay;  and  he 
further  says,   that    the    plaintiff  has  not 
suffered    damages   to   a   greater  tmouat 
than  the  said  sum  of  53/.,  in  respect  of  die 
causes  of  action  in  the  declaration  men- 
tioned.    1  confess,  when  I  look  at  the  cir- 
cumstances of  die  case,  I  ana  unable  to  see 
or  understand  what  material  difference  is 
made  as  to  the  subject  of  admission,  by  the 
payment  of  money  into  court,  under  the 
rule,  which  requires  a  plea,  and  under  die 
old   practice:    the   difference    is  merelyi 
that  in  the  latter  there  was  a  plea  of  non 
assumpsit,  except  as  to  the  sum  paid  in; 
and  as  it  appears  to  me,  the  case  b  not 
carried  fur tlier  here,  as  there  is  an  averment 
that   the  defendant  is  not  indebted  in  a 
greater  sum,  concluding  with  a  verification. 
This  leaves  the  party  in  the  same  situation 
in  which  he  was  placed  under  the  old  plea 
of  non  assumpsit,  with  the  plea  of  payment 
into  court ;  and  if  there  is  any  distinction 
at  all,  it  is  more  favourable  to  the  defen- 
dant, as,  under  the  new  rule,  do  rule  or 


Digitized  by 


Google 


TRINITY  TERM,  1837. 


20j 


Judge's  order  to  pay  money  into  court, 
is  necessary,  except  under  3  &  4  Will.  4. 
c.  42,  s.  21,  but  the  money  may  be  paid 
to  the  proper  officer  of  the  court,  who 
is  to  give  a  receipt  in  the  margin  of  the 
plea;  whereas,  under  the  old  practice,  the 
rule  was  required,  and  the  payment  could 
only  be  proved  by  the  production  of  the 
rule  itself — Israel  v.  Benjamin {II).  But 
this  makes,  so  far  as  I  can  see,  no  material 
distinction.  I  am  most  ready  to  admit 
that  the  defendant  is  not  bound  beyond  the 
admission  of  53/.,  and  that  he  has  a  right 
to  dispute  and  advance  objections  to  any 
claim  beyond  that  sum,  as  freely  as  if  he  had 
paid  no  money  at  all.  But  whilst  I  admit  this, 
I  cannot  avoid  saying,  that  the  action  is 
brought  against  him«  in  his  character  of 
administrator  ;  and  it  cannot  foe  disputed, 
that  in  such  character  he  has  paid  the 
53/.  into  court.  He  is  not  prevented  by 
this  admission,  from  disputing  the  fur- 
ther amount,  if  the  funeral  was  carried  ten 
miles  beyond  the  prescribed  place,  with 
hearses  and  horses ;  but,  there  is  no  ground 
upon  which  he  should  be  discharged 
from  his  character  of  administrator,,  as  there 
was  but  one  contract  and  but  one  funeral ; 
and  it  would  be  not  a  little  singular,  if  a 
person  was  liable  for  the  sum  of  531.  in 
one  character,  that  he  should  be  liable  in 
another  character  for  anything  beyond  it. 

We  are  now  to  look  at  the  letter  which 
was  put  in  evidence,  for  the  purpose  of 
ascertaining  whether  it  amounts  to  a  ratifi- 
cation of  what  had  been  done,  and  whether, 
consequently,  the  defendant  is  liable  for 
the  worL.  Upon  this  part  of  the  case,  two 
objections  have  been  advanced :  in  the  first 
place,  it  is  said,  that  the  defendant  did  not 
know  the  course  that  matters  had  taken,  and 
the  mode  in  which  the  funeral  had  been  per- 
formed ;  in  the  second  place,  it  is  asserted 
that  he  was  not  administrator  at  the  time» 
nor  did  he  assume  the  character  for  two  or 
three  years  after  the  period  when  the  trans- 
action occurred.  Now,  as  to  the  first  objec- 
tion»  what,  I  ask,  is  the  fair  inference  to  be 
drawn  from  the  letter?  It  is  dated  on  the 
Saturday,  and  it  states  that  the  writer  bad  ar- 
rived in  London  on  the  Tuesday  evening ; 
he  did  not  go  to  the  country  seat  for  three 

(11)  3Cftmph.40. 


weeks  after  the  death  of  the  lady,  in  respect 
of  whose  funeral  this  discussion  has  arisen. 
In  the  meantime,  the  funeral  was  perform- 
ed ;  and  it  is  not  to  be  supposed,  witli- 
out  evidence  to  the  contrary,  that  the 
writer  of  this  letter  was  not  told,  in  the 
letter  to  which  this  was  an  answer,  of  what 
had  been  done  in  respect  of  his  mother's 
funeral.  He  then  goes  on  to  say,  that  he 
will  accept  the  invitation  kindly  given^ 
and  go  to  Doddington ;  and  he  returns  his 
thanks,  and  expresses  his  acknowledgmenta 
for  what  had  been  done,  which,  under  the 
circumstances,  was  the  best.  Now,  with-> 
out  the  letter,  to  which  this  was  an  answer,, 
and  in  the  absence  of  evidence  leading  to 
a  contrary  belief,  can  we  come  to  any  other 
conclusion,  than  that  an  account  was  given 
to  him  of  the  manner  in  which  the  funeral 
was  conducted  ?  The  letter  also  contains 
expressions  tending  to  shew  that  he  was» 
shortly,  or  at  least  that  he  thought  he 
was,  to  be  invested  with  the  authority  of 
a  personal  representative,  for  he  aays, 
he  will  break  the  seals,  and  proceed  to 
a  valuation  of  the  property.  Now  this 
he  would  not  have  said— he  would  not  have 
given  utterance  to  such  intention,  if  he  did 
not  think  at  the  lime  that  he  was  about  to 
assume  the  representative  character.  It 
is  true,  that  he  did  not  take  out  letters  of 
administration  until  nearly  three  years 
after.  He  was,  it  is  said,  prevented  by 
disputes  from  so  doing.  But  do  not  the 
expressions  used  in  the  letter  lead  to  the 
conclusion,  that  he  thought  he  was  about  to 
assume  the  character  at  the  time?  It  is  then 
alleged,  that  he  did  not  actually  fill  the  cha- 
racter until  three  years  after:  as  to  this 
the  question  is,  what  is  the  effect  given  by 
law  to  an  administration  under  such  cir- 
cumstances ;  and  it  is  laid  down  broadly 
in  the  books,  that  for  particular  purposes 
the  letters  of  administration  relate  back  to 
the  time  of  the  death  of  the  intestate,  and 
not  to  the  time  o£  granting  them.  This  is 
laid  down  in  2  Roll.  Abr.  tit.  '  Trespass  by. 
Relation,'  foL  554 ;  and  thus  it  was  held» 
in  WfuUhalL  v.  Squire  {\2\  (though  cer- 
tainly Holt,  C.J.  was  of  a  different  opinion,) 
"  that  an  administrator  cannot  bring  tro- 
ver for  a  chattel,  afler  his  consent  to  the 

(12)  1  Salk.  296. 


Digitized  by 


Google 


£96 


COURT  OF  COMMON  PLEAS: 


defendant's  having  it  before  administration 
granted,  but  that  he  was  bound  by  such 
consent,  although  it  was  given  before  he 
had  taken  out  the  letters."  Why,  there- 
fore, should  the  letter  of  the  administrator 
here,  written  before  the  party  had  taken 
out  administration,  have  the  efiect  of  vary- 
ing the  expenses  of  the  funeral,  which  had 
been  performed  ?  Why  should  it  have 
the  efl&ct  of  altering  the  person  to  whom 
such  expenses  should  attach,  and  of  sub- 
stituting another  in  his  place  ?  The  ques- 
tion is,  if  this  letter  amounts  to  a  ratifica- 
tion ;  and  the  fair  inference  is,  when  the 
defendant  pleads  the  payment  of  53/.  into 
court,  in  a  certain  character,  and  there  is 
no  direct  reason  for  coming  to  a  contrary 
conclusion,  that  such  letter  does  amount  to 
a  ratification  as  to  the  rest  in  the  same 
character.  There  is  no  necessity  for  con- 
sidering the  decision  in  Ragtrg  v.  Prtcet  as 
it  does  not  govern  the  present  case.  In 
fine,  the  letter  is,  in  my  opinion,  a  ra- 
tification, and  the  rule  should  be  dis- 
charged. 

Pa&x,  J.— Upon  this  occasion,  one  is 
almost  tempted  to  go  into  the  pious  feelings 
of  the  ton,  so  much  has  been  said  upon 
the  subject  by  his  counsel,  and  such  com- 
plaints have  been  made  of  those  feelings 
being  violated  and  set  at  nought  by 
the  mode  in  which  the  funeral  has  been 
conducted.  The  case,  however,  is  to  be 
decided  upon  quite  different  grounds. 
Neither  is  there  any  necessity  for  entering 
into  a  discussion  upon  the  case  of  Rogers 
V.  Price.  I  am  glad  that  this  is  so.  It  is 
much  better  that  there  should  be  no  dis- 
cussion upon  a  matter,  in  regard  to  which 
there  does  not  appear  to  be  a  perfect  una- 
nimity. Mr.  Baron  Parke  has,  it  is  said, 
some  doubt  as  to  the  propriety  of  the  deci- 
sion in  that  case.  If  this  is  so — if,  as  it 
has  been  alleged,  he  does  entertain  such 
doubt,  I  do  not  agree  with  him,  as  the 
opinions  of  the  Judges,  one  of  whom  (my 
Brother  Vaughan)  is  now  present,  were 
delivered  one  after  the  other,  and  were,  as 
I  think,  founded  in  extremely  good  sense. 
Upon  the  present  occasion,  I  agree  entirely 
with  my  Lord,  that  the  defendant  having 
been  sued  in  the  character  of  administrator, 
and  in  such  character  having  paid  a  cer- 


tain sum  into  court,  is  not  at  liberty  io 
assume  a  character  of  a  different  kind. 
When  I  reflect  upon  the  sentiment  re- 
peatedly expressed  by  a  great  man,  (Lord 
Mansfield,)  that  the  qiucquid  aguni  komma 
is  the  business  of  courts  of  law,  I  do 
protest  against  the  doctrine  of  Judges  be« 
ing  called  upon  to  shut  their  eyes  upon  the 
transactions  of  mankind.  I  protest  agsioit 
being  called  upon  to  read  papers,  and  put 
a  construction  upon  them  Afferent  fnun 
that  which  is  applied  by  the  rest  of  the 
world.  Who,  in  the  present  case,  can  deny 
the  eflfect  of  the  letter  that  was  written  by 
the  defendant  to  Lady  Codrington  ?  It  was 
dated  Saturday;  he  says  he  will  accept 
the  kind  invitation,  and  go  to  Doddington, 
and  he  approves  of  what  had  been  done. 
He  did  not  go  for  three  weeks  afterwards. 
He  had  just  come  firom  abroad.  Who  can 
believe,  that  when  Sir  B.  Codrington,  tbe 
brother  of  the  deceased,  wrote  to  tbe  de- 
fendant, he  did  not  tell  him  whnre  his 
mother  was  buried?  This,  I  repeat  it,  can- 
not be  believed,  as  it  wouU.  be  contrary  to 
the  sense  of  mankind.  What  is  the  con- 
duct of  the  defendant  upon  the  occasion? 
When  he  does  write,  does  he  say  that  he 
was  surprised  at  his  mother's  being  buried 
at  such  place?  He  does  no  such  thing; 
but  he  speaks  of  breaking  the  soals,  of 
valuing  the  property,  and  of  the  perform- 
ance of  a  sad  duty.  What  right  had  he 
to  say  this  ?  What  duty  had  he  to  perform, 
H*  the  law  did  not  clothe  hnn  with  authority 
as  representative?  After  this,  it  is,  I thiak, 
too  much  to  speak  of  the  defendants 
feelings.  It  is,  I  think,  too  much  to  say 
that  the  funeral  was  not  according  to 
the  intentions  of  the  defendant's  mmer. 
Now,  as  I  asked  during  the  discussion, 
I  ask  again,  what  was  this  to  the  under- 
taker ?  What  had  he  to  do  with  this  ? 
How  was  the  question  to  interfere  with  his 
right  to  remuneration  ?  It  has  been  also 
said,  that  there  is  a  great  difference 
between  an  executor  and  an  administra- 
tor: this  is  admitted;  the  former  receives 
his  authority  from  the  will  itself,  whilst  the 
latter  is  appointed  by  the  Ecclesiastical 
Court.  But,  it  appears  from  the  case  cited 
by  my  Lord,  from  1  SaUc.^  that  for  some 
purposes,  thoii^h  not  for  aU,  the  authority 
of  the  administrator  relates  back  to  a  time 
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prior  to  the  taking  out  of  the  letters  of 
adroioistration.  The  same  conclusion  may 
be  attained  from  a  reference  to  the  cases 
collected  with  great  industry,  in  his  work 
upon  The  Law  of  Executors  and  Admmis' 
trators,  by  Mr.  Williams^  vol.  1,  p.  d96,  a 
work  to  which  Mr.  Maule  has  referred  in 
the  discussion,  and  which  he  has  justly 
eulogised  for  the  ability  which  it  exhibits. 
As  it  aj^pears  to  me,  the  entire  matter  was 
left  most  properly  to  the  jury  ;  and  they 
decided  rightly  as  to  the  sum  sued  for.  My 
Brother  F^ke  is  not  dissatisfied  with  the 
verdict.  At  first,  indeed,  he  appeared 
rather  adverse  to  the  plaintiff,  but  finally 
he  was  not  dissatisfied ;  and  for  my  part,  I 
am  perfectly  contented  with  the  verdict ; 
and  if  it  had  been  the  other  way,  I  should 
have  thought  it  wrong. 

Vaughan,  J. — I  too  agree  that  this  ver- 
dict should  not  be  disturbed.     This  is  an 
api^ication  to  the  sound  discretion  of  the 
Court ;  and  it  is  satisfactory  to  those  who 
admioister  the  law  of  the  country,  to  find 
that  law  and  justice  go  hand  in  hand ;  and 
J  should  much   regret  being  obliged  to 
grant  the  ap^ication  for  a  nonsuit,  and 
thereby  put  the  parties  to  so  great  an  ex- 
pense.    The  first  question  is,  as  to  the 
effect  of  paying  money  into  court ;  I  do 
not  think  therie  is  any  foundation  for  the 
doctrine  contended  for.     When  I  attend  to 
the  form  of  the  declaration,  I  see  no  differ- 
ence between  the  efi^t  of  paying  money 
into  court  under  the  old  rule,  and  that  by 
which  a  plea  is  required.     Here  there  are 
not  many  causes  of  action ;  there  is  but 
one  contract,  but  one  funeral,  but  one 
qoestion  to  be  discussed.     The  defendant 
is  not  at  liberty  to  dispute  the  amount  of 
that  which  has  been  paid  in,  but  he  is  at 
liberty  to  dispute  anydiing  beyond.    Then 
comes  the  question  of  his  liability  in  other 
rtMpeetB.    Upon  this  subject,  tl^re  is  no 
necessity  for  discussnig  Rogers  v.  Price, 
Very  poiated  observations  have  been  made, 
and,  I  think,  properly  made,  by  my  Brother 
Park,  as  to  the  mode  in  which  this  case 
has  been  referred  to.     I  am  one  of  the 
iodges  who  decided  that  case,  and  I  gave 
my   reasons  for  so  doing.     It  decided  no 
more  than  this,  that  the  undertaker  had  a 
right  to  sue  him  who  was  directly  liable. 
New  Series,  VI.— C.P. 


It  is  therefore  unnecessary  to  raise  a  dis- 
cussion upon  this  point.  The  real  question 
is  reducible  to  this,  did  my  Brother  Parke 
submit  the  question  rightly  and  properly 
to  the  jury?  and  if  he  did,  did  they  find 
properly,  or  did  they  come  to  a  wrong  con- 
clusion ?  In  my  opinion,  the  question  was 
properly  left ;  and  the  conclusion  at  which 
the  jury  arrived,  was  equally  so.  With 
respect  to  the  letter  which  has  been  pro- 
duced, it  is  unnecessary  to  make  many  ob- 
servations upon  it.  The  writer  alluded  to 
the  breaking  of  the  seals,  the  taking  of 
possession,  and  the  valuation  of  the  pro- 
perty. These  allusions  were,  it  should  be 
recollected,  made  by  the  son  of  the  de- 
ceased ;  and  in  such  state  of  things,  it  is 
impossible  for  me  not  to  see  that  the 
party  contemplated  the  assumption  of  the 
representative  character.  It  is  impossible 
for  me  not  to  see  that  he  was  satisned  that 
he  should  shortly  be  clothed  with  such 
character,  either  as  executor  or  as  adminis- 
trator with  the  will  annexed.  Can  it  be 
doubted  that  he  had  cognizance  of  the  trans-* 
actions  as  they  really  existed  ?  Can  it  be 
doubted  that  he  received  intimation  of  the 
mode  in  which  the  interment  took  place  ? 
As  to  the  production  of  the  letter,  it  was 
impossible  for  the  defendant  to  say  that 
he  did  not  think  it  would  be  produced,  as 
an  application  had  been  made,  for  the  pur- 
pose of  ascertaining  the  hand-writing. 
Upon  the  whole,  the  jury  came  to  a  right 
conclusion ;  and  if  I  had  been  one  of  them, ' 
I  should  have  acted  as  they  have;  and,  con- 
quently,  in  my  opinion,  the  verdict  should 
not  be  disturbed. 

CoLTMAN,  J. — The  argument,  here,  has 
been  conducted  as  if  the  action  was  mis- 
conceived, and  it  was  proposed  to  proceed 
against  the  defendant,  not  as  admimstrator, 
but  in  his  personal  capacity.  If  such  was 
the  case,  the  course  taken  by  the  defendant 
was  a  very  strange  one;  for  he  should  in 
such  case,  for  the  purpose  of  defending  him- 
self, have  pleaded  non  assumpsit,  as  a  good 
answer  to  the  action.  It  might,  perhaps,  be 
possible,  but  not  in  the  present  case,  that 
eodi  parties  should  mistake  their  ri^t  of 
action ;  but  as  the  record  is  framed  here, 
the  defendant  by  his  admission  has  clearly 
bound  himself  to  a  certain  extent,  by  a 
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plea  already  adverted  to,  but  not  for  more 
than  5SL  I  was,  at  one  time,  a  little  im- 
pressed with  the  idea,  that  the  admission 
might  not  be  co-extensive  with  all  the 
causes  of  action  as  alleged ;  that  the  lia- 
bility of  the  defendant  should  be  construed 
as  if  admitted,  to  be  confined  to  one  de- 
mand :  but  1  do  not  think  so  now.  1'his 
is  not,  as  I  now  think,  the  true  result 
of  the  allegation — everything  is  admitted 
which  is  not  denied.  The  plea,  in  fact, 
admits,  that  the  promises  in  the  counts, 
which  constitute  the  causes  of  action,  have 
been  broken  in  each  count,  but  to  an 
amount  not  exceeding  53/.  in  the  whole. 
I  cannot  see  what  difference  in  result 
there  is,  between  the  payment  of  money 
into  court  under  the  new  rule,  and  under 
the  old  practice.  In  my  mind,  the  effect 
of  the  payment  is  in  both  cases  the  same ; 
the  difference  is,  that  instead  of  proving 
the  payment  by  the  production  of  the  rule, 
the  factfnow  appears  upon  the  face  of  the 
record.  The  plaintiff  is,  I  think,  entitled  to 
retain  his  rights  of  suit  upon  eacb  count 
of  the  declaration :  if  this  is  so,  the  defen- 
dant admits  his  character  of  administrator, 
and  tbus  disposes  of  the  observations  made 
in  respect  of  any  particular  contract.  The 
conclusion  which  I  have  attained,  may,  I 
think,  be  strengthened  by  referring  to  that 
which  was  said  by  Mr.  Baron  Parke,  upon 
the  effect  of  the  payment  of  money  into 
court,  in  Meager  v.  Smith  (13);  his  Lord- 
ship there  expresses  himself  thus:  "There 
is  no  doubt  but  that,  if  such  payment  is 
made  on  a  count  alleging  a  special  con- 
tract, it  operates  as  an  admission  of  that 
contract.  If  on  a  general  indebitatus  count, 
for  work  and  labour,  or  the  like,  on  which 
the  plaintiff  might  recover  for  one  or  more 
distinct  contracts,  it  operates  as  an  admis- 
sion of  a  liability  to  that  amount,  on  some 
or  on  more  of  such  contracts,  its  effect  is 
in  both  cases  the  same,  as  if  a  payment  had 
been  made  by  the  defendant  to  the  plain- 
tiff of  a  like  sum,  before  action  brought." 
Under  all  the  circumstances,  as  it  appears 
to  me,  the  admission  of  the  party,  against 
whom  the  action  is  brought  as  administJ*a- 
tor,  that  the  funeral  was  performed,  cou- 
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pled  with  the  fact  of  tlie  letter  written  by 
him  to  Lady  Codrington,  amounts  to  a 
recognition  to  the  extent  required,  that  is, 
to  a  ratification  of  the  authority  by  which 
everything  had  been  done.  It  is  unneces- 
sary to  comment  at  any  length  upon  the 
contents  of  this  letter,  which  refer  to  those 
of  another,  to  which  it  was  an  answer,  and 
which  was  not  produced.  This  was  of 
course  open  to  the  observations  which  were 
made  as  to  the  effect  of  the  evidence.  The 
whole  was  submitted  to  the  consideration 
of  the  jury,  who  found  that  the  expressions 
of  the  defendant,  (the  son,)  in  which  he 
stated  his  sense  of  obligation  for  what  had 
been  done,  and  that  what  had  been  done 
was  for  the  best,  amounted  to  a  ratification 
of  the  whole.  As  to  myself,  if  the  jury  had 
found  a  qualified  verdict,  I  should  not  have 
quarrelled  with  it;  for,  perhaps,  it  may  be 
said,  that  they  decided  a  little  out  of  Uieir 
province,  upon  that  which  was  a  mere 
matter  of  taste ;  however,  if  I  had  been 
one  of  them,  I  should,  perbaps,  have  done 
the  same,  and  have  come  to  the  same  conclu- 
sion. At  all  events,  the  deviation,  if  it  can 
be  called  one,  is  so  small  as  not  to  be  mate- 
rial ;  and,  upon  the  whole,  the  verdict  ap- 
pears to  me  to  be  proper ;  and  the  rule 
should  be  discharged. 

Rule  discharged. 


1837 
June 


U 


THE  EAST  INDIA  COMPANY  f. 
BAKER,  SECRETARY  OF  THt 
EAST  INDIA  DOCK  COMPANY. 


Ship  and  Shipping — East  India  Trade, 

The  39  Geo.  3.  c.  89.  prohibited  the  East 
India  Company  from  employing  in  their  r«- 
gulttr  service  any  ships  except  those  which 
were  contracted  for  six  voyages,  at  the  expi' 
ration  of  which  it  wa9  usual  to  break  up  the 
vessels,  and  at  that  time  the  regular  number 
of  voyages  to  be  performed  by  a  ship  im  the 
East  India  trade  was  supposed  to  be  six. 
The  43  Geo.  3.  c.  63.  allomed  the  East  InSa 
Directors,  under  certain  condiiions,  io  Mre 
and  take  up  vessels  for  additional  voyages, 
oftar  the  completion  of  the  sixth.  The  45 
Geo,  3.  c.  cxxvi,  by  which  tlus  EaU  India  Deck 
Company  were  constituted,  in  clause  6  enacts, 
"t/mt  in  case  such  ship  or  vessel  should  h*ite 
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completed  her  regular  number  of  voyages, 
or  should. not  be  continued  in  the  East  India 
trade,  there  should  he  allowed  or  returned  in 
respect  thereof  for  the  last  voyage  of  such 
skip  or  vessel,  m  such  East  India  trade,  the 
sum  of  4s,  out  of  every  14«.  or  12f.  respeC' 
ttvely  per  ton,  ^'c."  A  ship  of  the  plaintiffs* 
arrived  at  the  docks,  upon  her  sixth  voyage 
from  India,  after  the  43  Geo,  S.  c,  63  ;  and 
it  was  held,  that  the  plaintiffs  were  not  en^ 
titled  to  the  drawback  of  4s.,  as,  since  the  en* 
actmenty  six  voyages,  and  the  regular  number 
to  be  performed  by  the  ship,  were  not  synonym 
mmts;  for  after  that  period,  it  did  not  follow 
that  her  sixth  voyage  was  to  be  Iter  last. 

The  following  case  was  submitted  under 
the  statute  for  the  opinion  of  the  Court : — 
This  action  is  brought  to  recover  from 
the  East  India  Dock  Company,  the  several 
sums  of  money  hereinafter  mentioned, 
which  the  plaintiffs  contend  ought  to  be 
returned  and  repaid  to  them,  by  virtue  of 
the  statute  43  Geo.  3.  c.  cxxvi.  s.  126, 
upon  the  ships  following :  Thomas  Gren» 
viUe  —  (others  were  named;  but  as  the 
decision  on  the  claim,  in  regard  to  the 
above-named  vessel,  was  conclusive  as  to 
the  others,  it  is  deemed  unnecessary  to 
refer  to  them  in  a  particular  manner.)  The 
East  India  Dock  Company  was  constituted 
by  the  43  Geo.  3,  (public  and  private  act,) 
and  they  were  thereby  empowered  to  make 
docks  and  basins,  with  the  necessary  ac- 
commodations and  requisites  for  the  recep« 
tion  of  East  India  ships. 

By  section  91,  it  was  enacted,  "that 
there  should  be  payable  and  paid  to  the 
East  India  Dock  Company,  or  to  their 
collectors,  receivers  or  agents,  for  die 
use  of  the  said  East  India  Dock  Com- 
pany, for  every  ship  or  vessel  entering 
into  and  using  any  dock  or  docks,  basin  or 
basins,  or  other  work  to  be  made  by  virtue 
of  that  act,  by  the  master  or  other  person 
having  the  charge  or  command  of  such 
ship  or  vessel,  or  by  the  owner  or  owners 
tliereof,  the  several  and  respective  rates 
following — that  is  to  say,  first,  for  every 
such  ship  or  vessel,  except  country  ships 
or  vessels  hereinafler  described,  entering 
inwards,  and  unloading  her  cargo  in  the 
said  docks,  and  loading  her  cargo  outwards 
in  the  rate  or  sum  of  145.  per  ton,  accord- 


ing to  the  regular  tonnage  of  such  ship  or 
vessel,  to  be  paid  within  ten  days  after 
such  ship  or  vessel  should  be  cleared  in- 
wards ; — secondly,  for  every  such  ship  or 
vessel  built  in  the  East  Indies,  called 
country  ships,  and  navigated  by  Lascars, 
not  less  than  two-thirds  of  the  crew  being 
Lascars,  entering  inwards,  and  unloading 
her  cargo  in  the  said  docks,  and  loading 
her  cargo  outwards  in  the  said  docks,  the 
rate  or  sum  of  12*.  per  ton,  register  ton- 
nage as  aforesaid,  to  be  paid  within  ten 
days  after  such  ship  or  vessel  should  be 
cleared  inwards;  the  last-mentioned  rate 
being  2s,  per  ton  less  than  the  rate  on 
other  ships  or  vessels,  in  consideration  of 
the  expenses  of,  and  in  the  maintenance  of 
the  Lascars,  whilst  such  country  shtps  or 
vessels  are  unloading  ; — thirdly,  for  every 
ship  or  vessel  loading  outwards  in  the  said 
docks,  being  a  new  ship,  or  not  having 
upon  her  last  arrival  unloaded  inwards 
therein,  the  rate  or  sum  of  4*.  per  ton  re- 
gister tonnage  as  aforesaid,  to  be  paid  be- 
fore such  ship  or  vessel  should  depart  from 
the  docks ; — fourthly,  that  in  case  any  such 
British,  or  country,  or  other  ship  or  vessel 
having  unloaded  her  cargo  in  the  said  docks, 
should  remove  from  the  said  docks  before 
loading  any  cargo  outwards,  and  should 
not  load  any  cargo  oxitwards  in  the  said 
docks,  there  should  be  allowed  and  re- 
turned in  respect  thereof  the  sum  of  2s, 
out  of  such  I4i.  or  I2s,  respectively,  to  be 
repaid  before  such  ship  or  vessel  should 
sail  from  the  said  port  of  London ;— fifthly, 
and  that  in  case  such  ship  or  vessel  should 
have  completed  her  regular  number  of  voy- 
ages, or  should  not  be  continued  in  the 
East  India  trade,  there  should  be  allowed 
and  returned  in  respect  thereof,  for  the  last 
voyage  of  such  ship  or  vessel  in  such  East 
India  trade,  the  sum  of  4*.  out  of  every 
such  14*.  or  12*.  respectively,  to  be  repaid 
within  one  calendar  month  after  such  ship 
or  vessel  should  be  removed  from  the 
dock. 

By  the  99th  section,  power  was  given  to 
reduce  or  discontinue  all  or  any  of  the  rates 
thereby  granted  and  made  payable  to  the 
said  East  India  Dock  Company,  and  also 
to  advance  or  revive  the  same  again,  in  such 
manner  as  to  the  East  India  Dock  Com- 
pany should  from  time  to  time  seem  meet 
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and  expedient,  so  as  the  said  rates,  when 
so  advanced  or  revived  again,  did  not 
exceed  the  rates  thereinbefore  granted. 

By  section  63,  all  ships  in  the  East  India 
trade  were  required  to  unload  at  the  docks, 
with  certain  exceptions,which  privileges  and 
restrictions,  it  was  enacted,  by  section  110, 
should  not  continue  for  a  longer  time  than 
the  term  of  twenty- one  years,  to  commence 
on  the  day  that  any  rate  granted  or  made 
payable  by  this  act,  for  or  in  respect  of 
any  ship  or  vessel  entering  the  said  docks 
or  basins,  should  have  been  demanded  or 
taken. 

These  exclusive  privileges  expired  on 
the  2nd  of  October  1827.  In  pursuance 
of  the  power  above  mentioned,  an  abate- 
ment Was  made  in  1818,  of  2s.  per  ton,  in 
the  rates  payable  under  the  1st  clause  of 
section  91,  from  which  time  the  rates  were 
received  with  that  abatement,  until  the  ex* 
piration  of  the  exclusive  privileges  as 
above  mentioned,  when  an  arrangement 
was  made  between  the  two  companies,  by 
which  the  East  India  Dock  Company  were 
to  load  and  unload  all  the  East  India  Com* 
pany's  own  or  chartered  ships,  and  to  per- 
form certain  other  services  for  the  said  East 
India  Company,  in  consideration  of  an 
annual  payment  of  36,000/.  for  the  term 
of  years,  from  the  3rd  of  October  1827. 
No  mention  or  allusion  is  made  by  this 
agreement,  to  the  return  of  any  rate.  This 
agreement  was  always  subsequently  acted 
upon. 

The  statute  9  Geo.  4.  c.  xcv,  (public 
and  private,)  passed  June  19,  1828,  en^ 
titled,  '  An  Act  to  consolidate  and  amend 
several  acts,  for  the  further  improvement 
of  the  port  of  London,  by  making  docks 
and  other  works  at  Blackwall,  for  the  ac- 
commodation of  East  India  shipping,*  re- 
cites and  repeals  the  43  Geo.  3.  c.  cxxvi ; 
but  continues  the  East  India  Dock  Com- 
pany ;  and  by  sections  7  &  8  enacts,  "  that 
all  contracts,  covenants,  agreements,  en- 
gagements, and  securities,  which,  at  the 
time  of  the  passing  of  this  act,  shall  have 
been  entered  into,  or  given  to  or  by  the 
directors  of  the  said  company,  or  any  of 
them,  or  any  person  or  persons  duly  au* 
thorized  by  them,  or  any  of  them,  under 
the  authority  of  the  said  recited  acU,  or 
any  of  them,  shall  continue  and  may  be  en- 


forced, in  the  same  manner  as  if  the  said 
recited  acts  had  not  been  repealed;  and 
that  all  debu,  rates,  damages,  and  other 
monies,  which  at  the  time  of  the  passing  of 
this  act  shall  have  been  owing  to,  from, 
or  by  the  said  company,  or  die  directors 
thereof,  or  any  of  them,  under  the  autho- 
rity of  the  said  recited  acts,  or  any  of  them, 
shall  continue  to  be  owing  to,  from,  or  by, 
and  shall  and  may  be  sued  for,  recovered, 
and  received  in  the  same  manner  as  if  the 
said  recited  acts  had  not  been  repealed." 
By  section  1 18,  the  East  India  Dock  Com- 
pany are  authorized  to  receive  other  rates, 
to  be  appointed  by  them,  not  exceeding 
lOs,  per  ton. 

In  explanation  of  the  phrase,  "regular 
number  of  voyages,"  mentioned  in  the 
clause,  on  which  the  plaintiffs*  claim  it 
founded,  it  is  requisite  to  state,  that  by 
section  1  of  39  Geo.  3.  c.  89,  (public  act,) 
entitled  'An  Act  for  regulating  the  manner 
in  which  the  united  company  of  merdiants 
of  England  trading  to  the  East  Indies  shall 
hire  and  take  up  ships  for  their  regular 
service,'  it  is  enacted,  *'that  afbr  the 
passing  of  that  act,  the  said  company  shall 
employ  in  their  regular  service,  no  sliips 
but  such  as  shall  be  contracted  for  to  serve 
the  said  company,  as  they  shall  have  occa- 
sion to  employ  them  in  trade  and  warfare, 
or  any  other  service,  for  six  voyages,  to 
and  from  India  or  China,  or  elsewhere, 
within  the  Hmit  of  the  said  united  company's 
exclusive  trade.**  At  the  time  of  the  pass- 
ing of  this  act,  the  usual  period  of  a  vessel 
lasting  in  that  trade,  was  the  expiration  of 
the  voyages  last  mentioned,  wmn  it  was 
usually  broken  up;  and  the  phrase,  "regu- 
lar number  of  voyages,**  has  from  that  time 
meant  six  voyages,  between  England  and 
India,  or  China,  and  back  again. 

By  the  43  Geo.  3.  c.  63,  (a  public  act,) 
passed  to  explain  and  amend  the  last-meo- 
tioned  act,  by  section  2,  afler  reciting  that 
it  had  been  found  that  ships  might  be  re- 
paired and  made  fit  to  perform  more  than 
six  voyages  to  and  from  the  East  Indies, 
in  the  service  of  the  East  India  Com- 
pany, it  is  emicted,  **  that  it  shall  and  may 
be  lawfiil  to  and  for  the  Court  of  Dircctort 
of  the  said  tmited  company,  on  a  pubKc 
advertisement,  with  four  weeks'  notice,  to 
receive  tenders,  for  any  ship  or  ships  which 
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have  been  or  may  be  engaged  in  the  ser- 
vice of  the  said  united  company,  and  to  hire 
and  take  up  such  ship  or  ships  for  one  or 
more  voyage  or  voyages,  to  and  from  the 
East  Indies,  in  the  service  of  the  said  com- 
pany, beyond  and  after  the  performance 
of  the  number  of  voyages  for  which  any 
such  ship  or  ships  respectively  had  been 
or  shall  be  contracted  to  serve  the  said 
company.'* 

This  statute  received  the  royal  assent  in 
the  same  session  as  the  43  Geo.  3.  c.  cxxvi, 
(which  constituted  the  East  India  Dock 
Company) ;  but  at  a  prior  part  of  it. 

The  facts  and  questions  for  the  decision  of 
the  Court  are  as  follows:  The  Thomas  Qren^ 
mile  arrived  from  her  sixth  voyage,  at  the 
docks,  in  1818,  before  the  abatement  of  its. 
per  ton  was  made,  and  then  and  previously 
paid  under  clause  1 .  She  afterwards  paid 
the  reduced  rate  of  12i.  per  ton,  until  the 
agreement  above  mentioned  was  entered 
into.  This  ship  and  all  the  others  continued 
in  the  trade  until  the  time  of  the  passing  of 
the  act,^  &  4  Will.  4.  c  85,  which  put  the 
company's  right  to  trade  in  abeyance  for 
twenty  years.  (See  sec.  2  &  8.)  The  ques- 
tions for  the  opinion  of  the  Court  as  to  her, 
are,  first,  whether  the  East  India  Dock 
Company  ought  not  to  have  returned  and 
repaid  4s.  per  ton  under  clause  5,  on  the 
expiration  of  her  sixth  voyage ; — secondly, 
whether,  in  addition  to  such  returns,  she 
had  not  a  right  to  a  loading  on  her  next 
subsequent  voyage,  free  of  dock  charges, 
or  if  not  loaded  outwards,  again  to  a  fur- 
ther return  of  fts.  per  ton  under  clause  4 ; 
— thirdly,  if  she  had  no  such  additional 
right,  whether  the  East  India  Dock  Com- 
pany had  a  right  to  4s.  per  ton,  or  2s.  per 
ton,  or  what  other  sum,  for  her  loading  in 
the  docks,  for  that  next  subsequent  voy- 
age. The  amount  in  question  on  the  re- 
turn rate  of  4s.  per  ton,  and  the  loading 
rate  of  2s.  per  ton,  is  as  follows : — 

The  Thomas  Orenville  registered  tons 
894.  £.     s.      d. 

•4s.  per  ton.     •     .     .     184  12     0 
fls.  per  ton ...     .       92     6     0 

Spankie,  Serj.,  for  the  plaintiffs,  con- 
tended, that  they  were  entitled  to  the  re- 
turn of  the  4i.,  out  of  the  sum  paid  per 
ton  on  the  Thomas  GreMilUf  as  she  had  in 


1818  complied  with  the  condition  required; 
she  had  completed  her  sixth  voyage — that 
is  to  say,  her  regular  number  of  voyages 
there,  and  six  voyages,  being  synonymous. 
The  opposite  party  would,  perhaps,  rely 
on  the  2nd  section  of  the  43  Geo.  3.  c.  63, 
which  allowed  the  Court  of  Directors  to 
hire  ships  according  to  circumstances, 
for  other  voyages,  after  the  performance  of 
the  sixth  ;  and  they  would,  perhaps,  say, 
that  thenceforward  the  six  voyages  ceased 
to  be  the  regular  number.  But  such  rea- 
soning was  erroneous,  as  these,  which  may 
be  considered  supplemental  voyages,  did 
not  interfere  with  that  which  was  ever 
treated  by  those  conversant  with  the  East 
India  trade,  as  the  regular  number  of  voy- 
ages. The  best  interpretation  to  be  put 
upon  statutes,  especially  those  connected 
with  commerce,  is  tliat  which  gives  to  the 
language,  in  which  those  statutes  are 
framed,  its  popular  and  general  sense  and 
meaning ;  and  it  cannot  be  doubted,  that  in 
popular  signification  the  regular  number 
of  voyages  to  be  performed  by  a  vessel  in 
the  East  India  trade  was  six. 

Sir  W.  W.  FolUtt,  contrii,  denied  that 
since  the  enactment  of  43  Geo.  3.  c.  63, 
the  regular  number  of  voyages  to  be  per- 
formed by  the  vessel  and  six,  were  synony- 
mous. This  might  be  admitted  to  be  so 
before  the  passing  of  the  latter  statute,  as 
then  the  seventh  voyage  would  have  been 
illegal ;  but,  as  the  statute  allowed  the  di- 
rectors to  hire  vessels  for  a  continuance,  it 
did  not  now  follow,  that  the  sixth  voyage 
of  the  vessel  was  to  be  her  last.  From  the 
terms  which  had  been  superadded  to  the 
time  of  service,  the  vessel  might  now  com- 
plete a  seventh  or  eighth  voyage,  and  as 
this  vessel  had  done  so,  was  the  repayment 
to  be  made  again? — was  the  demand  to  be 
repeated  upon  the  performance  of  that  voy- 
age, which  should  actually  turn  out  to  be 
her  last?  Such  construction  would  mani- 
festly be  unreasonable ;  and  was  of  itself 
sufficient  to  shew,  that  the  plaintiffs  are 
not  entitled  to  that  which  they  demanded. 

TiNDAt,  C.J. — The  main  and  important 
question  in  this  case,  arises  on  the  first 
point  submitted  to  our  consideration ;  and 
this  being  answered  by  the  construction 
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put  upon  the  law  in  its  present  state,  the 
conclusion  will  be  equally  applicable  as  to 
the  others  ;  and  it  will  follow  as  a  corollary, 
by  natural  and  necessary  consequence.  The 
point  to  which  I  refer  is,  whether  the  sum 
of  45.  out  of  every  12#.  or  14*.  per  ton 
should  be  returned  to  the  East  India  Com- 
pany, in  respect  of  the  Thomas  Grenville, 
under  the  5th  clause  :  the  words  of  which 
are,  *'and  that  in  case  such  ship  or  vessel 
should  have  completed  her  regular  number 
of  voyages,  or  should  not  be  continued 
in  the  East  India  trade,  there  should  be 
allowed  and  returned  in  respect  thereof, 
for  the  last  voyage  of  such  ship  or  vessel 
in  such  East  India  trade,  the  sum  of  4s, 
out  of  every  14*.  or  l^s,  respectively;" 
and  the  question  is,  what  is  the  meaning 
of  the  phrase  "regular  number  of  voy- 
ages" ?  There  was,  it  appears,  an  act, 
^9  Geo.  3.  cap.  89,  entitled,  *An  Act 
for  regulating  the  manner  in  which  the 
united  company  of  merchants  of  England 
trading  to  India  shall  hire  and  take  up 
ships  for  their  regular  service,*  which 
enacted,  "that  the  company  should  not 
employ  any  ships  except  those  which  should 
be  contracted  for  to  serve  for  six  voyages, 
to  or  from  India,  or  China,"  &c.  Then 
came  the  43  Geo.  3.  c.  63,  for  explaining 
and  amending  the  39  Geo.  3.  c.  89,  the 
2nd  section  of  which,  afler  reciting  that 
it  had  been  found,  that  ships  might  be 
repaired,  and  made  fit  to  perform  more 
than  six  voyages,  to  and  from  the  East 
Indies,  allows  the  Court  of  Directors,  under 
certain  conditions,  to  receive  tenders  for 
any  ship  or  ships  which  may  have  been 
engaged  in  their  service,  and  to  hire  them 
for  one  or  more  voyages  to  and  from  the 
East  Indies,  beyond  and  after  the  perform- 
ance of  the  number  of  voyages  for  which 
any  such  ship  or  ships  respectively  had 
been  or  shall  be  contracted  to  serve  the 
said  company.  Before  this  enactment, 
there  could  be  no  doubt  as  to  the  meaning 
of  the  ship's  "regular  number  of  voyages;" 
it  must  have  been  six,  by  the  39  Geo.  3. 
Q.  89 ;  and  if  no  alteration  had  taken  place 
at  the  time  the  East  India  Dock  Act,  43 
Geo.  3.  c.  cxxvi,  received  the  royal  assent, 
the  same  meaning  should  have  been  attach- 
ed to  the  words  in  that  enactment,  and  the 
regular  number  of  the  ship's  voyages  should 


be  considered  six ;  but  the  43  Geo.  3.c.  63. 
altered  the  period  of  regular  service,  and 
imposed  other  limits  upon  it,  by  giving  it 
a  certain  extent,  and  superadding  other 
conditions.  Now,  if  the  words  of  the  39 
Geo.  3.  c.  89,  making  the  regular  number 
of  voyages  six,  and  the  words  of  the  43 
Geo.  3.  c.  63,  allowing  the  additional  num- 
ber, were  found  in  the  same  statute,  who 
could  doubt  that  the  latter  would  not  ope- 
rate as  a  repeal  of  the  former  ?  It  was  in 
such  state  of  things  the  East  India  Dock 
Act  passed,  and  it  is  said  for  the  defen- 
dant, that  the  meaning  of  the  words  "  re- 
gular number  of  voyages,"  in  the  5th  clause, 
is  not  limited  to  six  ;  but  it  extends  to  such 
number  as  the  East  India  Company  may, 
under  existing  circumstances,  contract  for, 
under  the  43  Geo.  3.  c.  63  ;  and  as  it  ap- 
pears to  me,  this  construction  of  the  law 
aud  common  reason  go  hand  in  hand,  for 
whether  the  ship  completed  her  sixth,  her 
seventh,  or  her  eighth  voyage,  her  ex- 
penses when  she  lay  in  the  dock,  whether 
she  unloaded  for  the  voyage  in,  or  loaded 
for  the  voyage  out,  were  the  same,  and  the 
company  received  the  same  portion  of  be- 
nefit and  advantage  by  her  loading  or  un- 
loading there,  on  all  her  voyages  except 
her  last.  Another  difficulty  arising  from 
the  construction  contended  for  would  be, 
that  we  could  not  know  how  to  dispose  of 
the  seventh  or  eighth  voyage,  which  the 
vessel  is  allowed  to  make.  If  the  parties 
were  now  entitled  to  the  return  of  the 
money,  might  it  not  be  claimed  again  under 
the  terms  of  the  clause,  when  the  vessel 
ceased  to  be  continued  in  the  trade,  and 
made  her  last  voyage?  This,  I  need  scarcely 
say,  would  be  unreasonable;  and,  conse- 
quently, I  hold  that  the  East  India  Com- 
pany are  not  entitled  to  the  repajrment  or 
return  of  the  4«.,  with  respect  to  the  Th- 
mas  Grenville.  As  to  the  other  questwns, 
it  is,  as  I  said  before,  unnecessary  to  give 
them  any  answer  in  detail,  in  consequence 
of  our  decision  upon  the  first ;  and  our 
judgment  is  in  favour  of  the  defendant. 

Park,  J. — The  question  has  arisen  on 
the  meaning  of  the  words  "  regular  num- 
ber of  voyages  ;"  and  whether  such  num- 
ber should  not  be  considered  as  extended 
beyond  six.     I  am  happy  to  think,  that 
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equity  and  the  justice  of  the  case  go  to- 
gether. 

Vauohan,  J. — I  agree.  The  words  of 
the  5lh  clause  are,  "in  case  such  ship 
should  have  completed  her  regular  number 
of  voyages,  or  should  not  be  continued  in 
the  East  India  trade,  there  should  be  allow- 
ed and  returned  for  the  last  voyage  ;"  but 
her  sixth  voyage  need  not  now  be  her  last; 
and  by  the  words  "should  not  be  continued 
in  the  East  India  trade,"  it  is  meant  the 
ship  should  leave  it ;  but,  here,  she  was 
continued  in  the  trade. 

CoLTMAN,  J. — The  case  is,  in  my  opi- 
nion, clear,  as  it  is  undoubtedly  necessary, 
that  when  a  party  wishes  to  establish  a 
tax    upon    the   subject,    he    shall    shew 
clearly  that  the  case  is  within  the  statute. 
The  only  difficulty  here,  arises  upon  the 
coiutruction  to  be  put  upon  the  words, 
"regular   number  of  voyages;"  and  the 
construction  is,  I  think,  to  be  found  in  the 
case  itself.    It  is  said,  that  as,  from  a  par- 
ticular time,  the  regular  number  of  voy- 
ages to  be  performed  by  the  ship  was  six, 
we  should  put  the  popular  construction 
upon  the  words,  and  understand  them  as 
tbey  are  understood  by  those  conversant 
in  the  East  India  trade,  and  such  under- 
standing should,  it  is  said,  be  binding  upon 
us.   But  when  we  are  to  put  a  construction 
upon   these  words,  in  reference  to  other 
acts  of  parliament,  we  should  not  be  bound 
by  such  sense  of  the  words,  if  it  is  incon- 
sistent with  these  acts.     The  construction 
contended  for  by  my  Brother  Spankie  is 
neither  reasonable  nor  natural.  There  were 
two  concurrent  acts  of  parliament ;  the  one 
which  extended  the  number  of  voyages 
beyond  six,  was  passed  earlier  in  the  ses- 
sion than  the  act  which  gave  powers  to  the 
£ast  India  Dock  Company ;  and  by  the 
former  enactment  it  is  clear,  that  the  re- 
gukax  number  of  voyages  performed  by  a 
vessel  may  be   continued  up  to  that  in 
which  she  discontinues  trading  altogether; 
consequently,  the  plaintiffs'  demand  is  not 
supported  under  the  5th  clause ;  and  our 
judgment  should  be  for  the  defendant. 

Judgment  for  the  defendant. 


1837. 
June  9. 


} 


^oa 


DOE  d.  6BLDART  V.  TABRAM. 


Staying  Proceedings  —  Concurrent  Ac- 
turns. 

The  Court  mil  not  stay  the  proceedings 
in  an  action  q/"  ejectment,  commenced  in  this 
court,  until  those  in  an  action  of  trespass 
commenced  in  the  Court  of  King's  Bench,  in 
which  the  same  question  is  raised,  are  termi- 
nated, 

Kelly  moved  that  the  proceedings  in  an 
action  of  ejectment  commenced  in  this 
court  should  be  stayed,  until  those  in  an 
action  of  trespass,  in  which  the  same  ques- 
tion was  raised,  should  be  terminated  in 
the  Court  of  King's  Bench.  There  had 
been  a  trial,  and  the  party  against  whom 
the  verdict  in  trespass  was  found,  had  ob- 
tained a  rule  for  a  new  trial  in  that  court. 
Pending  this  rule,  the  action  in  ejectment 
was  brought  here;  and  thus,  if  the  Court 
did  not  interfere,  there  would  be  two  ac- 
tions at  one  and  the  same  time,  respect- 
ing the  assertion  of  one  and  the  same 
right. 

Per  Curiam, — If  two  actions  in  eject- 
ment were  pending  at  the  same  time,  we 
might  suspend  the  proceedings  in  one  until 
the  other  was  decided.  But,  where  is  tlie 
authority  to  shew  that  we  can  interfere,  as 
required  in  the  case  of  the  pendency  of  two 
actions,  different  in  their  forms,  and  lead- 
ing to  different  results?  The  object  of  the 
party  here  in  one  action,  is,  the  recovery 
of  the  property ;  in  the  other,  it  is  the  ob- 
taining of  damages,  and  the  effect  of  our 
interference  in  a  case  like  this,  might  be,  to 
interfere  with  damages,  to  which  it  may  be 
found  that  a  party  is  entitled. 

Rule  refused. 


T  1  a     !•     BROGGREF  V,  HAWKB. 

June  12.  / 

Costs — Reduced  Scale — Judge's  Certifi- 
cate, 

Where  a  cause  (in  assumpsit)  has  been 
partly  heard  before  a  Judge  in  one  of  the 
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superior  courts,  and  a  verdict  has  been 
taken  for  the  plaintiff,  subject  to  a  refer- 
ence,  and  the  arbitrator  has  awarded  da^ 
mages  less  than  20/.,  the  Judge  has  power 
to  certify  upon  the  postea,  that  the  cause 
was  proper  to  be  tried  before  him,  and  not 
before  a  sheriff  or  Judge  of  an  inferior 
court,  for  the  purpose  of  having  the  pltUn- 
tiff's  costs  taxed  on  the  ordinary,  not  the  re- 
duced  scale. 

The  plaintiff  in  this  action  declared  in 
assumpsit,  for  goods  sold  and  delivered, 
work,  labour,  and  materials,  for  money 
lent  and  advanced,  and  on  an  account 
stated,  and  in  his  particulars  of  demand 
claimed  a  balance  of  119/.  its.  4d.  The 
defendant  pleaded  the  general  issue ;  8e« 
condly,  part  payment  of  73/.;  and  thirdly, 
a  set-off  for  the  residue  of  the  de- 
mand. 

On  the  cause  coming  on  for  trial,  before 
Tindal,  C.J.,  a  verdict  for  300/.  was  taken 
for  the  plaintiff,  subject  to  a  reference  of 
the  cause  and  all  matters  in  dispute,  the 
costs  as  taxed  to  abide  the  event  of  the 
certificate  or  award.  The  arbitrator  certi- 
fied, that  the  verdict  should  stand  for  the 
plaintiff  on  the  first  and  last  issues,  and 
that  the  damages  should  be  reduced  to 
8/.  5s,  Sd. ;  that  there  should  be  a  verdict 
for  the  defendant  on  the  second  issue  ;  that 
each  party  should  pay  his  own  costs  of  the 
reference,  and  that  the  plaintiff  should  pay 
the  expense  of  the  certificate,  and  the  de- 
fendant, on  demand,  repay  him  a  moiety 
thereof. 

Upon  the  taxation,  the  officer  would 
only  allow  costs  to  the  plaintiff  on  the  re- 
duced scale,  inasmuch  as  he  had  recovered 
a  verdict  in  assumpsit  for  less  than  20/. 
Upon  this,  an  application  was  made  to  the 
Lord  Chief  Justice  for  a  summons,  return- 
able before  him,  calling  on  the  defendant 
to  shew  cause  why  his  Lordship  should  not 
certify  on  the  postea,  that  the  above  cause 
was  proper  to  be  tried  before  him,  and 
not  before  a  sheriff  or  Judge  of  an  in- 
ferior court,  in  order  that  the  costs  of 
the  cause  might  be  taxed  on  the  usual 
scale.  The  Lord  Chief  Justice  refused 
the  application,  conceiving  that  he  had  no 
power  to  give  such  certificate,  as  the 
case  could  not  be  said  to  have  been  tried 


before  him.  Upon  this,  the  taxation  was 
adjourned,  for  the  purpose  of  allowing 
the  matter  to  be  submitted  to  the  decision 
of  the  Court. 

James  obtained  a  rule  for  the  taxation 
in  the  ordinary  way.  He  contended,  that 
there  was  no  ground  for  the  officer's  ob- 
jection, as  the  postea  was  primd  facie  evi- 
dence of  the  cause  being  tried  before  a 
Judge  of  the  superior  courts  and  the  arbi- 
trator might  be  considered  as  aobstitated 
for  a  jury.  His  award  might  be  compared 
to  their  verdict,  and  was  to  be  attended 
with  the  result  and  consequences  of  a 
verdict,  found  before  the  Judge  by  whom 
the  cause  was  supposed  to  be  tried.  Nokes 
V,  Fraser  (1)  was  precisely  in  poinu  It  was 
held  there,  that,  under  the  directions  to 
taxing  officers,  promulgated  in  Hilary 
term,  4  Will.  4,  it  is  not  necessary  for  the 
Judge  who  certifies,  to  enable  a  plaintiff 
to  obtain  full  costs,  to  hear  the  cause 
throughout.  Patteson,  J.  was  in  that  case 
of  opinion,  that  the  words  of  the  rule  were 
satisfied,  by  having  the  cause  brought  on 
for  trial. 

ElUs  shewed  cause,  and  contended,  that 
the  case  was  within  the  words  of  the  rule, 
and  that  the  taxation  should  consequently 
be  on  the  reduced  rule. 

Tindal,  C.J.,  after  consulting  with  the 
other  Judges,  said,  that  at  the  time  the  ap- 
plication was  made,  he  doubt«d  whether 
he  had  the  power  of  certifying  as  required, 
inasmuch  as  the  cause  had  not  been  tried 
by  him,  but  had  beeni  shortly  jaftar  its 
opening,  referred  to  an  arbitrator.  How- 
ever, upon  conferring  with  his  lathers, 
and  taking  into  consideration  the  caie  de- 
cided by  Patteson,  J.,  he  fcMmd  he  had  ths 
authority,  and  he  would  certify  acoordingiy* 
The  rule,  therefore,  should  be  made  sImo- 
lute  for  the  officer  to  tax  in  the  ordinary 


manner. 


RuleabsokU. 


(1)  3  Dowl.  P.C.  339. 
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1857.      >  MOON     V.    THE    GUARDIANS    OF 
May  tS,  )  THE  WITNEY  UNION. 

Principal  and  Agent — Contract — JVork 
and  Labour, 

The  guardians  of  a  union  employed  an  at' 

ektect  lojumish  them  with  plans,  specifica- 

Itoni,  4'C*  of  a  f9orkhouse  which  they  intended 

to  bwld.  He  submitted  certain  advertisements 

and  instructions  for  such  builders  as  might 

mtk  to  be  employed  to  their  legal  adviser 

and  clerk;  and,  without  their  express  di» 

notions,  he  employed  a  surveyor,  for  the  pur^ 

pose  of  taking  out  the  quantities,  according 

to  his  plans.     Finally,  the  guardians^  dis^ 

approvmg  of  the  architect,  rejected  his  plans, 

refused  to  accept  any  tender  for  the  perform- 

anee  of  the  work  according  to  those  plans,  and 

tided  upon  plans  submitted  by  another  per- 

wn.    In  an  action  brought  against  tliem  by 

the  surveyor,  for  refusing  to  pay  him  for 

taking  out  the  quimtities,  the  jury  having 

found  that  the  architect,  in  employing  the 

plaintiff  for  such  purpose,  acted  within  the 

9eope  of  his  authority,  as  their  recognized 

agent,  in  such  respect,  and  only  did  that 

which  was  sanctioned  by  the  usage  and  course 

(fhis  business, — the  Court  refused  to  disturb 

the  verdict. 

Held  also,  that  defendants  could  derive  no 
advantage  from  a  condition  of  the  advertise- 
f»ent,  that  the  surveyor  was  to  be  paid  for 
taking  out  the  quantities  by  the  successful  com- 
petitor,  inasmuch  as  the  fact  of  there  being  no 
successful  dompetitor  was  occasioned  by  their 
own  conduct,  in  rejecting  the  architect's  plans, 
and  suspending  the  operations  under  them. 

The  declaration  consisted  of  the  usual 
cooDta  for  the  price  and  value  of  work  done, 
tod  materials  for  the  same,  provided  by  the 
phintifffor  the  defendants  at  their  request, 
for  money  paid,  laid  out,  and  expended, 
And  on  an  account  stated.  I'he  defendants 
pleaded  the  general  issue,  whereupon 
issue  was  joined.  The  plaintiff's  bill  of 
paitieulara  was  as  follows  : — 

May,  ISS5.  £.    s.    d. 

Making  out  bill  of  quantities  . .  40     0     0 
June — Making  out  renewed  bill 
of  quantities,  in  consequence 
of  alterations  made  by  the 
guardians      25     0     0 


65     0     0 


New  SmmiES,  VL— CJ». 


The  transactions  in  which  the  litigation 
originated,  were  as  follows : — In  March 
1835,  several  parishes  were  formed  into 
a  union,  under  the  Poor  Law  Amendment 
Act,  called, "  TheWitney  Union,"and  short- 
ly aflerwards,  the  guardians  were  advised 
by  the  assistant  Poor  Law  Commissioner, 
to  erect  a  workhouse  for  the  Union.  They 
employed  a  Mr.  Kempthorne,  an  architect, 
for  the  purpose,  and  they  desired  him  to 
submit  a  plan  to  their  inspection.  They 
also  gave  him  instructions  to  prepare  the 
necessary  drawings  and  specification.  On 
the  30th  of  April  1835,  Kempthorne  wrote 
to  Mr.  Leake,  the  clerk  of  the  guardians, 
inclosing  the  form  of  an  advertisement,  as 
follows  :—••  To  builders— The  Board  of 
Guardians  of  the  Witney  Union  are  de- 
sirous of  receiving  tenders  for  the  erection 
of  the  new  workhouse  at  Witney.  The 
plans  and  specification  may  be  seen  at  the 
office  of  Mr.  Kempthorne,  architect,  Carl- 
ton Chambers,  12,  Regent  Street,  or  of  Mr. 
Leake,  clerk  to  the  board,  Witney.  After 
the  1 8th  of  May,  sealed  tenders  must  be 
sent  .to  Mr.  Leake,  Witney,  before  the  4th 
of  June."  Kempthorne  also  wrote  to  Leake, 
sending  him  the  drawing  of  the  workhouse, 
requesting  that  no  tracings  should  be 
made,  telling  him  that  copies  of  the  (Quan- 
tities for  the  use  of  the  builders  would  be 
duly  forwarded  to  him  for  such  as  might 
wish  to  tender  and  pay  the  fee  named. 
The  writer  also  directed  that  the  accom- 
panying instructions  should  be  shewn  to 
the  builders. 

"Copy  of  instructions.  May  14,  1835. — 
The  builders  desirous  of  contracting  for 
the  execution  of  the  Witney  workhouse, 
are  informed  that  the  quantities  of  the 
works  are  now  in  course  of  being  taken 
out  for  their  use,  and  will  be  ready  on  the 
28th  instant.  Builders  requiring  a  copy 
of  the  same,  are  requested  to  leave  their 
names,  with  the  sum  of  2/  2f.,  at  Mr. 
Kempthome's  office,  or  at  Mr.  Leake's 
clerk  to  the  Union,  Witney,  before  the 
26th  instant.  The  successful  competitor 
will  have  to  defray  the  expense  of  taking 
out  the  quantities,  the  charj^e  for  which 
will  be  stated  at  the  foot  of  the  bill  of 
quantities,  when  delivered.  No  tracings 
or  copies  of  drawings  will  be  allowed." 
Some  other  correspondence  passed,  from 
which   it  appeared  that  the  builders  in 
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the  country,  who  were  anxious  to  be- 
come competitors,  and  paid  the  required 
fees  for  the  drawings,  specification,  &c., 
objected  to  the  proposed  mode  of  taking 
out  the  quantities,  that  is  to  say,  of 
making  out  an  account  of  the  quantities 
of  the  different  materials  and  work  which 
would  be  required  for  the  erection  of  the 
workhouse,  and  that  they  were  making  out 
the  quantities  themselves.  Upon  this  latter 
subject,  Kempthorne  stated,  that  as  the 
quantities  were  taken  out  for  the  work- 
men, and  as  the  successful  competitor  was 
to  pay,  it  was  useless  to  take  them  out 
again.  Finally,  the  Union  being  dissatis- 
fied with  the  conduct  of  Kempthorne,  re- 
fused to  receive  or  open  the  tenders  sub- 
mitted to  their  inspection,  rejected  his 
plans  altogether,  and  adopted  those  of  an- 
other architect.  Afterwards,  on  the  15  th 
of  July,  Kempthorne  sent  in  to  the  Union 
his  account  of  professional  charges,  for  the 
working  drawings  and  specification  of  the 
Workhouse,  together  with  the  surveyor's 
bill,  for  the  making  out  of  the  quantities  of 
the  same,  for  the  use  of  the  builders.  His 
own  account  was  for  113/.  Ss.  Sd.f  and  at 
the  commencement  of  the  third  page«  dis* 
tinct  and  separate  from  this  account,  was 
that  of  Mr.  James  Moon,  the  plaintiff.  No. 
9,  New  Ormond  Street,  as  follows: — 
** Charge  for  making  out  the  quantities  of 
the  new  workhouse  at  Witney,  for  the  use 
of  the  builders,  according  to  the  instructions 
of  the  architect,  delivered  to  them,  which 
charge  is  stated  in  the  original  bill  of 
quantities,  40/.  The  drawings  having 
been  altered  according  to  the  direction  of 
the  board,  made  out  an  altered  bill  of 
quantities  accordingly,  251.**  Subsequently 
Kempthorne  and  the  defendants  entered 
into  a  compromise,  by  which,  the  sum  of 
80/.  was  given  in  satisfaction  of  his  demand, 
and  all  controversy  upon  the  subject  be- 
tween these  parties  ceased.  The  Union, 
however,  refused  to  pay  Moon  his  demand, 
alleging  that  they  never  employed  or  knew 
anything  about  him :  upon  which  the  ac- 
tion was  brought. 

At  the  trial,  which  took  place  before 
Tindal,  C.J.,  at  the  Sittings  afler  last  Mi- 
chaelmas term,  in  Middlesex,  a  verdict 
was  fbund  for  the  plaintiff. 

Talfourd,  Serj.  obtained  a  rule  for  set- 
ting it  aside  and  entering  a  nonsuit,  or  for 
a  new  trial. 


WiUe,  Serj,  and  Wilmort  shewed  cause, 
and  contended,  that  there  was  no  ground 
for  the  application.  Independently  of  the 
advertisement  and  notification  given  by 
the  architect  to  the  agent  of  the  defendants, 
which  precluded  all  idea  of  ignorance  or 
surprise  upon  their  part,  it  was  proved  on 
the  trial,  that  it  was  the  usi^e  of  trade  for 
the  architect,  who  was  employed  to  direct 
a  surveyor  to  take  quandties  corresponding 
with  his  plans.  It  mdy  be  admitted  that 
there  was  no  direct  authority  given  to 
Kempthorne,  the  architect,  to  employ 
Moon.  But  such  course  was  so  usual, 
that  the  non-employment  of  a  surveyor  by 
the  architect,  under  circumstances  like  the 
present,  formed  the  exception  to  the  gene-* 
ral  rule.  The  mode  in  which  Moon's 
bill  was  made  up  by  the  architect,  distinct 
and  separate  from  his  own,  was  conclusive 
as  to  what  the  understanding  of  the  parties 
was.  Neither  can  the  defendants  avafl 
themselves  of  the  condition  that  die  ex- 
pense of  taking  out  the  quantities  was  to 
be  defrayed  by  the  successful  competitor, 
as  the  circumstance  that  there  was  no  suc- 
cessful competitor  was  caused  by  the  con- 
duct of  the  defendants  themselves,  who 
put  an  end  to  competition  altogether,  by 
suspending  the  operations,  and  rejecting 
Kempthorne*s  plans.  They  cited  Webb  v. 
Rhodes {\\  as  an  authority  Uiat  there  was 
a  sufficient  privity  between  the  plaintiff 
and  the  defendants  to  support  the  action. 

Talfourd  and  ChiUon^  in  support  of  the 
rule,  denied  that  any  inference  in  favour 
of  the  plaintiff  was  to  be  drawn  fKMB 
the  peculiar  mode  in  which  Kempthorne 
thought  proper  to  make  up  his  accounts, 
(which  were  not  the  subject  of  lit%atioii,} 
and  append  to  them  the  denland  of  the 
plaintiff.  If  such  proposition  were  assented 
to,  the  Court  would  be  drawing,  from  the 
mode  in  which  certain  sheets  of  paper 
were  arranged,  conclusions  which  shook! 
be  attained  from  facts  alone.  The  troe 
criterion  by  which  the  case  should  be  de- 
cided, is,  would  Kempthorne  be  liable  io 
an  action  to  Moon  ?  He  clearly  woskl. 
The  case  resembles  that  of  Rigiep  v.D^ 
kin  (2),  where  it  was  held,  that  there  was 
no  privity  between  the  parties,  and  that 

(1)3  Bing.  N.C.  7St ;  fu  c.  5  L»w  J.  Rep.  (»  s-) 
C.P.  «1«. 

(«)  2  Yew.  &  Jer.  83. 
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90  MMBge  was  etuUkhed ;  and  it  is  diaiiii- 
guishable  from  those  of  fVebb  v.  Rhodes 
and  Grissel  v.  Robins<m(^$\  where  the 
party  had  been  actually  retained.  But 
there  was  no  retainer  here,  at  least  from 
the  guardians ;  i£  there  was  one  at  all, 
it  was  from  Kempthorne,  and  it  was  to 
him  the  plaintiff  should  look  for  redress. 
The  evidence  upon  the  trial  did  not,  as  is 
contended  for,  establish  the  usage.  It  ap^r 
peared  that  there  was  sometimes  a  surveyor 
employed  by  the  architect,  and  another 
employed  by  the  builder,  to  check  ths 
former.  If  such  had  been  the  case  here, 
if  two  surveyors  had  been  employed,  and 
the  operations  had  been  suspended,  would 
the  defendants  be  liable  to  pay  the  two 
surveyors,  their  own  and  the  one  employed 
by  the  architect  ?  This  was  a  speculation 
upon  the  part  of  the  plaintiff;  he  took  the 
chance  of  a  successful  competitor,  by 
whom  he  was  sure  to  be  paid;  and,  as 
there  was  none,  he  has  failed  in  his  specu<* 
Jation.  and  has  no  just  claim  against  the 
defendants. 

TiKDAL,  C.J. — This  question  returns  at 
last  to  the  very  point  at  which  it  has  been 
left  by  my  Brother  Talfourd,  namely, 
whether  Moon,  the  plaintiff,  was  em« 
played  by  the  defendants,  and  whether 
a  contract  for  work  and  labour  was  en* 
tered  into.  It  is  not  contended  that  an 
immediate  contract  had  been  formed  be<* 
tween  these  parties — it  is  not  said,  that  they 
eame  into  contact,  or  bad  been  introduced 
one  to  the  other ;  but  the  subject  for  con- 
sideration was,  whether  Kempthorne,  act- 
ing within  the  usual  scope  of  his  authority 
as  an  architect,  an  authority  recognized 
and  acknowledged,  had  not  employed  the 
plamtiff,  a  surveyor,  to  take  out  the  quan- 
tities according  to  his  plans  and  specifica- 
tiodns.  This  was  the  question  submitted 
to  the  jury,  for  their  decision :  and  here  I 
admit  that  the  evidence  upon  the  occasion 
did  not  go  very  far  back,  nor  was  it  very 
strong;  but  still  it  was  left  to  the  jury, 
after  a  speech  addressed  to  them  hy  my 
Brother  Talfourd,  full  of  just  observations, 
and  which,  no  doubt,  if  they  were  found 
ID  possess  sufficient  weighty  would  have 


(3)  3  Binp.  N.C.  10 ;  t.  c  5  Lftw  J.  Rep.  (NJ.) 
C.P.  313. 


induced  the  jury  tp  ^od  for  the  defendants. 
They,  however,  did  not  find  thus;  they 
have  found  for  the  plaintiff,  influenced,  it 
is  to  be  presumed,  by  that  which  is  the 
maxim  of  the  civil  as  well  as  of  our  law  t 
cantractibus  tacUe  insuni  qua  sunt  tnorU  et 
conntetudinis.  And,  in  my  opinion,  there 
18  no  just  reason  for  disturbing  the  decision. 
All  parties  have  agreed,  that  the  mode  of 
tender  adopted  upon  the  occasion  was 
bene6cial  to  those  who  intended  to  have 
the  buildings  erected.  If  the  matter  had 
been  left  at  large;  if  it  had  been  /Un- 
certain what  quantities  were  to  be  taken 
out,  under  the  specified  plans,  the  opera- 
tion would  have  been  found  to  be  on  a  dif- 
ferent footing,  and  of  a  diflerent  form 
from  that  which  was  intended  by  the  de* 
fendants,  as  guardians ;  and  they  who  sent 
in  tenders  at  a  low  estimate  would  not 
have  been  able  to  fulfil  them  at  the  rate 
proposed,  in  consequence  of  the  mistakes 
which  might  be  committed  from  there  be* 
ing  a  larger  quantity  of  work  to  be  take^ 
out,  than  that  contracted  for.  The  present 
transaction  stands  upon  the  same  footing, 
and  is  to  be  considered  in  the  same  light. 
Besides,  for  the  purpose  of  establishing 
the  fact  of  there  being  a  contract  for  work 
and  labour,  it  should  be  recollected,  that 
in  the  instructions  for  the  builders  there 
was  an  intimation,  or  something  like  an 
intimation,  sent  to  Mr.  Leake,  who,  as  I 
understand,  was  the  legal  officer  of  the 
Union.  The  intimation  was,  that  the  con* 
tract  was  to  be  an  open  one,  and  Leake 
also  declared,  that  the  successful  competi- 
tor was  to  defray  the  expenses  of  taking 
out  the  quantities.  How  then,  can  it  be 
said,  that  when  this  party  had  the  plans, 
specifications,  advertisements,  &c.  before 
him — ^how  can  it  be  said,  that  he  was  not 
to  be  paid,  because  there  was  no  successful 
competitor,  when  these  defendants,  by 
changing  their  intentions,  by,  perhaps, 
adopting  another  plan,  have  prevented  and 
put  an  end  to  any  competition  at  ail?  The 
defendants  should^  I  think,  nevertheless, 
be  liable  for  the  amount  of  those  charges, 
for  that  which  had  been  done  for  them  by 
the  person  employed  by  their  agent,  and 
who  had  authority  for  the  purpose.  It 
should  be  also  borne  in  mind,  that  this 
person,  employed  as  their  architect,  upon 
the  15th  of  July  sent  in  to  the  defendants 
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an  account  of  his  profeuional  charges,  spe- 
cifications, and  drawings,  together  with  the 
demand  of  the  surveyor,  whom  he,  within 
the  scope  of  the  practice  and  rules  amongst 
builders,  had  employed.  Thus,  therefore, 
there  were  two  subject-matters  contained 
in  these  accounts,  to  which  the  atten- 
tion of  the  defendants  was  called  ;  and 
when,  afler wards,  the  architect,  Kemp- 
thorne,  entered  into  an  agreement  with 
the  defendants,  under  which,  he  received 
a  sum  far  short  of  that  which  he  claimed, 
such  agreement  must,  in  reason,  be  as- 
sumed to  refer  to  his  own  bill,  and  not  to 
comprehend  or  extend  to  that  of  another. 
It  was  incumbent  upon  the  defendants  at 
that  time  to  put  the  surveyor  upon  his 
guard,  and  tell  him  it  was  not  their  inten- 
tion to  pay  him  ;  and  it  appears  like  a  re- 
cognition of  his  claim,  when  they  paid  the 
architect  without  settling  with  him.  It 
has  been  said,  that  in  point  of  law  a  con- 
tract cannot  be  supported,  the  object  of 
which  is  to  impose  a  liability  upon  two 
persons,  when  there  is  but  one  demand  for 
one  and  the  same  subject-matter.  This 
may  be  very  true :  I  do  not  say  that  there 
may  be  a  contract  by  which  two  persons 
may  be  affected  at  the  same  time.  But 
we  should  consider  the  different  modes  of 
conduct  which  have  been  pursued  as  to 
this  contract.  It  was  understood  by  all, 
that  if  there  were  a  successful  competitor, 
Moon  was  to  be  paid  by  him ;  and  now 
there  is  no  successful  competitor,  to  whom 
he  can  apply  for  payment,  as,  in  point  of 
fact,  there  was  no  competitor  at  all.  If  there 
had  been  such  competitor,  and  if  Moon 
had  not  applied  to  him*  within  a  reason- 
able time  for  payment,  he  could  not 
have  been  remitted  to  the  defendants,  as 
he  did  not  avail  himself  of  the  condition 
upon  which  he  himself  acted.  In  fine,  I 
agree  in  opinion  with  the  jury,  who  found 
that  the  plaintiff  had  a  claim  against  the 
defendants,  who  set  him  in  motion.  I  also 
think,  that  a  contract  for  work  and  labour 
has  been  established,  and  that  the  plaintiff 
was  entitled  to  recover. 

Park,  J. — The  real  question  for  our 
consideration  is,  whether  Moon  is  to  be 
paid  at  all.  It  may  be  admitted,  that 
there  has  not  been  an  express  contract 
upon  this  occasion  between  these  parties. 
But  there  are  circumstances  from  which  a 


contract  may  be  implied,  and  conaequeBtly 
they  who  derived  benefit  from  the  work 
of  a  person  employed  by  an  authorised 
agent,  must  make  compensation  for  the 
advantage  which  ^ey  have  received.  It 
is  certain,  that  Kempthome  had  the  autho- 
rity to  employ  Moon.  It  has  been  said, 
the  plaintiff  was  to  be  paid  by  a  successful 
competitor,  and  as  there  was  none,  he 
was  not  to  be  paid  at  all.  This  is  om- 
rageous,  and  is  impossible  to  be  supposed. 
Let  us  also  consider  what  followed,  when 
Leake,  the  agent  of  the  defendants,  entered 
into  a  compromise  with  Kempthome  for 
his  demand.  He  must  be  the  most  singular 
of  all  beings,  if  he  could  tliink  of  compro- 
mising the  whole  for  80/.,  without  giving 
notice  to  Moon. 

BosANQUET,  J. — I  am  of  the  same  opi- 
nion. The  jury  have  found  that  the  archi- 
tect  here  acted  according  to  the  known 
practice  and  usage  of  the  trade,  and  the 
verdict  should  be  clearly  and  unquestion- 
ably wrong,  before  it  should  be  disturbed- 
The  architect  was  directed  to  submit  his 
plans  and  specifications  ;  hot  he  was  not 
to  take  out  his  own  quantities.     He  has 
done  as  he   was  directed.     He  has  not 
charged  for  the  tenders.     True,  the  quan- 
tities were  to  be  taken  out  by  somebody; 
the  defendants  gave  notice  before  the  ten- 
ders were  made,  that  the  successful  com- 
petitor was  to  pay  for  taking  out  the  quan- 
tities.    The  architect,  then  the  servant  of 
the  defendants,  employed  Moon  to  take 
them  out.     Did  he,  in  so  doing,  demean 
himself  according  to  the  course  and  usage 
of  business  ?  the  jury  found  he  did.    Was 
not  Kempthome  also  their  servant?  the 
jury   found  he  was.     Now,  suppose  the 
defendants  had,  through  their  agent,  em- 
ployed Moon  to  take  out  the  quantities, 
and  stopped  ;  suppose  they,  for  very  good 
reasons,  changed  their  minds,  and  refused 
to  accept  any  tenders,  and  coosequendy 
there  was  no  successful  competitor,  who 
then  was  to  pay  Moon  ?    No  one  ?    It  wm 
left  as  a  question  for  the  jury,  whether  the 
architect,  in  employing  the  plaintiflf^  acted 
as  a  principal  or  as  agent  to  the  defendanu; 
the  latter  has  been  found,  and  they  are 
bound  to  pay.     It  is  consistent  with  law 
and  justice,  that  the  guardians  should  pay 
Moon  for   that  which  he  has  done  for 
them. 


Digitized  by 


Google 


TRINITY  TERM,  1837. 


309 


CoLTMAK,  J. — It  18  contended  in  the 
case  now  before  us,  on  the  part  of  the 
plaint! AT,   that  if  there  was  a  successful 
competitor,  he  was  to  pay  Moon  for  tak- 
ing out  the  quantities ;  but,  if  there  was 
none  such,  he  was  to  be  paid  by  the  Union. 
The  defendants,  on  the  other  hand,  affirm, 
that  if  there  was  no  successful  competitor, 
he,  Moon,  was  not  to  be  paid  at  all.     It 
was,  they  say,  a  speculation  on  his  part,  into 
which   Moon    entered.     Now,    such   un- 
doubtedly might  be  the  bargain ;  but  it 
is  not  very  probable;  and  such  is  not  to 
be  inferred  without  evidence,  and   none 
has  been  given ;  consequently,  the  general 
rule  must  take  place,  that  when  work  has 
been  done  for  the  benefit  of  a  party,  he  by 
whom  it  has  been  done  must  be  paid  by 
somebody.    This  rule,  say  the  defendants, 
18  also  admitted;   the  plaintiff,  say  they, 
should  be  paid,  but  not  by  us,  as  he  never 
contracted  with  us,  or  with  our  authorised 
agent.     Then  the  question  comes  to  this, 
did  the  architect  act  as  an  agent,  or  did  he 
act  for  himself?     As  to  that,  it  has  been 
found,  that  by  employing  Moon  for  the  de- 
fendants, he  acted  according  to  the  course 
and  nature  of  the  architect's   business. 
This  is  sufficiently  clear  to  those  who  are 
conversant  with  the  mode  in  which   the 
architect's    trade    is   carried    on  in  late 
times.     It  is  not  usual  for  the  architect 
to   be    under  advances;   he  merely  cer- 
ti6es  the  bills.     Money  of  his  principals 
may  occasionally  pass  through  his  hands, 
but  still  it  is  not  usual  for  him  to  advance, 
and  hia  common  practice  is  to  employ  sur- 
veyors to  take  out  the  quantities.     This 
was  duly  notified  to  Leake,  the  officer  of 
the  defendants.     Upon   this,  however,  I 
lay  no  great  stress,   as  the  architect,  in 
what  he  had  done,  had  merely  acted  in 
discharge  of  his  duty.    The  circumstances 
were,  in  fine,  sufficient  to  lead  the  jury, 
and  the   Court,  to  the  inference,  that  the 
architect  acted  under  the  authority  of  the 
defendants.     There  was  also  a  recognition 
of  his  bill,  and  if  it  was  the  intention  of 
the  defendants  to  include  in  the  payment, 
which  they  made  to  Kempthorne,  the  pay- 
ment  of  the  plaintiff,  they  were  bound,  act- 
ing with  honesty  as  between  man  and  man, 
to  give  him  distinct  notice.  This,  however, 
they  have  not  done.     If,  upon  the  other 
hand,  their  intention  was  not  to  pay  Moon, 


sach  intention  was  dishonest,  and  the  ver- 
dict was  right.  The  rule  should  be  dis- 
charged. 

Rule  discharged. 


BAYLEY  V,  UOMAN. 


1837.     \ 
June  9.    J 

Covenant — Accord  and  Satuf action  — 
Pleading —  Consideration. 

In  an  action  against  the  defendant,  for 
breach  of  covenant,  in  not  repairing  and  leav^ 
ing  in  repair,  he  pleaded,  that,  after  the  expi* 
ration  of  the  term,  and  before  commencement 
of  the  suit,  and  whilst  the  prenuses  were  rtim- 
ous,  prostrate,  ^c,  an  agreement  had  taken 
place  between  the  parties,  that  in  consideration 
that  the  defendant,  at  the  request  of  the  plain" 
tifff  had  become  and  then  was  the  occupier  of 
the  premises,  at  a  certain  rent;  and  had  also, 
at  the  request  of  the  said  plaintiff,  promised 
the  plaintiff  to  repair  and  amend  the  said 
premises,  on  or  before  a  certain  day,  he,  the 
said  plaintiff,  would  forbear  and  give  time  to 
the  defendant  until  the  said  day,  for  the  due 
reparation,  ^c,  without,  in  the  nteon/tW, 
commencing  or  prosecuting  any  action,  in  re* 
sped  of  the  breaches  of  covenant;  and,  in  case 
the  said  tenement  should  be  so  well  repaired 
upon  the  said  day,  he,  the  plaintiff,  would  re* 
linquish  and  forego  all  claim  upon  hitn,  the 
defendant.  The  plea  then  alleged,  thatf 
though  the  defendant  still  and  during  the 
time  continued  tenant  to  the  premises,  and 
was  ready  to  repair,  so  that  the  premises 
should  be  in  a  good  state  by  and  on  the 
said  day,  whereof  the  plaintiff  had  notice; 
yet  the  plaintiff  wrongfully  commenced 
his  suit  before  the  said  day: — Held  to  be 
ill,  as  it  amounted  to  a  plea  of  accord  not 
executed;  also,  because  there  was  no  good 
consideration,  either  for  the  defendants  pro* 
mise  to  the  plmntiff  to  repair  the  premises 
before  a  certain  day,  or  for  the  plaintiff*s 
promise  to  the  defendant  to  forbear  to  sue 
until  that  day. 

Declaration,  by  the  reversioner,  against 
the  assignee  of  a  lease,  on  a  covenant  to 
keep  and  leave  the  demised  premises  in 
repair,  averring  as  a  breach,  that,  the  defen- 
dant did  not,  nor  would,  nher  the  assign- 
ment, and  during  the  continuance  of  the 
demise,  and  whilst  he  continued  such  as- 
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signee  as  aforesaid*  at  his  own  costs  and 
eharges,  or  otherwise,  ft-om  time  to  time, 
and  at  all  times  during  the  said  term,  well 
and  sufficiently  repair,  amend,  maintain, 
support,  uphold,  fence,  glaze,  scour,  &c., 
said  premises  in  the  said  indenture  de- 
mised, and  did  not,  nor  would,  at  the  end 
and  expiration  of  the  said  term,  peaceably 
and  quietly  leave,  surrender,  and  yield  up 
unto  the  plaintiff,  so  entitled  to  the  rever- 
sion thereof,  and  inheritance  of  and  in  the 
said  demised  tenemeots  as  aforesaid,  the 
said  messuage,  ftc,  and  all  improvements 
therein  being  so  well  and  sufficiently  re- 
paired, amended,  supported,  upheld,  fenced, 
paved,  glazed,  &c. ;  but  wholly  neglected 
so  to  do ;  and,  on  the  contrary  thereof,  the 
defendant,  after  the  making  of  the  said  in- 
denture of  lease,  and  of  the  said  assign* 
ment,  and  during  the  continuance  of  the 
said  demise,  dnd  whilst  he  was  such  as- 
signee as  aforesaid,  to  wit,  on  the  Ist  of 
January  1885,  and  thence  for  a  long  space 
of  time,  to  wit,  until  the  end  and  expira* 
cion  of  the  said  term,  suffered  and  per- 
mitted the  said  messuage  and  premises  to 
be  and  continue,  and  the  same  were,  for 
and  during  all  that  time,  ruinous,  prostrate, 
fallen  down,  dilapitated,  and  in  great  de- 
cay, lor  want  of  well  and  sufficiently  re- 
pairing, amending,  maintaining^  &c. ;  and 
the  dc&ndant,  at  the  end  and  expiration  of 
the  said  term,  left,  surrendered,  and  yield- 
ed up  the  said  premises  unto  the  said  plain- 
tiff*, and  divers  improvements  thereon,  so 
badly  and  insufficiently  repaired,  amended, 
&e. 

Plea — That,  after  the  expiration  of  the 
said  term,  in  the  said  declaration  mention* 
ed,  and  long  before  the  commencement  of 
this  suit,  to  wit,  on  the  25th  of  December 
lS35f  the  said  messuage,  or  tenement  and 
premises,  being  so  ruinons,  prostrate,  fallen 
down,  dilapidated,  and  in  decay,  as  in  the  said 
declaration  alleged,  it  was  agreed,  by  and 
between  the  said  plaintiff*  and  the  said  de« 
fendant,  and  the  said  plaintiff  then  pro- 
mised the  said  defendant,  that,  in  consi- 
deration the  said  defendant,  at  die  request 
of  said  plaintiff,  had  become  and  then  was 
the  occupier  of  the  aaid  messuage  or  tene- 
ment and  premises,  with  the  appurtenances, 
to  bold  the  same  as  tenant  thereof  to  the 
said  plaintiff,  to  wit,  as  tenant  thereof  from 
year  to  year,  at  and  under  a  eertain  yearly 


rent,  Jlrc. ;  and  bad  also,  at  the  like  rtqoett 
of  said  plaintiff,  promised  the  said  pUiouff 
well  and  sufficiently  to  repair  and  imeod 
the  said  messuage  or  tenement  in  the  maa- 
ner  required  by  the  said  indenture,  in  said 
declaration   mentioned,  on  or  before  tht 
l^th   of  April  16S6,   he,  the  said  plaio- 
tiff,  would  forbear  and  give  time  to  tht 
said  defendant,  until  the  said  12th  of  April 
1886,  for  the  due  reparation  and  amend- 
ment of  the  said  messuage  or  tenen)eDt,&e. 
in  the  manner  required  by  the  said  indeo* 
tare  as   aforesaid,  without,  in  the  meu 
time,  commencing  or  prosecuting  soy  ae» 
tion  or  suit  against  the  said  defendaat,  io 
respect  of  the  said  breaches  of  covenaot  it 
the  said  declaration  mentioned,  or  aoy  part 
thereof;  and  that,  in  case  the  said  nen^ 
suage  or   tenement  and  premises  ahosld 
be  so  well  and   sufficiently  repaired  and 
amended  as  aforesaid,  on  the  said  DStk  of 
April  1836,  he,  the  said  plaintiff,  would 
then  relinquish  and  forego  all  claim  and 
demand  whatsoever  of  him,  the  said  plain* 
tiff,  upon  or  sgainst  the  said  defi&ndant,  is 
respea  of  the  said  breaches  of  oovenaa^ 
or  any  part  thereof;  and  although,  from 
the  time  of  the  making  of  the  said  agree* 
ment,  and  thence  until,  and  at  the  tiroeof  die 
commencement  of  this  suit,  the  said  defea*- 
dant,  wlm,  during  all  that  time,  reaaioed 
and  continued  tenant  of  the  said  messvage 
or  tenement  and  premises  to  the  plaiotf 
las  aforesaid,  was  always  ready  and  wiUing 
to  perform  and  fulfil  the  said  agreemest 
on  his  part,  and  well  and  suffideatly  to  re* 
pair  and  amend  the  said  meaauage  or  teoe- 
ment  and  premises  in  the  manner  required 
by  the  said  indenture  as  aforesaid,  so  that 
the  same  should  be  so  well  asd  snfficieody 
repaired  and  amended  as  afonsaaid,  by  and 
on  the  said  1 2th  day  of  April  1 8S$ ;  whereof 
the  said  plaintiff*  continualljr  had  notioe; 
yei  the  defendant,  in  fitct,  aays,  that  the 
said  plaintiff,  not  regarding  his  said  agree* 
ment  and  promise,  wrong&lly  cowmtoxri 
his  suit  in  this  behalf  ngainst  the  said  de* 
fendant  be£bre  the  said  12th  of  April  I&36, 
to  wit,  on  6th  of  April  I8d6,  and  this  d^ 
defendant  m  ready,  &c» 

In  bis  replicstion^  the  plaintiff  deaisd 
the  agreement  and  promise  net  forth  in  the 
plea,  concluding  to  the  eowntry.   ftsit/tter. 

A  verdict  having  paaaed  &r  the  defee* 
dant— 
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Stephen,  Serj.  obtained  a  rule  for  eoter-* 
ing  judgment  for  the  plaintiflf  turn  ob^anie 
veredictd.  The  application  was  made  on 
the  ground  of  the  plea  being  clearly  bad, 
inasmuch  as  it  amounted  to  one  of  an 
accord  not  executed.  He  cited  Onel^  v. 
Earl  of  Kent  0). 

Tayburdf  Serj.,  and  Oumey,  shewed 
cause. — The  supposition,  that  the  plea 
furnishes  no  answer  to  the  action,  in- 
asmuch as  it  is  merely  that  of  an  ac- 
cord, without  satisfaction,  is  incorrect. 
The  case  may  be  compared  to  that  of 
Oood  ▼.  Cheeseman  (2),  which  was  held  to 
be  not  an  accord  and  satisfaction  strictly 
and  properly  so  called ;  but  a  new  agree- 
ment, substituted  for  the  original  contract 
with  the  debtor ;  and  thus  it  differed  from 
Cartwrightv*  Cooke  (3)  \  and  it  was  within 
the  doctrine  laid  down  in  Com,  Dig,  tit. 
*  Accord,' (B)  4:  "so  an  accord,  with  mu- 
tual promises  to  perform,  is  good,  though 
the  thing  be  not  performed  at  the  time  of 
action,  for  the  party  has  a  remedy  to  com- 
pel the  performance ;"  and  to  the  same 
effect  is  C€ue  v.  Barber  {4),  They  also 
referred  to  Alden  v.  Blague  (5). 

Stephen,  Serj,,  in  support  of  the  rule. — 
The  plea  is  clearly  pleaded  as  an  accord  and 
satisfaction,  and  tK>  satisfaction  is  shewn. 
If,  however,  the  Court  were  to  interpret  it 
as  the  substitution  of  one  agreement  for 
another,  in  consequence  of  which  the  plain- 
tiff*'s  right  to  sue  should  be  suspended, 
such  interpretation  would  not  avail  the 
defendant,  as,  in  such  case,  the  substituted 
agreement  should  be  under  seal.  The 
doctrine  contended  for  is  established  be- 
yond dispute,  by  a  variety  of  cases — by 
AdafM  V.  TapUn  (6),  where  judgment  was 
stayed,  because  the  satisfaction  was  un- 
certain, via.  to  employ  a  man  to  work 
three  or  four  days — by  Feytoe*s  case {7), 
where  it  is  laid  down,  *'  that  every  accord 
ought  to  be  perfect  and  complete  ;  for  if 
divers  things  are  to  be  performed  by  the 
aceord,  the  performance  of  part  is  not 
sufficient,  but  all  ought  to  be  performed  ; 

(1)  Vtet,  955,  b, 

it)  9B.&Ad.3f8;  s.cPLiwJ.IUp.  K.B.Sd4^ 

(3)  3B.^Ad.701;8.c.]0LawJ.Rep.K.B.26U 

(4)  Sir  T.  JoDet»  158  ;  8.  c.  Sir  T.  Raym.  45S. 

(5)  Cro.  J«c.  99. 

(6)  4  RM.  88. 
(T)  9  R*p.  78. 


alao^  if  the  thing  be  performed  at  a  day  to 
come,  tender  and  reAisal  are  not  sufficient, 
without  actual  satisfaction  and  acceptance ;" 
neither  can  an  accord,  executory  even  in 
part,  be  pleaded  in  answer  to  the  action— 
Payne  v.  OrUm  (8)  ;  and,  in  Allen  v.  Har<- 
rt«(9),  it  was  said  by  the  Court,  "The  books 
are  so  numerous  that  an  accord  ought 
to  be  executed,  that  it  is  nqw  impostibls 
to  overthrow  all  the  books."  Lynn  t. 
Bract {\0\  and  Jamee  v.  Dax>id{\\)t  con- 
6rm  the  doctrine,  and  lead  irresistibly  to 
the  same  conclusion.  The  current  of  au- 
thorities upon  the  subject  is  too  strong  to 
be  affected  by  the  decision  of  the  Court  in 
Case  V.  Barber.  Good  v.  Cheeseman  is  not 
to  be  understood  in  the  point  of  view  con* 
tended  for,  nor  does  it  apply  to  the  pre* 
s^nt  ease  ;  it  stands  upon  its  own  peculiar 
grounds.  If  the  plea  there  was  considered 
as  an  accord  and  satisfaction,  it  would  bs 
open  to  exception.  But  it  is  not  to  be  so 
considered ;  it  is  to  be  viewed  as  an  agree- 
ment between  creditors  and  debtors,  by 
which  a  fund  is  supplied  ;  and  such  agree- 
ments are  allowed  to  operate,  provided 
they  furnish  an  immediate  cause  of  action. 
Cur.  ado,  vult. 

TiMDAL*  C.J. — The  motion  which  has 
been  made  by  the  plaintiff,  for  judgment  non 
obstante  veredicto,  raises  the  question,  whe- 
ther the  plea  is  a  legal  bar  to  the  action.  The 
.  plea  alleges,  that,  after  the  covenant  for  re- 
pairing and  leaving  in  repair  had  been 
broken  by  the  defendant,  and  damages  for 
such  breach  had  been  incurred,  an  agree- 
ment was  entered  into  between  the  defen^ 
dant  and  the  plaintiff,  that,  in  considers* 
tion  that  the  defendant,  at  the  request  of 
the  plaintiff,  had  become  tenant  of  the  pre-^ 
mises  from  year  to  year,  under  a  certain 
rentt  and  had,  also,  at  the  like  request  of 
the  plaintiff,  promised  the  plaintiff  to  re- 
pair the  demised  premises  before  the  12th 
of  April  then  next,  he,  the  plaintiff,  would 
forbear  and  give  time  to  the  said  defen- 
dant, until  the  said  12th  of  April,  for  the 
reparation,  without  bringing  an  action  in 
the  meantime ;  and  that,  in  case  the  pre- 
mises should  be  well  and  sufficiently  re- 

(8)  Cro.  Eliz.  305. 

(9)  1  Lord  Raym.  Hf . 

(10)  «H.  B1.817. 
(li;  5T«nn  Rap.  141. 
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paired  on  the  said  12th  of  April,  then,  that 
he,  the  plaintiff,  would  relinquish  all  claim 
and  demand,  in  respect  of  the  said  breaches 
of  covenant.  If  the  defendant  had  been  able 
to  aver  in  the  plea,  that  the  premises  had 
been  well  and  sufficiently  repaired  before 
the  12th  of  April,  and  the  action  had  not 
been  conmienced  until  af^er  that  day,  there 
would  have  been  no  doubt  but  that  the 
plea  would  have  been  good,  as  a  p)ea  of 
accord  executed  and  satisfaction.  But  the 
plea,  as  it  stands,  stating  it  the  most  fa- 
vourably for  the  defendant,  is  the  plea  of 
an  accord  which  is  executory  only,  and 
not  executed.  It  appears,  by  a  long  train 
of  authorities,  commencing  with  that  in 
Dyer,  856,  that  a  plea  of  accord,  to  be  a 
good  plea,  must  shew  an  accord  which  is 
not  executory  at  a  future  day,  but  which 
ought  to  be  executed,  and  has  been  exe- 
cuted before  the  action  brought.  The 
same  law  is  laid  down  in  Roll,  Abr,  129, 
•Accord,' pi.  11,  12,  13:  again,  in  Peytoe*s 
easct  where  it  is  broadly  stated  by  the 
Court,  that,  in  an  accord,  if  the  thing  is  to 
be  performed  at  a  day  to  come,  an  aver- 
ment of  tender  and  refusal  is  not  sufficient, 
without  actual  satisfaction  and  acceptance. 
In  Allen  v.  Harris,  the  Court  say,  "  the 
books  are  so  numerous  that  an  accord 
ought  to  be  executed,  that  it  is  now  im- 
possible to  overthrow  all  the  books ;  but 
if  it  had  been  a  new  point,  it  had  been 
worthy  of  consideration."  In  the  next  case 
in  order  of  time,  Lynn  v.  Brace,  the  same 
principle  is  upheld  by  Eyre,  C.  J.  and  the 
Court  of  Common  Pleas ;  and,  in  James  v. 
David,  by  Lord  Kenyon  and  the  Court  of 
King's  Bench  ;  and  we  think  this  current 
of  authority  is  too  strong  to  be  met 
by  the  doubts  expressed  in  the  case  of 
Case  V.  Barber ;  "  that,  though,  in  former 
times,  the  pleading  upon  accord,  without 
execution  in  the  whole,  is  not  good,  ac- 
cording to  Peytoe's  case,  yet  now,  the 
law  being  taken  that  mutual  actions  lie 
on  such  agreements,  such  plea  shall  be 
allowed;"  independently  of  the  circum- 
stance, that  the  plea  of  accord,  in  that  case, 
was  not  held  to  be  good,  for  want  of  con- 
sideration for  the  defendant's  promise. 
But,  as  to  the  case  of  Good  v.  Cheeseman, 
in  which  evidence  of  an  accord,  though  not 
executed,  was  held  to  be  a  good  answer  to 
the  action,  it  may  be  considered  as  stand- 


ing  upon   its  own  peculiar  ground;  the 
agreement   in    that  case  amounting  to  a 
valid  new  contract,  between  the  other  cre- 
ditors and   the  debtor,  capable  of  being 
immediately  enforced.     We  think,  there- 
fore, if  this  plea  amounted  to  a  plea  of  an 
accord,   made   upon   mutual   promises,  it 
must,  upon  the  authorities  above  referred 
to,  be  held  to  be  bad.     But  the  plea  ap- 
pears  to  be   open   to   another  objection, 
namely,  that  there  is  no  good  consider- 
ation ^  laid,    either   for    the    defendant's 
promise    to   the    plaintiff,    to   repair   the 
premises   before   the    12th   of  April,  or 
for  the  plaintiflf's   promise  to  the  defen- 
dant, to  forbear  to  sue  until  that  day.  The 
defendant  was  liable  to  damages,  under  the 
covenant  immediately,  for  not  repairing; 
and  therefore  the  promise  by  him  to  re- 
pair before  the  12th  of  April,  can  be  no 
consideration  for  the  plaintifTs  promise  to 
forbear ;   and  the  defendant's  promise  to 
forbear  by  the  12th  of  April,  is  not  made 
until   after   the   new   tenancy  is  actually 
contracted  ;  and,  therefore,  such  tenancy 
is  no  consideration  for  his  subsequent  pro- 
mise.    Upon  this  ground,  therefore,  inde- 
pendently of  the  former,  we  think  the  plea 
bad;    for  no  action  could  be  supporud, 
either  against  the  plaintiff  or  the  defen- 
dant, upon  the  substituted  contract  stated 
by  way  of  accord. 

Judgment  for  plaint^^  Ma 
obstante  veredicto. 


ERMEST  V.  B&OWMS. 


1887.     > 
June  12.  > 

Costs — Pleading. 

In  an  action  of  debt,  the  plaintiff  declared 
in  one  count  for  work  and  labour,  and  in  m- 
other  for  goods  sold  and  delivered.  To  the 
latter  count,  the  defendant  pleaded  that  he 
was  never  indebted,  except  in  a  eertakn  vm, 
and  as  to  that,  a  payment  into  court.  Upon 
the  first  count,  a  verdUct  was  found  for  the 
defendant,  and  the  plaintiff  had  a  ver£ct 
upon  the  second,  with  nominal  damages,  ta 
it  appeared  to  the  jury  thai  the  defendtmt 
was,  at  some  time,  indebted  to  the  pUk' 
tiff  in  a  larger  sum  than  thai  wluch  he 
paid  into  court.  Upon  the  taxation,  the 
officer  allowed  the  defendant  the  generd 
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cotU  of  the  eofusCf  deducimg  those  of  the 
count  on  which  the  verdict  was  found  against 
Aim,  under  the  impression  t/mt  the  charge 
for  nh*rk  and  labour,  on  the  count  for  which 
the  defendant  had  a  ^verdict,  was  the  impor" 
tant  question  in  the  cause : — Held,  that  he 
was  wrong  in  so  doing,  and  a  rule  for  the  re* 
view  of  his  taxation  was  made  absolute. 

In  this  action  of  debt  for  work  and  la- 
bour, and  goods  sold  and  delivered,  the 
defendant  pleaded  to  the  count  for  goods 
sold  and  delivered,  that  except  as  to  3/.  7s, 
parcel,  &c.,  he  was  never  indebted  ;  and 
second,  as  to  that  sum  of  3/.  Is,,  payment 
into  court.  To  this  plea,  the  plaintiff  re- 
plied, that  the  defendant  was  indebted  to 
a  greater  amount  than  the  sum  of  3/.  7«., 
in  respect  of  the  cause  of  action  in  the  said 
count  mentioned;  and,  upon  this,  issue 
was  joined.  A  verdict  was  found  for  the 
defendant,  upon  the  issue  joined  on  the 
count  for  work  and  labour,  and  for  the 
plaintiff,  on  the  count  for  goods  sold  and 
delivered,  with  nominal  damages  (1). 

Upon  the  taxation,  the  Prothonotary, 
conceiving  that  the  real  matter  in  dispute 
was  the  charge  for  work  and  labour,  (on 
the  count  for  which  the  defendant  had  a 
verdict,)  and  that  the  verdict  upon  the 
count  for  goods  sold  and  delivered,  with 
nominal  damages,  was  found  for  the  plain- 
tiff merely  on  account  of  an  informality 
ia  the  defendant's  pleading,  allowed  the 
defi&ndant  the  general  costs  of  the  cause, 
deducting  from  his  briefs  a  proportionable 
part,  applicable  to  the  count  for  goods 
acid  and  delivered.  The  sum  allowed  to 
the  parties  by  the  officer,  amounted  to 
68t  7s,  2d*  for  the  defendant's  costs,  and 
27/«  14#.  for  those  of  the  plaintiff,  leaving 
a  balance  in  favour  of  the  defendant  of 
40/.  13i.  2d,  The  plaintiff  was  dissatisfied 
with  this  result;  and 

Wilde,  Serj,  obtained  a  rule  for  the  re- 
view of  the  taxation.  He  urged  that  the 
officer  had  taken  an  erroneous  view  of  the 
proceedings,  inasmuch  as  the  plea  of  never 
indebted  except  as  to  3/.  7s,,  was  not,  as ' 
lie  supposed,  confined  to  the  count  for 
^roods  sold  and  delivered,  but  was  appli- 

( 1 )  Vida  3  Bing.  N.C.  674 ;  •.  c.  <»  Law  J.  Rep. 

Cujs,)  C.P.  til,  where  the  ceee  wae  before  the 

Ooert,  upon  a  motion  to  eatej  op  the  verdict  for  the 

d«€nidaiit,  on  the  couBt  for  goode  told  and  delivered. 

New  SraiES,  VI.— C.P. 


cable  to  that  for  work  and  labour  ;  conse- 
quently, no  answer  at  all  was  given  to  the 
count  for  goods  sold  and  delivered;  and 
the  verdict  with  nominal  damages,  found 
for  the  plaintiff,  should  extend  to  all  the 
counts. 

Alex€mder  and  Bay  ley  shewed  cause,  and 
contended,  that  the  mode  of  taxation  adopt- 
ed by  the  officer  was  that  which  was  re- 
quired, at  once,  by  law  and  the  justice  of 
the  case.  The  plea  of  never  indebted 
except  as  to  Si,  7s,,  did  not,  as  was  said, 
apply  to  the  count  for  work  and  labour, 
the  demand  for  which  was  the  principal 
cause  of  action.  The  plea  was  confined 
to  the  count  for  goods  sold  and  delivered, 
and  the  verdict,  with  nominal  damages, 
was  found  for  the  plaintiff  upon  that  count, 
in  consequence  of  the  mistake  of  the  de- 
fendant in  pleading  that  he  was  never 
indebted  in  a  larger  sum  than  that  of  3/.  7«., 
whereas,  it  appeared  that  he  was  at  one 
time  indebted  to  the  amount  of  6L 

Wilde f  Serj.  was  heard  in  support  of  the 
rule. 

TiNDAL,  C  J. — Suppose  the  question  for 
trial  were,  whether  the  party  was  ever  in- 
debted or  not,  and  the  verd[ict  passed  for 
the  plaintiff,  the  only  damages  he  could 
obtain  would  be,  the  costs  of  coming  to 
try  the  cause  ;  and  when  the  parties  were 
befbre  the  officer,  it  was  these,  the  general 
costs  in  the  cause,  which  were  claimed. 
This,  as  it  appears  to  me,  is  the  ordinary 
caseof  a  plaintiff,  who  makes  distinct  sepa- 
rate demands,  and  obtains  a  verdict  on  one 
and  loses  it  on  another.  In  such  case,  he 
is,  under  circumstances  like  the  present, 
entitled  to  the  general  costs  of  the  cause, 
subject  to  the  deduction  of  the  costs  in 
respect  to  the  matters  found  agains(  him. 
When  tlie  jury  gave  a, shilling  damages, 
they  must  have  thought -that  the  defendant 
was  at  one  time  indebted  to  the  plaintiff  in 
a  larger  sum  than  that  which  he  alleged  in 
his  ^ea  of  never  indebted  except,  &c. 
In  fine,  in  my  opinion,  the  defendant  mis- 
conceived his  defence,  and  the  rule  for  the 
review  of  this  taxation  by  the  officer  must 
be  made  absolute. 

The  other  Judges  concurrii^^ 

Ruleabsokae: 
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SCOTT  V.  MILLER. 


1837. 

May  2S, 

Money  had  and  received — Ship  and  Ship- 
ping — Bill  of  Exchange, 

The  captain  of  a  ship  drew  when  abroad^ 
a  bill  upon  the  owner* s  agent  for  value  re- 
ceived  in  stores  for  the  ship.  The  hill  being 
duly  honoured^ — Held^  in  an  action  by  the 
owner  against  the  captain^  for  money  had 
and  received^  that,  as  there  was  no  evidence 
of  the  money  reaching  the  defendant,  as  he  was 
only  authorized  to  raise  money  so  as  to  make 
the  owner  liable  for  the  necessary  repairs  of 
the  ship,  and  as  it  appeared  that  some 
repairs  had  been  done,  the  drawing  of  the 
bill  was  not  evidence  sufficient  to  maintain 
the  action. 

This  was  an  action  for  money  had  and 
received  by  the  defendant  to  the  plaintiflTs 
use.  The  facts  of  the  case  appeared  to  be 
as  follows : — The  defendant,  who  was  cap- 
tain of  the  plaintiff's  vessel  (the  Countess  of 
Dunmore)  drew,  whilst  at  Rio  de  Janeiro,  a 
bill  for  137/.,  at  ten  days  afler  sight,  upon 
Halkit,  the  plaintiff's  agent.  The  bill  was 
expressed  to  be  for  value  received  in  stores 
per  barque  Countess  of  Dunmore,  as  per 
advice,  and  was  drawn  in  favour  of  Hud- 
son, Weguellen  &  Co.,  ship-brokers  at  Rio, 
or  their  order. 

Upon  the  trial,  at  Guildhallt  before 
Tindal,  C.  J.,  the  facts  of  the  payment  of 
the  bill,  and  of  the  agency  of  Halkit,  upon 
whom  the  bill  was  drawn,  were  proved; 
but  there  was  no  proof  of  any  part  of  the 
sum  coming  into  the  defendant's  hands, 
neither  did  the  plaintiff  put  in  evidence  the 
letter  of  advice  relating  to  the  repairs.  It 
was  objected  for  the  defendant,  that  the 
drawing  of  the  bill  for  the  purpose  therein 
specified,  the  repairs  of  the  ship,  was  not 
evidence  to  support  the  action  for  money 
had  and  received ;  but,  it  having  also  ap- 
peared, from  the  evidence  of  the  defen- 
dant's witness,  that  the  cost  of  the  repairs, 
which  had  been  effecied,  might  have 
amounted  to  a  less  sum  than  that  for  which 
the  bill  was  drawn,  and  that  the  port 
charges  would  also  amount  to  a  certain 
sum,  the  learned  Chief  Justice  was  of  opi- 
nion, that  the  bill  furnished  some  evidence 
in  support  of  the  plaintiff's  claim,  and  the 
jury  returned  a  verdict  for  him  for  1251. 


Wilde,  Sery,  obtained  a  rule  for  setting 
it  aside,  and  having  a  new  trial,  on  the 
ground,  that  the  bill  of  exchange  furnished 
no  ground  for  supporting  the  conclusion  at 
which  the  jury  had  arrived (1). 

Whately  shewed  cause,  and  admitted  the 
liability  of  the  owner  for  money  expended 
for  the  repairs  of  his  ship.  This  could 
not  be  denied,  as  it  was  well  established 
by  a  variety  of  cases  and  authorities — 
Rocher  v.  Busker  (2),  Palmer  v.  Gooch  (3), 
Evans  v,  Williams (4),  Bogle  v.  Atty{b), 
Thacker  v.  MoaUs  (6).  But  then  it  is  de- 
cided in  these  cases,  and  it  is  to  be  inferred 
from  these  authorities,  that  the  repairs  for 
which  the  owner  is  made  liable  were  actu- 
^'ally  necessary,  and  that  the  money  was 
expended  in  the  expenses  of  such ;  and  in 
Bogle  V.  jitty,  it  was  said  by  Dallas,  C.  J., 
'*  It  is  not  sufficient  to  prove  a  loan  of 
money  merely  to  the  captain ;  it  must  be 
shewn  that  the  money  was  lent  for  neces- 
saries, and  that  it  was  applied  in  discbarge 
of  the  expense  of  those  necessaries."  In 
the  absence  of  all  proof  of  the  advance  of 
money  being  for  that  which  was  actually 
necessary  for  the  ship,  it  should  be  inferred, 
that  the  proceeds  of  the  bill  were  for  the 
captain's  own  use,  and  consequently  the 
verdict  should  not  be  disturbed. 

Wilde,  Serj.,  Bompas,  Serj,,  and  Cleasby, 
in  support  of  the  rule.  It  is  admitted,  that 
the  defendant  could  not  charge  the  plain- 
tiff for  money  taken  up,  if  it  was  not  ac- 
tually necessary  for  the  use  of  the  ship, 
and  also  expended  as  such  necessity 
required — Abbott  on  Skipping,  5th  edit. 
p.  100  ;  Carey  v.  White  (7).  In  such  case 
the  consent  of  the  owner  is  not  necessary 
to  establish  his  responsibility — Robinson  v. 
Lyall{S).  But,  as  all  the  authorities  sanc- 
tion the  doctrine,  that  money  could  not  be 

(1)  lliere  was  %\m  a  claim  made  by  the  plaiatiff 
for  a  oertttio  sum,  retained  by  the  defendant  at  pri- 
mage, to  which  it  waaaaid  he  was  not  entitled ;  bat, 
as  to  this,  no  opinion  was  g^iven  by  the  Court  Upoa 
moving,  the  learned  Serjeant  referred,  in  referenee 
to  this  part  of  the  case,  to  Charlton  *.  Coleswoith, 
1  Ry.  &  Mo.  175  ;  and  to  Beet  v.  Saunders,  1  Moo. 

6  Malk.  208. 

(t)  1  SUrk.  f7. 
h)  f  SUrk.  498. 

(4)  Note  to  Abbott  on  Shipping,  Mhedit  p.  103; 

7  Term  Rep.  451,  n. 

(5)  Gow.  50. 

(6)  1  M00.&  Rob.  79. 

(7)  1  Bro.  P.C.S84. 

(8)  7  Price,  59f . 
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raised  by  the  captain  so  as  to  charge 
the  owners,  unless  it  was  wanted  for  ne- 
(iessary  repairs,  and  expended  for  the  pro- 
curing of  such — it  follows  that  the  raising  of 
money  by  the  captain  with  any  other  inten- 
tion or  object,  would  be  a  breach  of  his 
duty,  which  the  Court  will  not,  in  the  ab- 
sence of  evidence,  presume  that  he  has 
been  guilty  of.  On  the  contrary,  they  will 
conclude,  that  the  money  has  been  raised 
for  and  applied  to  the  only  legitimate  pur- 
pose for  which  it  could  be  raised,  or  to 
which  it  could  be  applied.  Neither  is  the 
drawing  of  the  bill  per  $e  conclusive  evi- 
dence of  money  being  had  by  the  defendant 
to  the  use  of  the  plaintiff.  The  case  may  be 
compared  in  principle  to  that  of  Case  v. 
Roberts  (9),  where  it  was  held,  that  an  ac- 
tion for  money  had  and  received  will  not 
lie,  to  recover  a  sum  paid  upon  trust  for  a 
specific  purpose,  unless  it  be  shewn  that 
the  trust  is  closed,  and  that  a  balance  re- 
mains in  the  hands  of  the  trustee ;  or  to 
Cary  v.  GerrUh  (10\  where  the  receiving 
of  cash  by  the  defendant  for  a  draft  or 
cheque,  drawn  by  the  testator  upon  his 
banker,  and  payable  to  him  by  name  out 
of  money  of  the  testator,  then  in  the  bank, 
vras  ruled  not  to  be  evidence  of  itself  to 
establish  a  loan  of  money  by  the  testator 
to  the  defendant ;  or  to  Edden  v.  Read  (11), 
where  it  was  held,  that  a  receipt  is  not 
evidence  to  support  an  action  for  money 
had  and  received,  to  recover  back  the 
money.  Besides,  it  appeared  upon  the 
trial,  that  some  money  had  been  expended 
upon  the  repairs  of  the  ship,  and  the  plain- 
tiff gave  no  evidence  of  the  particular  sum 
which  he  was  entitled  to  recover,  which, 
according  to  the  opinion  of  Lord  Tenterden 
in  Harvey  v.  Archhold(\2\  he  was  bound 
to  do ;  the  defendant's  case  is  still  further 
strengthened  by  Nightingale  v.  Devisme 
(13),  where  Lord  Mansfield  said,  "  We  do 
not  say,  that  an  action  cannot  be  framed  so 
as  to  come  at  justice  in  this  case.  But, 
we  are  all  of  opinion,  that  this  action  for 
money  had  and  received  to  the  use  of  the 
plaindflT,  will  not  lie  in  the  present  case, 
where  no  money  was  received.*' 

(9)  Holt,  N.P.  300. 

(10)  4  £flp.  N.P.  9. 
(IDSCampb.  3S8. 
(1«)  3B.8cC.  6«6. 
(t3)  5Burr.S589. 


TiNDAL,  C.  J.— I  am,  I  own,  of  opinion, 
that  the  justice  of  this  case  cannot  be  sa- 
tisfied, unless  it  shall  be  submitted  to  the 
consideration  of  another  jury.  The  bill, 
from  its  form,  appears  to  be  drawn  for  ne- 
cessaries for  the  vessel,  for  which  it  is 
agreed  upon  all  hands  that  the  owner  is 
liable  if  the  money  has  been  really  ex- 
pended for  such  purpose  ;  and  there  is  no 
evidence  to  shew  that  any  portion  of  the 
sum  advanced  has  reached  the  defendant, 
or  has  been  appropriated  by  him.  Besides, 
the  plaintiff  will  not  lose  his  remedy 
against  the  defendant  for  firaud  or  negli- 
gence (if  he  has  been  guilty  of  either)  by 
die  determination  of  the  Court  to  send  the 
case  to  a  new  trial.  The  rule  should  be 
made  absolute. 

The  other  Judges  concurring — 

Rule /or  a  new  trial,  absohUe, 


1837.     > 

Junes.     S      JACKSON  r.  JACOB. 

Goods  sold  and  delivered —  Tender — Priti' 
cipal  and  Agent, 

In  an  action  to  recover  the  difference  in 
the  market  value  of  certain  shares  in  a 
railway  f  sold^  but  not  delivered  to  the  plain-' 
tiff  by  the  defendant,  the  plaintiff  alleged  a 
readiness,  upon  his  part,  to  comply  with  the 
conditions  of  the  contract,  and  a  tender  of  the 
money  to  the  brokers  from  whom  he  had 
made  the  purchase: — Held,  that  inasmuch 
as  the  defendant,  in  a  letter  to  the  plaintiff* s 
attornies,  in  answer  to  one  from  them,  m- 
forming  him  that  a  tender  had  been  made  by 
the  plaintiff  to  the  brokers,  had  not  repu^ 
diated  the  brokers  as  his  agents,  or  denied 
their  authority  to  receive  the  money,  but 
evinced  a  wish  to  come  into  certain  terms ; 
such  conduct  amounted  to  a  recognition  by 
him  that  the  brokers  were  authorized,  and 
the  tender  was  good  and  valid;  and  conse^ 
quently  a  verdtct  found  for  the  plaintiff 
should  not  be  disturbed, 

Queere — whether  a  tender  of  the  price  of 
articles  purchased  is  necessary,  where  the 
vendor  admits  that  he  has  them  not  m  his 
possession,  and  cannot  deliver  them. 

This  was  an  action  of  assumpsit  to  re- 
cover the  difference  in  value  between  the 
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price  of  certain  shares  in  the  Great  Western 
Railway,  sold,  but  not  delivered  by  the 
defendant  to  the  plaintiff,  upon  the  Ist  of 
December  1836,  when  the  purchase  was 
made,  and  at  the  market  value  on  the  10th 
of  January  of  the  present  year. 

The  plaintiff  in  his  declaration  alleged, 
that  he  was  ready  and  willing  to  accept 
the  shares,  and  a  tender  of  the  price  to  the 
defendant ;  which  allegations  were  traversed 
by  the  defendant  m  his  second  plea,  and 
issue  joined  thereon. 

At  the  trial,  before  Patteson,  J.,  at  the 
Liverpool  Assizes,  it  appeared  that  the 
contract  for  the  purchase  of  the  shares  was 
made  by  G.  Batley,  the  broker  of  the 
plaintiff,  with  the  defendant's  brokers,  At- 
kinson and  Townley  ;  and  the  following 
correspondence  was  given  in  evidence  : — 
"  Liverpool,  January  10,  1837. 

"Mr.  Henry  Jacob. — Sir,  on  the  Ist  of 
December,  ult.,  I  purchased,  on  behalf  of 
my  friend  Mr.  John  Jackson,  fifty  shares 
Great  Western  Railway,  and  which  were 
sold  to  me,  and  for  your  account,  by  your 
brokers,  Messrs.  Atkinson  &  Townley. 
After  making  repeated  applications  to  those 
gentlemen,,  by  whom  I  have  been  put  off 
from  time  to  time,  they  now  refer  me  to 
you,  and  I  beg  to  say,  that  unless  the 
shares  are  delivered  to-morrow,  I  shall 
instruct  my  solicitor  to  proceed  against 
you  for  the  amount  of  the  difference  in 
value,  between  the  price  at  which  I  pur- 
chased the  fifty  shares,  and  the  market 
value  of  this  day.     Yours,  &c 

"G.  Batley." 

Letter  from  the  defendant  in  reply. 
**  Liverpool,  January  12. 

"  Mr.  G.  Batley. — I  should  have  replied 
to  your  letter  per  return,  but  that  I  ex- 
pected to  be  in  Liverpool,  but  was  una- 
voidably detained  in  Manchester,  and,  since 
my  arrival  here,  have  been  engaged  with 
my  solicitors,  respecting  a  quantity  of 
Westerns,  bought  by  me  from  a  party  in 
Bristol  at  a  low  price.  With  regard  to  the 
fifty  shares  sold  to  you  on  my  account  by 
Messrs.  Atkinson  &  Townley,  the  reason 
they  have  not  been  delivered  has  arisen  from 
the  defalcation  of  the  party  above  alluded 
to*  I  do  assure  you,  I  am  most  anxious 
to  fulfil  all  my  engagements,  and  will  do 
my  best  to  satisfy  every  one ;  all  I  require 
ia  a  little  time  to  arrange  matters ;  and  I 


think  it  is  not  asking  too  much,  in  request* 
ing,  under  the  circumstanees,  that  sodi 
may  be  granted :  at  all  events,  the  market 
for  Westerns  is  evidently  falling,  and  if 
you  are  compelled  to  buy  tb^m  in,  I  re- 
quest you  will  wait  a. short  time,  as  I  think 
you  will  get  them  at  lower  prices  than  the 
present,  and  any  deficiency  that  may  arise 
I  shall  endeavour  to  arrange  if  time  be 
given.  In  conclusion,  I  beg  to  state  that 
the  non-delivery  of  the  shares  is  owing'  to 
the  circumstances  stated,  and  the  heavy 
losses  I  have  had  to  sustain  witbio  a  very 
recent  period.  Mr.  Townley  is  fully  aware 
of  the  circumstances  in  Bristol,  and  can 
corroborate  the  same.     I  am,  &c. 

"  H.  Jacob." 

Then  came  a  letter  from  the  plaintiflTs 
attornies  to  the  defendant,  to  the  following 
effect: —  «' January  12. 

**  Dear  Sir — Since  you  left  this  morning, 
Mr.  John  Jackson,  a  client  of  oars,  has 
called  upon  us  relative  to  a  contract  he 
made  through  his  broker,  Mr.  6.  Batley, 
for  the  purchase  from  you  of  Bdj  shares 
in  the  Great  Western  Railway,  on  the  1st 
of  December,  at  30/.  paid,  and  7L  lOi. 
premium  per  share.  Mr.  Jackson  thia  day 
made  a  tender  of  the  price  to  Mr.  Townley, 
who  referred  him  to  you,  and  Mr.  Jackson 
has  requested  us  to  inquire  what  arrange* 
ment  you  are  prepared  to  make  as  to  thest 
shares.  If,  as  we  presume,  you  are  not 
prepared  to  deliver  the  shares,  Mr.  Jack- 
son, although  he  has  sold  them,  will  i^ree 
to  cancel  his  contract  with  yon  on  reason- 
able terms,  and  you  had  therefore  better 
come  across,  or  authorise  Messrs.  Atkinsoa 
&  Townley  to  arrange  the  nmtter  with 
him.  Requesting  to  hear  firom  you  by  fe« 
turn  of  post,  we  are,  &c. 

"  Lowndes  &  Robinson." 

To  this  the  defendant  replied,  in  tba 
following  terms : — 

''Manchester,  January  13,  IHS7. 

'*  In  reply  to  your  letter  of  yesterday,  I 
beg  to  say,  I  wrote  to  Mr.  Batley  on  the 
subject,  previous  to  my  leaving  Liverpool 
It  is  my  intention  to  be  over  on  Monday 
next,  when  I  shall  endeavour  to  arrange 
with  you  respecting  the  shares.  I  shslU 
at  the  same  time,  bring  with  me  the  vari- 
ous documents,  &c. 

"  Henry  Jacob. 

"  To  Messrs.  Lowndes  &  Robinson." 
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The  jury  found  a  verdict  for  the  plain* 
tiff,  leave  being  reserved  to  the  defen* 
dant  to  move  to  reduce!  the  damages  to 
nominal/ 

jikxander^  on  obtaining  the  rule  for  that 
purpose,  referred  to  Bryan  v.  Lewis (l\ 
where  it  was  ruled  by  Lord  Tenterden, 
that  if  a  man  sells  goods  to  be  delivered 
by  a  future  day,  and  neither  has  the  goods 
at  the  time,  nor  has  entered  into  any  prior 
contract  to  buy  them,  nor  has  any  reason- 
able expectation  of  receiving  them  by  con« 
signment,  but  means  to  go  into  the  market 
and  buy  the  goods  which  he  has  con- 
tracted to  deliver,  he  cannot  maintain  an 
action  for  damages  for  non- performance  of 
tlie  contract. 

Crenwell  and  CrompUm  shewed  cause, 
and  contended,  that  there  was  no  ground 
for  the  application.     The  fact  of  the  ten* 
der,  upon   which  issue  had   been  joined, 
and  which  was  peculiarly  for  the  decision 
of  the  jury,  had  been  K>und  in  favour  of 
the  phiintiflT.     Neither    was  it  necessary 
for  the  plaintiff  to  have  made  an  actual  ten- 
der; an  averment  of  his  readiness  to  per- 
form the  conditions  would  have  been  suf- 
ficient— Pordage  v.    Cole^St),  Ramton  v. 
Joktttom{S\    and    Waierhouse  v.   Skinner 
(4),  where  it  was  held,  that  an  averment 
of  (he   plain tififs  readiness  and   willing- 
ness to  pay  for  the  article  to  be  delivered 
by  the  defendant,  without  any  allegation  of 
an  actual  tender  of  the  money,  was  suffi- 
cient.    The  letters  of  the  defendant,  upon 
this  oocasion,   are   decisive,   more  espe- 
eially  that  of  the  Idth  of  January,  in  an- 
swer to  one  of  the  12th,  in  which  he  is 
informed  that  a  tender  has  been  made  to 
his  brokers,  who  referred  the  party  to  him ; 
and  he,  the  defendant,  does  not  repudiate 
the  brokers,  nor  deny  their  authority  to 
receive    the   amount  tendered.     He  thus 
recognizes  the  validity  of  the  tender,  and 
he  should  not  now  be  allowed  to  retract. 
They  also  referred  to  Capel  v.  Tkamton{5) 
and  Wihnoit  v.  SmiUii,^), 

fVilde^  Serf^t  Alexander^  and  JViwhtman^ 
in  support   of  the  rule,  urged,   mat  the 

<1>   By.  &  Moo.  386. 
(S>   lS»uDd.3S0,  n.4. 
(5)   1  KaBt,  203, 
(4)   «  Bos.  &  Pal.  447. 
^5)  3  Car.  fir  Pay.  55«. 
<e>  BAoo.  &  Milk.  t3S. 


issue  found  fen  the  plaintiff^  as  to  the  ten^^ 
der,  had  not  been  substantiated.  The  con* 
sequence  of  refusing  the  defendant's  appli- 
cation would  be,  to  establish  as  a  doctrine, 
that  the  broker  who  has  authority  to  sell, 
has  also  an  authority  to  receive  the  pro- 
ceeds of  the  sale,  a  doctrine  fraught  with 
danger  to  merchants.  The  Court,  in  form* 
ing  its  opinion,  would  be  guided  by  the 
decision  in  Bingham  v.  AUport  (7),  where 
it  was  held,  that  a  tender,  made  to  the 
clerk,  who  at  the  time  disclaimed  autho- 
rity from  his  master  to  receive  the  debt, 
was  insufficient.  Neither  could  any  con- 
clusion, beneficial  to  the  plaintiff,  be  de- 
duced from  the  defendant's  letter,  in  an* 
swer  to  that  in  which  he  is  informed  that 
a  tender  has  been  made  to  Messrs.  Atkin- 
son &  Townley,  for,  when  such  alleged 
tender  was  made,  the  agency  had  termi- 
nated— the  transaction  in  which  these  per- 
sons had  been  employed,  was  at  an  end. 
They  were  not  then  the  defendant's  agents 
at  all ;  they  had  then  no  authority  whatever ; 
and  this  distinguished  the  case  from  Moffat 
V.  Parsons  (8),  where  the  tender  to  a  clerk 
was  held  to  be  a  good  tender  to  the  prin- 
cipal, inasmuch  as  that  clerk  was  personally 
authorised  to  receive  money. 

TiHBAL,  CJ. — The  question  now  sub- 
mitted to  our  consideration,  arises  upon 
the  issue  joined  upon  the  second  plea,- 
which  the  defendant  has  pleaded  to  the 
plaintiff's  action,  and  in  which  he  traverses 
the  tender  made  by  the  plaintiff;  and  the 
question,  it  should  be  recollected,  comes 
before  us  after  the  jury  have  found  a  ver- 
dict for  the  plaintin  upon  this  very  issue ; 
and  it  is  for  us  now  to  determine,  whether 
the  verdict  should  or  should  not  be  dis- 
turbed upon  the  very  point  which  has  been 
already  submitted  to  the  jury  by  the 
Judge.  In  forming  a  conclusion  upon  the 
subject,  it  is  not  necessary  to  decide  whe- 
ther a  tender  made  to  a  broker  who  has 
sold  goods  for  his  principal,  is  or  is  not 
sufficient  in  law.  It  is  not  upon  such 
ground  I  come  to  the  conclusion  which  I 
am  about  to  express,  but  I  will  state  the 

f'ounds  upon  which  I  form  my  opinion : 
form  it  upon  the  contents  of  the  letter 

(7)  1  Ner.  &  Man.  398 ;  s.  c.  «  Law  J.  Rep. 
(W.S.)K.B.86. 
(8>  5  Taunt.  307. 
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which  has  been  produced ;  and  I  think  the 
fair  inference  to  be  drawn  from  this  letter 
is,  that  the  tender  to  the  broker,  under  the 
circumstances  of  this  case,  is  a  good  and 
valid  tender.  For  the  purpose  of  forming 
our  decision,  let  us  look  at  the  situation  of 
the  parties.  The  defendant  had  not  the 
shares ;  this  is  admitted  by  the  pleadings ; 
consequently,  they  could  not  be  delivered. 
The  tender,  therefore,  would  have  been 
merely  one  of  form,  as  the  shares  which  the 
defendant  had  not  could  not  by  possibility 
be  delivered.  Be  it,  however,  recollected, 
that  I  do  not  urge  this  observation  for  the 
purpose  of  excusing  the  want  of  a  tender 
where  such  is  necessary ;  but  when  a  letter, 
written  by  the  defendant  upon  a  subject 
like  this  is  equivocal,  and  makes  it  doubt- 
ful whether  the  tender  was  good  or  not, 
we  shall  not,  I  think,  be  doing  any  great 
violence  to  such  letter,  if  we  hold  that  the 
tender  is  admitted  to  be  good.  A  letter  was 
written  on  the  1 2th  of  January ;  and  when 
the  defendant  writes  his  answer  on  the  fol- 
lowing day,  knowing  what  had  been  done, 
and  that  a  t;ender  had  been  made,  he  closes 
with  the  offer  which  is  made  af^er  the 
tender,  and  declares  his  intention  to  come 
over  on  the  morrow.  This  answer,  as  it 
appears  to  me,  amounts  to  a  ratification  of 
all  that  has  been  done :  it  admits,  I  think, 
that  a  contract  had  been  entered  into — 
that  a  tender  had  been  made  to  a  party 
properly  authorized;  and  its  propriety 
should  not  now  be  disputed.  If  I  may 
resort  to  an  argument  deduced  from  ana- 
logy, in  support  of  the  conclusion  at  which 
I  have  arrived,  the  case  resembles  that  in 
which  the  indorser  of  a  bill  of  exchange, 
by  paying  the  amount,  admits  that  every 
previous  and  preliminary  step  has  been 
complied  with.  Under  all  the  circum* 
stances,  the  defendant  has,  I  think,  admit- 
ted the  tender  to  be  formally  good ;  and 
the  rule  should  be  discharged. 

Park,  J. — I  am  a  great  enemy  to  the 
discussion  of  points  on  which  it  is  unne- 
cessary to  decide.  I,  therefore,  will  not 
enter  into  any  argument  as  to  the  readiness 
and  willingness  of  the  party,  neither  am  I 
called  upon  to  discuss  the  question,  whe- 
ther a  tender  made  to  a  broker,  merely 
authorized  to  sell,  is  good.  It  is  equally 
unnecessary  to  consider  whether  an  autho- 
rity to  sell  is,  per  se,  an  authority  to  re- 


ceive. I  will  come  to  a  decision  upon  the 
particular  circumstances  of  the  case.  We 
cannot,  as  I  think,  read  these  letters,  and 
consider  their  dates,  without  seeing,  in  the 
exercise  of  that  commoti  sense  which  go- 
verns transactions  between  roan  and  man, 
that  they  amount  to  a  ratification  of  that 
which  has  been  done — that,  the  brokers 
had  an  authority  which  had  not  been  re- 
voked. Upon  this  point  it  should  be 
also  recollected*  that  Townley  was  not 
examined,  as  I  think  he  should  have 
been.  Atkinson  &  Townley  refer  the 
plaintiff  to  the  defendant.  They  do  not  say 
that  they  are  actually  reject^  as  agimts 
by  tlie  defendant,  but  their  meaning  is, 
that,  in  the  present  state  of  the  market, 
they  will  have  nothing  more  to  do  with 
the  shares — that  consequently  the  party 
is  not  to  look 'to  them;  and  they  refer 
him  to  the  defendant  himself.  In  a  letter 
of  the  12th  of  January,  Lowndes  &  Ro- 
binson, the  immediate  agents  of  the  plain- 
tiff, tell  the  defendant,  if  he  did  not  know 
it  before,  that  a  tender  of  the  money  has 
been  made  to  the  brokers.  What,  in  such 
case,  would  a  man  of  sense  say  ?  would  he 
not  write  an  answer  to  this  effect — "  Why 
do  you  speak  to  me  of  a  tender  to  Atkinson 
&  Townley,  they  are  not  my  agents, 
they  have  not  been  authorized  by  me"  ? 
Instead  of  saying  this,  he  immediately 
admits  the  whole,  or  he  says  in  answer 
that  which  is  equivalent  to  such  admissioiL 
He  does  not  say,  *'  I  do  not  employ  Atkin- 
son &  Townley,  I  have  no  knowledge  of 
them  now  ;  they  were  once  my  agents,  it 
is  true,  but  we  have  quarrelled."  He  does 
not  write  this,  or  to  this  effect,  bat  be  is 
totally  quiescent  on  the  subject.  Thus  the  , 
tender  is,  in  my  opinion,  good,  and  the 
rule  should  be  discharged. 

Vauohan,  J. — I  agree.  The  case  has, 
I  think,  been  reduced  to  a  very  narrow 
point,  by  the  observations  of  the  learned 
Judge  which  are  added  to  the  report  The 
question  turns  entirely  upon  this,  whedier 
the  tender  is  or  is  not  suflficient.  It  is  un- 
necessary to  discuss  the  question,  whether 
the  delivery  of  the  shares  was  a  condition 
precedent  to  the  payment  of  the  money,  or 
one  concurrent  with  it.  From  the  letters, 
it  is  impossible  not  to  see  that  there  was  a 
clear  recognition  of  the  authority  of  the 
brokers  ;  if  such  was  not  the  case,  would 
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not  the  defendant,  upon  receipt  of  the  letter 
of  the  12  th  of  January,  have  disclaimed  the 
agency  ^together  ?  Instead,  however,  of 
this,  he  evinces  a  wish  to  make  terms,  and 
mentions  his  intention  of  coming  over  the 
next  day.  It  is,  I  think,  impossible  to 
read  the  whole  of  the  correspondence  be- 
tween the  parties,  without  concluding,  that 
the  authority  giv^n  to  the  brokers  was  not 
revoked. 

CoLTMAN,  J. — This  is,  as  it  appears  to 
me,  an  attempt,  and  not  a  very  laudable 
one,  to  defeat  the  justice  of  the  case.    We, 
of  course,  cannot  strain  the  law  for  the 
purpose  of  attaining  justice,  but   still  it 
is   very   satisfactory   to  make  both   con- 
car.     I  do  not  say  whether  every  broker, 
who  is  employed  to  sell,  is  authorized  to 
receive  money;    upon  this  subject  I  do 
not  say  anything.     But,  by  the  usage  of 
the  place,  the  broker  may  have  such  autho- 
rity.    Such  fact  is  not,  however,   stated 
here;  the  counsel  chose  rather  to  refer 
the  matter  to  the  opinion  of  the  Judges 
upon  another  point ;  and  it  is  to  this  point 
alone  we  are  to  look.     The  facts  of  the 
case  shew  the  understanding  of  the  parties : 
it  is  quite  clear  what  intention  they  had. ' 
As  it  appears  to  me,  the  brokers  had  such 
authority ;  and,  in  support  of  this  opinion, 
it  should  be  remembered,  that  it  was  to 
them  the  party  made  the  tender.    What  do 
the  brokers  do  ?  they  no  doubt  refuse  to 
accept  the  money  ;  but  do  they  refuse  be- 
cause they  have  been  deprived  of  their 
original  authority  ?  I  deny  it.     Their  con- 
duct did  not  amount  to  a  denial  of  an 
authority  to  receive  money  for  their  prin- 
cipal ;  the  meaning  of  their  conduct  was, 
that   their  principal   could  not    make   a 
transfer  of  the  shares,  as  he  had  them 
not ;  and  consequently  they,  the  brokers, 
could   not,  as   honest  men,   receive    the 
money.  The  defendant,  in  the  letter  which 
has  been  referred  to,  does  not  deny  the 
authority  of  the    brokers,  but  says,  he 
vrill  come  over  on  the  morrow.  He  should 
not  now  be  allowed  to  advance  this  objec- 
tion— ^he  should  not  be  allowed  to  defeat 
the  justice  of  the  case ;   and,  upon   the 
vrhoie,  the  rule  should  be  discharged. 

Rule  discharged. 


1887 
June 
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DOE  d.    NORTH  V,     HARRIET 
WEBBER. 

Ejectment — Mortgagee —  Copyhold — New 
TriaL 

In  ejectment  for  certain  copyhold  premises 
by  the  mortgagee,  it  appeared,  that  the  pre* 
mises  in  question  mere  conveyed  to  him  by  a 
common  law  conveyance,  without  a  surrender 
to  the  lord: — Held,  that  the  mortgagee  had 
but  an  equitable  title,  and  could  not  support 
an  ejectment. 

Quaere,  whether  the  defendant,  the  widow  of 
the  mortgagor,  who  had  continuedinpossession 
since  the  death  of  the  mortgagor  (who  also 
died  in  possession)  was  estopped  by  the  recital 
in  the  conveyance  from  disputing  the  title  of 
the  lessor  ff  the  plaintiff. 

Upon  verdict  for  the  ^plaintiff,  with  leave 
to  the  defendant  to  move  for  a  rumsttit,  the 
Court  (when  they  perceive  that  the  objections 
are  independent  of,  and  unconnected  with  the 
merits,  and  such  as  will  probably  be  removed 
upon  a  second  trial),  for  the  purpose  of  saving 
the  plaintiff  the  trouble  and  expense  of  begin- 
ning de  novo,  will  grant  a  new  trial,  instead 
of  a  nonsuit,  the  plaintiff  paying  the  costs. 

Ejectment  by  mortgagee  of  copyhold 
premises  against  the  widow  of  mortgagor. 
The  mortgagor  died  in  possession  of  the 
mortgaged  premises  in  1828,  and  his 
widow  continued  in  possession  up  to  the 
time  of  this  action. 

At  the  trial,  the  lessor  of  the  plaintiff 
relied  on  the  following  evidence  of  title : — 
Indentures  of  lease  and  release,  bearing 
date  the  15th  and  16th  of  July  1817,  and 
made  between  W.  Webber  (husband  of  the 
defendant)  of  the  one  part,  and  R.  North, 
the  lessor  of  the  plaintiff,  of  the  other  part, 
whereby,  after  reciting,  that  W.  Webber 
under  and  by  virtue  of  a  certain  grant  by 
copy  of  court  roll  of  27th  of  March  1786, 
and  by  divers  mesne  acts,  &c.,  then  stood 
lawfully  or  equitably  seised  or  possessed 
of,  and  well  entitled  unto,  a  certain  dwell- 
ing-house, tan-yard,  and  premises,  with  the 
appurtenances,  to  hold  for  the  terms  of  the 
lives  of  J.  Hancock,  P.  Hancock  the  youn- 
ger, and  W.  Hancock  ;  and  that  W.  Web- 
ber had  occasion  for  the  sum  of  800/.,  and 
had  applied  to  North  to  advance  him  the 
same  on  a  mortgage  and  security  of  the  said 
copyhold  premises  thereinbefore  mentioned, 
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and  the  fee  simple  and  inheritance  thereof; 
it  was  witnessed^  that  in  consideration  of 
800/.,  W.  Webber  did  grant,  bargain,  sell, 
assign,  and  set  over  unto  North,  his  exe- 
cutors, administrators,  and  assigns,  all  the 
premises,  and  the  copy  of  court  roll  and 
other  deeds  to  the  same  belonging,  to  hold 
to  North,  his  executors,  &c.  during  the 
natural  lives  of  said  J.  Hancock,  P.  Han- 
cock the  younger,  and  W.  Hancock,  and 
the  life  of  the  longest  liver  of  them,  sub* 
ject  to  the  rents,  heriots,  &c.  due  in  re- 
spect of  the  same.  AAer  reciting  certain 
indentures  of  lease  and  release  of  the  24th 
and  25th  of  March  1 812,  of  four  parts,  and 
made  between  the  Bishop  of  Rochester  of 
the  first  part,  John  King  of  the  second  part, 
the  safd  W.  Webber  of  the  third  part,  and 
Edward  Boucher  of  the  fourth  part,  by 
which  last-mentioned  indentures,  afler  re- 
citing that  the  said  W.  Webber  had  con- 
tracted and  agreed  with  the  bishop  for  the 
absolute  purchase  of  the  inheritance,  in  fee 
simple,  of  the  hereditaments  and  premises 
thereinafter  mentioned,  for  the  sum  therein 
expressed,  it  was  witnessed,  that,  for  the 
considerations  therein  mentioned,  the  said 
J.  King,  at  the  request  and  by  the  direc- 
tion of  the  said  bishop,  testified  as  therein 
mentioned,  did  bargam,  sell,  alien,  and  re- 
lease, and  the  said  bishop  did  grant,  bar- 
gain, sell,  alien,  releate,  ratify,  and  confirm 
unto  the  said  W.  Webber,  his  heirs  and 
assigns,  all  those  messuages  or  tenements, 
dwelling-houses,  tan-yard,  cottage,  shop, 
and  garden,  hereditaments  and  premises 
thereinafter  more  particularly  described, 
with  the  appurtenances,  parcel  of  the  manor 
of  the  prebend  of  Wiveliscombe,  to  hold  the 
same  unto  the  said  W.  Webber,  his  heirs 
and  assigns,  for  ever, — it  was  further  wit- 
nessed by  the  indentures  now  set  forth, 
that  in  consideration  of  the  said  800/.  so  as 
aforesaid  paid  by  North  to  W.  Webber, 
W.  Webber  did  grant,  bargain,  sell,  alien, 
release,  and  confirm  unto  said  North,  his 
heirs  and  assigns,  all  those  the  said  mes- 
suages and  tenements  then  converted  into 
a  dwelling-house  and  tan* yard,  with  the 
appurtenances ;  and  also  all  that  cottage, 
&c.  situate,  &c.,  together  with  all  out- 
houses, &c.,  and  the  reversion,  &c.,  and 
all  the  estate,  &c. ;  to  hold  the  same  unto 
and  to  the  use  of  North,  his  heirs  and  as- 
sigM  for  ever.     And  it  was  furdier  wit- 


nessed, that  Car  the  considerations  afore- 
said, W.  Webber,  in  pursuance  and  exer- 
cise of  a  power  vested  in  him  hj^  the  said 
recited  indenture  of  release  of  25th  of 
March  181^.  and  of  all  other  powers,  &c, 
did  direct,  limit,  and  appoint  unto  Nordi, 
his  heirs  and  assigns,  all  those  the  afore- 
said messuages,  tenements,  cottage,  and 
other  the  hereditaments  hereinbefore 
granted,  &c.,  to  hold  unto  and  to  the  use 
of  North,  his  heirs  and  assigns,  for  ever, 
subject  to  the  usual  proviso  for  redemp* 
tion,  on  payment  of  the  800/.  in  December 
following.  Covenant  firom  W.  Webber 
for  payment  of  the  said  800/.  and  interest; 
that  he  was  lawfully  seised,  and  also  law- 
fully and  equitably  possessed  of  the  copy- 
hold messuage,  &c.,  for  the  lives  of  said 
J.  Hancock,  P.  Hancock  the'younger,  and 
W.  Hancock  ;  that  he  had  power  to  grant, 
&c. ;  for  peaceable  enjoyment  free  from 
incumbrances  ;  and  for  further  assurance. 

It  was  objected,  for  the  defendant,  that  the 
lessor  of  the  plaintiff  had  no  title  in  a  court 
of  law,  as  his  right  of  action  was  founded 
upon  the  assignment  by  a  common  law  con- 
veyance of  copyhold  premises,  which  should 
have  been  conveyed  by  surrender,  conse- 
quently he  had  but  an  equitable  title.  It 
was  also  said,  that  there  was  no  privity 
between  the  defendant  and  the  mortgagor; 
and,  therefore,  she  should  not  be  affected  or 
prejudiced  by  a  deed  to  which  she  was  not 
a  parly,  or  by  anything  that  might  be  ia« 
ferred  from  the  recitals.  A  verdict  was 
found  for  the  lessor  of  the  plaintiff,  widi 
leave  to  the  defendant  to  move  to  have  it 
set  aside,  and  a  nonsuit  entered,  if  the  title 
of  the  lessor  was  found  not  to  be  such  as 
would  support  an  ejectment. 

Erie  shewed  cause. — The  objectioB, 
that  the  recital  in  the  deed  of  release,  that 
the  premises  were  copyhold,  and,  there- 
fore, that  no  legal  title  was  conveyed  to 
the  mortgagor,  is  met  by  the  recital  of  the 
indenture  of  the  24th  and  25th  of  March 
1812,  between  the  Bishop  of  Rodiester 
and  the  parties  therein  named,  which  ope- 
rated as  an  extinguishment  of  the  copy- 
hold. The  authorities  are  decisive  on  the 
subject.  In  Wakejard's  case<l),  where 
the  Earl  of  Bedford,  lord  of  the  manor, 
sold  the  freehold  interest  of  a  copyholder 
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of  inheritance  to  another,  so  as  it  is  now 
no  part  of  and  divided  from  the  manor,  and 
afterwards  the  copyholder  doch  release 
to  the  purchaser,  the  Court  held,  that  by 
this  release,  the  copyhold  is  extinguished 
and  utterly  gone ;  and,  in  Lane's  aue  (2), 
it  was  resolved,  that  by  the  acceptance  of 
the  term  by  the  copyholder,  the  copyhold 
estate  was  determined.  Blennerhasiei 
V.  Hamberstone  (5)  shews,  that  a  release 
by  him  which  hath  a  right  to  copyhold 
(he  being  dominui  pro  tempore)  to  one 
which  is  admitted  copyholder,  extinguish* 
eth  the  rigjtit  of  the  copyhold  by  deed ; 
and  it  was  said  by  Snaggi,  Serj.  in  Anony' 
mous  (4),  that  be  had  known  it  adjndged, 
that,  notwithstanding  the  words  will  not 
amount  to  a  surrender,  yet  the  consent 
and  agreement  of  the  lessee,  proved  by  the 
deed,  will  amount  to  a  surrender.  It  is 
said,  that  these  recitals  are  not  evidence 
against  the  defendant,  as  there  is  no  i^ivity 
between  her  and  the  lessor  of  the  plaintiff, 
but  as  she  came  in  under  the  mortgagor, 
she  is  estopped  from  disputing  his  convey- 
ance. 

Rogers  and  Bere,  in  support  of  the  rule. 
— The  mortgage  deed  shews  a  direct  con- 
veyance of  a  copyhold  by  assignment,  in- 
stead of  by  surrender,  and  no  change  of  the 
copyhold  tenure  by  enfranchisement.  That 
ean  only  be  by  conveyance  of  the  lord 
seised  in  fee  toa  copyholder ;  and  it  does  not 
appear  that  the  Bishop  of  Rochester  was 
lord  of  the  manor,  or  seised  in  fee,  but 
rather  jure  ecclesuff^  the  premises  being 
described  as  parcel  of  the  manor  of  Wive- 
liseooibe,  or  that  the  re-lessee  was  a  copy- 
holder—  Dancer  ▼.  Evett(5),  and  How- 
ard V.  Bartlett  (6).  Upon  the  question  of 
estoi^l  they  referred  to  Grant  v.  Warn" 
«tNm(7),  Doev.  Brooks(H)t  and  Doe  v.  Shd- 
ton  (9). 

Cur,  adr>»  tntlt. 


(9)  t  Rep.  17. 

(3)  Halt.  63. 

(4)  Cro.Jac.tl. 
<  ^)  1  VerD.  39«. 

(6)  Hob.  Rep.  181  ;  a.c.  aa  Waldoe  o.  Benlct, 
Cro-  J»c.  573. 

f  r)  3  Bbg.  N.C.69 ;  ».  c.  5  Law  J.  Rep.  (n.s.) 
C  P«  344. 

'<S)  S  Ad.  &  El.  513  J  8.0.  4  Law  J.  Rep.  (N.s.) 
K   B    SS2. 

\  9)  3  Ad.  Sc  El.  V65  j  p.  c.  4  Law  J.  Rep.  (n.s.) 
K.B.  167. 

Kew  Series,  VI.— C»P. 


TiNDAt,  C.J. — l*his  was  an  action  of 
ejectment,  brought  by  a  mortgagee  against 
the  widow  of  the  mortgagor,  in  which  it 
appeared,  that  the  mortgagor  died  in  pos- 
session of  the  mortgaged  premises  in  1828, 
and  the  widow  continued  in  possession 
afler  the  death  of  her  husband  up  to  the 
time  of  the  ejectment  brought.  The  ob- 
jection taken  at  the  trial,  on  the  part  of  the 
defendant,  and  upon  which  the  learned 
Judge  gave  leave  to  the  defendant  to  move 
to  enter  a  nonsuit,  was  this:  that  the  mort- 
gaged premises  were  copyhold,  and  that  the 
only  tide  set  up  by  the  lessor  of  the  plain- 
tiff was  an  assignment  of  the  copyhold 
premises  by  a  common  law  conveyance  of 
lease  and  release,  and  not  by  any  surren'* 
der  to  the  lord,  according  to  the  custom 
of  the  manor  ;  and,  we  think,  it  appears 
from  the  ^ttedi  of  release,  produced  by  the 
plaintiff  at  the  trial,  and  which  was  the 
only  evidence  on  which  he  relied,  that  the 
premises  in  question  were  of  copyhold 
tenure,  for  they  are  expressly  described 
in  various  parts  of  the  deed,  as  being  copy- 
hold at  the  time  of  the  execution  of  the 
deed ;  and  as  the  plaintiff  did  not  produce 
any  surrender  according  to  the  custom  of 
the  manor,  but  relied  entirely  on  the  deeds 
of  lease  and  release  produced  by  him, 
we  think  that  upon  his  own  shewing, 
he  had  not  any  legal  interest,  but  an  eqtn- 
table  interest  only  in  the  premises,  and  was 
tlierefore  not  in  a  condition  to  maintain  an 
ejectment.  The  plaintiflT,  in  his  answer 
to  this  objection,  has  contended,  that  if  it 
does  not  appear  expressly  upon  the  face  of 
the  deed,  yet  that  it  does  by  necessary  in- 
ference, that  an  enfranchisement  of  this 
copyhold  had  taken  place  by  a  convey- 
ance in  1812,  of  the  freehold  of  the  pre- 
mises from  the  then  lord  of  the  manor  to 
the  mortgagor  and  his  heirs. 

But,  upon  reference  to  the  deed,  as  re- 
cited in  the  mortgage,  and  even  admitting 
that  such  recital  is  evidence  by  way  of 
estoppel  against  the  present  defendant,  the 
widow,  as  coming  in  by  claim  under  her 
husband  (of  which,  however,  there  may  be 
considerable  doubt),  still  we  think  there 
is  no  sufficient  evidence  furnished  by  the 
deed,  that  there  has  been  any  enfranchise- 
ment. An  enfranchisement  is  made  by  a 
common  law  conveyance  of  the  fee  simple 
of  the  particular  tenement  by  the  lord  of 
2fT 
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the  manor  to  the  copyholder.  But,  upon 
tlie  recital  of  the  deed,  it  does  not  dis- 
tinctly appear  that  the  Bishop  of  Roches- 
ter, the  releasor  of  the  inheritance,  was 
seised  of  the  fee  simple  of  the  manor ;  and 
if  he  had  only  a  limited  interest  in  the 
manor,  he  could  not  enfranchise.  Again, 
it  appears  from  the  deed  of  release,  that  the 
premises  **  were  parcel  of  the  manor  of  the 
prebend  of  Wivesliscombe  ;'*  from  which, 
unexplained,  the  inference  would  be,  that 
the  lord  of  the  manor  was  seised  in  right  of 
his  prebend  only;  in  which  case  he  would 
be  prevented  by  the  restraining  statutes 
from  parting  with  the  fee,  and  consequently 
from  enfranchising  the  copyhold,  unless 
power  had  been  given  to  him  by  some  pri- 
vate act  of  parliament,  of  which  there  was 
no  evidence. 

We  think,  therefore,  that  the  plaintiff 
has,  by  his  own  evidence,  shewn  the  infir- 
mity of  his  own  title,  and  that  the  mortga- 
gor may  take  advantage  of  these  objections, 
which  amount,  in  fact,  to  this,  that  the 
plaintiff  is  not  the  legal  mortgagee.  But, 
as  it  is  probable  that  upon  another  occa- 
sion the  plaintiff  may  be  able  to  supply 
those  defects,  which  have  no  bearing  on 
the  merits  of  the  case,  and  it  would  be 
an  useless  expense  to  the  parties  to  direct 
a  nonsuit  to  be  entered,  and  thereby  to 
compel  the  mortgagee  to  commence  another 
ejectment,  we  think  it  right,  imder  the  cir- 
cumstances, to  direct  a  rule  to  be  made 
absolute  for  a  new  trial  upon  payment  of 
costs  of  the  former  trial  by  the  lessor  of 
the  plaintiff. 

Rule  absolute  accordingly. 


PASCOB  AND  ANOTHER  17. 
J.  PASCOB. 


1837.     \ 
June  9.  J 

Replevin  —  Departure  — Distress — Arbi" 
tratton. 

In  replevin^  the  defendant  avowed  as  for 
rent  service  at  common  law.  In  his  plea  in 
bar,  the  plaintiff  alleged  that  the  defendant 
demised  and  transferred  the  premises  to  the 
plaintiffs  for^  all  the  residue  and  remainder  of 
his  estate  and  interest  therein,  and  that  the 
defendant  had  not  any  reversionary  estate  or 
interest  in  the  same.  In  his  replication  ta 
tlie  plea  in  bar,  the  defendant  qUeged,  that  a 
reference  of  all  matters  in  dispute. had  taken 


place,  and  that  the  arbitrator  kaditcided 
in  his  award,  that  the  defendant  should 
have  authority  to  distrain : — Held  iobeiU, 
as  a  departure,  inasmuch  as  the  defendmt  in 
his  avowry  relied  on  a  common  lam  right  to 
distrain,  and,  in  his  replication,  upon  a 
right  of  distress  given  by  the  award  of  en  sr- 
bitrator. — Held,  also,  that  the  plea  m  bar  to 
the  avowry,  admitting  a  demise,  but  setting 
up  an  assignment,  was  not  incongruous. 

Quaere — can  an  arbitrator  give  the  pom 
of  distress  for  a  rent  newly  fixed  fcy  him, 
and  which  power  the  landlord  M  not  pot' 
sees,  as  to  the  rent  originally  fixed  6y  the 
demise  ?  At  all  events,  in  an  OMmry  under 
such  a  power,  it  should  appear  bu  expreu 
words,  or  necessary  interulment,  that  the  or* 
bitrator  had^uch  authority,  or,  that  the  ques- 
tion as  to  the  power  of  distress  was  a  matter 
in  difference. 

Replevin.  Avowry  and  cognisance,  first, 
that  the  plaintiffs  for  m  long  time,  to  wit, 
for  all  the  time  during  which  the  rent 
thereinafter  mentioned  to  be  distrained  for 
was  accruing  due,  and  thence  until  and  at 
the  time  when  &c.,  held  and  enjoyed  the 
premises  in  which,  &c.,  with  the  appur- 
tenances, as  tenants  thereof  to  J.  Pascoe 
the  younger,  by  virtue  of  a  demise  to  tbe 
plaintiffs,  at  a  yearly  rent  of  Sfti,  payable 
half-yearly.  Distress  for  80/.  rent  arrear. 
Secondly,  that  the  plaintiffs,  for  the  space 
of  two  years  and  upwards  next  before  and 
at  the  time  of  making  the  agreement  there- 
inafter mentioned,  held  and  enjoyed  the 
premises,  as  tenants  thereof  to  J.  Paacoe, 
by  virtue  of  a  demise  thereof  to  the  plain- 
tiffs theretofore  made,  at  a  yearly  rent  of 
86/.,  payable  half-yearly:  that,  before  the 
making  of  the  said  agreement,  to  wit,  on 
the  21st  of  September  1831,  the  said  J. 
Pascoe  the  younger  had  caused  to  be  dis- 
trained on  the  said  premises  divers  goods 
and  chattels,  for  the  sum  of  86/.,  arrears 
of  rent  due  on  the  24th  of  June  thenlaii 
past,  to  the  said  J.  Pascoe  the  younger; 
and  plaintiffs  had  replevied  the  said  goods 
and  chattels,  and  commenced  an  action 
against  J.  Pascoe  the  younger,  in  the  sbe- 
riflTs  court  of  Cornwall,  which  action  of 
replevin  was  afterwards  removed,  by  virtue 
of  a  writ  of  recordari  facias  loqueUm,  froin 
the  said  sheriff's  court  to  the  Court  of 
King's  Bench,  and  was  then  pending :  that 
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disputes  and  differences  having  arisen  and 
being  subsisting  between  the  said  |Yarties 
relative   to  the  said  distress   and  action 
at  law,    and    other    matters   relative    to 
the  said  premises,  particularly  as  to  the 
amount  of  the  yearly  rent  which  should 
be  paid  for   the  said   estate,   the  plain- 
tifls  and  J.  Pascoe  the  younger,  for  the 
ending  and  determining  thereof,  did,  be- 
fore the  said  time  when  &c.,  to  wit,  on 
the  29th  of  June  ISSZ,  by  a  certain  agree- 
ment in  writing  then   made  between  the 
said  J.  Pascoe  the  younger  and  the  plain- 
tiflTs,  mutually  and  reciprocally  agree  with 
each  other,  that,  as  well  the  matters  afore- 
said as  all  other  matters  in  difference  be- 
tween the  said  parties,  and,  more  particu- 
larly, the  amount  of  the  rent  which  should 
be  paid  for  the  said  premises,  should  be, 
and  the  same  were  thereby  referred   to 
Che  award,  arbitrament,  final  end,  and  de- 
termination of  R.  J.,  whose  award  was  to 
be  final  and  conclusive,  both  at  law  and  in 
equity,  as  well  on  the  part  and  behalf  of 
J.  Pascoe  the  younger,  as  on   the  part 
and  behalf  of  the  plaintiffs,  to  settle  and 
ascertain  the  same,  and  to  award,  order, 
and  determine  by  his  award  what  he  should 
think  fit  to  be  done  and  performed  by  the 
said   parties   respectively,  respecting   the 
several   matters   aforesaid,  &c. :  that  the 
said  R.  J.  did  afterwards,  &c.  make  and 
publish  his  award  in  writing  indented  un- 
der his  hand  and  seal,  between  the  said 
parties,  upon  and  concerning  the  premises 
aforesaid ;  and  did  thereby  (amongst  other 
things)  award,  order,  and  determine,  that, 
from  and  after  Midsummer  then  last,  the 
plaintiffs  should   pay   to  J.    Pascoe    the 
younger,  for   the  premises  in  which  &c. 
the  sum  of  S^l.  per  annum,  instead  of  the 
sum  of  36/.  per  annum  before   paid,  by 
half-yearly  payments,  that  is,  at  Christ- 
mas and  Midsummer   in  every  year,  so 
long  as  he  should  continue   to  hold  the 
said  premises ;  and  that  the  said  J.  Pascoe 
the  younger  should  have  power  of  distress 
for  recovery  of  the  said  rent  of  32/.  per 
annum:  as  by  the  said  award,  reference 
being  thereunto  had,  would  more  fully  ap- 
pear; of  which  said  award  the  plaintiffs 
afterwards,   to   wit,  on  &,c.,  had  notice : 
that  the  plaintiffs,  from  the  time  of  making 
the  aaid  award,  until  and  at  the  said  time 
when  &c.  held  and  enjoyed  the  premises 


in  which  &c.,  with  the  appurtenances,  as 
tenants  thereof  to  the  said  J.  Pascoe  the 
younger,  at  and  under  a  certain  yearly 
rent,  to  wit,  the  said  yearly  rent  of  32/. 
payable  half-yearly  on  the  24th  of  June 
and  the  25  th  of  December  in  every  year, 
by  even  and  equal  portions ;  and  that  the 
said  J.  Pascoe  the  younger,  by  means  of 
the  premises,  had,  for  and  during  all  the 
time  last  aforesaid,  such  power  of  distress 
as  aforesaid ;  whereupon  the  distress  was 
made  for  the  sum  of  64/.  for  two  years' 
rent  so  due  and  in  arrear  as  aforesaid. 

Pleas  in  bar  to  each  of  the  avowries  and 
cognizances:  that,  by  the  said  demise  in 
the  said  avowry  and  cognizance  mentioned, 
the  said  J.  Pascoe  the  younger  did  demise 
and  transfer  the  said  premises,  with  the 
appurtenances,  in  which  &c.,  unto  the 
plaintiffs,  for  all  the  residue  and  remainder 
of  his,  the  said  J.  Pascoe  the  younger*s, 
estate,  term,  and  interest  of  and  in  the 
same;  and  that  the  said  J.  Pascoe  the 
younger  had  not  then,  or  at  the  said  time 
when  3rc.,  or  at  any  time  during  the  said 
demise  to  the  plaintiffs,  any  reversionary 
estate,  term,  or  interest  of  or  in  the  pre- 
mises, with  the  appurtenances,  in  which 
&c.,  or  any  part  thereof,  expectant  upon 
or  to  take  effect  upon,  or  at  any  time  after 
the  expiration  of  the  term  granted  to  the 
plaintiffs  by  the  said  demise;  concluding 
with  a  verification. 

The  replications  to  the  pleas  in  bar  re- 
lied on  the  award  set  forth  in  the  second 
avowry  and  cognizance. 

Rejoinders — that  it  was  not  referred  to 
the  said  R.  J.,  whether  J.  Pascoe  the 
younger  should  have  power  of  distress  for 
recovery  of  the  said  rent  of  32/.  per  an- 
num ;  concluding  to  the  country. 

Demurrer — for  that  the  plaintiffs  had,  in 
and  by  their  said  rejoinders,  stated  and  at- 
tempted to  put  in  issue  a  fact  not  alleged 
by  the  defendant  in  his  replication,  and 
wholly  irrelevant  and  immaterial,  to  wit, 
that  it  was  not  referred  to  the  said  R.  J., 
whether  J.  Pascoe  the  younger  should 
have  a  power  of  distress  for  recovery  of 
the  said  rent  of  32/.  per  annum;  and  also, 
for  that  the  said  rejoinders  containing  new 
matter,  the  plaintiffs  should  have  concluded 
the  same  with  a  verification,  and  not  by 
praying  that  it  might  be  inquired  of  by  the 
country.     Joinder, 
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Stephen,  Serj,^  for  tbc  demurrer.-^The 
plaintiffs*  allegation  amounts,  in  substance 
to  this :  true  it  is,  we  owe  rent ;  but  our 
liability  is  not  of  such  a  nature  as  to  ren- 
cler  us  liable  to  a  distress,  as  the  defendant 
has  not  the  power  of  resorting  to  such  re- 
medy. In  alleging  the  transfer  of  the  resi* 
due  and  remainder  of  the  defendant's  es- 
tate, term,  and  interest  to  the  plaintiffs, 
they  have  set  forth  that  which  is  immate- 
rial, and  that  for  two  reasons:  first,  be- 
cause the  submission  to  reference  included 
the  point,  and  gave  the  arbitrator  autho- 
rity to  do  that  which  he  has  done  ;  and^  in 
the  next  pkce,  though  it  were  a  rent  sec, 
and,  consequently,  couk)  not  be  distrained 
for  at  common  law,  that  remedy  is  gives, 
under  certain  qualifications,  for  such  rent 
by  the  4  Geo.  2.  c.  28.  s.  5.  Thus,  there- 
fore, there  being  no  difference  as  to  re- 
medy between  the  rent  sec  and  rent  for 
the  payment  of  which  the  land  is  charged 
with  a  distress,  the  allegation  of  the  tenant 
of  the  defendant's  estate  and  interest  fur- 
nishes no  answer  to  the  action.  The  plea 
in  bar  admits  tenure,  and  that  which  is,  in 
fact  and  substance,  a  rent  service;  and 
for  such  the  lord  may  distrain,  as  of  com- 
mon right— Zt<^  ss.  122,  213,  2U:  and, 
at  the  same  time,  it  seU  forth  that  which, 
according  to  Parmenter  v.  Webber  ( 1 ),  is  an 
assignment  of  defendant's  entire  interest, 
and,  consequently,  he  could  not  distrain. 
How  can  propositions  so  repugnant  be  re- 
conciled ?  He  also  referred  to  Palmer  v. 
Edwards  {%\  and  distinguished  the  case 
from  Preece  v.  Carry  (3). 

Ogle^  contra. — The  plaintiffs  are  enti* 
tied  to  the  judgment  of  the  Court.  The 
avowry  here  is  in  the  general  form  given 
by  11  Geo.  2.  c.  19.  s.  22;  and  no 
arbitrator  had  the  power  of  doing  what 
liiis  been  done  here,  namely,  giving  the 
power  of  distress.  Things  in  the  realty 
might  be  submitted  to ;  but  they  could  not 
be  recovered  upon  the  award— |9er  Treby, 
C.J.,  in  AforA*  v.  Marrioi  (4).  The  sub- 
ject-matter affecting  the  freehold  and  in- 
heritance of  land,  could  not  be  determined 
by  arbitration— 1  Roll.  Abr.  242,  1.  10, 
1  Com.  Dig.  tit.  'Arbitrament,'  (D)  3; 

(1)  SB. Mo. 656. 

(2)  1  Doug.  186. 

(.1)  5  Bing.  t4 ;  8.  c.  6  Liw  J.  Rep.  C.P.  205. 
(4)  1  Lord  Rajm.  114. 


and  in  Hunter  v.  Rke{5\  Lord  EUenbe- 
rough  said,  '*'  There  is  a  difference  between 
property  awarded  to  be  transferred  by  the 
owner  to  another,  and  property  whicb  is 
actually  transferred  by  the  contract  of  the 
owner,  through  the  medium  of  his  agent. 
If  the  party  had  accepted  the  money  ten- 
dered, that  would  have  been  a  ratificsuon 
of  the  award,  and  an  asaent,on  his  part,  to 
a  transfer  of  the  property;  but,  without 
that,  I  cannot  conceive  that  the  property 
was  transferred  by  the  mere  force  of  die 
award."  Besides,  the  defendant  has  norigbt 
to  raise  the  question*  as  it  docs  not  appear 
in   the   margin  of  the   demuner-book— 
Brogden  v.  Marriott  (6).     Enoigh,  bow- 
ever,  does  appear,  on  die  face  of  tbc  plead- 
ings, to  entitle  the  plaintiffs  to  succeed. 
The  subject  of  discussion  was  a  chattel; 
the  defendant  admits  that  all  his  interest 
had  passed ;  and  nothing  is  more  certain, 
than,  if  there  is  no  reversion,  there  is  no 

Eower  to  distrain:  v.  Coopef(7). 
lesides,  the  defendant  is  guilty  of  a  de- 
parture ;  for,  in  his  avowry  and  cognisance, 
he  relies  upon  the  common  law  right  to 
distrain,  as  for  rent  service ;  whereas,  in 
his  replication  to  the  plea  in  bar,  he  relies 
upon  a  power  of  distress  given  under  as 
award. 

Stephen,  in  reply,  insisted,  that  the  pre- 
sent should  be  considered  as  the  case  of  a 
rent  sec,  for  which  the  power  of  distress 
has  been  given  by  statute.  The  argument 
that  the  arbitrator  could  not  giveangbtte 
distrain,  was  met  by  the  case  of  Doc  v* 
Roiser  (8),  where  it  was  aaid  that  the  con- 
sent of  the  parties,  that  the  awsrd  of  the 
arbitrator,  chosen  by  themaelves,  sbouU 
be  conclusive  as  to  Uie  right  to  the  land  in 
controversy  between  them,  was  sufiBcieat 
to  bind  them  in  an  action  of  ejectment. 
Cur.  adv.  vulL 

TiNBAL,  C.  J.— In  this  action  of  reple- 
vin the  defendant  has  made  two  avowries 
and  cognizances  ;  the  first  is  in  the  gene* 
ral  form  given  by  the  statute  11  Geo.^ 
c.  19,  that  the  plaintififs  held  the  pre- 
mises in  which  &c.  as  tenants  to  Paacoe 
the  younger,  under  a  demise  thereof  to 


(5)  15  Eut,  too. 

(6)  5  L 


» Law  J.  Rep.  (w.s.)  C.P.  108. 
<>)  t  Vfih.  Sfb. 
(8)  3  EaM,  15. 


Digitized  by 


Google 


TRINITY  TERM,  1837. 


$25 


tlicm  made  for  a  certain  rent,  and  then 
avows  for  two  years'  rent  in  arrear.  To 
this  avowry  the  plaintiffs  have  pleaded  in 
bar,  that  by  the  demise  in  the  avowry  and 
cognizance  mentioned,  Pascoe  the  youn- 
ger demised  and  transferred  the  premises 
in  which  &c.,  to  the  plaintiffs  for  all  the 
residue  and  remainder  of  his  (the  lessor's,) 
estate,  term  and  interest  of  and  in  the  same, 
and  that  he,  the  said  Pascoe  tlie  younger, 
had  not  then,  nor  at  the  said  time  when 
&c*,  or  at  any  time  during  the  demise,  any 
reversionary  estate,  term,  or  interest  in  the 
same.  The  defendant  has  replied  to  this 
^ea  in  bar,  a  power  of  distress  given  to 
Pascoe  the  younger,  by  the  award  of  an 
arbitrator,  to  whom  certain  disputes  and  all 
matters  in  difference  between  him  and  the 
plaintiffs  bad  been  referred. 

The  plaintiffs,  in  their  rejoinder  to  this 
replication,  allege,  that  it  was  not  referred 
to  the  arbitrator  whether  the  defendant, 
Pascoe  the  younger,  should  have  a  power 
of  distress,  to  which  rejoinder  the  de« 
feadant  demurs  specially.  Upon  this  state 
of  the  pleadings,  it  is  obvious  that  the  de- 
fendant's replication  to  the  plea  in  bar 
would  be  bad  upon  general  demurrer,  on 
the  ground  of  departure,  the  defendant 
ia  his  avowry  and  cognizance  relying  upon 
tike  common  law  right  to  distrain  as  for 
rent  aervice,  and  in  his  replication  setting 
up  a  power  of  distress  given  under  an 
award.  The  question,  therefore,  so  far  as 
the  first  avowry  and  cognizance  are  con- 
cerned, becomes  this,  whether  the  plea  in 
bar  aflfords  any  legal  answer  tliereto  ? 
l^his  question  is  to  be  determined  as  if  it 
were  upon  a  general  demurrer  to  the  plea 
in  bar,  and  therefore,  no  objection  can  be 
available  which  amounts  to  matter  of  form 
only,  such  as  that  the  plea  in  bar  is  in  ef- 
fect no  more  than  the  general  traverse,  turn 
tenuU  or  mm  demiiii ;  and  looking  at  the 
substantial  allegations  in  the  plea  in  bar, 
we  think  it  alleges  with  su£^ient  certainty 
that  Pascoe  the  younger,  at  the  time  of 
making  the  demise,  did  not  reserve  any 
reversion  in  himself,  and,  consequently, 
mthout  any  express  provision  for  that  pur* 
pose,  has  no  remedy  by  distress.  The  au- 
thorities to  this  point  are  collected  in  Ba* 
con'i  Ahr.  tit.  *  Distress,'  A. 

And  as  to  the  argument,  that  the  plea 


in  bar  is  incongruous,  inasmuch  as  it  ad-» 
mits  a  demise,  but  sets  up  an  assignment, 
we  cannot  distinguish  it  from  that  ofPtretct 
V.  Corryt  which  was  held  to  be  a  good 
plea  in  bar ;  nor  from  the  authority  of  the 
decision  in  Parmenter  v.  Webber^  where 
the  assigning  of  the  laudiord*s  whole  in* 
terest  in  a  term  to  the  plaintiff*  was  held  to 
be  evidence  which  supported  the  plea  of 
non  ienuiL  For,  although  it  is  true,  that 
this  rent  may  be  a  rent  sec,  and  that  the 
remedy  is  the  same  under  the  statute  for  a 
rent  sec  as  for  a  rent  service,  yet  the 
avowry  is  for  a  rent  service  at  common 
law,  and  not  for  a  rent  sec.  So  far, 
therefore,  as  relates  to  the  first  avowry  and 
cognizance,  and  the  pleadings  dependent 
thereon,  we  think  the  plaintimi  are  entitled 
to  judgment. 

The  second  avowry  and  cognisance  rests 
upon  a  power  of  distress  given  by  an 
award  under  an  agreement  entered  into 
between  the  plaintiffs  and  the  defendant 
Pascoe  the  younger,  by  which  certain  die* 
putes  and  differences  relative  to  a  distress 
which  had  been  then  made,  and  an  action 
at  law  then  depending,  and  all  other  mat-i 
ters  in  difference  between  the  said  parties 
were  submitted  to  the  arbitration  of  Mr. 
Julian.  The  plaintiffs  plead  in  bar  to  this 
the  very  same  matter  which  they  had 
pleaded  in  bar  to  the  first  avowry,  viz. 
that  Pascoe  the  younger  had  demised  to 
th^m  all  the  residue  and  remainder  of  his 
own  estate,  term,  and  interest  in  the  pre-> 
mises  in  which,  &c.,  and  that  he  bad  no 
reversionary  interest  in  himself.  To  this 
plea  in  bar,  the  defendant  replies  the  very 
same  matter  as  that  contained  in  the  second 
avowry,  via.  the  power  of  distress  given 
by  the  arbitrator;  and  the  plaintiffs  rejoin 
tliereto,  that  the  giving  such  power  of  dis- 
tress was  not  a  matter  within  the  submis- 
sion. Upon  this  state  of  the  pleadings, 
arising  on  the  second  avowry  and  cogni« 
zanoe,  the  rejoinder  must  be  given  up,  as 
being  a  departure  from  the  plea  in  bar ; 
and  the  question  of  law  must  be  taken  to 
stand  as  if  there  bad  been  a  general  de- 
murrer by  the  defendant  to  that  plea  in 
bar.  In  that  view  of  the  case,  the  facts 
admitted  on  the  record  would  be,  that 
Pascoe  the  younger  had  originally  demised 
to  the  plaintiffs  the  premises  in  question. 
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at  the  rent  of  36^  per  annum ;  but  that, 
upon  such  demise,  he  had  parted  with  the 
whole  of  his  estate  and  interest,  and  left 
himself  no  reversion ;  and  that  a  distress 
had  been  put  in  for  one  year's  rent  due 
under  such  demise,  which  the  plaintiffs  had 
replevied,  and  the  action  of  replevin  had 
been  removed  into  the  Court  of  King's 
Bench,  and  was  still  pending.  It  would 
also  appear  upon  the  record,  that  disputes 
and  differences  had  arisen,  and  were  sub- 
sisting between  the  parties  as  to  the  dis- 
tress and  actiqp  at  law,  and  other  matters 
relative  to  the  said  tenement,  particularly 
as  to  the  amount  of  the  yearly  rent  which 
should  be  paid  for  the  said  estate,  and  that 
the  parties  agreed  to  refer  *'  as  well  the 
inatters  aforesaid,  as  all  other  matters  in 
difference  between  them,"  to  the  award  of 
Mr.  Julian.  The  question,  therefore,  be- 
comes, this,  whether  under  such  submission 
the  arbitrator  had  authority  to  give  a 
power  to  distrain  for  the  rent  newly  fixed 
by  him,  which  power  of  distraining  the 
landlord  did  not  possess  as  to  the  rent  ori- 
ginally created  by  the  demise.  And  we 
think  the  arbitrator's  authority  to  give  this 
power  ought  either  to  appear  by  the  ex- 
press words  of  the  submission,  or  that  it 
should  be  brought  within  the  general 
words  of  the  submission,  by  a  distinct 
averment  on  the  record,  that,  the  question 
as  to  the  power  of  distress  was  one  of  the 
matters  in  difference  between  the  parties 
to  the  submission.  There  is  scarcely  any 
conceivable  addition  to  the  landlord's 
powers,  which  the  arbitrator  might  not 
have  given,  unless  he  is  held  to  be  re- 
straint by  those  two  considerations:  a 
power  to  enter  for  non-payment  of  rent  or 
non-performance  of  covenanu  might  be 
given  by  the  same  authority  as  a  power  to 
distrain. 

Upon  the  single  ground,  therefore,  that 
we  do  not  see  that  the  arbitrator  had  any 
authority  to  give  the  power  of  distress  for 
the  rent  newly  fixed  by  him,  and  which  in 
all  other  respects  came  in  the  place  of  the 
former  rent  reserved  by  the  demise,  we 
think  the  second  avowry  and  cognizance 
'  cannot  be  supported,  and  that  there  roust 
be  judgment  on  that  also  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


■.. } 


STOW  ELL  V,  ROBINSOK. 


1837. 

June  10. 

Frauds^   Statute  of— Vendor  and  Pur* 
chaser — Time, 

In  an  action  to  recover  the  deposit  mumey 
paid  by  the  vendee  upon  the  non-fulfilment  of 
a  written  agreement  for  the  purchase  of  a 
public- house^  whereby  the  defendant  agreed 
to  give  the  plaint^  possession  on  or  before  a 
certmn  day: — Held,  that  evidence  of  am  oral 
agreement  between  the  parties  to  alter  the  day 
of  giving  possession,  and  substitute  another 
within  a  reasonable  time,  was  inadmissible^ 
as  being  contrary  to  the  4tth  section  of  the 
Statute  of  Frauds,  though  the  plaintiff  was 
not  prepared  to  take  possession  on  the  day. 
Held,  also,  that  the  agreement  was  not  inva-^ 
Udated  in  consequence  of  the  vendor  having, 
at  the  time  of  the  agreement,  no  licence  to 
I  from  the  ground  landlord,  a$,  hy  the 


condition  of  his  lease,  he  was  bound  to  have, 
as  the  licence  could  not  be  made  out  until  it 
was  known  m  whose  name  it  should  befUled 
up.  Neither  was  it  an  objection  to  the 
agreement,  that  the  defendant  had  not  regis- 
tered  the  assignment  of  the  premises  in  ques- 
tion to  him,  nor  various  other  assignments, 
previous  to  fus  own,  i$uismuch  as  the  olyee^ 
tion  could  be  cured  at  any  time  before  ike 
completion  of  the  purchase,  as  there  was  no 
subsequent  purchaser  who  had  registered  the 
assignment  to  himself 

The  first  count  in  the  declaration  stated, 
that  the  defendant  was  possessed  of  a 

Sublic-house  in  Middlesex,  called  the 
fewcastle-upon-Tyne,  for  the  residue  of  a 
term.;  that  by  an  agreement  between  the 
plaintiff*  and  the  defendant,  the  defendant 
agreed  to  sell  the  lease  of  the  said  public- 
liouse  to  the  plaintiff*,  and  to  deliver  pos- 
session upon  the  3rd  of  May ;  that  upon 
the  making  of  tlie  agreement  the  plaintiff* 
paid  a  deposit  of  50/.,  and  the  defendant 
undertook  tha^  he  then  had  lawful  right 
and  title  to  assign  over  the  said  lease  to 
the  plaintiff*.  The  declaration  then  aliped, 
that  the  defendant  had  not  lawful  right 
and  title,  at  the  time  of  making  the  agreed 
ment,  to  assign  over  the  lease  to  the  plain- 
tiff*, whereby  he  was  prevented  from  per- 
forming the  agreement  on  his  part. 
Fleas — 1st,  non-assumpsit ; — 2nd,  to  the 
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first  count,  that  defendant  had  lawful  right 
and  title  to  sell  and  assign  over  the  lease 
as  in  the  agreement  mentioned ; — drd,  to 
the  first  count,  that  neither  plaintiff  nor 
defendant  were  ready  by  the  day  in  the 
agreement  mentioned  for  completing  the 
purchase;  that  they  therefore  agreed  to 
postpone  the  performance  of  it  for  a  rea- 
sonable time,  and  that  the  plaintiff*  should 
accept  an  assignment  of  tbe  lease  if  the 
defendant  made  out  a  title  within  such  rea- 
sonable time ;  that  within  such  reasonable 
time  the  defendant  made  it  appear  to  the 
plaintiff  that  he  had  such  title,  but  the 
plaintiff  refused  to  perform  the  agreement, 
and  prevented  its  completion;    and  that 
the  promise  mentioned  in  the  declaration 
was  oral  only ; — 4th,  to  the  first  count, 
that  the  lease  to  be  sold  was  an  indenture 
of  lease  between  Sir  R.  Sutton  and  one 
Preston  for  thirty-one  years,  which  lease 
had  been,  by  various  mesne  assignments, 
conveyed  to  the  defendant ;  that  this  lease 
contained  a  covenant  on  the  part  of  PrestoA 
not  to  assign  without  the  consent  in  writ- 
ing of  Sir  R.  Sutton ;  that  Sir  R.  Sutton 
gave  his  consent  in  writing  to  the  assign- 
ment by  Preston  to  the  defendant.     The 
plea  then  stated,  that  before  and  at  the 
time  of  the  agreement  in  the  first  count 
mentioned,  the  defendant  had  full  title  to 
assiffn,  except  that  he  had  not  procured 
Sir  R.  Sutton's  licence  so  to  do,  of  which 
the  plaintiff*  had  notice  before  the  drd  of 
May,  mentioned  in  the  agreement ;  that 
the   defendant   could    have    procured    a 
licence  from  Sir  R.  Sutton,  but  that  the 
plaintiff  undertook  to  procure  the  licence 
himself,   and    discharged    the    defendant 
from  doing  so,  unless  the  plaintiff*  gave 
him  notice  of  his  application  to  Sir   R. 
Sutton  being  unsuccessful ;  that  by  reason 
of  this,  defendant,  forbore  to  apply  to  Sir 
R.  Sutton  until  the  day  mentioned  in  the 
agreement  had  passed;  and  that,  in  the 
meantime,  be  received  no  notice  from  the 
plaintiff*  of  his  inability  to  procure  the  li- 
cence ;  that  the  plaintiff  did  not  use  due 
diligence  in  procuring  the  licence  from 
Sir  R.  Sutton,  and  af\er  he  had  given  such 
notice,   discharged    the    defendant    from 
procuring  it,  which  he  otherwise  could  and 
would  have  done,  whereupon  the  plaintiff, 
of  his  own  wrong,  procured  the  breach  of 
the  promise  in  the  first  count  mentioned  ; 


— 5th,  to  the  first  count,  so  far  as  it  related 
to  the  50L  deposit,  a  waiver  of  the  time 
for  completing  the  promise,  and  that  the 
plaintiff*  prevented  the  completion  of  the 
agreemeut  by  refusing  to  perform  his  part 
of  it. 

Issue  joined  on  the  1st  and  2nd  pleas; 
and,  to  the  Srd,  4th,  and  5th,  replication 
de  injurid. 

Upon  the  trial,  it  appeared,  that  the  de* 
posit  of  50/.  had  been  paid  by  the  plaintiff 
as  set  forth  in  the  agreement,  which  was 
in  writing,  and  bore  date  the  1 9th  of  April 
1836.  The  defendant  agreed  thereby,  that 
he  and  all,  if  any,  other  necessary  parties 
would  assign  and  set  over  the  lease  of  the 
premises,  together  with  the  possession  and 
good-will  of  the  same,  and  would  give  the 
plaintiff  quiet  possession  of  them  on  or 
before  the  3rd  of  May  1836.  The  defen- 
dant had  no  power  to  assign  the  lease 
without  the  consent  of  the  lessor ;  *at  the 
time  of  making  the  agreement  he  had  not 
obtained  any  such  consent;  and  assign- 
ments prior  to  the  assignment  to  the  de- 
fendant, and  also  that  to  the  defendant, 
had  not  been  registered.  Neither  of  the 
parties  was,  it  appeared,  ready  to  carry 
the  contract  into  effect  on  the  3rd  of  May. 
Objections  had  been  taken  to  the  title, 
which  were  then  about  to  be  removed. 
The  brokers  had  not  completed  the  valu- 
ation, and,  on  the  3rd,  4th,  and  5th  of 
May  the  agent  of  the  plaintiff  was  himself 
endeavouring  to  procure  the  proper  assent 
of  the  ground  landlord  to  the  assignment 
of  the  lease ;  but  on  tlie  6th,  it  having 
been  communicated  to  him  by  the  ground 
landlord  that  a  bond,  which  he  objected  to 
give,  would  be  required,  he  wrote  to  the 
defendant,  to  state  that  he  considered  the 
contract  to  be  at  an  end,  and  demanded 
the  return  of  the  deposit.  Within  a  few 
days  after  the  receipt  of  this  letter,  the  • 
plaintiff*'s  objections  would  have  been  re- 
moved, but  the  demand  not  being  com- 
plied with,  the  action  was  brought.  It  was 
said  upon  the  trial,  for  the  defendant,  that 
the  fact  of  his  being  without  a  licence  from 
the  ground  landlord  at  the  time  of  the 
agreement,  did  not  amount  to  a  breach  of 
the  agreement ;  and  that  the  day,  the  3rd 
of  May,  upon  which,  according  to  the  ar- 
rangement, the  possession  was  to  be  deli- 
vered, was  not  of  the  essence  of  the  con- 
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tract :  and  it  was  also  contended,  that  if 
there  had  been  a  breach  of  the  agreement 
on  either  point,  the  plaintiff  had  waived  it 
by  endeavouring  himself  to  procure  the 
licence  after  the  3rd  of  May.  The  verdict 
having  passed  for  the  defendant — 

Erie  obtained  a  rule  for  entering  it  for 
the  plaintiff  on  the  count  for  money  had 
and  received,  or  for  a  new  trial.  The  ob- 
jections to  the  verdict  were,  that  the  de- 
fendant should  have  obtained  a  licence 
before  the  execution  of  the  agreement,  as 
he  could  not  assign  the  premises  without 
such.  He  was  also  bound  to  register  all 
the  assignments  of  the  premises ;  and  the 
day,  the  3rd  of  May,  was  of  the  essence  of 
the  contract,  and  a  different  day  could  not 
be  substituted  by  oral  agreement  between 
the  parties — Go8»  v.  Lord  Nugent  (1), 
where  it  was  held,  that  oral  testimony 
was  not  admissible  to  shew  the  waiver  of 
the  vendee*8  right  to  a  good  title  as  to  a 
certain  lot  of  gpround. 

fVUde,  Setj.^  and  Chandkst^  shewed 
cause.-*-The  objections,  founded  upon  the 
defendant's  not  having  a  licence  to  assign 
at  the  time  of  entermg  into  the  agreement, 
and  the  want  of  the  registration  of  the 
assignments,  are  unavailing;  as,  in  the 
former  case,  the  licence  must,  of  neces- 
sity, remain  a  blank  until  the  agreement 
was  executed,  and  the  latter  defect  may  be 
remedied  at  any  time.  Neither  is  the  day, 
in  this  case,  of  the  essence  of  the  contract, 
any  more  than  it  is  commonly  said  to  be  in 
contracts  for  building  houses  or  ships  (2) ; 
and  nothing  is  more  common,  in  contracts 
of  this  latter  description,  than  the  allow- 
ance of  extra  days.  The  proposition  put 
forward  for  the  plaintiff  amounts,  in  fact, 
to  this,  that  the  delivery  of  the  possession 
on  the  3rd  of  May  was  a  condition  prece- 
dent ;  but  .that  cannot  be,  for  it  does  not 
go  to  the  whole  of  the  consideration  (3). 
Goss  V.  Lord  Nugent  does  not  apply,  as 
the  evidence  there  went  to  shew  a  waiver 

(1)  5  B.  &  Ad.  58;  8.0.  3  Uw  J.  Rep.  (n.s.) 
K.B.  187.  -r  K       f 

(«)  Vide  Lucas  v.  Godwin,  3  Bing.  N.C.  737 ; 
8.  c.  6  Law  J.  Rep.  (n.s.)  C.P.  J05,  where,  io  a  con- 
tract to  complete  boildings  on  tbe  lOth  of  October, 
tbey  wero  not  completed  antil  tbe  15tb,  and  tbe 
time  was  not  held  to  be  essential,  but  mefely  di- 
rectory. 

(3)  Vide  Stavera  v.  Curling,  and  the  authorities 
there  cited,  3  Bing.  N.C.  355  ;  s.c.  6  Law  J.  Ren. 
(N.S.)  C.P.  41. 


of  that  which,  under  the  4  th  section  of  the 
Statute  of  Fravdsy  was  materia) ;  whereas 
the  evidence  here  was  merely  as  to  tht 
waiver  of  a  certain  time,  which  was  imma- 
terial, and  held  to  be  so  in  Cuff  v.  Petm 
(4),  Warren  v.  Stagg,  cited  in  LitiUr  v. 
Holland{5\  and  Thresh  v.  Rake{(^),  which 
were  reviewed  and  commented  vpon  in 
Go8s  V.  Lord  Nvgent.  A  conclusion  fa* 
vourable  to  the  defendant  may  be  also 
deduced  from  HoadUy  v«  M*Clmne  (7). 
There  is  nothing  in  the  circumstances  of 
the  case,  which  can  lead  the  mind  to  the 
conclusion,  that  the  day  of  the  delivery  of 
the  possession  was  essential.  The  Court 
win  decide  the  present  question  on  the  prin- 
dple  similar  to  that  on  which  Havelock  ▼• 
Geddes  (8)  and  Lang  v.  Gale  (9)  were  de* 
cided,  in  the  former  of  which  it  was  held, 
that  a  covenant  in  a  charter-party  of  af- 
freightment, diat  the  owner  should,  at  his 
expenne,  f art hnnih  make  the  ship  tight  and 
strong  for  a  voyage  of  twelve  months,  and 
keep  her  so,  was  not  a  condition  precedent 
to  the  recovery  of  the  freight,  afler  the 
freighter  had  taken  the  ship  into  his  ser- 
vice, and  used  h^  for  a  certain  period; 
and  in  the  latter  it  was  held,  that  die  con- 
dition for  the  delivery  of  the  draft  of  con** 
veyance  within  three  months  was  not  a 
condition  precedent  with  respect  to  deli- 
very within  the  precise  time.  It  should 
be  also  borne  in  mind,  that,  so  far  from 
tke  time  being  hdd  essential  in  its  nature, 
courts  of  equity,  in  their  orditiary  prac- 
tice, allow  the  substitution  of  one  di^  for 
another. 

Erie  and/anfme,  in  support  of  the  rule. 
— ^The  plaintiiT  does  not  depend  solely 
upon  the  neglect  to  register  the  assign- 
ments, ^ich  may  be  remedied ;  but  the 
defendant's  tide  was  substantially  bad,  in- 
asmuch as  there  was  not,  at  the  time  of  tbe 
agreement,  a  written  licence  from  Sir  R. 
Sutton  to  assign,  and  it  was  thedeleodant*s 
bnsiness  to  procure  it — Lloyd  v.  Oti|i# 
(10),  Ma9<m  V.  Carder  (11)«  The  defendant 

(4)  1  &Uu.&Selw.ft. 

(5)  3  Term  Rep.  591. 

(6)  1  Esp.  .*»S. 

<r)  10  Biog.  48« ;  S.C  8  Law  J.  Rer.  (n-s.)  C-P. 
169. 

(8)  10  East.  555. 

(9)  1  Mau.  &  Selw.  111. 

(10)  5  Taunt.  249. 

(11)  r  Taunt  9. 
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wto  bkHind  to  hatre  been  ready  upon  the 
3rd  of  May,  with  a  valid  leave  and  licence 
from  Sir  R.  Sutton,  and  as  he  was  not,  the 
plaintiflf  had  clearly  a  right  to  rescind  the 
contract.  The  argument,  that  the  day  of 
the  delivery  was  immaterial,  is  contradict- 
ed by  the  authorities.  In  Berry  v.  Young 
(12)  Lord  Kenyon  said,  "  A  seller  of  an 
estate  ought  to  be  prepared  to  produce  his 
title  deeds  at  the  particular  day."  To  the 
same  effect  is  iyUde  v.  Fori  {13),  where  it 
.was  held,  that  if  the  vendor  of  an  estate 
by  auction  does  not  shew  a  clear  title  by 
the  day  specified,  the  purchaser  may  re- 
cover back  his  deposit,  and  rescind  the 
contract,  without  waiting  to  see  whether 
the  vendor  may  ultimately  be  able  to  esta- 
blish a  good  title  or  not.  With  regard  to 
the  proposition,  that  time  has  not  been 
considered  essential  in  courts  of  equity, 
and  that  these  courts  frequently  enlarge 
the  day  for  performance,  such  might  for- 
merly have  been  the  practice ;  but,  as  it 
was  observed  by  Lord  Kenyon  in  Heard 
V.  WflMMam(14)--"The  practice  of  the 
Court  of  Chancery  was  much  altered  of 
late  years  in  that  respect,  for  that  now  the 
Court  would  not  entertain  a  bill  for  a  spe- 
cific performance  to  compel  a  vendee  to 
make  good  his  purchase,  if  no  conveyance 
were  tendered  to  him  within  the  time  sti- 
pulated for  by  his  contract,  unless  it  were 
shewn  that  he  had  waived  that  stipulation." 
To  the  same  effect  VLTeLloydv.  CoHetl{\b\ 
Coslakev.  7il//(16),  Cornish  v.  Rowley  {17), 
Sug,  Vendor  and  Purchaser  419,  9th  edit. ; 
and  in  Hagedorn  v.  Laing{lS),  where 
the  question  was  upon  the  construction  to 
be  put  upon  a  contract  as  to  the  time  of 
taking  certain  goods,  it  was  held,  that  the 
indulgence  was  for  the  purchaser,  but  that 
the  vendor  should  be  ready  at  all  times. 
The  cases  cited  for  the  defendant,  to  which 
others,  such  as  Hall  v.  Cazenove{\9)  and 
Bcmmann  v.  7*ooA:e(20)  may  be  added, 
do  not  apply.  They  arose  chiefly  upon 
pomnKircial  speculations,   and    the    per- 

(If)  9  Esp.  640,  note. 

(15)  4T»imt.334. 

(14)  1  East,  619. 

(liS  4  Bro.  O.C.,  by  Eden,  47 1 ,  noU  e, 

(]«>  1  Rom.  376. 

(17)  M».,  Sal.  N.P.  177,  6th  edit 

(18)  1  Marth.  514. 

(19)  4  East,  476. 
(to)  1  Campb.  377. 
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formance  upon  the  exact  day  was  not 
of  such  importance,  nor  were  the  terms 
of  the  contract  so  rigid  and  precise,  as 
they  are  here;  and  in  Rippingall  v. 
Lloyd  (21),  a  plea,  that  by  a  subsequent 
agreement,  not  under  seal,  made  before 
breach,  the  time  for  deducing  title  had  been 
enlarged,  and  that  the  defendant  was  ready  to 
deduce  such  title  within  the  enlarged  time, 
was  held  to  be  bad.  In  fine,  in  asking  the 
Court  to  receive  the  evidence  of  the  en« 
largement  of  the  time  for  the  delivery  of 
the  possession,  the  defendant  requires  the 
violation  of  the  4th  section  of  the  Statute 
of  Frauds;  and  he  calls  upon  the  Court  to 
decide  in  direct  opposition  to  Price  v. 
Dyer  (22),  Gossv,  Lord  Nugent,  Carrington 
V.  Roois(23),  and  to  the  reasoning  in 
Boydell  v.  Drummond  (24),  where  it  was 
held,  that  the  party's  signature,  in  a  book 
not  referring  to  a  printed  prospectus,  which 
contained  the  terms  of  the  contract,  and 
which  was  delivered  at  the  same  time  to 
the  subscribers,  could  not  be  connected 
with  the  prospectus  so  as  to  take  the 
case  out  of  the  statute,  as  such  con- 
nexion would  be  established  by  parol 
evidence. 

Cur.  adv,  vulL 

TiNDAL,  C.J. — The  plaintiff  declared  in 
his  first  count,  upon  a  special  agreement 
for  the  sale  by  the  defendant  to  die  plain- 
tiff of  the  good-will  of  a  public-house, 
assigning  as  a  breach  of  the  agreement, 
that  the  defendant,  at  the  time  of  the 
agreement,  had  no  lawful  title  to  assign 
his  lease ;  and  he  declared  in  his  second 
and  last  counts  respectively,  for  money 
had  and  received  to  his  use,  and  upon  an 
account  stated  between  him  and  ttie  de- 
fendant. The  jury  found  a  verdict  for  the 
defendant;  and  a  rule  was  obtained  by  the 
plaintiff,  calling  on  the  defendant  to  shew 
cause  why  the  verdict  should  not  be  set 
aside,  and  a  verdict  be  entered  for  the 
plaintiff  on  the  count  for  money  had  and 
received,  or  why  there  should  not  be  a 
new  trial. 

With  respect  to  the  first  count,  if  the 

(«0  %  Ner.  &  Man.  10;  s.c.  5  B.  &  Ad.  74«. 
(f«)  17  Vea.  .576. 

(23)  «  Mee.  &  W.  248;  •.€.  6  Law  J.  Rep. 
(N.8.)  Exch.  9.5. 

(24)  11  East,  141. 
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matter  had  rested  on  th^t  count  alone,  we 
should  not  have  tbbught  it  a  case  in  Which 
the  verdict  ought  tb  be  disturbed ;  for  we 
think  the  breach,  which  has  been  assigifed 
in  that  count,  and  which  has  been  travers- 
ed by  one  of  the  pleas,  was  not  proved  by 
the  evidence  given  at  the  trial   of  the 
cause.     The  breach  assigned  is,  that  the 
defendant,  at  the  time  of  making  his  agree- 
ment, had  not  lawful  right  or  title  to  seU 
or  assign  over  the  lease  to  the  plaintiff. 
But  there  was  no  proof  of  any  invalidity 
or  defect  in  the  defendant's  right  or  title 
to  convey  at  the  time  of  the  agreement ; 
the  only  objection  taken  was,  that  he  had 
not,  at  that  time,  procured  a  licence  from 
the  landlord  to  assign  the  lease  to  the  de- 
fendant, and  that  the  assignments  prior  to 
that  to  himself^  and  also  his  own  assign- 
ment, had  not  been  then  registered.     But 
neither  of  these  objections  go  to  impeach 
the  validity  of  the  defendant's  title  at  the 
time  of  the  agreement ;  for  the  licence  to 
assign  cannot  of  necessity  be  obtained  be- 
fore  the  agreement  is  made  with  the  in- 
tended purchaser,    until  which  time  the 
name    of   the    intended  assignee   is   not 
known ;  and  as  to  the  want  of  registration 
of  some  of  the  previous  assignments,  and 
also  of  that  to  the  defendant  himself,  as 
there  was  no  other  subsequent  purchaser 
who  had  registered  the  assignment  to  him- 
self, the  objection  was  capable  of  being 
cured  at  any  time  befbre  the  completion  of 
the  purchase ;  and  we  think  the  terms  of 
the  agreement  pcHnted  only  at  incurable 
defects  in  the  title,  and  not  to  such  imper- 
fections as  are  capable  of  being  removed, 
and  usually  are  removed,  after  the  agree- 
ment is  made^  and  whilst  the  title  is  under 
investigation.     The  right  of  the  plaintifTp 
therefore,  to  recover  a  verdict,  will  turn 
upon  the  count  for  money  had  and  re- 
ceived; under  which   count  the  plaintiff 
contends  he  had  a  right  to  recover  the  sum 
of  50/.,  which  was  advanced  by  him  as  a 
deposit  on  signing  the  agreement,  upon 
the  ground  that  the  defendant  had  not 
completed  the  conveyance,  and  giv^n  the 
possession  of  the  premises  to  the  plaintiff, 
on  or  before  the  Srd  of  May,  according  to 
the  stipulation  of  the  agreement,     llie 
defendant,  on  the  other  hand,  c6nten48, 
that  the  day   specified  in  the  agreement 
was  not  an  essential  and  material  part  of 


the  contract ;  and  that  both  the  plaintiff 
and  defendant  in  the  completion  q/[  the 
contract  acted  upon  the  footing  diat  die 
precise  day  was  not  materiid,  ai^  by  dieir 
course  of  dealing,  after  that  day  with  each 
other  must  be  taken  to  have  substituted  a 
performance  within  a  reasonable  time  after 
the  Srd  of  May,  in  the  place  of  a  perfor- 
mance on  diat  precise  day ;  and  the  jury 
were  of  that  opmion  upon  the  point  bek^ 
left  for  their  determmation:  and  the  ques- 
tion whieh  was  reserved  for  ovr  consider-* 
ation,  and  which  has  been  argued  before 
us,  is,  whether  such  a  finding  is  eooaistent 
with  the  rules  of  law. 

It  may  be  taken  in  this  case  to  have 
been  proved  at  the  trial,  that  tlie  parties 
were  neither  of  them  ready  to  carry  tlbe 
contract  into  effect  on  the  Srd  of  May,  not 
only  on  account  of  the  objeotions  that 
were  taken  to  the  title,  and  wMeh  were 
then  in  a  course  of  being  removed^  bat 
also  because  at  that  time  the  brc^rs  had 
not  completed  their  valuation ;  and  it  may 
ftirther  be  taken,  that  both  upon  the  9rd, 
4th,  and  5th  of  May,  the  agent  of  the 
plaintiff,  the  buyer  (who  aj^eared  to  have 
taken  that  part  of  the  business  upon  him- 
self) was  endeavouring  to  proeiife  ^kat 
proper  licence  from  the  ground  hmdlord 
for  the  asaignment  of  the  lease:  but  that 
on  the  (Hh,  being  informed  by  the  land- 
lord's aeent,  that  a  bond  which  bad  been 
objected  to  would  be  required  to  be  given 
by  the  purchaseri  he  wntes  to  the  defen- 
dant on  the  same  dav,  that  he  considen 
the  contract  at  an  end,  and  demands  the 
return  of  the  deposit.  Within  a  few  days 
after  this  letter,  and  within  what  appears 
to  us  to  be  a  reasonable  time  for  that  pur- 
pose, the  objections  would  have  been  re- 
moved. So  that  thfe  question,  as  was  belbre 
stated,  is  this,  can  the  day  fbr  the  oouple- 
tion  of  the  purchase  of  an  interest  in  land, 
inserted  in  a  Written  contract,  be  wi^ved 
by  a  parol  agreement,  and  another  day  be 
substituted  in  its  pkice,  so  as  to  bind  the 
parties?  And- we  are  of  opinion  that  it 
cannot. 

This  is  an  agreement  for  the  sale  of 
land,  upon  which,  by  the  Statnte  of  Frauds, 
section  4,  no  action  can  be  brought,  '*  un- 
less it  is  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  his  agent 
thereunto  lawfully  authorized."     Now  we 
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cimnot  g9%  ov^  the  difficulty  which  has 
been  pressed  upoa  as,  that  to  allow  the 
substitution  of  a  new  stipulation  as  to  the 
time  of  completing  the  contract  by  reason 
of  a  subsequent  parol  agreement  between 
the  parties  to  t)iat  effect,  in  lieu  of  a  stipu- 
lation ^  to  time  contained  in  the  written 
agreement  signed  by  the  parties,  is  Tirtu- 
ally  and  substandaUy  to  allow  an  action 
to  be  brought  on  an  agreement  relating  to 
the  sale  of  land  partfy  in  writing  si^^ed 
by  the  parties,  and  partly  not  in  writing, 
but  by  parol  only,  and  amounts  to  a  con* 
traventioB  of  the  Statute  of  Frauds.  Such 
was  tbe  opinion  expressed  by  Lord  Chan- 
cellor Hardwicke  in  Farteriche  v.  Fcmlet 
(fU\  and  of  Sir  W.  Grant,  Master  of  the 
RoUa,  in  Price  v.  Dyer*  And  we  think  the 
reasoning  upon  which  the  judgment  of  the 
Court  of  King's  Bench  proceeds  in  Oosi  y* 
Lnrd  Nugent,  goes  directly  to  the  point, 
that  the  evidence  now  under  discussion  i« 
inadraisaible. 

Upon  the  ground)  therefore,  that  the 
verdict  of  the  jury  in  favour  of  the  defen- 
dant is  founded  on  that  evidence»  we  think 
there  must  be  a  new  trial ;  to  which,  how- 
ever, it  will  be  usele^  to  have  recourse, 
unless  the  defendant  can  remove  the  diffi- 
culty by  producing  evidence  in  writing  as 
to  the  enlargement  of  the  time,  or  unless 
fbr  the  purpose  of  putting  this  question 
u|»on  the  rc^cord. 

Rule  abspluU. 


} 


CROFT  V.  MILLER. 


1837. 
June  12. 

CoH9 — Wril  of  Injtdrtf — Covenant, 

The  e0st$  of  a  writ  of  inqiUry  eseecuted 
before  the  sheriff,  (on  a  judgment  nffered  by 
dtfault  in  an  action  of  covenant,  m  fphich 
wlifuidated  damages  were  sought  to  be  re- 
caveredfj  where  the  damages  are  assessed  at 
less  than  201.  are  not  to  be  taxed  on  the  re* 
daced  scale,  annexed  to  the  order  ef  the  \^th 
of  March  1834,  but  in  ike  ordinary  manner. 

In  covenant,  the  declaration  alleged, 
that  the  defendant  agreed  to  pay  tlie  costs 
of  a  demurrer  in  a  Chancery  suit,  and  also 
the  coiBts  of  a  writ  of  attachment  issued 

(W)  t  Atk.  383. 


against  the  pl^intiiTfor  non-payment  therc^ 
of.  The  breach  alleged  was,  that  defendant 
did  not  pay,  in  consequence  of  which  the 
plaintiff  was  arrested  under  the  writ  of  at^ 
tachment,  and  detained  in  custody,  &c., 
and  was  obliged  to  pay  a  large  sum,  to 
wit,  &c.  Upon  judgment  by  default  and 
writ  of  inquiry  executed  before  ^he  sheri(!^ 
the  damages  were  assessed  at  a  sum  under 
ftOL  The  officer  having  taxed  the  costs 
according  to  the  reduced  scale,  annexed 
to  the  order  of  the  15th  of  March  1834, 

WUde,  tferj,  obtained  a  rule  for  a  review 
of  the  taxjstk)n,  upon  the  ground,  that  the 
writ  of  inquiry  on  a  covenant  of  this  nature 
was  not  within  the  rule,  and  that  the  costs 
should  be  taxed  according  to  the  usual 
scale. 

Bompas,  Serj.  shewed  cause,  and  re- 
ferred to  Hooper  V.  Leigh  {!).  He  also 
cited  Lipscomhe  v.  Savage  (2),  where  the 
Court  of  Ring's  Bench  held,  {diss.  Pt^i-^ 
tesod,  J.)  that  where  the  writ  is  issued, 
and  before  execution  the  plaintiff  gives  the. 
defendant  credit  for  a  cross  demand  which 
has  not  been  pleiidedt  and  thereby  reducea 
the  debt  to  a  sum  under  20/.,  the  Master 
should  tax  costs  upon  the  reduced  sQale. 

Wilde,  Sery»  in  support  of  the  rule,  urgedy 
that  it  could  not  be  the  intention  of  tlie. 
legislature  or  of  those  who  framed  the. 
rule  respectii^?  taxation,  that  a  case  like 
the  present  should  be  within  the  lower 
scale.  The  3  &  4  Will.  4.  c.  42.  a.  17, 
which  gave  the  Judges  power  to  se^d  the 
issues  joined  to  be  tried  before  the  sheriff^ 
specified  the  nature  of  the  actions  which 
might  be  thus  tried,  and  limited  them  to 
those  for  any  debt  or  demand.  The  sta- 
tute never  meant  to  include  actions  of  cove- 
nant, which  might  involve  the  nicestand  most 
complicated  questions  of  law,  and  which 
might  be  for  the  recovery  of  unliquidated 
damages;  and  the  rule  as  to  taxation« 
which  was  framed  in  the  spirit  and  to  meet 
the  intentions  of  the  legislature,  should  not 
be  held  to  refer  to  a  description  of  action 
which  the  statute  could  not  be  supposed 
to  include. 

TiKDAL,  C.  J.  observed,  that  he  waa 
strongly  inclined  to  think  that  this  action  for 
breach  of  a  covenant  of  this  naturcr  was  pot 


(1)5  Uw  J.  R«p.  (11.8.)  C.P.  968. 
(t)  6  DowL  P.C.  885. 
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within  the  rule,  which  in  his  opinion  exten-» 
ded  only  to  debts  and  demands.  The  great 
object  would  be  the  attainment  of  an  uni- 
formity of  practice,  and  for  this  purpose 
the  Court  would  consult  the  other  Judges, 
and  then  send  their  certificate. 

Paek,  J.  intimated  an  opinion,  that 
whatever  the  result  might  be,  the  officers 
could  not  have  acted  otherwise  than  they 
had. 

The  Court  afterwards  certified  to  the 
Prothonotaries,  that  the  rule  for  the  review 
of  the  taxation  should  be  made  absolute. 


1887.     7 
June  Ift.  3 

Ship  and  Shipping — Freight — Cargo, 

By  the  terms  of  a  charter-party,  the  vessel 
ftas  to  proceed  to  Rio  Nunez,  where  she  was 
to  discharge  her  cargo  and  take  on  hoard 
another  for  London,  consisting  of  enumerated 
articles,  or  of  some  of  them,  with  leave  to 
Jill  up  at  St.  Mary's.  Having  completed 
her  voyage  and  discharged,  the  captain  took 
in  a  quantity  of  the  enumerated  articles  equi" 
valent  to  about  one-seventh  part  of  a  full  and 
complete  cargo.  He  then  went  back,  at  the 
desire  of  the  defendant's  agent,  to  St.  Mary's, 
where  the  defendant,  the  charterer,  filed  up 
the  cargo  with  teak  wood  (not  one  of  t/te 
enumerated  articles),  the  staple  of  the  coun* 
try.  In  an  action  against  him  for  so  doing, 
and  thereby  causing  a  loss  of  freight, — held, 
that  upon  the  construction  of  the  cftarter" 
party,  as  the  primary  object  of  the  voyage  was 
tfie  obtaining  of  a  cargo  of  enumerated  arti- 
cles,  or  of  some  of  them,  at  Rio  Nunez,  the  rfe- 
fendant  was  bound  to  fill  up  at  St.  Mary's  with 
merchandise  ejusdem  generis ;  consequently, 
teak  wood  was  excluded.  Held,  also,  tliat 
the  damages  were  to  be  estimated,  not  upon  a 
cargo  composed  of  certain  of  the  enumerated 
articles  by  which  the  lowest  freight  would  be 
produced,  but  that  the  freight  should  be  cal- 
culated as  if  the  vessel  had  brought  home  a 
cargo  consisting  of  average  quantities  of  all 
the  enumerated  articles. 

The  declaration  stated,  that  on  the  80th 
of  December  1884,  by  a  memorandum  for 
charter  between  the  plaintiffs  as  owners  of 
the  ship  Flat  a,  of  the  measurement  of  150 


tons,  or  thereabouts,  then   lying  in  the 
River  Thames,  of  the  one  part,  and  the 
defendant  bf  the  other  part,  it  was  mu- 
tually agreed  between  the  plaintiS  and  the 
defendant,  that  the  said  ship  should,  with 
all  convenient  speed,  receive  and  take  oo 
board  whatever  lawful  goods  and  roer^ 
chandise  the  charterer  might  cause  to  be  sent 
alongside,  and  therewith  proceed  to  Rio 
Nunez,  and  discharge  the  same  at  the  fiic- 
tory  of  the  charterer's  agent,  and  having  to 
discharged  her  outward  cargo  should  relotd 
afulland  complete  cargo  of  lawful  merchan- 
dise, which  the  said  merchant  bound  himself 
to  ship,  not  exceeding  what  she  could  rea- 
sonably stow  and  carry,  over  and  above 
her  tackle,  apparel,  provisions  and  faroi* 
ture ;  and  being  so  loaded,  should  there- 
with  proceed  to  London  and  discharge  at 
one  of  the  regular  docks,  at  the  option  of 
the  charterer,  or  so  near  unto  as  she  might 
safely  get,  and  deliver  the  same  on  being 
paid  freiglit  as  follows,  in  full  for  the  above 
voyage ;  viz.,'for  gum,  bees*  wax,  ivory,  and 
palm  oil,  4/.  per  ton.  at  20  cwt.  nett  at  the 
king's  beam;  hides,  £t  71.  per  ton  of  20  cwi. 
nett  at  the  king's  beam ;  paddy  (or  rice  in 
the  husk),  Si.  per  ton  nett  weight ;  bullion 
one  per  cent. ;  all  or  either  at  the  option  of 
the  charterer ;    in  full  and  in  lieu  of  all 
port  charges  and  pilotage  aa  customary ; 
(the  act  of  God,  the  king's  enemies,  fire, 
and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of 
what  nature  and  kind  soever,  during  the 
said  voyage,  always  excepted);  one  bw  of 
the  freight  to  be  paid  in  caah  on  unloading 
and  right  delivery  of  the  cargo,  and  the  re- 
mainder   by  an  approved    bill  at  three 
months  then  following ;  thirty-five  running 
days  to  be  allowed  to  the  aaid  merchant 
(if  the  ship  were  not  sooner  dispatcliedX 
for  loading  at  the  places  of  loading  on  the 
coast  of  Africa,  and  tto  days  on  demurrage 
over  and  above  the  said  lay  days,  at  il. 
per  day :  should  the  quantity  of  patldy  ex- 
ceed 80  tons,  ftOs.  per  ton  extra  freight 
was  to  be  paid  on  the  surplus ;  and  the 
quantity  of  hides  was  not  to  exceed  50 
tons.     The  charterer  waa  to  have  the  li- 
berty of  shipping  whatever  goods  he  m^ht 
send  outwards,  free  of  freight,  but  paying 
the  difference  of  the  ship's  expenses  in 
taking  in  cargo  and  going  in  ballast ;  and 
the  vessel  was  ta  call  at  §t.  Mary  s  on  her 
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homeward  voyage  for  clearance  for  Eng- 
land, the  charterer  paying  her  port  charges 
and  her  pilotage  in  and  out  of  the  river 
Gambia ;  should  paddy  or  rice  be  shipped, 
the  charterer  was  to  find  dunnage ;  and 
should  the  vessel  not  be  full  at  Rio  Nunez, 
the  charterer  was  to  have  the  liberty  of 
filling  her  up  at  St.  Mary's.  The  vessel 
was  to  be  dispatched  from  London  ten 
days  after  entering  out  at  the  custom* 
house ;  and  the  penalty  for  non-perform- 
ance of  the  agreement  was  700/. 

Breach,   that    the  defendant  did    not, 
within  the  said  lay  days  in  the  memo- 
randum of  the  charter  mentioned,  or  at 
any  other  time  before  or  since,  load  such 
full  and  complete  cargo  at  Rio   Nunez 
aforesaid,  but    on    the   contrary  thereof 
loaded  at  Rio  Nunez  a  small  part  only  of 
a  full  and  complete  cargo,  to  wit,  one-se- 
venth part  only  of  such  full  and  complete 
cargo  as  the  said  ship  or  vessel  could  have 
reasonably  stowed  and  carried,  over  and  . 
above  her  tackle,  apparel,  provisions,  and 
furniture;  and  then  wholly  refused  to  load 
at  Rio  Nunez  any  further  or  greater  cargo 
therein : — that    after    the   defendant  had 
loaded  on  board  the  said  ship  or  vessel  at 
Rio  Nunez  such  cargo  as  aforesaid,  to  wit, 
on  the  1 4th  of  March  1835,  the  plaintiffs 
sailed  and  proceeded  with  the  said  ship  or 
vessel,  by  the  order  and  direction  of  the 
defendant,  to  St.  Mary's,  in  the  said  memo- 
randum of  charter  mentioned;   and  after- 
wards, to  wit,  on  &c.,  arrived  with  the 
said  ship  or  vessel  at  St.  Mary's  aforesaid, 
and  were  there  ready  and  willing  to  suffer 
and  allow  the  defendant  to  fill  up  a  full  and 
complete  cargo  for  the  said  ship  of  all  such 
laiwful  merchandise  as  in  the  memorandum 
of    charter  was  mentioned,  according  to 
the  terms  of  the  said  memorandum,  and 
then  requested  him  so  to  do ;  nevertheless, 
the  defendant,  further  disregarding  his  said 
promise,  did  not,  nor  would,  when  he  was 
so  requested  as  aforesaid,  or  within  the 
said   lay   days    in    the    memorandum  of 
charter  mentioned,  or  at  any  other  time 
before  or  since,  fill  up  at  St.  Mary's  such 
full  and  complete  cargo  of  lawful  merchan- 
dise, but  then  and  at  all  times  wholly  neg- 
lected and   refused   so  to  do ;   and  then 
filled  op  a  small  part  only  of  the  said  ship 
or  vessel  with  such  lawful  merchandise  as 
aiie  could  reasonably  have  stowed  and  car- 


ried, over  and  above  her  tackle,  apparel, 
provisions,  and  furniture ;  and  then  wrong- 
fully and  improperly  filled  up  the  said  ship 
or  vessel  at  St.  Mary's  aforesaid  with  a 
certain  large  quantity  of  merchandise, 
other  than  according  to  the  true  intent  and 
meaning  of  the  said  memorandum  of  char- 
ter, to  wit,  with  timber  and  wood :  by 
means  of  which  several  premises  the  plain- 
tiffs not  only  lost  and  were  deprived  of  a 
large  sum  of  money i  to  wit,  the  sum  of 
600/.,  which  they  might  and  would  have 
made  by  having  such  full  and  complete  cargo 
of  lawful  merchandise  loaded  on  board  the 
said  ship  or  vessel  at  Rio  Nunez  and  St. 
Mary's  aforesaid,  according  to  the  terms  of 
the  said  memorandum  of  charter,  but  also, 
by  means  of  the  loading  on  board  the  said 
ship  or  vessel  at  St.  Mary's  aforesaid  such 
cargo  of  timber  and  wood,  the  said  ship  or 
vessel  was  then  greatly  broken,  damaged, 
injured,  and  shattered,  and  rendered  of  les^ 
value  to  the  plaintiffs  than  she  otherwise 
would  have  been.  And  the  plaintiffs  fur- 
ther said,  that  afler  the  making  of  the 
memorandum,  to  wit,  on  &c.,  a  large  sum 
of  money,  to  wit,  the  sum  of  1000/.,  be- 
came and  was  due  and  payable  from  the 
defendant  to  the  plaintiffs  for  and  in  re- 
spect of  the  freight  of  goods,  wares,  and 
merchandises,  shipped  and  loaded  on  board 
of  the  said  ship  or  vessel  according  (o  the 
true  intent  and  meaning  of  the  said  memo- 
randum, and  carried  and  conveyed  therein 
in  the  said  voyage  in  the  said  memorandum 
mentioned;  of  which  said  premises  the 
defendant  then  had  notice,  and  was  re- 
quested by  the  plaintiffs  to  pay  them  the 
same ;  yet  the  defendant  did  not  pay  to 
the  plaintiffs  the  said  last-mentioned  sum. 

The  declaration  also  contained  a  count 
for  freight  payable  for  the  conveyance  of 
goods ;  and  a  count  on  an  account  stated  ; 
to  which  counts  the  defendant  pleaded  non 
assumpsit,  and  issue  was  joined  thereon.    - 

The  defendant  also  pleaded  to  so  much 
of  the  breach  of  the  said  promise,  in  the 
first  count  of  the  declaration  mentioned, 
as  related  to  the  defendant  not  loading  a  full 
and  complete  cargo  at  Rio  Nunez,  that  he 
could  not  load  such  full  and  complete  cargo 
at  Rio  Nunez  as  was  mentioned  in  the  said 
memorandum  of  charter  ;  and  of  that  he 
put  himself  upon  the  country,  &c. 

As  to  so  much  of  the  breach  of  the  said 
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promise,  in  the  said  first  count  mentioned, 
as  related  to  the  defendant  not  filling  up  at 
St.  Mary's  a  full  and  complete  cargo  of  law<- 
ful  merchandise  as  aforesaid,  that  he  did, 
within  the  said  lay  days  in  the  memorandum 
of  charter  mentioned,  fill  up  at  St.  N|ary*s, 
la  the  memorandum  of  charter  and  declara^ 
lion  mentioned,  a  full  and  complete  cargo 
of  lawful  merchandise,  not  exceeding  what 
the  said  ship  or  vessel  could  reasonably 
fttow  and  carry,  over  imd  above  her  tackle^ 
apparel,  provisions,  and  furniture,  accord- 
ing to  the  true  intent  and  meaning  of  the 
saSd  memorandum  of  charter,  and  did  not 
fill  up  the  aaid  ship  or  vessel  at  St.  Mary's 
aforesaid  with  any  merchandise  whatso- 
ever, other  than  according  to  the  true  in- 
tent and  meaning  of  the  said  memorandum 
df  ^larter;  and  of  ^at  the  defendant  put 
himself  upon  the  country,  &c. 

As  to  so  much  of  the  breach  of  the  same 
promise,  in  the  first  count  mentioned,  as  re- 
lated to  the  non-payment  of  ^38/.  17i.  11</., 
parcel  of  the  sum  of  1,000/.,  in  die  first 
cdutH  stated  to  be  due  and  payable  in  re- 
apect  of  freight,  the  defendant  pleaded, 
that  after  the  said  sum  of  5S8L  17/r.  \\d, 
became  due  and  payable  from  the  defen- 
dant to  the  plaintilTs  in  respect  of  freight, 
as  in  the  declaration  was  stated,  and  before 
the  commencement  of  this  suit,  to  wit,  on 
&c.,  an  account  was  had  and  stated  by  and 
between  the  plaintiffs  and  the  defendant 
of  and  concerning  the  said  sum  of 
538L  17«.  lld.f  and  upon  that  accounting 
tlie  plaintiffs  were  found  to  be  in  arrear, 
and  indebted  to  Uie  defendant  in  the  sum 
of  98/.  17#.  G</.,  which  was  then  upon  that 
account  allowed  to  the  defendant  iq  ac- 
coiintagainstthesaidsumof  538/.  1 7#.  1 1</. ; 
and  the  residue  of  the  said  last-mentioned 
sum,  to  wit,  the  sum  of  440/.  5d.  was  then 
paid  by  the  defendant  to  the  plaintiffs,  and 
accepted  by  them  in  fuU  satisfaction  and 
discharge  of  the  balance  due  in  respect  of 
the  said  sum  of  638L  I7s.  lie/.,  after  al- 
lowing the  said  set-off*  of  98/.  17#.  6c/.,  and 
of  all  damage  in  respect  of  the  said  breach 
of  promise,  so  far  as  related  to  the  said 
sum  of  5381,  17#.  Ud.;  and  that  the  de- 
fendant was  ready  to  verify. 

The  plaintiffs  joined  issue  on  the  first 
and  second  pleas  to  the  first  count,  and 
replied  to  the  third,  that  they  did  not  ac- 
cept the  said  sum  of  440/.  5d.  in  full  satis- 


faction and  discharge  of  the  balance  due  in 
respect  of  the  said  sum  of  538/.  17«.  IW., 
and  of  the  said  damages  in  respect  of  the 
breach  of  promise  as  &r  as  related  to  the 
said  sum  of  538/.  17^.  11(/.,  in  manner 
and  form  as  the  defenduit  had  above  in  hit 
third  plea  in  that  behalf  idleged ;  conclud- 
ing to  the  country. 

From  the  evidence  ffiven  upon  tlie  trial 
(before  Tindal,  C.  J.),U  appeared,  Uiat  the 
ship  sailed  firom  London  according  to  the 
memorandum  of  charter-party  above  re- 
ferred to,  with  336  packages  of  goods. 
Upon  her  arrival  at  Rio  Nunez,  the  cap- 
tam  was  informed  by  the  agent  of  the 
charterer,  that  the  cargo  intended  for  the 
Flora  had  been  taken  by  aaother  vessel, 
the  Jane:  that  consequently,  tiie  Flmrn 
could  not  be  loaded  for  some  time ;  and, 
under  all  the  circumstances,  it  was  advi- 
sable for  the  captain  to  go  back  to  St. 
Mary'Sb  Acting  upon  this  suggestion,  the 
captain  landed  all  his  packages,  ^Koept 
thirty,  which  were  afterwards  left  at  St. 
Mary's.  He  also  took  fifty  pipes  of  tvandy, 
consigned  to  the  aame  placi^  one  box  of 
gold-dust,  and  153  quarters  of  paddy, 
for  a  homeward  cargo,  amountii^  idtoge- 
iher  to  one-aeventh  of  a  full  cargo.  At 
St.  Mary's,  the  charterer  put  on  board 
fi05  quarters  of  paddy,  and  600  bides,  and 
compieiei  the  rest  of  the  cargo  widi  84 
loads  of  teak  wood,  the  staple  commodity 
of  the  place*  at  ^  fireight  of  4/.  a  load, 
under  a  protest  from  the  captain  that  it  was 
not  to  a0*ect  the  demand  of  the  owners* 
The  defendant  paid  693L  lOt.  6</.  into 
court. 

Upon  the  trial,  the  plaintiflb  contoidcd, 
that  they  were  €^tiued  to  tlie  fiei^ 
which  die  ship  would  have  «amed,  upon 
the  supposition  that  there  had  been  a  hlX 
cargo  of  the  articles  mentioned  in  the 
charter-party.  It  was  upon  the  otha  band 
urged  for  the  defendant,  that  he  was  joati- 
fied  in  putting  on  board  a  cargo,  consisting 
of  any  one  of  tlie  enumerated  articles;  via. 
one  of  palm  oil,  the  fireight  earned  on 
which  would  have  been,  it  was  asserted* 
less  than  the  sum  paid  into  court.  The 
jury  found,  that  a  full  cargo  of  the  varknia 
articles  enumerated  in  the  charter-party, 
would  have  produced  668/.  freight,  whilat 
a  cargo  of  palm  oil  would  produce  only 
45^.    Upon  the  issue  jmned  on  the  6rat 
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breach,  the  finding  was,  that  the  defendant 
might  have  loaded  a  full  and  conq»lete 
eargo  at  Rio  Nunez.  Upon  the  second 
issue,  it  was  found,  Ihat  the  defendant  did 
not  fill  up  at  St.  Mary's  a  full  and  complete 
cargo  of  lawful  merchandise,  according  to 
the  true  intent  of  the  charter :  and,  upon 
the  third,  that  there  was  still  due  to  the 
plaintififs  from  the  defendant  74/.  1#.  6cf. 
for  freight  under  the  charter.  His  Lord- 
ship gave  the  defendant  leave  to  move  for 
a  new  trial,  or  a  reduction  of  damages. 

Taddff^  Serj,  having  obtained  a  rule  ac- 
cordingly—^ 

Wilder  Setj.,  Talfourd,  Serj.,  and  R.  V. 
Richards,  shewed  cause. — As  the  vessel 
cbd  not  bring  back  a  cargo  of  the  ename- 
rated  articles,  the  only  question  is,  what 
remuneration  the  owners  are  entitled  to 
receive  in  consequence  of  this  conduct  of 
the  charterer.  Now,  the  rule  for  the 
eempotation  of  damages,  is  laid  down  m 
Thomas  T.  Clarhe{y\  where,  in  an  action 
for  not  supplying  a  cargo  under  a  charter- 
party,  according  to  the  terms  of  which  dif- 
ferent articles  of  freight  were  to  be  paid 
lor  at  different  rates  by  weights,  and  the 
freighter  was  at  liberty  to  supply  whidi 
articles  he  pleased,  it  was  ruled,  that  the 
average  value  of  freight  calculated  upon 
the  various  rates  of  freight,  in  the  propor- 
tion of  differeiit  articles  usually  carried  on 
sach  a  voyitte,  was  the  proper  measure  of 
damages.  To  the  same  effect  is  Wallace 
V.  SmM,  cited  in  Irrmg  v.  CUgg  (2),  and 
the  same  doctrine  is  suted  in  Abbott  en 
Skipping,  p.  278*  It  is  said,  however,  that 
this  ruk  does  not  apply,  as  the  char- 
terer is  allowed  to  fill  ap  his  cargo  at  St. 
Mary's  ;  and  it  is  assumed,  that  he  would 
have  bad  a  riffht  to  load  with  one  of 
the  enumerated  articles— via.  palm  oil. 
That  assumption,  however,  is  not  cor- 
reet,  and  is  not  supported  by  Moonom 
▼•  /Vgtf(d),  for  there,  the  freighter  co- 
venanted  in  the  alternative,  to  provide  a 
full  and  complete  eargo,  consisting  of  cop- 
per, tallow,  and  hides,  w  other  goods  on 
which  separate  rates  of  freight  were  to  be 
paid ;  and  it  was  held,  that,  having  suppli^ 
her  with  as  large  a  quantity  of  tallow  and 

(I)  e  Slirk.  N.P.C.  450. 
it)  1  Biog.  N.C.  53 ;  B.  c.  3  Ltw  J.  Rep.  (n.s.) 
C.P.  «65. 

(s)  4<:«iopb.iod. 


hides  as  she  chose  to  take  on  board,  he 
was  not  bound  to  provide  any  copper.  The 
primary  object  of  the  charter  was  that  the 
ship  should  proceed  to  Rio  Nunez  and  take 
in  the  greater  part  of  a  light  cargo ;  and, 
it  was  only  for  the  ease  and  convenience  of 
the  charterer  that  he  was  allowed  to  fill  up 
his  cargo  at  St.  Mary's. 

Tadoi^  Serj,,  and  Wightman,  in  support 
of  the  riue. — It  conld  not  have  been  the  in- 
tention  to  take  a  complete  cargo  at  Rio  Nu- 
nea ;  for,  if  such  was  the  case,  the  charterer 
would  not  have  been  at  liberty  to  fill  up  at 
St.  Mary's.  Neither  can  the  (A>jeetion  pre- 
vail, that  too  small  a  portion  was  taken  in  at 
Rio  Nunez, as  there  is  no  defined  limitation 
of  that  which  might  be  taken  in  at  St. 
Mary's.  The  defendant  has  complied  with, 
die  terms  of  the  charter,  by  filling  up  with 
teak  wood,  which  is  the  staple  commodity 
of  St.  Mary's,  and  comes  within  the  descrip- 
tion of  **  lawful  merchandise."  Besides, 
the  defendant  might  have  taken  a  cargo  of 
any  of  the  enumerated  articles;  and,  if  so, 
he  has  paid  into  court  a  Isrger  sum  than  is 
iMcessary,  as  the  freight  of  a  cargo  of  palm 
oil  would  have  amounted  only  to  452/. 
They  also  objected  to  the  inartificial  mode 
in  which  the  breaches  were  alleged. 

Cut,  adv,  vuU. 

TiMDAL,  C.J. — This  was  an  action  of 
assumpsit,  brought  on  a  memorandum  for 
charter^  made  between  tha  plaintiffs,  as 
owners  of  the  ship  Flora,  of  the  one  part, 
and  the  defendant^  on  the  other  part ;  and, 
i:^pon  the  issues  joined  on  three  breaches, 
assigned  in  the  declaration,  the  jury  foundi 
as  to  the  first,  that  the  defendant  might 
have  loaded  a  fhll  and  complete  cargo  at 
Rio  Nunez ;  upon  the  second,  that  the 
defendant  did  not  fill  up  at  St.  Mary's  a 
full  and  complete  cargo  of  lawful  merchant 
disc,  according  to  the  true  intent  and 
meaning  of  the  said  charter;  and,  upon 
the  last,  that  there  is  still  due  to  the 
plaintiffs  firom  the  defendant  the  sum  of 
74/.  If.  6d.,  for  freight  under  the  charter. 
There  were  other  issues  joihed  upon  the 
pleadings,  to  which  it  is  unnecessary  to 
advert,  as  the  principal  question  before 
us  turns  on  the  principle  on  which  the 
amount  of  the  damages  ought  to  be  calcu- 
lated, reference  being  had  to  the  proper 
construction  of  the   charter-party.    'I'ht 
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defendant  has  brought  the  case  before  us 
upon  a  rule  calling  either  for  a  new  trial, 
or  for  the  reduction  of  the  damages  given 
by  the  present  verdict.  With  respect  to 
the  new  trial,  the  defendant  contends,  that, 
as  to  the  first  two  issues,  the  verdict  ought 
to  have  been  found  in  his  favour.  The 
breaches  might,  possibly,  have  been  more 
aptly  and  precisely  assigned  with  refe- 
rence to  the  terms  of  the  charter  ;  but,  as 
the  defendant  has  thought  proper  to  take 
issue,  and  go  to  trial  upon  them  as  framed 
in  the  declaration,  we  cannot  think  them  so 
deficient  in  form,  or  so  ill  adapted  to  the 
case,  as  to  be  objectionable  on  that  ground, 
in  this  stage  of  the  proceedings ;  and  upon 
the  evidence  given  at  the  trial,  we  see  no 
ground  to  disturb  the  verdict.  As  we 
understand  the  charter,  it  contemplates  a 
voyage  to  Rio  Nunez,  at  which  place  it 
was  intended,  both  by  the  shipowners  and 
the  merchant,  that  the  outward  cargo 
should  be  discharged,  and  the  homeward 
cargo  put  on  board — such  homeward  cargo 
being  intended  to  consist  of  the  enume- 
rated articles,  or  of  some  of  them ;  with 
liberty,  however,  of  filling  up  the  vessel  at 
St.  Mary*s,  that  is,  of  supplying  at  the 
latter  place  any  deficiency  of  the  contem- 
plated cargo  which  they  might  be  unable 
to  procure  at  Rio  Nunez.  That  Rio 
Nunez  was  her  place  of  destination  ap- 
pears manifest,  from  the  provision,  that 
'*  she  was  to  discharge  her  outward  cargo 
at  the  factory  of  the  merchant's  agent 
there ;  and,  having  so  discharged  her  out* 
ward  cargo,  was  to  re-load  a  full  and  com- 
plete cargo  of  lawful  merchandise,  which 
the  merchant  binds  himself  to  ship."  This 
is  the  direct  obligation  into  which  the 
merchant  enters ;  the  filling  up  at  St« 
Mary*8  is  only  a  liberty  given  to  him  in 
his  own  ease,  and  for  hi^  relief,  in  case  he 
should  be  unable  to  comply  with  his  di- 
rect obligation ;  and  we  think  this  provi- 
sion in  the  charter  points  so  specifically  to 
Rio  Nunez,  as  the  port  of  discharge  and 
re-loading  of  the  homeward  cargo,  that  we 
cannot  give  to  the  mention  of  **  ports  of 
loading  on  the  coast  of  Africa,"  or  "  the 
liberty  of  filling  her  up  at  St.  Mary's,"  the 
force  of  altering  or  controuling  the  primary 
intention  of  the  charter.  And,  upon  the 
evidence  before  the  jury  of  what  had  taken 
place  at  Rio  Nunez,  just  previous  to  the 


arrival  of  the  Florae  we  cannot  tbbk  them 
wrong  in  finding  the  first  issue  for  the 
plaintiffs ;  they  probably,  and  not  unrea- 
sonably, thought  that  the  cargo,  which 
had  been  recently  forwarded  by  the  de- 
fendant's agents  by  another  ship,  the  Jane^ 
might  have  been  sent  by  the  Florat  if  those 
agents  had  been  inclined  so  to  send  it. 
And,  as  to  the  second  issue,  upon  the 
construction  we  have  already  put  upon  the 
charter-party,  we  think  the  jury  right  in 
finding,  that  the  loading  nearly  a  complete 
cargo  of  timber  at  St.  Mary's,  although  it 
was  the  staple  commodity  of  that  place, 
was  not  a  **  filling  up  with  lawful  mer- 
chandise," according  to  the  intention  of 
the  parties :  and  that  the  verdict  upon 
that  issue  also  ought  not  to  be  disturbed. 
The  real  question,  however,  between  the 
ship-owners  and  the  merchants  arises  upon 
the  amount  of  damages  which  the  jury 
have  found  by  their  verdict;  which  da- 
mages, whether  they  be  considered  as  the 
measure  of  the  injury  sustained  by  the 
plaintiffs  upon  the  first  two  breaches,  or 
as  the  sum  due  for  the  freight  of  the  cargo 
actually  brought  home,  upon  the  third 
breach,  is  immaterial.  The  plaintift,  oo 
the  one  hand,  contend,  that,  upon  the  legal 
construction  of  the  charter,  they  are  enti- 
tled to  an  amount  of  freight  which  would 
have  been  earned,  if  the  ship  had  brought 
home  a  cargo  consisting  of  average  quan« 
tities  of  all  the  enumerated  articles ;  the 
defendant,  on  the  other  hand,  contends, 
that  the  ship-owners  are  only  entitled  to 
freight  for  the  timber  actually  brought 
home,  upon  a  quantum  tmruU ;  or  to  the 
freight  due  upon  a  full  cargo  of  any  one 
of  the  enumerated  articles,  at  the  option 
of  the  merchant ;  or,  at  the  very  utmost, 
to  the  freight  due  upon  a  full  cargo  of  any 
one  of  the  articles  for  which  a  middle  rate 
of  freight  is  charged — such,  for  instanee, 
as  palm  oil;  under  any  of  which  modes 
of  adjustment  the  plaintiffs,  as  it  is  adaoit* 
ted,  are  over-paid.  Now,  if  the  ship  had 
returned  empty,  we  think  the  question  now 
raised  roust  be  considered  as  settled.  The 
opinion  expressed  by  the  very  learned  and 
accurate  writer  on  the  law  of  ships  and 
shipping,  referred  to  in  the  course  of  the 
argument,  and  the  case  of  Thomas  v.  Clarke^ 
the  decision  of  which  was  not  appealed  from 
by  any  motion  to  the  Courti  appears  to  ns 
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to  lay  down  and  esttfalish  a  rule,  which  19 
at  once  just  and  reasonable,  and  iriay  fairly 
be  inferred  to  meet  the  intentions  of  the 
contracting  parties.     And  we  can  see  no 
real  distinction  to  be  made   between  the 
application  of  this  rule  to  the  case  where 
the  ship  returns  empty,  and  where  she  re- 
turns with  a  cargo  of  articles,  altogether, 
or  in  a  very  large  proportion,  of  a  diffe- 
rent nature  and  quality  from  those  enume- 
rated in  the  charter,  and  between  which  cat^o 
brought  home  and  the  enumerated  articles 
there  is  no  common  measure  whatever.    In 
both  cases,  the  original  intention  and  ex- 
pectation of  the  parties,  at  the  time  the 
charter  was  entered  into  as  to  the  amount 
of  freight  which  would  become  payable  for 
the  voyage,  must  have  been  founded  upon 
the  assumption,  that  the  ship  would  bring 
home  a  cargo  consisting  of  all  or  some  of 
the  enumerated    articles ;   in  both  cases, 
therefore,  there  exists  the  same  necessity  of 
applying  the  rule  above  laid  down,  which 
necessity  is  grounded  on  the  consideration, 
that,  unless  you  adopt  this  rule,  you  have 
DO  other  guide  whatever ;  the  liberty  **  to 
fill  up  with    other  lawful   mcrchandines," 
being  understood   by  us   to   mean  other 
lawful   merchandises   ejusdem  generis^  at 
least  so  far  as  the  calculation  of  tlie  freight 
is  involved  in  that  construction.     And  as 
the  question  of  the  amount  of  damages,  or 
the  amount  of  freight,  whichever  it  is  to 
be  considered,  was  left  to  a  special  jury  of 
ntercliants  in  the  city,  who  have  adopted 
that  rule  of  calculation,  with  respect  to  the 
breach  of  a  mercantile  contract,  it  is  suffi- 
cient for  us  to  say,  we  cannot  feel  our- 
selves authori2ed  either  to   reduce  such 
amount,  or  to  direct  a  new  trial. 

Rule  discharged. 


1 857. 


{ 


DELBOAL  V,  HIGHLET. 


LHfei —  Justificalum  —  Pleadmg—Priei' 
leged  PubUcaiion. 

In  an  action  for  libel^  the  defendant  juS' 
itfied  the  publication  on  the  ground  of  rea^ 
sonabU  and  probable  cause,  and  set  forth  the 
facts  and  circumstances  amounting  to  such 
cause: — Held,  tliat  such  plea  was  i//,  inas- 
muc/t  as  it  contained  no  allegation  that  the 
New  Sfries,  VI.— C.P. 


defendant^  at  the  time  he  caused  the  diarge 
to  be  madet  had  been  informed  of  or  knew, 
or  in  any  manner  acted  on  those  facts  and 
circumstances. 

Held,  alsOi  that  a  plea  justifying  a  pub' 
ticationf  which  stated  that  the  plaintiff 
was  charged  before  the  Lord  Mayor  with 
having  fraudulently  obtained  the  signa^ 
ture  of  a  youth,  under  twenty  years  of  age, 
to  two  blank  stamped  bills,  with  intent  to 
injure  the  good  name  of  the  plaintiff,  and  not 
alleging  that  the  accusation  was  founded  on 
facts,  which  made  the  charge  a  true  one,  or 
that  the  publication  wasjustifed  by  the  occa^ 
sion,  being  a  true,  full,  and  faithful  account 
of  proceedings  in  a  court  of  justice,  wa&,  in 
consequence  of  such  omission,  ill. 

Held,  that  the  pMication  of  an  observation 
made  during  the  investigation  before  a  magis^ 
trate,  by  a  party  who  might  be  considered  as 
a  stranger  to  the  cause,  reflecting  upon  the 
character',  and  injurious  to  the  reputation  of 
the  plaintiff,  was  not  within  the  privilege 
conferred  upon  publications  of  what  takes 
place  in  courts  of  justice,  as  such  publican 
tions  should  be  strictly  confined  to  the  actual 
proceedings  in  court,  and  m%Lst  contain  no 
defamatory  observations  or  comments  from 
any  quarter  whatever,  in  addition  to  wluU 
forms  strictly  and  properly  the  legal  prO" 
ceedings. 

Quaere — whetlter  the  publication  of  a  fair 
and  correct  account  of  proceedings,  ex  parte, 
upon  a  charge  before  a  magistrate,  is.  or  is 
not  a  privileged  publication. 

The  first  count,  after  the  usual  allega- 
tion of  the  plaintiff  being  a  person  of  good 
name,  &c.,  alleged,  that  the  defendant, 
falsely  and  maliciously,  and  without  rea- 
sonable or  probable  cause,  caused  and  pro- 
cured one  John  Henley,  to  make  before 
Henry  Winchester,  Esq ,  at  the  Mansion 
House,  at  the  city  of  London,  the  said  H. 
Winchester  then  being  mayor  of  the  said 
city,  and  one  of  the  Justices  assigned  to 
keep  the  peace,  &c.,  within  and  for  the 
said  city,  and  also  to  hear  and  determine 
divers  felonies  and  misdemeanours  com- 
mitted within  the  said  city,  a  certain  com- 
plaint, charge,  and  accusation  against  the 
plaintiff,  to  wit,  that  he,  the  plaintiff,  theii 
improperly  detained  two  blank  bill  stamps, 
having  the  signature  thereon  respectively 
of  J.  Henley ;  and  that  he,  th^  said  plain* 
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tiff,  had  fVaachilently  obtained  the  sairt 
signaturje  of  the  said  J.  Henley  to  the  said 
blank  bill  stamps  respectively;  and  there- 
upon the  defendant  then  falsely  and  mali- 
.cionsly,  and  witKoat  *any  'reasonaBTe  or 
probable  cause  whatever,  caused  and  pro- 
cured the  plaintiff  to  be,  and  the  plaintiff 
then  was  thereupon  summoned  to  appear, 
and  did,  on  such  summons,  to  wit,  on  the 
26th  of  the  same  month  (October)  neces- 
sarily appear  at  the  said  Mansion  House, 
to  answer  the  matters  of  the  said  complaint, 
charge,  and  accusation,  and  thereupon,  to 
wit,  on  the  day  last  aforesaid,  the  defen- 
dant, fklsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  what- 
ever, caused  and  procured  the  said  J. 
Henley  to  prosecute  and  continue  the  said 
complaint,  charge,  and  accusation  before 
the  said  H.  Winchester,  then  being  mayor, 
&c.,  until  the  said  H.  Winchester,  &c.,  to 
wit,  on  the  day  and  year  last  aforesaid, 
having  heard  and  considered  everything 
that  was  alleged  and  said  touching  the  said 
complaint,  charge,  and  accusation,  wholly 
acquitted  and  discharged  the  plaintiff  there- 
from, and  then  dismissed  the  said  sunhmons ; 
by  means  of  which  premises  the  plaintiff 
was  prevented  from  attending  to  his  lawful 
affairs  and  business,  &c.  In  the  second 
count,  the  plaintiff  alleged,  that  he  was 
summoned,  at  the  instance  of  John  Henley, 
to  answer  the  charge  above  set  forth,  and 
iippeared  before  H.  Winchester,  who,  afler 
hearing,  &e.,  discharged  the  summons; 
yet  the  defendant,  well  knowing  the  pre- 
mises, and  to  make  it  be  believed  that  the 
plaintiff  had  been  guilty  of  having  fraudu- 
lently obtained  the  signature  of  the  said  J. 
Henley  to  the  two  blank  bill  stamps,  and 
that  he,  the  plaintiff,  had  been  taken  fnto 
custody  on  a  criminal  charge,  in  respect  of 
such  fraud  and  misconduct,  and  to  vex, 
harass,  &c.  and  entirely  ruin  the  plaintiff, 
on  the  27th  of  October  1885,  falsely,  wick- 
edly, and  maliciously  did  compose  and 
publish  of  and  concerning  the  ptamtiff,  and 
of  and  concerning  the  said  proceedings  of 
and  before  the  said  H.  Winchester,  &c.,  a 
certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containing  the  false,  scan- 
dalous, malicious,  defamatory,  and  libellous 
matter  following,  concerning  the  plaintif!« 
and  of  and  concerning  the  said  proceedings 
of  and  before  the  said  H.  Winchester,  that 


is  to  say,  "  Police,  Mansion  House.    On 
Monday,  H.  Delegal,  Irish  provision  agent, 
39,  Clement's  Lane,  Lombard  Street  (there- 
by meaning  plaintiff),  was  charged  before 
(he   Lord  Mayor  (meaning  the   said  H. 
Winchester),  with  having  fraudulently  ob- 
tained the  signature  of  J.  Henley,  ayouth 
under  twenty  years  of  age,  to  two  blank 
stamped  bills.   Mr.  Flower  stated  the  case 
to  his  Lordship,  and  called  J.  Henley,  who 
said,  he  was  induced  by  Delegal  (thereby 
meaning   plaintiff)   to  come   from   Man- 
chester to  attend  in  a  shop  Delegal  (there- 
by meaning  plaintiff)  was  about  to  open  in 
the  New  Cut,  Lambeth.     Afbr  he  had 
been  a  few  days  in  town,  he  was  desired 
by  Delegal  (meaning  plaintiff)  to  go  to  his 
counting-house,  Clement's  Lane,  Lombard 
Street,  when  some  papers  were  given  him 
to  copy,    Delegal  (meaning  plaintiff)  then 
placed  before  him  two  pieces  of  paper, 
which  he  desired  him  to  write  iiis  name 
across,  which   he  did,   thinking   Delegal 
wished  it  as  a  specimen  of  his  himd- writ- 
ing, but  when  Delegal  removed  them,  he 
then   saw  the  stamps,    which  had  been 
hidden  under  some  other  papers.     He  had 
since  asked  Delegal  about  them,  but  had 
received  evasive  answers.   Delegal  (mean- 
ing plaintiff)   produced    several    letters, 
which  the  Lord  Mayor  refbsed  to  look  at. 
He  (meaning  plaintiff)  then  stated,  that 
one  was  only  a  memorandum,  which  bid 
been  destroyed,  and  produced  a  mutilated 
portion  of  it,  with  the  name  of  the  com- 
plainant written  upon  it ;  the  other  was  a 
bill  which  had  likewise  been  destroyed ; 
and  called  Russell,  who  swbre  that  he^w 
the  bill  destroyed  about  a  week  ago.     Mr. 
Hobler,  the  chief  clerk,  Observed,  that  it 
wi^  exceedingly  improper,  under  any  cir- 
cumstances, to  obtain  the  signature  of  the 
complainant,  a  mere  boy,  to  bills  of  ex- 
change.    The  Lord  Mayor  said,  that  as  it 
had  been  shewn  that  both  the  bills  had 
been  destroyed,  the  complainant  need  be 
under  no  further  apprehension ;  and  Dele- 
gal (meaning  plaintiff)  was  diadurged." 
The  third  count  alleged  the  publication  io 
the  Courier  newspaper,  of  the  Hbel  abore 
set  forth,  and  averred  by  way  of  specid 
damage,  that  certain  provision  mercbints^ 
naming  them,   refused   to  consign  their 
goods  to  him,  as  heretofore  they  bad  beed 
in  the  habit  of  doing ;  and  that  certaia 
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bankers,  namiog  them,  had  refused  to  dis- 
count his  bills,  &c.,  which  they  had  been 
in  the  habit  of  doing,  and  would  have  con- 
tinued to  do,  but  for  the  libel,-T-to  the 
damage,  3fc. 

PUtu — Second,  as  to  the  second  count 
of  the   declaration:    that    the  defendant 
caused  and  procured  the  said  J.  Hehley 
to  make  before  the  said  H.  Winchester,  ^  c, 
the  said  complaint,  charge,  and  accusation 
against  the  juaintifT  in  the  said  first  count 
mentioned,  and  caused  and  procured  the 
plaintiff  to  be  summoned  to  appear  at  the 
Mansion  House,  and  the  said  Jl.  Henley  to 
prosecute  and  continue   the  said  charge, 
ac,  upon  and  with  a  reasonable  and  pro* 
bable  cause,  that  is  to  say,  because  hereto- 
fore, on  the  1st  of  August  1835,  the  said 
J.  Henley,  being  a  son  of  the  sister  of  the 
wife  of  the  plaintiflT,  who  is  also  a  sister  of 
the  wife  of  the  defendant,  had  agreed  with 
the  plaintiff  to  become  a  shop-boy,  &c., 
as  set  out  in  the  count,  the  said  J.  Henley 
being  dien  under  twenty  years  of  age,  and 
ailerwards,  to  wit,  on  the  day,  fire,  he  be- 
ing such  shop-boy,  was  requested  by  the 
plaintifi*  to  go  to  his  counting-house,  &c., 
and  being  so  there,  the  plaintiff  placed 
before  him  two  slips  of  blank  paper,  and 
then  desired  him,  said  J.  Henley,  to  write 
his  name  across,  without  acquainting  him 
with  the  purpose  thereof;  and  said  J.  Hen- 
ley did  then,  being  such  shop-boy,  and 
under  twenty  years  of  age,  at  the  request  of 
the  plaintiflf^  write  his  name  across  die  said 
slips  of  blank  paper  respectively,  the  said 
J.  H.  being  ignorant  that  the  said  slips  of 
blank  paper  were  stamped,  and  thinking 
that  the  plaintiff  wished  only  to  see  a  spe- 
cimen of  the  hand-writing  of  said  J.  Hen- 
ley.     The  plea  then  stated,  that  the  slips 
of  blank  paper  were  stamped,  which  J.  H. 
did  not  observe,  as  they  were  hidden  by 
certain  other  papers ;  that  afterwards,  on 
the  10th  of  August,  J.  H.  requested  plain- 
tiff to  inform  him  what  the  said  slips  of 
paper  were,  but  plaintiff  did  not,  nor  would 
then,  or  at  any  other  time,  before  the  mak- 
ing of  the  said  charge,  &c.,  comply  with 
the  said  request,  or  any  part  thereof.     It 
was  then  alleged  that  Harriet,  the  mother 
of  the  said  J.  Henley,  made  a  similar  ap- 
plication to  the  plaintiff,  but  with  a  like 
result.     Wherefore,    defendant   says,    he 
had  reasonable  and  probable  cause  to  be- 


lieve, and  did  believe,  that  the  said  plain- 
tiff, before  and  at  the  time  of  making  said 
charge  and  complaint,  improperly  detained 
the  said  two  blank  bills,  having  the  signa- 
ture thereon  respectively  of  the  said  J. 
Henley,  and  that  he,  the  plaintiff,  fraudu- 
lendy  obtained  the  signature  of  the  said 
J.  Henley  to  the  said  blank  bill  stamps 
respectively;  and  this  the  defendant  is 
ready  to  veicify ;  wherefore,  he  prays  judg- 
ment if  the  plaintiff,  &c. 

Fourth — As  a  further  plea  to  the  second 
count  of  the  declaration,  except  as  to  s<^ 
much  of  it  as  charges  that  defendant  com- 
posed and  published  the  libel  therein  men- 
tioned, intending  to  cause  it  to  be  believed 
that  die  plaintiff  had  been  taken  into  cus- 
tody on  a  criminal  charge,  the  defendant 
says,  that  before  the  composing  and  pub- 
lishing of  the  libel  in  the  said  second  count 
mentioned,  to  wit,  on  Monday  the  2<ith  of 
October  1836,  the  plaintiff  was  charged 
before  the  said  H.  Winchester,  Lord 
Mayor,  &c.,  with  having  fraudulently  ob- 
tained the  signature  of  J.  Henley,  a 
youth  under  twenty  years  of  age,  to  two 
blank  stamped  bills ;  and  defendant  fur- 
ther says,  that  upon  the  said  charge,  one 
Mr.  Flower  did  then  state  the  case  to  the 
said  Lord  Mayor,  and  did  then  call  as  a 
witness  said  J.  Henley,  who  then  and 
there  stated,  (as  before).  And  defendant 
further  saith,  that  he  composed  and  pub- 
lished the  said  libel  without  malice ;  and 
that  the  same  contains  a  true  and  full  ac- 
count of  all  that  which  took  place  before 
the  said  Lord  Mayor,  touching  the  said 
charge  and  accusation,  without  any  sup- 
pression, alteration,  or  omission,  or  mis- 
representadon  whatever;  therefore,  the 
4efendant  composed  and  published  the 
said  libel,  in  the  said  second  count  men- 
tioned, as  he  lawfully  might,  for  the  cause 
aforesaid ;  and  this  the  said  defendant  is 
ready  to  verify ;  wherefore,  fire. 

Fifth  plea — As  to  so  much  of  the  said 
second  count  of  the  said  declaration,  as 
relates  to  composing  and  publishing  a  cer- 
tain part  of  the  said  libel,  with  intent  to 
injure  the  plaintiff  in  his  good  name,  fame, 
and  credit,  that  is  to  say,  "  Police,  Man- 
sion House.  On  Monday,  Charles  Delegal, 
Irish  provision  merchant,  3,Clement*s  Lane, 
Lombard  Street,  was  charged  before  the 
Lord  Mayor,  with  having  fraudulently  ob- 
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tained  the  signature  of  J.  Henley,  a  youth 
under  twenty  years  of  age,  to  two  blank 
stamped  bills,"— defendant  says,  that  be- 
fore the  composing  and  publishing  of  the 
said  libel,  to  wit,  on  Monday  the  ^th  of 
October  1 885,  the  plaintiff  was  charged 
before  the  Lord  Mayor,  at  the  Mansion 
House,  with  having  fraudulently  obtained 
the  signature  of  the  said  J.  Henley,  then  a 
youth  under  twenty  years  of  age,  to  two 
blank  stamped  bills;  wherefore,  defendant, 
composed  and  published  the  libel  in  the 
introductory  part  of  this  plea,  and  in  the 
Said  second  count  mentioned,  as  he  law- 
fully might,  for  the  cause  aforesaid ;  and 
tliis  he  is  ready  to  verify ;  wherefore,  &c. 

Sixth — As  to  the  second  count  of  declara- 
tion, except  as  to  so  much  as  charges  that 
defendant  composed  and  published  the 
libel,  to  cause  it  to  be  believed  that  the 
plaintiff*  had  been  taken  into  custody  on  a 
criminal  charge,  defendant  says,  that  be- 
fore the  composing  and  publishing,  &c., 
to  wit,  on  the  Ist  of  August  1836,  the  said 
plaintiff*  did  fraudulently,  &c.  (as  stated  in 
the  libel).  And  defendant  further  says, 
that  he  composed  and  published  the  said 
libel,  without  malice,  and  that  the  same 
contains  a  full  and  true  account  of  all  that 
which  took  place  before  the  said  Lord 
Mayor,  touching  the  said  charge  and  com- 
plaint, without  any  suppression,  alteration, 
omission,  or  misrepresentation  whatever ; 
and  that  in  truth  and  in  fact,  before  the 
tnaking  of  Ae  said  charge,  to  wit,  on  the 
1st  of  August  1835,  he,  the  said  J.Henley, 
was  induced  by  the  said  plaintiff*,  to  come 
up  to  town  to  attend  in  the  said  shop,  &c. 
(alleging  the  truth  of  the  other  matters 
contained  in  the  libel),  wherefore  defendant 
did  compose  and  publish  the  said  libel,  in 
the  said  second  count  mentioned,  as  he 
lawfully  might,  for  the  cause  aforesaid; 
concluding  with  a  verification* 

To  these  pleas  the  plaintiff  demurred 
specially,  and  the  defendant  joined  in  de- 
murrer (1). 

.  (1)  The  following  were  assigned  ss  causes  of 
demurrer.  To  the  second  plea,  that  it  does  not 
•hew  or  sufiicieDtlj  disclose  any  reasonable  or 
|>robable  cause  for  the  committing  by  the  defen- 
dant of  the  grioTances  in  the  said  count  complained 
of;  nor  does  it  therein  or  thereby  sufficiently  ap- 
pear that  the  plaintiff  ever  was  guilty  of  improperly 
deuining  any  blank  bill  stamps,  having  any  signa- 
ture thereoli,  or  fraudulently  obtaining  any  signa- 


Henderton,  for  the  demurrers.  —  The 
second  plea  to  the  first  count  amounts  to 
a  plea  of  not  guilty — Cotton  v.  Browne  (2\ 
The  plea  of  not  guilty,  in  such  cases,  only 
puts  in  issue  the  existence  of  reasonable 

ture  thereto;  nor  that  defendant,  at  the  tine  of 
committing  of  aaid  giieTanoes.  or  any  of  them,  had 
any  reasonable  or  probable  cause  for  believing  the 
pUintiff  to  have  been  guilty,  as  aforesaid ;  nor  that 
defendant  acted  in  the  premises  upon  or  with  any 
such  reasonable  or  probable  cause ;  and  that  it  is 
consistent  with  the  same  plea,  and  the  truth  of  the 
matters  thereof,  as  therein  pleaded,  that  the 
plaintiff,  at  the  time  when  he  requested  the  said  J. 
Henley  to  write  his  name  across  the  said  slips  of 
blank  paper,  beliered  the  said  J.  Henlaj  to  know 
the  purpose  thereof,  and  the  evidence  of  the  said 
stamp,  on  the  said  slips  of  paper,  and  to  be  then  of 
full  twenty-one  years  of  age,  and  that  the  conceal- 
ment of  said  atarops,  by  other  pieoea  of  paper,  was 
accidental,  and  that  the  atgnature  of  said  Henley 
of  the  same  blank  bill  stamps  was  in  pursuance 
of  a  previous  snd  ^fi^,/i<i«agreemettt  between  bin 
and  the  plaintiff,  and  that  aaid  J.  Ilenler  and  Har- 
riet Henley  respectively,  at  the  times  when,  as  u 
the  same  plea  alleged,  they  reapectivelj  reqMSted 
the  plaintiff  to  inform  them  what  the  said  slips  of 
psper  were,  well  knew  what  they  were,  and  that  the 
plaintiff  is  wholly  innocent  of  improperly  detaining 
any  blank  bill  stamps  having  any  signnture  thervoa, 
and  of  fraudulently  obtaining  any  aignatnr«  tbefoto; 
and  that  defendant  was  wholly  ignorant  of  mil  the 
several  matters  in  the  same  ^lea  alleged  as  reason- 
able and  probable  cause,  until  after  the  committal 
of  the  said  grievances  in  the  said  first  count  mea- 
tioned ;  and  also,  that  it  is  not  in  or  by  aaid  plea 
alleged  or  shewn,  nor  does  it  therein  or  thereby 
respectively  appear,  so  that  issue  can  be  takes 
thereon,  that  the  plaintiff,  at  the  time  when  be  so 
requested  the  said  J.  Henlev  to  write  bis  name 
across  the  said  blank  slips  of  piper,  knew,  or  be- 
lieved him  to  be  ignorant  of  the  porpose  therpof. 
or  of  the  existence  of  the  stamps  thereon,  or  to  be 
under  the  age  of  twpnty-one  years,  or  knew,  or 
caused,  or  inteuded  the  said  stamps  to  be  hidden 
by  the  other  papers,  when  the  said  slips  of  paper 
were  placed  before  the  said  J.  Henley,  by  tke 
plaintiff  as  aforesaid,  or  believed  or  knew  either  ibe 
said  J.  Henley  or  said  Harriet  Henley  respectively, 
at  the  time  of  requesting  information,  as  in  the  siaie 
plea  alleged,  to  be  ignorant-of  what  the  said  dips 
of  paper  were,  or  was  ever  guilty  in  act  or  iaton- 
tion  of  improperly  detaining  the  aaid  bill  staape, 
or  fraudulently  obtaining  the  said  signature  thereto : 
nor  that  the  defendant  at  the  time  of  oomBUttio^ 
the  said  grievmoces,  or  any  of  them,  bad  bese  in- 
formed ofi  or  knew,  or  inaaywise  acted  en  ibaaeid 
circumstsnces  in  the  same  plea  alleged,  aa shewing 
justifiable  and  probable  cause,  aa  therein  mentioo- 
ed  ;  nor  that  defendant  ever  had  any  reasoasUe  or 
probable  cause  for  believing,  aa  in  the  saiM  plee 
mentioned,  or  was  in  any  way  privileged,  iaterest* 
ed,  authorized,  justified,  or  excused  in  the  pre- 

(2)  3  Ad.  &  El.  o\'i\  s.  c.  4  Law  J.  Rep.  t**^) 
K.B. 184. 
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^nd  probable  cause,  just  as  in  an  action 
for  maliciously  proceeding  to  outlawry,  the 
general  issue,  not  guilty,  only  puts  in  issue 
the  existence  of  reasonable  and  probable 
cause,  and  not  the  suing  out  or  reversal 

mites;  and  also,  for  that  the  same  plea  contains 
irrelerant,  immaterial,  and  saperfluous  matters,  to 
wit.  matters  not  shewing  either  the  guilt  of  the 
plaintiff  in  the  premises,  nor  any  reasonable  or 
probable  cause  tor  the  defendant,  at  the  time  of 
committinfl^  said  grievance,  to  beliere  the  plointiff 
guilty  in  the  premises  ;  and  also,  for  that  the  same 
p'ea  18  too  general  in  this,  to  wit,  that  it  is  therein 
alleged,  that  defendant  acted  ns  is  therein  mention* 
ed,  opon  and  with  a  reasonable  and  probable  cause, 
but  no  such  reasonable  and  probable  canse  what- 
arer  is  stated  and  shewn  in  detail  and  particulars ; 
and  in  this,  to  wit,  that  it  is  allegetl  that  the  defen* 
dant  did  believe,  as  in  the  same  plea  mentioned, 
but  no  ground  or  cause  for  such  belief  is  sufficiently 
shewn;  and  also,  for  that  the  same  plea  amounts 
to  the  plea  of  not  guilty  ;  and  also,  for  that  the 
same  plea  concludes  with  a  venfication,  whereas 
the  same  ought  to  conclude  to  the  country ;  and 
also,  for  that  the  same  plea  is,  in  other  respects, 
nnoertatn,  informal,  and  insu£Bcient. 

Ab  to  the  fourth  plea  of  the  defendant,  bp  him 
above  pleaded  to  the  second  count  of  the    de- 
claration, except  as   to  the  introductory  part  of 
tbe  same  plea  mentioned,  that  the  same  plea  is 
not  sufficient  in  law,  for  that  the  same  plea  is  statt»d, 
in  the  introductory  part  thereof,  to  be  pleaded  to 
the  Mcood  count,  except  as  to  so  much  of  the  said 
count  as  charges  that  the  defendant  composed  and 
published  the  libel  therein  mentioned,  intending  to 
cause  it  to  be  believed  that  the  plaintiff'had  been  take 
-into  custody  on  a  criminal  charge ;  and  is  uncertain 
in  thia,  that  it  leaves  it  doubtful  whether  the  whole 
or  what  part  of  the  libel  is  iusti(ied  or  admitted  ; 
and  insutficient,  to  wit,  in  this,  that  it  neither  de- 
nies, nor  confesses  and  avoids  the  lil>el,  or  any 
part  of  it,  as  stated  in  the  said  count ;  and  informal 
in  this,  that  while  it  admits  and  attempts  to  justify 
the  composing  and  publishing  charged,  it  does  not 
admit  that  intention  which  is  by  law  to  be  inferred 
from  auefa   composition  and  publication,  and   at- 
tempts to  exclude  the  consideration  of  the  intention 
with  which  the  said  libel  was  compo«ed  and  pub- 
lished, from  the  question,  whether  such  composi- 
tion and  publication  were  justified,  and  tenders  too 
narrow  an  issue,  and  contaios  immaterial,  superflu- 
ous matter,  to  wit,  the  said  exception  of  matter, 
whereon  no  issue  can  be  properly  taken;  and  also, 
for  that  the  same  plea  does  not  allege  or  sufficiently 
disclose  any  right,  duty,  privilege,  or  authority  of 
the  defendant,  to  compose  or  publish  the  said  libel, 
in  the  second  count  mentioned,  or  any  part  thereof, 
iior  any  interest  of  the  defendant  in  the  matters 
thereof,  nor  any  legal  justification  whatever;  and 
also,  fbr  that  whereas  the  plaintilf  has  above,  in 
the  same  count,  complained  of  the  defendant,  in 
reapeet  of  a  libel,  imputing  that  the  plaintiff  had 
been  guiltr  of  fraudulently  obtaining  the  aignature 
of  the  said  J.  Henley»  to  two  blank  stamped  bills 
the  defendnnt,  in  the  same  plea,  has  attempted  to 
jtistify  the  same  Itbcl,  on  the  ground,  that  the  mut- 


bf  the  outlawry — Drummond  v,  Ptgou{S)» 
The  plea  is  equally  obfectionable,  u|N)n  the 
ground  of  its  concluding  with  a  verifica* 
tion ;  whereas,  according  to  the  rule  kdd 
down,  and  the  reasoning  adopted  in  Trw 

ters  thereof  had  been  charged  and  asserted  by 
other  persons,  to  wit,  in  the  course  of  the  said  pro- 
ceedings before  the  aaid  Lord  Mayor ;  and  also,  for 
that  whereas  the  same  plea  in  the  introductory 
part  thereof  ia  expressed  to  be  pleaded  to. part 
only  of  the  said  second  count,  yet,  the  residue  of 
the  same  plea  is  pleaded  and  professes  to  be  aa 
answer  to  the  whole  of  the  aame  count ;  and  also, 
that  whereas  the  same  plea  in  the  body  thereof 
•purports,  and  in  the  latter  part  thereof  is  expressed 
to  be  pleaded  by  way  of  juatification  for  the  whole 
of  the  said  libel,  in  Uie  aaid  aecond  count  mention- 
ed ;  and  whereaa  the  said  libel  imports,  that  the 
plaintiff'  had  been  taken  into  cuatody ,  in  respect  of 
the  charge  in  the  libel  mentioned,  yet,  that  the 
same  plea  does  not  allege,  or  sufficiently  shew, 
that  the  plaintiff  ever  was  taken  into  cuatody  on 
such  charge,  nor  disclose  any  justification  what- 
ever for  the  said  libel,  in  that  respect ;  and  also, 
for  that  in  the  same  count  and  plea,  it  appeara  that 
the  said  libel  contains  an  untrue,  unfair,  coloured, 
partial,  and  injurioua  account  of  that  which  lonk 
•place  before  the  said  Lord  Mayor  as  aforesaid,  and 
a  misrepresentstion  thereof  in  this,  to  wit,  that  it 
is  therein  alleged,  that  the  plaintiff  was  discharged, 
whereas  it  is  not  in  anywise  asierted  in  the  same 
plea,  and  it  is  denied  m  the  same  count,  that  the 
plaintiff  ever  was  taken  into  custody  ;  and  also,  for 
that  the  same  plea  neither  shews  the  decision  of 
any  court,  or  person  or  persons  having  jurisdiction 
to  decide,  whether  the  plaintiff  was  guilty  or  not 
in  the  premises,  nor  asserts  the  truth  of  the  mat- 
ters ill  the  same  libel  imputed  to  the  plaintiff,  and 
therein  alleged  to  have  been  laid  to  hia  charge, 
before  the  aaid  Lord  Mayor ;  and  also,  for  that  the 
same  plea  doea  not  in  any  way  shew  that  tlie  said 
libel  was  published  for  the  purpose  of  giviog  tlie 
public  information,  which  it  was  fit  and  proper  for 
the  public  to  receive,  nor  for  any  justifiable  purpose 
whatever,  nor  that  the  statemenu  therein  contain- 
ed were  warranted  by  the  evidence  ;  and  also,  for 
that  the  same  libel  statea  not  only  what  the  said 
Lord  Mayor  did  in  ^he  said  charge,  but  also,  the 
evidence  alleged  to  have  been  given  on  that  occa- 
aion,  and  certain  comments  in  the  case,  such  evi. 
dence  and  comments  as  in  the  said  libel  atated, 
containing  matter  false,  scandalous,  malicious,  de- 
famatory, and  libellous,  as  in  the  same  count  in 
that  behalf  mentioned ;  and  also,  for  that  on-  the 
same  plea  above  pleaded,  nosufficieut  or  conclusive 
issue  can  be  taken ;  and  also,  for  that  the  same  plea 
is,  in  other  respects,  uncertain,  informal,  &c. 

As  to  the  fifth  plea  of  the  deCendMnt,  by  him 
above  pleaded,  as  to  so  much  of  the  second  count 
of  the  declaration  in  the  introductory  part  of 
the  same  plea  mentioned,  that  the  same  plea 
is  not  sufficient  in  law^  for  that  whereas  the 
plaintiff'  in  the  second  count  has  complained  of  the 

(3)  S  Bing.  N.C.  114;  s.c  4  Law  J.  Rep.  (n.8.) 
C.V.  'i9X 
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paud  V.  Mercer  (4\  die  conclusion  should 
have  been  to  the  country.  With  rt*gard 
to  the  fourth  and  sixth  pleas,  pleaded  to 
the  second  count,  except  as  to  so  much  of 
it  as  charges,  that  defendant  composed  aad 

defeodsnt  for  ooiBposiog  and  pit^litbtfig  tbe  9M 
libel,  not  only  geoertUj  with  intent  to  injure  tbe 
plaintiflf  in  bis  good  name,  fame,  and  credit,  but 
alao,  with  tbe  fVirtber  and  particalar  intent  in  the 
same  count  in  that  behalf  mentioned,  tbe  aame 
plea  ia  above  ezpreaaed  to  be  pleaded,  as  to  tbe 
compoeing  and  publiabing  a  part  of  tbe  aaid  libel, 
with  intent  to  injure  the  plaintiff  in  bis  good  name, 
&c. ;  and  that  no  part  of  the  said  libel,  as  tbe  said 
libel,  and  tbe  intent  of  tbe  oomposingand  publish- 
ing thereof,  are  stated  in  the  same  count,  is  snfii- 
eiently  denit>d,  or  confessed  and  avoided  in  the 
same  plea ;  and  tliatthe  same  plea,  in  respect  of  the 
said  refisrence  therein  to  tbe  said  intent,  is  in- 
formal, insufficient,  and  doable,  and  tenders  an  im- 
proper issne  to  be  tried  by  tbe  country,  and  contains 
superfluous  matter;  and  also,  for  that  the  tame  plea 
does  not  allege  or  sufficiently  shew  any  right,  duty, 
or  privilege,  or  authority  whatsoever,  of  tbe  defen- 
dant, to  compose  or  publish  any  part  of  ths  said 
libel,  nor  any  interest  of  the  defemUnt  in  tbe  mat- 
ters thereof,  nor  any  legal  jostifioation  whatever; 
and  also,  that,  whereas  the  plaintiff  has  above,  in 
tbe  said  second  count,  complained  of  tbe  said  libel, 
as  imputing  to  him  that  he  had  been  guilty  of  frait- 
dulently  obtaining  tbe  signature  of  the  said  J.  Hen- 
ley, to  two  blank  stamped  bills,  tbe  defendant  b«s 
in  tbe  same  plea,  attempted  to  justify  tbe  said  libel 
in  that  behalf,  on  tbe  ground  that  be  tbe  plaintiff 
bad  been  accused,  without  in  anywise  shewing  that 
be  bad  been  guilty  of  fraudulently  obtaiaitag  such 
signature ;  and  klso,  ibr  that  tbe  same  plea  does 
not  in  any  way  shew  that  tbe  said  part  of  tbe  snid 
libel  was  published  for  tbe  purpose  of  giving  the 
public  information,  which  it  was  fit  and  proper  for 
the  publio  to  receive,  <»-  for  any  other  juetifiable 
purpose  whatsoever,  nor  that  the  said  charge,  as 
stated  in  tbe  said  part  of  tbe  said  libel,  was  war- 
ranted by  evidence  or  otherwise  howsoever ;  and 
also,  for  that  in  tbe  same  plea  as  above  pleaded,  no 
sufficient  or  certain  issue  can  be  taken,  aad  for 
that  tbe  same  plea  is,  ia  other  respects,  informal, 
Acc^  and  inst»fficient. 

As  to  the  sixth  p7ea  of  defendant,  to  the  second 
•oountof  tbe  declaration ,  except  aa in  the  introductory 
part  of  (the  same  plea  is  excepted,  that  tbe  ssme  ia 
not  sufficient  in  law,  for  that  the  aame  plea  is,  in 
the  introductory  part  thereof,  expresMd  to  be 
pleaded  to  tbe  said  second  count,  except  as  to  so 
much  of  the  said  couot  as  charges  that  tbe  def«'n- 
•lant  composed  and  publiafaed  the  libel  therein 
mentioned,  intending  U>  cause  it  to  be  believed 
that  the  plaintiff  had  been  taken  into  cutitody  on  a 
criminal  charge ;  and  i«  uncertain  in  this,  that  it 
leaves  it  doubtful  Hh*>ther  the  whole,  or  what  part 
of  the  libel  is  admitted,  and  justified  ;  and  insuffi- 
cient iu  this,  to  wit,  ibHt  ii  neither  denies,  nor  con* 
f esses  and  avoids  the  libel,  or  any  part  thereof,  as 


(4)  2  Buir.  lOtf)?. 


published  tbe  libel  therein  mentioned,  in- 
tending  to  cause  it  to  be  believed  tJiat  the 
plain  tiff  hail  been  taken  into  custody  on 
a  criminal  charge»  the  objection  is,  that 
the  pleas  do  not,  as  they  should,  go  to  the 

stated  in  tba  aaid.  cooat ;.  end  informal  in  tbia,  that 
while  it  admits  and  attempts  to.  justify  tbe  compoa- 
ing  and  publishing  charged,  it  does  not  admit  that 
intention  which  is  by  law  to  be  inferred  from  such 
composition  and  publication,  aod  attempts  to  ex- 
clude the  consideration  of  the  intention  with  which 
the  said  libel  was  composed  end  published,  from 
the  question,  whether  such  composition  and  publi- 
cation were  justified,  and  tenders  coo  narrow  an 
issue,  and  contains  immaterial,  informal,  superfiu* 
ous  matter,  &c.,  to  wit,  the  exception  of  matter, 
wherein  no  issue  oan  be  properly  taken ;  and  also, 
for  that  though  the  same  plea  in  the  introductory 
part  thereof  is  expressed  te  be  pleaded  to  part 
only  of  thf  same  second  count,  yet,  tbe  residue  of 
the  same  plea  is  plead<'d,  and  professes  to  be  aa 
answer  to  the  wbole  of  the  same  count;  and  aI«o, 
for  that  the  aame  plea  leaves  part  of  tbe  matter,  to 
which  ibe  sam"  is  pJea«ied,  unanswered  in  this,  to 
wit,  that  tbe  aame  piea  contains  no  answer,  ss  to 
so  much  of  the  same  libel  as  imputes  that  tbe  pLiia- 
tiff  was  taken  into  custody  on  the  aaid  charge,  nor 
any  justification  whatever  in   that  respect;  sad 
also,  for  that  the  mattirrs  in  the  same  plea  pleaded, 
if  the  same  disclosed  a  sufficient  justification  of  the 
composing  and  publishing,  that  the  plaintiff  did 
fraudulently  obtain  the  aaid  signature  of  tbe  aaid, 
&c.,  yet  do  not  disclose  any  sufficient  justification 
of  the  publishing,  that  the  said  plaintiff  was  charg- 
ed therewith,  before  the  said  Lord  Mayor,  as  ia 
the  same  libel  alleged,  and  that  evidence  tberettf 
was  given,  and  that  the  other  matters  took  place, 
which,  in  the  same  libel,  are  alleged  to  have  taken 
place  on  the  said  hearing  of  tbe  said  charge  before 
the  Lord  Mayor,  &c« ;  and  alao,  for  that  tbe  same  plea 
does  not  allege  or  snfficiently  shew  any  right,  duty, 
privilege,  or  authoritv  of  defendant  to  oompose  or 
publiah  the  same  libel,  or  any  part  thereof,  nor  any 
legal  justification  whatever ;  and  also,  for  that  in 
thf  same  count  and  plea,  it  appears  that  tbe  said 
libel  contains  an  ontrme*  unfair,  coloured,  partial, 
and  injorioos  aocount  of  that  which  took  place,  4c 
before  the  Lord  Mayor ;  and  a  miarepresentatioa 
thereof  in  thia,  that  it  was  therein  alleged,  that 
the    plaintiff   was    discharged,   whereas   it  was 
not  ia  anywise  asseited  in  the  same  plea,  and  it  is 
denifcd  ia  the  same  count,  that  the  plaintiff  erer 
was  taken  into  custody ;  and  also,  for  that  the  saaaa 
plea  dees  not  in  any  way  shew  that  tbe  said  libel 
was  published,  for  the  purpose  of  giving  the  public 
information,  which  it  was  fit  and  proper  for  the 
public  te  receive,  nor  for  a^y  juatifiable  purpose 
whatsoever,  nor  that  the  statemeats  therein  con- 
tained were  warranted  by  the  evidence ;  and  also« 
for  that  the  same  libel  sutes  not  <Nily  what  tiM 
said  Lord  Mayor  did  on  the  said  charge,  but  alao 
the  evidence  alleged  to  have  been  given  on  that 
occasion  ;  and  also,  certain  comments  on  the  cas«, 
which  evidence  and  comments,  as  in  the  said  hb«l 
sfsted,  containing  matter   false,  scandalous,  de- 
famatory, malicious,  aad  libellous,  as  in  tbe  said 


Digitized  by 


Google 


TRINITY  TERM.  1837. 


9i^ 


entire.  A  party  eminot  adopt  the  coiirw 
pursued  by  the  defendant  in  traversing  a 
Ubel ;  and  thus  exclude  from  the  consi- 
deration of  the  jury  the  intention  which 
operates  upon  him,  and  which  conetitotet 
the  motive  of  his  conduct.  The  libel  is 
not  divisible ;  and,  therefore,  as  in  MovnU 
ney  v.  Wut90n{5\  and  Roberts  v.  Brtmn  (6), 
one  proposition  cannot  be  justified  apart 
from  the  rest.  Besides,  tlie  objection  may 
be  supported,  by  reason  of  the  inconsis- 
tency of  the  preceding  part  with  the  body 
of  the  plea,  as  in  Gray  v.  Pindar  (J).  The 
reason  upon  which  publications  are  jus- 
tified is  admitted,  as  stated  in  Bromage 
V.  Prower(8),  and  Flint  v.  Pike  (9);  but 
the  present  case  does  not  come  within  the 
rule.  The  publication  here  was  not,  primd 
facie^  excusable  on  account  of  the  cause ; 
nor  was  it  justifiable  for  the  purpose  of 
giving  the  public  information  which  it  was 
lit  and  proper  for  them  to  receive:  be- 
sides, it  was  unsupported  by  the  evidence. 
The  broad  principle  upon  which  publica- 
tions of  what  occurs  m  courts  of  justice 
may  perhaps  be  justified  is,  that  the  public 
have  a  right  to  be  present,  and,  conse- 
quently, they  are  entitled  to  hear  fVom 
others  what  they  are  authorized  to  hear 
themselves.  But  no  analogy  exists  be- 
tween such  publications  ana  the  present. 
•The  subject  here  was  not  discussed,  and 
finally  determined  in  a  court  of  justice. 
The  matter  was  merely  brought  before  a 
magistrate  upon  a  preliminary  inquiry  and 
ex  jmrte  evidence.  The  investigation  took 
place  at  a  magistrate's  office ;  it  might  have 
been  private,  and  the  public  might  have  been 
excluded ;  neither  is  it  alleged  that  the  ma- 
gistrate was  called  upon  to  act  in  a  judicial 

coont  mentioned ;  and  elto,  for  that  the  same  pl«a 
is  double  and  multifarious,  and  alleges  in  detail 
the  truth,  not. only  of  matters  which  are  in  the 
•same  libel  alleged  to  have  tak^n  place  before  the 
•aid  Lord  Mavor,  on  the  said  charge,  hot  also  the 
truth  of  the  charge  then  made ;  and  also,  that  the 
aame  pUa  contains  matter  superfluous  and  imma- 
terial ;  and  on  the  same  plea  as-  abore  pleaded,  no 
Ci-rtaio,  single,  and  suffident  issue  can  be  taken ; 
aad  also,  for  that  the  same  plea  is,  ia  other  rtspeeta^ 
oBcertain,  informal,  and  insufficient. 

(3)  t;  B.  &  Adol.67S;  s.c.  9  Uw  J.  Rep.  K.B. 

(6)  10  Bing.  519;  s.  c.  5  Law  J.  Rep.  (n.s.) 
C;P.  168. 

<7)  «  Bos.&  Pul.4f7. 

(8)  4B.&C.S47;  s.r.SUwJ.Rep.K.B.!S03. 

(9)  Ibid.  473;  i.c.  3  Law  J.  Rep.  K.B.  «7«. 


or  magisterial  capacity;  consequently,  the 
case  is  open  to  the  observations  made  by 
Lord  Tenterden,  in  M'Qregor  v.  TkmaiteM 
(10),  and  Dmoan  v.  ThwMteM{\\\  and  of 
Lord  EUenborough,  in  The  King  v.  Fisher 
(12).  But,  independently  of  these  objec- 
tions, was  it  not  incumbent  upon  the  de« 
fendant,  in  the  plea  in  which  he  justifies 
the  publication,  on  the  ground  of  reason- 
able  and  probable  ca^ise,  and  sets  forth  iacts 
and  circumstanoes,  to  allege,  that  he  was 
acquainted  with,  and  influenced  by,  suefa 
facts  at  the  time  of  the  publication  ?  There 
is  no  such  allegation ;  and  it  is  perfectly 
consistent  with  his  plea,  that,  at  the  time 
of  the  wroi^  done,  he  was  ignorant  of  such 
alleged  facts  and  circumstances,  and,  for 
his  defence,  relies  upon  a  knowledge  sub- 
sequently acquired  on  a  suspicion  subse- 
quently created.  This,  as  the  Court  are 
aware,  is  a  ground  of  serioua  objection  to 
the  plea. 

V.  WiiUamstConuk, — ^The  probable  cause 
may  be  specially  pleaded,  though,  in  eiTectt 
it  amounts  to  the  general  issue — Lord 
CnmmeWs  case{\^\  Pain  v. Rochester {\4\ 
Chambers  v.  Taylor  (15),  Cox  v.  fVirraU 
(16),  Lake  v.  King(\7).  The  objection, 
that  the  plea  should  conclude  to  the  coun- 
try, is  founded  upon  mistake.  It  was 
competent  to  the  defendant  to  submit  cer- 
tain facts  to  the  consideration  of  the  Courts 
that  he  might  know  from  them  whether  they 
formed  an  answer  in  law  to  the  action. 
The  plaintiff  might  have  replied  de  injurid^ 
and  pat  the  defendant  to  prove  the  truth 
of  all  he  had  stated.  As  to  the  other  por- 
tion of  the  objection,  founded  upon  the  sup- 
po8e<l  defect  in  the  plea,  in  not  stating,  that 
the  defendant,  before  making  the  charge, 
believed  that  there  was  just  and  probable 
cause  for  prosecuting  the  complaint;  it 
was  not  necessary  for  him  to  believe  the 
plaintiff  to  be  guilty  when  a  just  and  pro- 
bable cause  for  die  complaint  existed. 
The  course  pursued  upon  trials  at  Nisi 
Prius  establishes  this ;  for  if  the  Judge  is 
of  opinion  that  a  reasonable  and  probable 

(10)  SB.&C.f4;  S.C  JLawJ.  Rep.K.B.271. 

(11)  Ibid.  557 ;  8. 0.  3  Law  J.  Rep.  K.B.  3. 
(1«)  :e  Campb.  563. 

(13)  4  Rep.  13. 

(14)  Cro.Elis.87l. 

(15)  Ibid.  900. 

(16)  Cro.  Jac.  193. 

(17)  1  Sai^id.  130,  D.  1. 
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cause  does  exist,  he  stops  the  proceeding. 
Now,  this  he  would  not  do,  it*  the  belief  in 
the  guilt  of  the  party  was  a  question  for 
the  decision  of  the  jury.  This,  therefore, 
excludes  the  supposition,  that  the  defen- 
dant's belief  upon  the  subject  was  an  in- 
gredient in  the  case.  With  regard  to  the 
objection,  that  the  defendant  does  not  allege 
a  knowledge  of  the  facts  at  the  time  of  the 
publication,  such  allegation  of  time  upon 
the  record  would  have  been  immaterial,  at 
the  Court  would  assume  the  existence  of 
such  antecedent  knowledge ;  just  as,  rea- 
soning from  analogy,  in  Owen  v.  fVaters{  1 8), 
the  Court  held,  it  was  not  essential,  that  it 
should  appear,  on  the  face  of  the  declara- 
tion, that  the  right  of  action  had  accrued 
before  the  suit  was  commenced.  The  ob- 
jection advanced  to  the  fourth  and  sixth 
pleas  would  have  some  force,  if  the  aver- 
ments were  indivisible ;  but  they  are  not 
so.  The  intentions  of  the  defendant  are 
«aid  to  be  two,  viz.  to  cause  it  to  be  be- 
lieved that  the  plaintiff*  was  guilty  of  a 
certain  offence,  and  that  he  had  been  ar- 
rested on  a  criminal  charge  ;  and  proof  of 
either  would  have  been  sufficient — The 
King  v.  Evans{\9),  The  doctrine  is  further 
confirmed  by  the  opinion  of  Le  Blanc,  J., 
in  Stiles  v.  Nukes  (iO),  With  regard  to 
the  sufficiency  of  the  justification,  on  the 
ground  of  its  being  an  investigation  before 
a  magistrate,  it  is  admitted,  that  there  is 
na authority  upon  this  precise  point;  but 
the  Court  cannot  withhold  assent  from  the 
cases  giving  certain  privileges  to  publica- 
tion of  proceedings  in  courts  of  justice, 
and  which  have  been  conferred  from  a 
sense  of  puhlic  utility.  The  principle  re- 
ferred to,  and  to  the  advantage  of  which 
the  defendant  is  fully  entitled,  is  to  be 
found  in  Curry  v.  Walter  {2l\  The  King 
V.  Wright  (22\  Tfie  King  v.  Fisher  {23% 
where  Lord  EUenborough  said,  **  The  pub- 
lication of  proceedings  in  courts  of  jus- 
tice, where  both  sides  are  heard,  and  mat- 
ters are  finally  determined,  is  salutary, 
and  is  therefore  permitted  ** — Saunders  v. 

(18)  f  Mee.  &  Welfl.  91 ;  s.  c.  6  Ltw  J.  Rep. 
(N.8.)  Excb.  IS. 
(19>  S  Stark.  N.P.  35. 
(SO)  7  Etttt,  49«. 
(fl)  1  Bos.  &  Put.  5S3. 
(to  8  Term  Rep.  99S. 
(«3)  «  Canpb.  565, 


Mills  {U\  Lewis  v.  Walter (i5\  TheKmg 
V.  CarUle{2i))\  and  the  principle  founded 
upon  public  utility,  and  acted  upon  for  the 
public  advantage,  may  be  also  extracted 
from  the  cases  cited  upon  the  other  side 
for  the  plaintiff.  With  regard  to  the  ob- 
jections advanced  to  the  sixth  plea,  they 
are  answered  by  Fairman  v.  Ives{%l\ 
where  it  was  held,  that  a  petition,  ad- 
dressed by  a  creditor  of  an  officer  in  the 
army  to  the  Secretary  at  War,  hand  Jide^ 
and  with  a  view  of  obtaining,  through  hit 
interference,  the  payment  of  a  debt  due, 
and  containing  a  statement  of  facts,  which, 
though  derogatory  to  the  officer's  charac- 
ter, the  creditor  believed  to  be  true,  is  not 
a  malicious  libel,  for  which  an  action  u 
maintainable. 

Henderson^  in  reply,  denied  the  applica- 
bility oi  Lord  CnmwelVs  case,  and  of  the 
doctrine  found  in  1  Saund,  131.  The  de- 
cision in  Pain  v.  Rochester  was  not  satis- 
fiictory,  as  Gawdy,  J.  had  doubts  upon  the 
subject.  Chambers  v.  Taylor  and  Cox  v. 
Wirrall  are  also  objectionable  upon  prin- 
ciple. Neither  is  it  an  answer  to  the  objec- 
tion, th^t  the  plea  concludes  with  a  verifica- 
tion, and  that  the  plaintiff*  should  reply  de 
injurid,  as  Whittaker  v.  Mason(jZb)  renders 
it  at  least  doubtful,  whether  he  could.  The 
cases  on  which  the  defendant  relies,  such  as 
Curry  v.  Walter  and  Duncan  t.  Tkwaites, 
are  very  far  from  maintaining  the  propo- 
sition to  the  extent  laid  down,  that  reports 
of  what  occurs  in  courts  of  justice  may  be 
published  ;  still  less  can  they  be  said  to 
justify  publications  of  ex  parte  and  prelimi- 
nary discussions  before  magistrates. 

Cur,  adv.  vuU. 

TiNDAL,  C.  J.— The  first  count  ra  the 
declaration  is  framed  in  the  usual  form  for 
causing  and  procuring  a  false  and  malicions 
charge  to  be  made  against  the  plainttflT  be- 
fore a  magistrate,  and  proceedings  to  be 
taken  thereon  without  any  reasonable  or 
probable  cause.  The  second  plea,  which 
is  pleaded  to  that  count  only,  allies  ia 
terms,  that  the  defendant  caused  and  pro- 

(f  4)  6  BiDg.  213  ;  8.  c.  8  Law  J.  Rep.  CP.  «4. 
(f  5)  4  B.  &  Aid.  606. 
(26)  3  B.  &  Aid.  167. 
(«7)  5B.  &Ald.  64f. 

(€8)  tBinB.N.C.S69;  i.c.SLtwJ.Rep.  (nj^) 
C.P,  57. 
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eiired  the  charge  to  be  made  upon  and 
with  a  reasonable  and  probable  cause,  and 
then  proceeds  to  state  what  that  reasonable 
and  probable  cause  was,  and,  in  so  doing, 
alleges  the  several  facts  and  circumstances 
attending  the  transaction  out  of  which  the 
charge  before  the  Lord  Mayor  arose.    To 
this  plea  there  is  a  special  demurrer,  alleg- 
ing as  one  ground  of  objection,  that  it 
contains  no  allegation,  that  the  defendant 
at  the  time  he  caused  the  charge  to  be 
made,  had  been  informed  of,  or  knew,  or 
in  any  manner  acted  on  those  facts  and  cir- 
cumstances :  and  we  are  of  Ofunion,  that 
tlie  plea  is  bad,  not  in  form  only,  but  in 
substance,   on   this  ground  of  objection. 
The  gravamen  of  the  declaration  is,  that 
the  defendant  laid  the  accusation  without 
any  reasonable  or  probable  cause  operating 
on  his  mind  at  the  time ;    and  under  the 
plea  of  not  guilty,  the  defendant  must  have 
failed  at  the  trial,  if  he  had  not  proved 
that  the  facts  of  the  case  had  been  com- 
municated to  him,  or  at^  all  events  so  much 
of  the  facts  as  would  have  been  sufficient 
to  induce  a  belief  of  the  plaintifTs  guilt  in 
the  mind  of  any  reasonable  man,  previous 
to  the  charge  being  laid  before  the  magis- 
trate.    This  was  held   by   the  Court  of 
King's  Bench  in  the  course  of  last  term, 
upon  a  motion  for  a  new  trial  in  a  case  of 
Docwra  v.  Hilton.    And  if  the  defendant, 
instead  of  relying  on  the  plea  of  not  guilty, 
elects  to  bring  the  £icts  before  the  Court 
in  a  plea  of  justification,  it  is  obvious  that 
he  must  allege  as  a  ground  of  defence,  that 
tvhich  is  so  important  in  proof  under  the 
plea  of  not  guilty,  viz.  that  the  knowledge 
of  certain  facts  and  circumstances  which 
were  sufficient  to  make  him  or  any  reason- 
able person  believe  the  truth  of  the  charge 
which  he  instituted  before  the  magistrate, 
existed  in  his  mind  at  the  time  the  charge 
was  laid,  and  was  the  reason  and  induce- 
in  en  t  for  his  putting  the  law  in  motion : 
whereas,  it  is  quite  consistent  with  the  al- 
legations in  this  plea,  that  the  charge  was 
jnade  upon  some  ground  altogether  inde- 
pendent of  the  existence  of  the  facts  stated 
in    the  plea ;    and  that  the  defendant  now 
endeavours  to  support  the  propriety  of  the 
charge,  originally  without  cause,  by  facts 
and  circumstances  which  have  come  to  his 
knowledge  for  the  first  time  since  the  charge 
ivas  made.   Upon  this  ground  we  hold  the 
aecond  plea  to  be  insufficient  in  law. 
New  Seeibs,  VI,— C.P. 


The  second  count  of  the  declaration  is, 
for  the  composing  and  publishing  of  a  fulse 
and  malicious  libel ;  the  libel  consisting  of 
the  publication,  in  a  newspaper,  of  a  police 
report  of  the  same  proceedings  before  the 
Lord  Mayor,  which  form  the  subject-matter 
of  the  first  count.  And  die  fourth  and 
sixth  pleas  are  each  pleaded  to  the  second 
count,  "  with  the  exception  of  so  much  of 
the  count  as  charges,  that  the  defendant 
composed  and  published  the  libel  therein 
mentioned,  intending  to  cause  it  to  be  be- 
lieved that  the  plaintiff  had  been  taken 
into  custody  upon  a  criminal  charge."  To 
this  plea  various  objections  have  been  as- 
signed for  cause  of  special  demurrer,  and 
have  been  urged  in  argument  before  us. 
We  think,  however,  an  objection  appears 
upon  the  face  of  the  plea,  which  renders  it 
unnecessary  for  us  to  give  any  opinion, 
either  upon  the  formal  objections  which 
have  been  urged  against  its  validity,  or  on 
the  more  general  question  which  has  been 
raised,  viz.  whether  the  publishing  of  a 
fair  and  correct  account  of  proceedings  ex 
parle,  upon  a  charge  before  a  magistrate, 
IS  or  is  not  a  privileged  publication ;  for 
each  of  these  pleas  alleges,  as  a  ground  of 
justification,  "that  the  supposed  libel  con- 
tains a  full  and  true  account  of  all  that  took 
place  before  the  Lord  Mayor,  touching  the 
said  charge  or  complaint/'  But  it  is  an 
established  principle,  upon  which  the  pri- 
vilege of  publishing  a  report  of  any  ju- 
dicial proceedings  is  admitted  to  rest,  that 
such  report  must  be  strictly  confined  to  the 
actual  proceedings  in  court,  and  must  con- 
tain no  defamatory  observations  or  com- 
ments from  any  quarter  whatever,  in  ad- 
dition to  what  forms  strictly  and  properly 
the  legal  proceedings.  The  principle  is  so 
laid  down  in  the  case  of  Lewis  v.  Clement^ 
and  in  other  cases.  But  in  the  libel  set 
out  in  the  declaration,  afVer  the  statement 
of  the  evidence  given  before  the  Lord 
Mayor,  an  observation  is  inserted  of  Mr. 
Hobler  the  chief  clerk,  "  that  it  was  ex- 
ceedingly improper,  under  any  circum- 
stances, to  obtain  the  signature  of  the  com* 
?lainant,  a  mere  boy,  to  bills  of  exchange." 
'his  appears  to  us  to  be  a  substantive  re- 
flection on  the  character  and  conduct  of  the 
plaintiff,  which  is  altogether  unwarranted, 
in  two  respects ;  it  was  not  made  in  the 
course  of  any  judicial  proceeding,  by  any 
one  whose  duty  called  upon  him  to  make 
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it:  it  WM  uttered  by  a  person,  who, 
for  tbis  purpose,  must  be  considered  as  an 
entire  stranger :  it  is  the  same  as  if  made 
by  any  bystander  in  the  court.  Again,  it 
was  not  warranted  by  the  facts  which  were 
brought  in  evidence  against  the  plaintiff, 
which  amounted,  not  to  a  charge  of  obtain- 
ing signatures  to  blank  bills  of  exchange, 
but  to  a  charge  of  obtaining  the  signature 
of  a  young  man  to  two  blank  pieces  of 
paper  which  had  been  stamped  witli  stamps 
for  bills  of  exchange*  The  libel,  there- 
fore, contains  a  serious  reflection  on  the 
character  of  the  plaintiff,  which  the  privi* 
lege  set  up  in  the  fourth  plea,  supposing  it 
to  exist,  does  not  extend  to  justify; — a  re- 
flection, the  truth  of  which  is  not  justified 
by  the  facts  stated  in  the  sixth  plea  ;  and, 
on  those  grounds,  we  think  both  these 
pleas  are  bad. 

The  fifth  plea  is  pleaded  to  the  publi* 
cation  of  a  certain  part  of  the  libel,  which 
is  thereby  separated  and  divided  from  the 
rest ;  namely,  that  part  which  states,  that 
the  plaintiff*  was  charged  before  the  Lord 
Mayor  with  having  fraudulently  obtained 
the  signature  of  a  youth,  under  twenty 
years  of  age,  to  two  blank  stamped  bills, 
with  the  intent  to  injure  the  good  name  and 
reputation  of  the  plaintiff*.  There  can  be 
no  doubt  but  that  the  publication  of  the 
fact,  that  such  an  accusation  was  made 
against  the  plaintiff,  is  calculated  to  injure 
him  in  his  good  name  and  reputation ;  and 
that  the  defendant  is  therefore  called  upon 
to  justify  such  publication ;  and  the  only 
justifications  which  the  law  admits  to  the 
publication  of  an  accusation  of  this  nature, 
are  two :  first,  that  the  accusation  against 
the  plaintiff*  was  founded  on  facts,  which 
make  the  charge  itself  a  true  charge;  and, 
secondly,  that  the  publication  was  justified 
by  the  occasion ;  vis.  that  it  is  a  true,  full, 
and  faithful  account  of  proceedings  in  a 
court  of  justice.  The  plea  in  question  sets 
up  neither  of  these  grounds  of  defence.  It 
is  merely  an  assertion,  that  an  accusation 
was  made  by  some  third  person,  reflecting 
on  the  character  of  the  plaintiff.  Even 
whilst  The  Earl  of  Northampton's  case  (29) 
was  held  to  be  law  to  its  full  extent,  the 
repetition  of  a  slander  by  a  third  person 
was  no  justification,  unless  the  party  gave 
the  plaintiff*a  ground  of  action  against  such 
third  person,  l^  naming  the  original  author 
(t9)  12  Rep.  134. 


of  the  slander  at  the  time ;  nor,  it  would 
seem,  unless  he  averred  in  his  justification, 
his  belief,  that  the  accusation  was  true; 
per  Bay  ley,  J.  in  Macpherson  v.  Damel{SO), 
But  the  case  of  De  Qrespigny  v.  WelltsUy 
(SI)  furnishes  an  authority,  that  this  doc- 
trine does  not  extend  to  the  publication  of 
a  written  libel;  and  that  where  such  libel 
consista  in  publishing  the  fact  of  an  acca* 
sation  having  been  made  against  another, 
the  defendant  must  shew  the  accusation  to 
be  true.  The  justification  in  the  present 
ease,  in  fact,  amounto  to  no  more  than  a 
republication  of  the  libel  itaelf. 

If  the  libel  is  to  be  taken  as  containing  a 
publication  of  legal  proceedings, — as  might 
be  surmised  from  the  whole  of  the  libel  as 
stated  in  the  declaration, — then  the  plea  n 
bad,  because  it  omita  to  state,  that  it  is  a 
true  and  accurate  report  containing  the 
whole  of  what  passed  on  that  occasioo. 
The  terms  of  the  accusation  should  be 
stated,  not  merely  the  result  of  it;  for  if 
the  terms  in  which  it  was  preferred  were 
stated,  it  might  carry  with  it  its  own  refu- 
tation or  explanation.  See  Stnmders  v. 
Mills,  Flint  v.  Pike{pt\  Smiih  ▼.  Thomtu 
(3d).  And,  still  further,  it  appears  on  this 
very  record,  that  the  libel  justified  is  in 
fact  a  part  of  a  legal  proceeding  only,  vis. 
the  charge,  which  the  defendant  is  not 
justified  m  publishing  alone.  See  Rex  v. 
Lee  (34),  Rex  v.  Fisher  {S5).  We  therefore 
think  the  fifth  plea  bad  also ;  and,  upon  the 
above  several  pkas  demurred  to,  we  give 

"'  Judgment  for  the  plaint^. 


1837. 


BRAMAH  AND  AKOTHSRO.  XVAK 
HEREDITII      ROBERTS     AXB 
^       OTHERS.^ 

Joint  Stock  Company — Bill  of  Exchange, 

In  an  action  by  the  plaintiffs^  indorsees 
of  a  bill  of  exchange,  dranm  by  a  direcUn' 
of  a  joint  stock  company,  upon  and  accepted 

(30)  10B.&C.e70;8.c8LtwJ.Rep.K.B.  I4i 
(51 )  5  Biog.  403 ;  t.  c  7  Liw  J.  Rep.  C.P.  100. 

(32)  4B.&C.47SsB.a3LswJ.RepiK.B.f7t. 

(33)  t  BiDg.N.C.  S72i8.c. 5  Lsir  J.  Rep. (JU.) 
C.P.  5«. 

(34)  5  Eep.  Its. 

(35)  SCainpb.663. 

•  Vide  1  Bing.  N.C.  466,  481 ;  tnd  4  Law  J. 
Rep.  (  N.S. )  C.P.  8 1 ,  where  this  caee  cime  before  the 
Court  upon  special  demurrer  to  the  repUcstlOB,  ttd 
upon  motion  to  withdraw  the  demtmer. 
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bg  ike  chairman  for  ttW  and  direetorsf  H 
haomg  appeared  that  the  defendants^  since 
they  became  members  of  the  association^  nei» 
iher  paid  nor  sanctioned  the  payment  of  any 
bills  of  exchange^  except  such  as  tnougk 
dramn  btfore^  were  payable  after  they  became 
directors,  and  which  were  given  for  services 
done  to  the  company,  and  that  no  bills  had 
been  given  since  some  of  the  defendants  be^ 
came  directors,  but  all  payments  had  been 
made  in  cash;  and  there  being  no  evidence 
given  by  the  plaintiffs  of  the  constitution  of 
the  company,  nor  of  any  authority  given  by 
deed  or  otherwise,  to  anyone  of  the  directors, 
to  bind  the  other  directors,  or  to  bind  the 
company  at  large,  by  his  acceptance  tf  bills 
of  exchange: — Held,  tliat  there  was  no 
proqfofan  implied  authority  given  to  one 
director  to  bind  the  others  by  his  acceptance: 
and  that  the  verdict  found  for  the  defendants 
was  warranted  by  and  consistent  with  the 
€Vtdenoe» 

This  was  an  action  brought  to  recover 
the  sum  of  6001,,  the  amount  of  a  bill 
of  exchange^  dated  the  22nd  of  October 
1B33,  drawn  by  the  defendant,  W.  Clare, 
upon  the  defendants,  E.  M.  Roberts,  J.  and 
0«  H.  Foster,  F.  Blakesley,  and  others,  di- 
rectors of  the  South  Metropolitan  Gas  and 
Coke  Company,  payable,  three  months 
after  date,  to  die  order  of  the  defendant 
Clare,  and  by  him  indorsed  to  the  plain- 
tiffs. The  bill  was  accepted  by  the  de- 
feodant,  E.  M.  Roberts,  as  chairman,  for 
himself  and  directors  (2) ;  and  the  question 
in  the  cause  was,  whether  the  defendant 
Roberts  had  authority  to  bind  the  other 
defendants,  as  directors  of  the  company, 
by  the  acceptance  in  question.  The  com- 
pany was,  it  appeared,  projected  in  1828, 
by  the  defendants,  Roberts  and  Clare,  and 
in  July  1830,  the  defendant.  W,  Baker, 

(f)  Tbe  bin  wat  in  these  words:  "Londoa. 
9nmd  October  1893.  Three  monthf  after  date  p«7 
to  my  order  the  toin  of  500/.  for  Tilue  received. 
^W.  Claie.  To  Meesre.  E.  M.  Roberts,  Jaaee  and 
O.  H.  Foster,  F.  Blakealej,  and  othere,  direetora  of 
thm  Sonth  Metropolitan  Oaa  and  Coke  Company." 
Tbe  acceptance  was  as  follows :  '*  Accepted  for  aelf 
and  direetora,  £.  M.  RoberU,  chairman,  payable  at 
Shr  C.  Price  h  Co.,  benkera."  The  defeodanta, 
S.  M.  Roberta,  L.  Roberta,  and  W.  Clare,  aaid  in 
tbeir  plea,  that  Clare  did  not  indorae  the  bill  to 
plnintillb  mnto  #t  farmd ;  and  to  the  reeidne  of  the 
declaration,  that  they  did  not  promiae,  ke.  The 
pleading  of  the  other  defendants  will  be  ibniid  in 
\  Bing .  N.C.,  ssd  i  Law  J.  Hep.  Wore  reftrred  to. 


became  a  member  of  the  managiog  com-  , 
mittee;  and  in  January  1831,  the  defen«- 
dant  Lewis  Roberts  joined  the  undertak- 
ing. In  the  latter  end  of  March  1883,  the 
defendant  G.  H.  Foster  became  a  direc- 
tor ;  and  in  the  April  following,  the  other 
defendants,  J.  Foster,  F.  Blakesley,  and  W. 
Lyall,  became  members  of  the  direction. 
Previously  to  the  directors  of  1 833  joining 
the  concern,  the  other  defendants  had 
been  able  to  raise  only  a  small  sum  from 
the  deposits  paid  by  the  subscribers  for 
shares,  and  had  incurred  liabilities  to  a 
considerable  extent,  for  which  they  had 
accepted  bills  sometimes  in  the  same  form 
as  the  acceptance  in  question,  at  others 
in  the  names  of  three  of  the  directors,  in 
the  style  of  an  ordinary  partnership,  and 
at  others  in  the  name  of  the  defendant 
Evans  M.  Roberts,  without  the  addition 
of  his  title  of  chairman. 

The  company's  accoimt  with  the  Messrs. 
Price,  bankers,  was  opened  on  3rd  of  April 
1830,  and  was  closed  on  the  11th  of  Fe- 
bruary 1832,  the  balance  being  paid  up 
to  the  24th  of  December  1831.  There 
were  no  funds  in  the  hands  of  the  bankers 
until  the  18th  of  March  1833,  and  the  first 
payment  was  made  on  the  next  day,  the 
19th.  The  greater  part  of  the  bills  above 
referred  to,  were  outstanding  at  the  time  of 
the  new  directors  joining  the  concern ;  and 
these  gentlemen,  having  satisfied  them- 
selves that  the  acceptances  had  been  given 
for  value  received  on  account  of  the  com- 
pany, directed  the  company's  bankers  to 
discharffe  them  out  of  the  funds  acquired 
by  the  issue  of  shares,  after  their  joining 
in  the  speculation.  The  following  is  a 
copy  of  the  letter,  addressed  by  the  direc- 
tors to  the  bankers,  authorizing  payment 
of  the  bills. 

«  South  Metropolitan  Gas  Office,  3, 
Crosby  Square,  24th  April  1835. 
"  To  Sir  C.  Price  &  Co. 

"  Gentlemen — We  have  the  honour,  ia 
pursuance  of  a  resolution  entered  into  at 
a  general  meeting  of  the  directors,  held  on 
the  22nd  inst,  to  transmit  you  the  follow- 
ing particulars  of  bills  accepted  by  E.  M. 
Roberts,  Esq.,  for  account  of  the  South 
Metropolitan  Gas  Company,  and  to  re* 
quest  that  die  same  may  be  paid  on  pre* 
senUtion."  [Then  followed  the  list  of 
bills.] 

This  letter  was  signed  by  all  the  direc- 
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tors.  The  plaintiffs,  for  the  support  of 
their  case,  relied  on  this  letter,  and  upon 
the  fact  of  the  payment  of  two  or  three 
other  bills,  drawn  previously  to  the  new 
directors  joining  the  company,  but  paid 
subsequently ;  and  it  was  said,  that  it  being 
proved,  that  a  partnership  existed  under 
the  firm  of  the  South  Metropolitan  Gas 
and  Coke  Company,  which  carried  on 
business  by  means  of  bills  of  exchange, 
and  that  the  defendants  were  partners  in 
the  concern  prior  to  the  acceptance  of  the 
bill  upon  which  the  action  was  brought, 
and  that  the  company  had  gone  on  paying 
bills  of  exchange,  it  followed  that  no  evi- 
dence of  express  authority  from  the  other 
defendants  to  £,  M.  Roberts  to  accept 
bills,  was  required;  that  the  public  had 
become  familiar  with  that  course  of  busi* 
ness ;  and  it  was  therefore  the  duty  of  the 
defendants,  by  express  notice,  to  caution 
the  public  if  any  alteration  had  taken  place 
in  the  mode  in  which  their  business  Mas 
carried  on. 

The  questions  led  to  the  jury  by  the 
learned  Judge,  Tindal,  C.J.,  before  whom 
the  cause  was  tried,  were,  whether  £•  M. 
Roberts  had  any  express  authority  from 
the  other  defendants  to  accept  bills  of  ex- 
change for  them,  or  whether  the  defen- 
dants had  recognized  any  such  authority 
in  him,  by  the  payment  of  the  bills  given 
in  evidence.  The  question  of  implied  au- 
thority was  reserved  for  the  consideration 
of  the  Court.  A  verdict  having  passed 
for  the  defendants — 

Wilde^  Sen.  obtained  a  rule  for  setting 
it  aside,  and  entering  a  verdict  for  the 
plaintiffs,  or  for  a  new  trial. 

Sir  W.  W.  FoHetU  Cronder,  and  Amos^ 
shewed  cause. — The  defendants  are  not 
liable  upon  this  bill,  unless  Roberts  had 
authority  to  make  them  responsible  by  his 
acceptance,  and  the  onus  of  prpving  this 
was  strictly  upon  the  plaintiffs.  There  is 
no  authority  implied  by  law  in  some  di- 
rectors of  a  company  to  bind  other  direc- 
tors and  shareholders  by  a  bill  of  exchange^ 
in  the  same  manner  as  there  might  be  in 
one  partner  in  a  trading  firm  to  bind 
others ;  for  ordinary  partnerships  and  joint 
stock  companies  are  widely  distinguishable 
in  their  nature,  objects,  mode  of  formation, 
and  management;  and  the  mutual  trust  and 
confidence  that  exists  in  the  one,  is  not  to 
be  found  in  the  other.    It  is  questionable, 


however,  whether  these  persons  can  be 
considered  as  partners  in  the  association  at 
all — Fox  and, others  v.  Clifi<m{S\  In 
Dkkenion  v.  Faipy(4\  it  was  held  incum- 
bent on  the  plaintiff  to  give  evidence  of 
the  authority  of  the  directors  of  a  mining 
company  to  draw  or  accept  bills  of  ex- 
change, either  by  producing  the  deed  of 
partnership,  or  shewing  that  it  was  neces- 
sary for  carrying  on  the  business  of  that 
company,  or  that  it  was  usual  for  other 
mining  companies  to  draw  bills  of  ex- 
change, and  the  only  distinction  between 
that  case  and  the  present,  is,  that  this 
company  was  fornied  for  the  purpose 
of  manufacturing  gas  instead  of  working 
mines.  Besides,  as  the  bill  was  drawn 
out  of  the  ordinary  form,  it  was  imperative 
upon  the  plaintiffs,  if  they  meant  to  hold 
the  defendants  liable,  to  make  inquiries  on 
the  subject ;  they  were  bound  to  ascertain 
upon  what  grounds  Roberts  assumed  an 
authority  to  bind  the  others.  A  bill  drawn, 
as  this  was,  may  be  considered  as  drawn 
by  procuration,  and  in  AUwood  v.  JlficfuiM^ 
(5),  it  was  held,  that  a  person  taking  sudi 
a  bill,  ought  to  exercise  due  caution,  for 
he  must  take  it  upon  the  credit  of  the  party 
who  assumes  the  authority  to  accept,  and 
it  would  be  only  reasonable  prudence  to 

(3)  6  Ding.  77;  t.  c.  9  Bing.  115;  9  Law  /. 
Rep.  C.P.  S77.  lliii  case,  after  two  ooacQrreat 
veraicta  for  Uie  plaintiff,  came  before  the  Court,  upoa 
a  rule  for  a  second  new  trial,  which  waamade  abeo- 
Inte ;  Tindal,  C  J^.^saying, "  If  the  quettiona  had  been 
merely  oueettons  of  fact,  we  should  probeUy  have 
hedtated  much,  after  two  concurrent  verdicts  fisr 
the  plaintiffa,  before  we  ahould  hare  sent  the  cauae 
down  to  a  third  inreatigation ;  for  though  no  predie 
rule  can  be  laid  down  upon  thia  point,  but  each  case 
must  stand  upon  its  own  proper  ground;  yet,  it 
would  be  only  upon  very  strong  and  weU-grooaded 
dissttisfsction  with  the  former  verdicts,  that  the 
Court  would  be  induced  so  far  to  interfere  with  the 

{iroper  prorince  of  the  jury*  on  questions  which  the 
aw  has  placed  under  their  peculiar  jurisdiction,  as 
to  send  a  mere  question  of  fact  to  trial  by  a  third 
jury,  when  two  hare  before  pronounced  the  saase 
opinion  upon  it.  But  the  questions  in  this  cass 
submitted  to  the  jury,  were  not  questiona  of  mere 
fact,  but  questions  in  which  the  law  and  fact  were 
so  intimately  invdred  and  combined  together,  that 
the  jury  cannot  be  said  to  have  come  to  a  right  eon* 
dusum  upoa  the  fact,  unleas  they  are  contented  to 
take  the  law  upon  the  subject,  from  the  Judge  who 
prssides  at  the  trial"— Upoa  thia  subject,  ride  Stsel 
e.  Foster,  ente,  t6S,  where,  after  two  ooacomat 
Terdicts,  the  Court  refused  to  send  the  case  to  a 
third  inTestigation.  But  the  questions  there,  were 
questions  of  fact. 

(4)  10B.&C.lf8;s.o.8LawJ.Rep.K.B.51. 

(5)  7B.&as76;s.c6LKwJ.R(i^K3.9. 
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require  the  production  of  that  authority. 
The  inquiry,  if  made  in  thie  case,  at  the 
bankers  where  the  hill  was  made  payable, 
would  distinctly  have  negatived  the  fact 
of  Aoberts*s  authority  to  accept,  and  have 
proved  to  the  plaintiffs  that  no  cheques  or 
orders  would  be  paid,  unless  they  had  the 
signatures,  first,  of  three  directors,  and  from 
a  certain  period  of  five  directors,  counter- 
signed by  the  secretary.     Even  in  cases 
of  ordinary  partnerships,  where  the  power 
of  accepting  bills  is  implied  by  law,  such 
power  naay  be  rebutted  by  express  pre- 
vious notice  to  the  party  taking  such  secu« 
ritj,  from  .one  partner,  that  the  other  would 
not  be  liable — Lord  Oalway  v.  Mathews  (6). 
The  doctrine  will  be  found  still  further 
illustrated  in  Denton  v.  Rodie(7),  andZ)tf- 
carrer/  v.  Gill(S\  A  case  has  also  occurred, 
where  the  banker  who  advanced  money 
upon  bills  of  exchange  drawn  by  a  partner 
in  bis  own  name,  had  no  remedy  against 
the  partnership,  though  the  proceeds  were 
carried  to  the  partnership  account — Emly 
V.  Lye  {9).  The  plaintiffs,  therefore,  ought 
not  to  recover,  ds  they  were  themselves  to 
blame  in  taking  a  bill  drawn  out  of  the 
common  form,  ivithout  making  proper  in- 
quiries as  to  the  authority  of  the  acceptor; 
and  there  was  nothing  to  shew  any  neces- 
sity for  drawing  bills,  or  that  the  plaintiffs 
were  deceived  or  misled. 

ff^idCf  Serf,  and  Kelly,  in  support  of  the 
rule. — Dickenson  v.  Valpy  and  Fox  v.  Clif^ 
ton  are  inapplicable,  as  those  were  clearly 
cases  of  joint-stock  companies,  and   the 
latter  case  was  decided,  upon  the  ground 
that  the  defendant,  by  the  mere  payment 
of  a  deposit,  had  not  become  a  partner  in 
the  concern.     In  the  present  case,  there 
are  none  of  the   circumstances  belonging 
to  a  joint-stock  company;  no  mention  is 
made  in  the  deed  of  any  shareholders,  and 
the  defendants  are  in  the  situation  of  ordi- 
nary partners,  notwithstanding  they  have 
assumed  the  name  of  directors.  For  aught 
that  appears,  they  are  the  only  partners, 
and  they  have  rendered  themselves  respon- 
sible, by  paying  bills  in  the  same  form  as 
the  present,  as  well  as  in  other  forms.     A 
change  of  directors,  or  an  addition  to  their 
number,  cannot  alter  their  responsibility, 

(6)   10  East.  963, 
(7)3  Campb.  493. 
(8>  1  Moo.  &  Malk.  450. 
(9)  15E«rt,7. 


for  the  concerns  of  the  company  appear  to 
have  been  carried  on  by  means  of  bills  of 
exchange  at  a  long  credit,  and  the  di- 
rectors from  time  to  time  paid  or  renewed 
such  bills.     As  to  the  negligence  of  the 

Elaintiffs  in  omitting  to  make  inquiries  re- 
itive  to  the  authority  of  the  acceptor,  the 
rule  upon  that  subject  has  been  much  re- 
laxed since  the  decision  in  Gill  v.  Cubiit 
(10),  as  in  Backhouse  v.  Harrison  (11), 
where  Patteson,  J.  said  he  never  approved 
of  the  doctrine,  and  in  Crook  v.  Jadis 
(12),  where  it  was  held,  that  nothing  short 
of  gross  negligence  would  be  an  answer ; 
and  the  doctrine  was  again  questioned  by 
Parke,  B.,  delivering  the  judgment  in  F05- 
ter  V.  Pearson  (13).  It  is  said,  that  the 
onus  of  proving  the  implied  authority  to 
accept,  lies  on  the  plaintiffs ;  but,  on  the 
trial,  they  did  prove  that  which  was  equi- 
valent— they  proved  that  the  defendants 
came  into  the  association,  that  they  sanc- 
tioned the  payment  of  the  bills  then  run- 
ning ;  and  they  gave  no  intimation  of  any 
change  or  alteration  in  the  mode  of  trans- 
acting busine.ss.  As  to  the  cases  of  Lord 
Galway  v.  Matheivs,  Emly  v.  Lye,  and  the 
others  which  have  been  referred  to,  they 
were  merely  instances  of  bills  improperly 

^'*^"-  Cur.  adv.  vult. 

TiNDAL,  C.J. — This  was  an  action  in 
which  the  plaintiffs  declared,  in  their  first 
count,  upon  a  bill  of  exchange  for  500/., 
bearing  date  the  2Snd  of  October  1833, 
drawn  by  W.  Clare  upon  and  accepted  by 
the  defendants,  payable  to  the  order  of  the 
drawer,  and  by  him  indorsed  to  the  plain- 
tiffs. Three  of  the  defendants,  £.  M. 
Roberts,  Lewis  Roberts,  and  W.  Clare, 
pleaded  to  this  count,  that  W.  .Clare  did  not 
indorse  the  bills  of  exchange  to  the  plain- 
tiffs; and  the  remaining  five  defendants, 
viz.  Baker,  the  two  Fosters,  Lyall,  and 
Blakesley,  pleaded  that  the  defendants  did 
not  accept.  The  issue  upon  the  first  plea 
was  found  for  the  plaintiffs ;  the  issue 
upon  the  second  for  tlie  defendants ;  and 
the  question  comes  before  us  on  a  motion 
by  the  plaintiffs  for  a  new  trial,  upon  two 

(10)  3  B.  &  .C.  466 ;  8.  c.  3  Law  J.  Rep.  K.B.48. 

(11)  3  Npv.  &  Man.  188 ;  s.  c.  3  Law  J.  Rep. 
(N.S.)  K.B.  38. 

(12)  lbid.257  ;i.c.SLaw  J.Rep.(N.s.)K.B.87. 

(13)  1  Cr.  M.  &  R.  849 ;  8,  c.  4  Uw  J.  Rep. 
(n.8.)  Ezcb.  120. 
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grouncU:  first,  that  firom  the  sitnation  in 
which  the  defendants  were  placed  with 
respect  to  each  other,  there  was  an  implied 
authority  given  to  any  one  to  bind  the 
others  by  his  acceptance ;  and  next,  that 
the  verdict  was  against  evidence. 

The  bill  of  exchange,  when  produced 
in  evidence,  appeared  to  be  dated  the  22nd 
of  October  1833;  to  be  drawn  by  William 
Clare,  and  to  be  directed  to  **  Messrs.  £. 
M.  Roberts,  James  and  G.  H.  Foster,  F. 
Blakesley,  and  others,  directors  of  the 
South  Metropolitan  Gas  Light  and  Coke 
Company,  No.  d,  Crosby  Square ;  and  the 
form  of  the  acceptance  was,  "Accepted  for 
self  and  directors. — £.  M.  Roberts,  chair* 
man."  The  bill  was  made  payable  to  the 
order  of  the  drawer ;  by  whom  it  was 
aflerwards  indorsed  to  the  plaintiffs.  Upon 
the  face  of  the  bill,  therefore,  and  without 
evidence  to  explain  the  actual  relation  of 
the  parties  to  each  other,  it  did  not  appear 
to  be  a  bill  of  exchange  accepted  by  one 
of  the  partners  of  an  ordinary  firm  trading 
in  partnership  together,  but  a  bill  drawn 
upon  the  directors  of  a  joint  stock  com* 
pany,  and  accepted  by  the  chairman  for 
himself  and  the  other  directors ;  for  the 
address  of  a  bill  to  the  directors  of  a  me* 
tropolitan  company,  and  the  frame  of  ac* 
ceptance  by  a  cnairman  of  such  directors, 
for  himself  and  the  other  directors,  can 
only  be  referable,  unless  some  explanation 
is  given,  to  a  company  of  the  description 
well  known  in  all  the  courts  of  law  and 
equity  in  Westminster  Hall  as  joint-stock 
companies,  and  not  to  ordinary  partner- 
ships in  trade.  It  was  proved  upon  the 
trial  of  the  cause,  that  Clare,  the  drawer 
of  the  bill,  from  whom  the  plaintiffs  de« 
rived  title,  and  upon  whose  indorsement 
they  rely,  was  the  same  William  Clare 
who  is  one  of  the  acceptors,  and  one  of 
the  defendants  in  his  capacity  of  acceptor : 
so  that  the  bill  is  drawn  by  one  of  the 
directors  upon  himself  and  the  other  di* 
rectors,  payable  to  his  own  order,  and 
accepted  by  another  director  for  himself 
and  the  rest.  But  the  right  of  one  direc* 
tor  to  draw  a  bill  upon  the  rest,  and  still 
further  the  power  of  one  director  to  accept 
a  bill  for  himself  and  the  others,  so  as  to 
make  those  others  liable,  according  to  the 
case  of  Dickenson  v.  Fa/py, — in  the  autho- 
rity of  which  case  we  entirely  concur, — is 
not  a  right  or  power  implied  by  law»  liko 


that  which  belongs  to  one  memlier  of  an 
ordinary  partnersb^  in  trade,  with  respect 
to  bilk  drawn  and  accepted  for  the  pur- 
poses of  the  trade ;  it  must  depoid  upoa 
the  powers  given  by  the  charter,  or  deed 
or  agreement,  under  which  the  company  ii 
established  and  constituted,  or  some  other 
agreement  between  the  parties,  whether  a 
bill  so  drawn  and  accepted  shall  or  ahiU 
not  have  that  legal  effect. ' 

But  upon  the  trial  of  this  cause,  no  evi- 
dence whatever  was  given  by  the  plaintifi 
of  the  constitution  of  this  company,  nor  of 
any  authority  given  by  deed  or  otherwise 
to  any  one  of  the  directors  to.  bind  the 
other  directors,  or  to  bind  the  company  at 
large,  by  his  acceptance  of  bilk  of  ex- 
change ;  and  in  the  absence  of  auch  evi- 
dence, we  are  of  opinion  that  no  sodi 
authority  is  to  be  implied  by  law,  or  cao 
be  held  to  exist. 

The  principal  contention,  however,  oo 
the  argument  before  us,  on  the  part  of  the 
plaintiffs,  has  been  rested  on  two  grounds] 
first,  that  the  defendants  are,  in  point  of 
fact,  the  only  persons  who  have  any  in- 
terest in  the  concern ;  so  that  the  calling 
themselves  directors  on  the  faoe  of  the  biU, 
is  matter  of  description  only,  which  diey 
have  thought  fit  gratuitously  to  assumey 
whikt  they  are  in  fiict  the  individual  part« 
ners  in  an  ordinary  trade  or  business;  and, 
secondly,  that  even  if  they  are  to  be  con- 
sidered as  directors,  the  evidence  at  the 
trial  proved  that  the  defendants  had  paid 
various  bilk  accepted  in  the  same  foraa, 
and  that  such  mode  of  dealing  shews  diit 
they  have  treated  themselves  as  liahk 
under  the  present  form  of  acceptance,  and 
is  sufficient  evidence  of  a  mutual  authori^ 
to  bind  each  other  by  accepting  bilk  of 
exchange. 

As  to  the  first  ground  of  argument,  then 
was  no  evidence  to  shew  tluit  the  defen* 
dants  were  any  other  than  as  described 
upon  the  bill,  Uiat  is,  directors  of  a  com- 
pany properly  so  called.  On  the  contrsiy, 
the  evidence  given  on  this  subject,  so  ftr 
as  it  went,  tended  to  establish  that  a  joint* 
stock  company  really  exUted ;  for  it  was 
proved  that,  in  May  1830,  tho  sum  of  U 
per  share  had  been  paid  into  the  banktrs 
as  a  deposit ;  that  the  account  was  opened 
with  the  bankers,  in  the  name  of  the  South 
Metropolitan  Gas  Light  and  Coke  Com- 
pany; that  the  payments  bjf  the  bankers 
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were  made  upon  the  signatures  of  the 
directors ;  and  that  there  was  a  secretary 
to  the  company :  all  which  evidence  is  ap« 
plicable  only  to  the  existence  of  an  ordi- 
nary joint-stock  company:  and  if  it  was 
intended  to  rely  on  an  alteration  in  the 
nature  of  the  company  since  that  time,  such 
alteration  should  nave  been  proved  by  the 
plaintifis. 

As  to  the  second  ground  of  the  plain* 
tiffs'  argument,  the  evidence  was,  that  two 
of  the  defendants,  the  Messrs.  Foster,  did 
not  become  directors  until  about  the  24th 
of  April  1833;  that  no  bill  of  exchange 
had  been  accepted  since  that  time,  but  that 
all  payments  had  been  made  in  cash;  and 
that  no  bill  in  which  the  names  of  the 
Messrs.  Foster  were  specified,  and,  indeed, 
no  bill  drawn  since  the  time  at  which  they 
joined  the  concern,  had  been  paid  with 
their  authority.*  And  as  to  the  payments 
which  they  had  sanctioned,  such  payments 
were  all  confined  to  payments  of  former 
acceptances,  before  they  became  partners, 
which  had  been  given  on  account  of  goods 
furnished  to,  or  work  done  for  the  com* 
pany,  that  is,  acceptances  to  which  they 
were  not  personally  liable,  but  which  they 
might  think  themselves  under  a  moral  ob- 
ligation to  pay.  If,  indeed,  the  Messrs. 
Foster  had  paid  bills  of  exchange  drawn 
upon  Roberts  and  other  directors,  and  ac« 
cepted  by  Roberts  **  for  self  and  other  di- 
rectors," after  they  had  acquired  a  share 
in  tbe  concern,  and  become  directors,  it 
might  have  afforded  evidence  of  an  autho- 
rity to  the  chairman  to  accept  the  present 
bill,  and  consequently  of  their  liability 
under  such  acceptance ;  but  no  such  evi- 
dence was  given. 

We  cannot,  therefore,  see  sufficient  rea- 
son for  sending  this  cause  to  a  new  trial : 
for  we  think  the  jury  were  justified,  upon 
the  evidence  which  was  before  them,  in 
coming  to  the  conclusion  at  which  they 
arrived  on  both  the  points  lefl  to  them; 
and  it  is  not  suggested,  that  any  new  evi- 
dence could  be  laid  before  them  upon  a 
second  trial,  of  which  the  plaintiffs  might 
not  have  availed  themselves  on  the  first. 
And  as  to  the  point  which  was  reserved  at 
the  trial  for  consideration,  we  are  satisfied 
that  there  was  no  implied  authority  to 
accept  this  bill,  resulting  from  the  situation 
of  ibt  parties  in  the  concern. 

Rule  diUchargtdt 


1837    Z^*^^'  AssroKSB  or  pabtinotok,  an 

\        insolvent,  t7.  HARRINQTON. 

Insolvent — Imprisonment — Execution. 

Where  an  insolvent  was  arrested  upon  the 
Bth  of  November,  but  was  not  conveyed  to 
j^son  until  the  Iftth,  being  left  during  the 
interval  in  the  care  of  a  friend  of  the  ^ker^ 
and  a  sale  of  the  insolvent's  effects,  under  a 
fieri  facias  took  place  between  the  bth  and 
\%th  of  November: — Held,  that  the  arrest 
of  the  insolvent  upon  the  Bth  wets  not,  under 
the  circumstances,  such  a  commencement  of 
his  imprisonment  as  rendered  the  execution 
void  under  the  54th  section  of  the  7  Geo,  4« 
c.  57.  (Insolvent  Debtors  Act  J,  andconse* 
quently,  that  the  defendant,  the  execution 
creditor,  was  entitled  to  retain  the  proceeds 
of  the  sale. 

Trover  for  the  value  of  certain  goods, 
seized  by  the  defendant  under  Sifi.fa. 

Pleas — Not  guilty;  and  a  denial  of 
property  in  the  goods  in  the  plaintiff  as 
assignee. 

At  the  trial,  before  Patteson.  J.,  at  the 
Worcester  Assizes,  it  appeared,  that  a 
levy  was  made  upon  the  insolvent's  goods 
on  the  28th  of  October  1836,  under  a 
Jt.  fa.,  upon  a  judgment  by  warrant  of 
attorney  from  the  insolvent  to  the  defen- 
dant, and  a  sale  took  place  between  the 
5th  and  12th.  The  insolvent  was  arrested 
on  the  5th  of  November  1830,  by  a  she- 
riff's officer,  who  took  him  to  a  beer-housci 
and  lefl  him  in  the  care  of  a  person,  (to 
whom  he  delivered  the  warrant,)  and  he 
was  not  taken  to  prison  until  the  12th  of 
November.  The  learned  Judge  directed 
the  jury  to  find  a  verdict  for  the  plaintiff, 
if  they  thought  the  party,  in  whose  charge 
the  insolvent  was  lefl,  was  the  assistant  of 
the  officer,  to  whom  the  warrant  was  ori- 
ginally delivered;  and  for  the  defendants 
if  they  thought  that  he  was  merely  the 
friend  of  the  officer.  Accordingly,  the 
jury  found,  that  the  insolvent  was  not  in 
the  custody  of  the  sheriffs  officer,  but  of 
his  friend,  and  gave  a  verdict  for  the  de- 
fendant. 

R.  v.  Ricliards,  pursuant  to  leave, 
moved  to  enter  a  verdict  for  the  plaintiff, 
contending,  that  the  arrest  of  the  insolvent 
must  be  t^en  to  be  the  commencement  of 
his  imprisonment,  so  as  to  make  the  sub- 
sequent sale  of  the  good?  invalid  within 
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the  84th  section  of  7  Geo.  4.  c.  57(1); 
and  he  referred  to  sections  30  aiid  31, 
ivherein  the  words  used  were,  "  arrest  or 
other  commencement  of  imprisonment,**  as 
bearing  out  that  construction  of  the  act. 

Talfourd,  Serj,,  and  Bushy^  shewed 
cause. — The  question  is,  whether  the  in- 
solvent was  in  such  custody,  on  the  5th  of 
November,  as  would  have  entitled  him  to 
petition  for  his  discharge  under  the  Insol« 
vent  Act.  Section  1 2  clearly  establishes 
that  he  was  not,  for  it  enacts,  that  the 
statute  is  to  extend  only  to  prisoners 
within  the  walls ;  and  the  only  excepted 
case  is  that  of  a  party  who  cannot  con- 
tinue to  reside  within  the  walls  without 
serious  injury  to  his  health.  The  30th 
and  31st  sections,  referred  to  upon  the 
other  side,  create  restrictions  favourable 
to  the  creditors,  and  are,  in  themselves, 
strong  arguments  against  the  interpretation 
attempted  to  be  given  to  the  statute.  And 
besides,  if  such  was  the ,  intention  of  the 
legislature,  it  was  easy  for  them  to  have 
declared  it : — at  all  events,  from  anjalogy 
to  that  which  is  required  by  the  bankrupt 
law,  the  confinement  should  be  conti« 
nuous,  which  was  not  the  case  here,  as 
Newman  had  no  authority  to  detain  the 
insolvent.  The  object  for  which  the  plaintiff 
contends,  could  not  be  attained  by  a  series 
of  broken  and  successive  imprisonments — 
Tribe  v.  Webber{2),  Barnard  y.  Palmer{S). 
The  situation  of  the  insolvent  should  be 
considered  as  within  the  words  of  Tindal, 
C.J.  in  Sims  v.  Simpson  (4)^  where  his 
Lordship  expresses  himself  thus : — "  It  is 
said,  that  the  use  of  the  word  '  prisoner' 
implies,  that  the  assignment  should  pass 

(1)  Which  enacts,  '*  that  in  all  cases  where  any 
pKsoner  who  shall  petition  the  said  Court  for  relief 
under  this  act,  sbaH  have  executed  any  warrant  of 
attorney  to  confess  judgment,  or  shall  have  given 
any  cognovit  actionem,  whether  for  a  valuable  consi- 
deration or  otherwise,  no  person  shall,  after  the 
eommetieement  of  the  imprmnment  of  such  prisoner, 
avail  himself  or  herself  of  any  execution  issued  or  to 
be  issued  upon  any  judgment  obtained  or  to  be  ob- 
tained upon  such  wsrrant  of  attorney  or  cognovit 
aetimietn,  either  by  seizure  and  sale  of  the  property 
of  such  prisoner  or  any  part  thereof,  or  by  sale  of 
such  property  theretefore  seized  or  sny  part  thereof; 
but  that  any  person  or  persons  to  whom  any  sum  or 
sums  of  money  shall  be  due  in  respect  of  any  such 
warrant  of  attorney  or  cognovit  actionem,  shall  and 
may  be  a  creditor  or  creditors  under  this  set." 

(t)  WiUes  Rep.  464. 

f  S)  1  Campb.  509. 

(4)  1  Bing.  N.C.  S06;  s.c.  4  Uw  J.  Rep. 
(M.S.)  C.P.  35. 


whatever  he  possessed  at  the  time  he  be- 
came a  prisoner ;  but  the  word  *  prisoner'  is 
used  only  to  identify  the  person,  and  not 
to  give  a  retrospective  effect  to  his  acts." 
B»  V,  Bicltardst  in  support  of  the  rule. 
— The  scope  and  object  of  the  act  are, 
that  the  property  of  a  debtor  shall  be 
divided  amongst  his  creditors,  as  soon  as 
he  is  in  custody  with  a  view  of  taking  the 
benefit  of  the  act.  As  the  insolvent  went 
to  prison  upon  the  process  whereon  he 
was  arrested,  the  rights  of  the  assignee  were 
inchoate  at  «the  time  of  the  arrest*  The 
rights  of  the  creditors  cannot  be  afiected 
by  the  wrongful  act  of  the  sheriff,  or  his 
officers;  for  if  so,  the  statute  mi^t  be 
rendered  inoperative  by  their  collusion. 
Cur.  adv.  vuk. 

TiNDA£,  C.J. — ^The  principal  question 
raised  in  this  case  for  our  consideration, 
turns  upon  the  proper  construction  to  be 
put  upon  the  34th  section  of  the  general 
Insolvent  Act,  which  limits  tlie  time  afler 
which  no  one  shall  avail  himself  of  any 
execution  upon  a  judgment  signed  under  a 
warrant  of  attorney  or  a  cognovit  actionem, 
given  by  a  prisoner  who  petitions  under 
Uiat  statute,  llie  words  of  that  section 
are,  that  no  person  shall  avail  himself  of 
such  execution  '*  after  the  conunencement 
of  the  imprisonment  of  such  prisoner." 
On  tlie  part  of  the  plaintiff  it  is  contended, 
that  the  arrest  of  the  debtor  is,  within  the 
meaning  of  this  section,  the  conunencement 
of  his  imprisonment ;  on  the  part  of  ^ 
defendant  it  is,  on  the  other  hand,  con- 
tended,  that  looking  at  the  whole  act,  "  riie 
commencement  of  his  imprisonment"  is 
the  first  moment  of  the  debtor's  being 
actually  committed  to  the  walls  of  die 
prison,  from  which  moment  his  right  to 
petition  under  the  statute  takes  its  com- 
mencement. If  the  answer  to  this  questton 
had  depended  upon  the  34th  section  alcme, 
there  would  have  been  little  difficulty  in 
the  case.  The  words  themselves  in  their 
natural  sense  import  the  being  actually  in 
prison ;  and  such  construction  of  the  word 
imprisonment  appears  to  be  warranted  by 
reference  to  the  10th  section  of  the  act» 
which  describes  the  persons  who  shall  be 
capable  of  taking  the  benefit  of  the  act  as 
"  persons  in  actual  custody  within  the 
walls  of  any  prison;"  and. still  more  by 
reference  to  the  12th  section,  whidi  ex* 
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pressiy  enacts  that  the  statute  shall  not 
extena  to  any  person  *'  who  shall  not  be  at 
the  time  of  filing  his  petition  and  during 
all  the  proceedings  thereon,  in  actual  cus- 
tody within  the  walls  of  the  prison,  without 
any  intemiissiqn  of  such  imprisonment.*' 
And  it  is  a  further  argument  in  favour  of 
this  construction  of  the  section,  that  the 
actual  imprisonment  of  the  debtor  within 
the  walls  of  the  prison  is  a  fact  that  may 
well  be  presumed  to  be  notorious  to  his 
creditors,  after  Which  any  creditor  holding 
a  warrant  of  attorney  must  be  considered 
as  taddng  proceedings  thereon  tA  his  own 
peril:  whereas  the  precise  time  of  the 
actual  arrest  of  the  debtor  may  be  often  a 
(kct  involved  in  obscurity  and  uncertainty. 
The  difficulty,  however,  arises  from  the 
introduction  of  the  word  '*  arrest,"  in  sec« 
tions  30  and  dl.  The  30th  section  (which 
containa  ^  provision  as  to  the  insolvent 
having  goods  in  his  possession,  order,  or 
di^oaition,  by  the  consent  of  the  true 
owner,)  begins  by  enacting,  that  if  any 
person  who  shall  petition  for  his  discharge 
fiom  imprisonment  under  the  act,  "  sha^, 
at  the  time  o£  his  arrest,  or  other  com* 
meueement  ^  such  Unprisimment,^*  by  the 
ooBseot  of  the  true  owner,  have  in  his  pos-* 
sesaioOy  &c« ;  and  the  plaintiff  contends, 
and  we  think  justly  contends,  that  the 
statute  d«es  in  this  instance  expressly  de* 
dare,  thai  the  arrest  of  a  prisoner  is  one 
of  the  modea  by  which  his  imprisonment 
may  be  commeneed.  And  again,  the  31st 
section  gives  room  for  the  same  obs^va- 
tion ;  as  it  containa  provisions  with  respect 
to  distresses  fbr  rent  made  "after  the 
arrest  or  other  commencement  of  the  impri- 
sonment of  any  person  who  shall  petition 
under  the  act." 

That  in  each  of  these  two  sections,  and 
fbr  the  purposes  contained  in  these  sec- 
tions, the  arrest  of  the  prisoner  is  made 
the  limit  of  time  after  which  certain  con- 
sequences, tlierein  respectively  specified, 
are  to  follow,  must,  as  we  think,  be  ad- 
mitted ;  nay,  further,  it  must  be  admitted 
also,  that  the  arrest  of  the  prisoner  is  one 
o£  the  modes  by  which  his  imprisonment 
may  be  commenced  for  the  purposes  of 
these  sections.     Whether  the  insertion  of 
the  word  arrest,  as  one  of  the  modes  of 
the  commencement  of  the  imprisonment 
af  the  debtor,  in  the  30th  and  31st  sec- 
tions, and  the  omission  of  that  word  in  the 
New  Series,  VI.— C.P. 


34th,  the  section  now  under  consideration, 
arose  from  inaccuracy,  or  from  any  in- 
tended distinction  with  respect  to  the  sub-' 
ject-matter  in  those  respective  sections, 
may  be  the  subject  of  some  doubt ;  though 
it  certainly  is  very  difficult  to  see  any 
reason  fbr  any  such  intended  distinction : 
and  upon  the  whole,  we  think  the  proper 
construction  of  these  sections  Ss,  that 
where  the  actual  imprisonment  within  th^ 
four  walls  of  the  prison  folloivs  upon  the^ 
arrest,  as  one  continuous  act,  within  the 
usual  time  allowed  and  required  by  law, 
and  the  course  of  practice,  Uiere  the  arrest 
shall  be  taken  to  be  the  commencement  of 
the  imprisonment;  but  where,  after  the 
arrest  is  made,  any  delay  not  sanctioned 
by  the  due  course  of  law  takes  place  before 
the  actual  commitment  of  the  defendant  to 
prison,  such  as  by  tlxe  favour  of  the  plain* 
tiff,  or  the  negligent  or  permissive  escape 
of  the  prisoner,  or  any  other  cause  of  the 
same  nature,  there,  not  die  arrest,  but  the 
actual  coming  within  the  walls  of  the 
prison  is,  within  the  meaning  of  the  statute, 
the  commencement  of  such  imprisonment. 
For  we  think  great  uncertaiqty  might 
arise  as  to  the  right  of  creditors,  and  the 
validity  of  transactions,  honest  in  them- 
selves, if  they  were  made  to  depend  upon 
the  happening  of  events  of  whrch  the  cre- 
ditors had  no  notice ;  and  in  the  particular 
case,  it  would  seem  to  be  unreasonable 
that  an  execution  under  a  warrant  of  at- 
torney* for  anything  that  appears  to  the 
contrary  given  bond  fide,  cmd  for  a  valu- 
able consideration,  should  be  held  to  be 
voidable  where  it  was  completed  before 
the  actual  imprisonment  of  the  debtor,  be- 
cause such  execution  was  not  executed 
until  after  the  original  arrest  made,  in  a 
case  where  the  insolvent  was  not  com- 
mitted to  actual  imprisonment  in  the 
county  gaol  until  after  an  unreasonable 
and  unjustifiable  delay.  This  circum- 
stance it  is,  which  appears  to  us  to  distin- 
guish the  present  case  from  that  of  StC" 
tens  V.  Jackson  and  others  (5) ;  in  which 
case  the  delay  of  a  week  between  the 
arrest  of  the  bankrupt  in  his  house  and 
his  committal  to  prison,  was  accounted  for 
"  by  his  having  been  arrested  in  bed,  dan- 
gerously ill,  and  incapable  of  being  re- 
moved;" during  all  which  interval  the 
bailiff's  follower  kept  the  key  of  his  house. 
(5)   1  Marsh.  469. 
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Such  a  delay  may  well  have  been  consi- 
dered as  reoisonable  under  the  circum- 
stances; the  duty  of  the  officer,  as  ob- 
served by  Mr.  Justice  Heath,  even  where 
the  prisoner  is  taken  in  execution,  being 
only  to  carry  him  to  prison  "  within  rea- 
sonable time."  But  in  the  present  case, 
the  arrest  of  the  insolvent  at  Cheltenham 
takes  place  on  the  5th  of  November,  and 
the  commitment  to  Gloucester  gaol  is  de- 
layed until  the  12th,  and  in  the  interval  it 
is  expressly  found  by  the  jury,  that  he  was 
in  custody,  **  not  of  the  sherifTs  officer, 
but  of  a  friend  of  the  sheriff's  officer," 
without  any  excuse  suggested-for  the  delay. 
We  cannot,  therefore,  consider  this  in- 
tervening imprisonment  as  a  legal  impri- 
sonment, continuing  from  the  6rst  arrest; 
and  on  that  account  we  think  the  arrest 
was  not,  in  this  case,  the  commencement 
of  the  imprisonment  within  the  meaning 
of  the  act;  and  that  the  execution  having 
been  completed  before  the  insolveait  was 
actually  committed  to  the  county  gaoU  it 
is  not  avoided  under  the  84th  section,  as 
an  execution  after  the  commencement  of 
the  Imprisonment  of  the  insolvent. 

Rule  discharged' 


PBRCBVAL  0.  CONNELL. 


1837.     \ 
June  9.   J 
Fariance-^Writ  qf  Trial — Amendment, 

Where  the  writ  of  trial  minrecited  the  date 
of  the  writ  of  summons,  but  the  objection  was 
not  insisted  on  at  the  trial,  which  proceeded, 
and  the  plaintiff  obtained  a  verdict,  the 
Court  would  not  set  aside  the  writ  of  trial  for 
such  defects  but  ordered  the  rule  to  be  suS' 
pended  until  the  plaintiff  obtained  leave  to 
amend  the  writ  of  trial,  he  paying  the  costs 
of  the  application  to  the  Court, 


In  this  case,  the  date  of  the  writ  of  sum- 
mons was  the  22nd  of  June  1886,  whiltt 
the  writ  of  trial  alleged  such  date  to  be 
the  6th  of  July  1886.  The  discrepancy 
was  observed  on  the  trial,  which,  howeyer, 
proceeded  without  intermption,  and  list 
plaintiff  had  a  verdict. 

Thomas  obtained  a  rnle  for  setting  aside 
the  writ  of  trial,  on  the  ground  of  the  mis- 
statement above  referred  to,  relying  upon 
White  V.  Farrer  (1). 

James  shewed  cause,  and  urged,  that  die 
date  of  the  writ  of  summons,  as  aUiged  io 
the  writ  of  trial,  was  a  mere  niktake,  £rom 
which  no  inconvenience  could  arise,  or  that 
the  objection  should  have  been  taken  at 
the  trial.  He  referred  to  Wh^^y.  Man- 
ley  (2),  as  an  authority,  that  tlie  writ  of 
trial  was  conclusive  as  to  the  date  of  the 
ssuing  of  the  writ  of  summons ;  and  he 
therefore  contended,  that  the  application 
should  be  rejected. 

Thomas  was  heard  in  support  of  the  rale. 

TiMDAL,  CJ.—WhUe  V.  Farrer  does  not 
apply.  The  defendant  there  did  not  appeir, 
and  there  did  not  seem  to  be  in  diat  ease  a 
waiver  of  the  imputed  defect  in  the  writ  of 
trial,  whereas  the  cause  here  proceeded* 
and  the  plaintiff  had  a  verdict  upon  the 
evidence.  We  shall,  I  think,  meet  the  jn- 
tice  of  the  case,  by  ordering  the  rule  to  be 
suspended  until  the  plaintiff  applies  for 
leave  to  amend  the  writ  of  trial,  in  the  re- 
cital of  the  date  of  the  wril^of  aarasMNis, 
he  pa3ring  the  costs  of  this  application. 

The  oUier  Judges  concurring — 

Rule  suspended  accardisigfy.  * 

(\)  2Mee.&  W.  288 ;  s.  c  6  Law  J.  R«p.  (sx) 
Exch.  85. 

(9)  1  Mee.  &  W.  432;  s.  o.  5  Law  J.  R«p.  (ha) 
Eieh.  191. 


REGULA  GENERALIS. 


It  18  ORDERED,  That  from  and  after  the  last  day  of  this  present  TVtiit^  term,  all  the  ofiiecSi 
(the  Secondariea'  excepted,)  be  open  in  term,  from  eleven  in  the  forenoon  until  five  in  the  afternoon ; 
and  not  in  the  evening :  and  that  the  Secondaries*  Office  be  open  in  term,  from  eleven  io  the  fore- 
noon until  three  in  the  afternoon  ;  and  from  six  o'clock  until  eight  o'clock  in  the  evening:  and  that 
in  the  vacation,  all  the  offices  be  open  from  eleven  in  the  forenoon  until  three  in  th«  aftenooe ; 
except  between  the  10th  day  of  August^  and  the  24di  day  of  October  ;  when  ^ey  are  to  be  open 
from  eleven  in  the  forenoon  until  two  in  the  afternoon  only. 

N.  C.  TiHDAL.  J.  A.  Parr. 

J.  Vauohan.  Thos.  Coltman. 


END  OF  TRINITY  TERM.  18S7. 
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JBFFBRIBS  V,  CLAEB. 


1836 

Nov 

Agreement — Onus  Probandu 

A  declaration  on  an  agreement^  that  the 
defendant  would  retake  a  public  house  pre^ 
vwusly  sold  by  hint  to  the  plaintiff,  and  pay 
a  certain  sum  and  the  value  of  the  stock  and 
Ucencest  provided  Messrs.  C.  ^  Co.  vfould 
take  him  as  tenant,  alleged,  that  the  defen" 
dant  did  not  ask  nor  make  any  effort  to  came 
Messrs.  C.  S^  Co.  to  take  him  as  a  tenant. 
The  defendant  pleaded,  that  he  did  ask  and 
did  make  every  effort  to  cause  Messrs.  C.  ^ 
Co.  to  take  him  as  their  tenant,  but  that  they 
would  not:  —  Held,  that  it  was  incumbent 
upon  the  plaintiff  to  prove  that  the  defendant 
had  not  made  due  efforts  to  procure  Messrs. 
C.  ^  Co.  to  take  him  as  a  tenant ;  and  that, 
as  it  appeared  that  C.  ^  Co.  would  not  take 
him  as  a  tenant,  the  plaintiff  was  properly 
nonsuited  on  thou  pleadings^ 

Aflsumptiton  a  special  agreement,  where- 
by, in  consideration  that  the  plaintiff  had 
taken  a  licensed  public  house  from  the  da- 
fisndant,  and  paid  him  600/.  for  the  good- 
will,  and  had  taken  the  fixtures  and  stock 
in  tradeatavaluationtthedefendantagreed 
New  Sbbiis,  VI.— Exchbo.  Pl. 


that  the  defendant  should  retake  the  house 
of  the  plaintiff  at  the  expiration  of  twelve 
months,  on  having  one  month's  previous 
notice  so  to  do,  and  pay  the  plaintiff  500/. 
for  the  good-wil),  and  take  the  fixtures  and 
stock  in  trade  at  a  valuation,  and  pay  the 
plaintiff  the  value  thereof,  and  for  the  time 
to  come  in  the  licences,  on  their  being  trans- 
ferred to  the  said  defendant  on  his  taking 
possession  of  the  said  house,  provided 
Messrs.  Combe  &  Ck>.  would  accept  him  as 
tenant  thereof. 

The  declaration  alleged,  that  the  plaintiff 
gave  the  notice  and  required  the  defendant 
to  retake  the  house,  and  pay  the  money, 
but  that  the  defendant  did  not,  though 
oflen  requested,  ask  the  said  Messrs. 
Combe  &  Co.  to  accept  him  as  their  tenant, 
nor  did  he  make  any  effort  or  attempt  to 
cause  them  to  accept  him  as  such  tenant, 
as  he  ought  to  have  done,  according  to  the 
meaning  of  the  agreement,  and  that  the 
plaintiff  was  always  ready  to  give  up  the 
house  and  to  have  the  said  licence  trans- 
ferred to  the  defendant,  but  that  the  defen-* 
dant  refused  to  take  it. 

P^ea—That  the  defendant,  after  the  no- 
tice, did  ask  and  request  the  said  Messrs. 
Combe  &  Co.  to  accept  him  as  their  tenant^ 
and  did  make  every  ei&rt  to  cause  them 
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to  accept  him  as  their  tenant,  but  that  they 
would  not  then,  or  at  any  time,  accept  him 
as  such. 

At  the  trial,  before  Lord  Abinger,  C.  B., 
at  the  Sittings  in  Middlesex  after  last  Trinity 
term,  the  plaintiff  called  a  clerk  of  Messrs. 
Combe  &  Co.,  who  stated,  that,  in  Septem- 
ber 1854,  he  received  an  application  by  the 
defendant  for  the  house  in  question  or  for 
any  other  house  of  that  firm.  He  answered, 
that  a  personal  interview  was  necessary  be- 
fore anything  could  be  settled  respecting 
the  house  in  question.  The  defendant's 
broker  also  made  an  application  to  the 
same  purport,  and  received  a  similar  an- 
swer. It  did  not  appear  whether  he  saw 
Messrs.  Combe  &  Co.  or  n^t,  and  the  clerk 
stjited  that  they  would  have  required  a 
hij^her  rent.  Thereupon  the  learned  Judge 
nonsuited  the  plaint  iff. 

Kelly  now  moved  to  set  that  nonsuit 
aside,  and  for  a  new  trial.  First,  the  issue 
was  on  the  defendant,  and  it  was  for  him 
to  prove  that  he  had  used  all  his  endea- 
vours to  be  accepted  as  a  tenant  by  Combe 
&  Co.,  and  it  did  not  appear  on  the  evi- 
dence whether  he  had  the  interview  or  not. 
The  defendant  ought  to  have  proved  that 
fact. 

[Alderson,  B. — The  question  as  to  the 
onus  probandt  does  not  always  turn  upon 
the  affirmative  language  of  the  plea,  but  upon 
the  necessity  of  the  averments  in  the  de- 
claration. All  negative  allegations  by  the 
plaintiflTmust  be  met  by  aflfirraative  aver- 
ments ;  the  proof  of  the  issue  is  not,  there- 
fore, thrown  upon  the  defendant.  It  makes 
all  the  difference  here  on  whom  the  proof 
of  the  issue  lies ;  if  on  the  plaintiflT,  he  must 
shew  that  the  interview  did  not  take  place ;  if 
on  the  defendant,  he  must  shew  that  it  did.] 

[Parke,  B.  —  You  are  to  prove  two 
things :  first,  that  the  defendant  did  not  ask 
Combe  &  Co.  to  accept  him  as  their  tenant ; 
the  evidence  shews  that  he  did.  Secondly, 
that  he  did  not  use  all  his  efforts  to  cause 
them  to  accept  him ; — but  what  evidence 
have  you  that  he  did  not?] 

Secondly ;  the  witness  said,  that  Messrs. 
Combe  &  Co.  would  have  required  a  higher 
rent  for  the  premises.  That  was  not  ad- 
missible in  bar  of  the  action,  whatever 
might  have  been  its  operation  in  mitigation 
of  damages.  It  was  not  specially  pleaded, 
as  it  ought  to  have  been. 


Lord  Abinoer,  C.  B. — ^The  real  point  in 
the  cause  was,  whether  Combe  &  Co.  would 
accept  the  defendant  as  their  tenant,  and 
the  evidence  proved  that  they  would  not. 
There  ought  to  have  been  an  allegation  of 
the  affirmative  in  the  plaintiff's  declaration; 
but  the  averment  was  the  material  part  of 
the  plea,  and  is  an  answer  to  the  action. 

Rule  refuted. 


..} 


CLARK  V,  CHAMBERLAIN. 


1836 

Nov 

Ship  and  Shipping — Salvage — 1  ^  2 
Geo.  4.  c.  75 — Trover — Conversion. 

A  ship,  being  on  shore,  received  assistanee 
from  the  owner  of  a  smack,  who  put  down  an 
anchor  and  hawser  attached  to  the  ship,  and 
left  the  latter,  having  its  deck  under  water, 
for  the  purpose  of  carrying  away  some  of  the 
ship's  stores,  hut  with  an  intention  to  return: 
^ — Held,  that  the  anchor  and  hawser  were  not 
parted  with  or  led,  within  the  meaning  of 
the  I  ^  i  Geo.  4.  c.  75.  s.  I,  so  as  to  war- 
rant a  claim  to  salvage  in  persons  who  came 
and  took  them  up. 

The  agent  for  the  Deputy  Vice  Admiral  of 
a  county,  who  received  certain  goods,  alleged 
to  have  been  lefl  at  sea,  from  the  finder,  and, 
on  an  application  by  the  real  owner,  refuted 
to  deliver  them  up  until  the  salvage  was  paid, 
or  the  payment  thereof  secured,  held  guilty 
of  a  conversion,  the  goods  not  being  Uable  to 
salvage.  If  he  had  refused  to  deliver  them 
up  until  it  had  been  determned  whether  sal-* 
vage  was  due  or  not^  he  would  not  have  been 
gtdlty  of  the  conversion ;  and,  semble,  such 
a  defence  would  have  been  open  to  him  on  the 
genereU  issue. 

Trover  for  anchors,  hawsers,  and  ropes. 

Pleas—FirBt,  Not  guilty.  Second,  that, 
except  as  to  one  anchor  and  hawser,  the 
plaintiff  was  not  possessed  as  of  his  own 
property,  and,  aa  to  the  said  anchor  and 
hawser,  that  they  had  been  and  were  parted 
with  and  lejt  by  a  certain  vessel  of  the 
plaintiff  on  the  coast  of  Essex,  and  being 
so  parted  with  and  l^  thereupon,  had  been 
taken  up  and  taken  possession  of  at  sea  oo 
the  same  coast  by  one  Thomas  Mills  and 
other  persons,  who  thereupon,  after  their 
arrival  at  the  port  of  Colchester,  being  the 
port  at  which  they  first  arrived  with  auch 
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articles  so  foand,  according  to  and  in  pur- 
suance of  the  statute  I  8c  2  Geo.  4.  c.  75. 
duly  delivered  the  said  anchor  and  hawser 
into  and  deposited  the  same  in  the  proper 
place  appointed  by  the  Vice  Admiral  of 
the  county  of  Essex  for  safe  custody,  until 
the  same  should  be  claimed  by  the  owner 
thereof,  and  the  salvage  charges  and  ex- 
penses thereon  should  be  paid,  or  security 
given  for  payment  thereof  to  the  satisfac- 
tion of  the  salvors.  And  the  plea  then 
stated,  that  the  defendant,  as  the  agent  for 
the  deputy  of  the  Vice  Admiral  at  that 
port,  received  the  anchor  and  hawser  at 
the  place  so  appointed  for  safe  custody, 
and  kept  them  for  the  purposes  aforesaid, 
and  detained  them,  because  the  plaintiff 
would  not  pay  the  salvage  costs  and  ex- 
penses, or  give  satisfactory  security  for  the 
payment  thereof. 

Replication  to  this  plea — De  injurid. 
On  the  trial,  at  Guildhall,  before  the 
Lord  Chief  Baron,  at  the  sittings  after  last 
term,  it  appeared,  that  a  brig  called  the 
Awrota^  on  the  22nd  of  March,  being  ashore 
off  the  coast  of  Essex;  assistance  was 
offered  by  one  Joseph  Mills,  but  refused  by 
the  captain.  On  'lliursday  the  9 1st,  Thomas 
Mills  and  Joseph  found  the  brig,  with  her 
deck  under  water,  attached  to  an  anchor  and 
hawser,  which  belonged  to  the  plaintif!^ 
who  was  the  owner  of  another  smack,  by 
which  assistance  had  been  rendered  to  the 
brig,  and  which  was  at  the  time  engaged 
in  carrying  away  goods  from  the  wreck. 
The  Mills's  took  up  the  anchor  and  hawser, 
and  delivered  them  to  the  defendant,  the 
agent  at  Colchester  of  the  Deputy  Vice 
Admiral  of  Essex,  within  whose  jurisdic- 
tion the  articles  were  taken.  He  was  ap- 
plied to  by  the  plaintiff,  but  refused  to 
deliver  them  up,  unless  the  salvage  was 
paid,  or  security  given  for  its  payment.  Upon 
these  facts  his  Lordship  was  of  opinion, 
that  the  defendant's  special  plea  was  not 
proved,  and  the  plaintiff  recovered  a  ver- 
dict. 

Knox  this  day  moved  for  a  new  trial  for 
misdirection,  and  made  two  points.  First, 
the  special  plea,  which  was  framed  upon 
the  1  &  2  Geo.  4.  c.  75.  s.  1.  (1)  was  proved. 

(1)  Which  enacto,  "That  all  piloU,  boatmes, 
lioTellera,  or  other  p^raona  who  shall  take  up  any 
aoehort,  cables,  tackle,  apparel,  fomiture,  stores,  or 
Bsteriala,  or  any  goods  or  merdfaandise,  which  may 


The  statute  does  not  mean  that  the  goods, 
which  are  parted  with  or  left  by  any  vessel 
at  sea,  must  necessarily  be  nreck  or  abso- 
lutely derelict ;  it  is  enough  if  there  be 
no  one  to  take  care  of  them.  The  facts 
of  the  case  shew  that  the  anchor  and  haw- 
ser had  been  left  in  that  sense.  Secondly, 
there  was  no  conversion  by  the  defendant. 
He  is  a  public  officer,  whose  duty  is 
pointed  out  by  the  legislature  —  namely, 
to  receive  all  goods  delivered  to  him,  and 
keep  them  in  safe  custody  until  claimed 
by  the  owner,  and  the  salvage  be  paid. 
He  is  not  to  determine  the  ownership  of 
the  goods,  or  the  validity  of  the  claim  for 
salvage.  If  that  be  disputed,  the  parties 
are  to  go  before  three  Justices,  who  are  to 
determine  it  (2).  The  defendant  then  was 
justified  in  making  the  demand  for  the 
salvage  ;  and  that  being  the  case,  he  is  not 
guilty  of  a  conversion,  and  was  entitled  to 
a  verdict  on  the  general  issue — BM*  N,P. 
45 — Alexander  v.  SotUhey  (3). 

Parke,  B. — I  think  the  defendant  is  not 
entitled  to  a  rule  in  this  case.  If  the  real 
ground  of  the  defence  be,  that  the  defen- 
dant acted  in  the  performance  of  his  duty 
as  a  public  officer,  he  ought  to  have  shaped 
his  plea  differently.  He  should  have  stated, 

have  been  parUd  with,  cat  from,  or  Uft  by  amy  thip  or 
Teasel,  witliin  any  harbours,  rivers,  or  bays,  or  on  any  * 
of  the  coasU  of  this  kingdom,  whether  tne  aame  ship 
or  vessel  shall  be  or  shall  have  been  in  distress  or 
otherwise,  and  which  ahall  have  been  weighed* 
awept  for,  or  taken  possession  of,  by  any  such  boat- 
man, pilot,  hoveller,  or  other  person,  shall  aeod  a 
report  in  writing  of  the  articles  so  found,  and  stating 
the  marka,  if  any,  thereon  ;  and  also  an  accurate  and 
particular  description  of  the  bearings,  distances, 
sitaations,  and  time,  when  and  where  the  aame  were 
found,  to  a  Deputy  Vice  Admiral,  or  his  agent  at  or 
near  to  the  port  or  place  where  such  boatman,  pilot, 
hoveller,  or  other  person,  shall  fin»t  arrive  with  anch 
articles,  within  forty-eight  hours  after  his  or  their 
arrival  at  such  port  or  place,  or  before  he  or  they 
shall  leave  the  port,  if  he  or  they  shall  quit  it  before 
that  time  ahall  expire,  and  ahall  also  within  such 
period  aa  aforeaaid  deliver  such  articlea  ao  found 
into  a  proper  warehouse,  or  such  other  place  aa  the 
Vice  Admiral  of  each  county  ahall  appoint  for  aafia 
cuatody,  until  the  aame  shall  be  claimed  by  the 
owner  or  owners  thereof,  or  his,  her,  or  their  agent 
or  agents,  and  the  salvsge  together  with  other 
chargea  and  ezpenaes  aa  are  hereinafter  directed  to 
be  paid,  in  respect  of  auch  articles,  paid  by  him  or 
them,  or  security  given  for  the  payment  thereof, 
to  the  aatisfaction  of  the  salvor  or  aalvora  thereof*" 

(«>  Section  7th. 

(S)  5  B.  &  Aid.  «47« 
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that  the  anchor  and  hawser  had  been  de* 
livered  to  him  as  goods  which  had  been 
left  at  sea,  and  that  he  kept  them  in  his 
safe  custody  bondjide  until  the  salvage  was 
paid.  Then  the  question  would  have  arisen 
on  the  record,  whether  he  was  justified  or 
not.  Instead  of  that,  he  has  pleaded  that 
they  were  left  at  sea.  That  word  must  be 
interpreted  in  the  same  way  in  the  plea  as 
in  the  statute ;  and  it  is  perfectly  clear  that 
an  anchor  attached  to  a  vessel,  as  in  the  pre- 
sent case,  cannot  be  said  to  have  been  UJl^ 
within  the  meaning  of  the  statute.  It  must, 
at  all  events,  have  been  detached  from  the 
ship.  The  hardship  upon  the  defendant,  if 
any,  arises  from  his  improper  plea.  Then, 
as  to  the  general  issue :  no  doubt,  if,  instead 
of  insisting  upon  the  salvage  being  paid, 
he  had  simply  said,  "  I  do  not  know  whe- 
ther the  salvage  is  due  or  not,  and  cannot 
deliver  up  the  goods  until  that  is  settled," 
he  would  not  have  been  guilty  of  a  con- 
version. He  kept  the  goods,  however,  un- 
til the  salvage  should  be  paid,  taking  it 
upon*  himself  to  determine  that  it  was  due. 

Aldersom,  B. — The  facts  stated  in  the 
plea  are,  that  the  anchor  and  hawser  had 
been  parted  with  and  left  by  the  ship  at 
sea.  The  facts  proved  were,  that  the  an- 
chor and  hawser  had  been  taken  out  of  a 
vessel,  and  had  not  been  lefl,  but  had  been 
attached  to  another  to  secure  her.  It  can- 
not be  said,  that  the  plea  has  been  proved 
to  the  satisfaction  of  the  Court  or  jury. 
As  to  the  plea  of  the  general  issue,  it  might 
have  been  a  question,  whether  evidence 
might  not  have  been  given  under  it  to 
shew,  that  the  defendant  had  a  justifiable 
ground  for  detaining  the  goods,  if  he  had 
not  insisted  upon  detaining  them  for  the 
salvage. 

LoBD  Abingbr,  C.  B. — I  thought  that 
the  defendant's  plea  involved  the  question, 
whether  the  anchor  and  hawser  were  left 
under  such  circumstances  as  to  warrant 
the  belief  that  they  had  been  abandoned  by 
the  owner.  I  think  that  is  the  meaning 
of  the  words  lefi  and  parted  with,  and  that 
they  do  not  apply  to  cases  where  the  party 
is  able  to  save  the  goods,  or  where  they 
have  been  left  tbrough  accident  or  negli- 
gence. 

Rule  refused  (4). 

(4)  See  the  new  proriaion  as  to  goods  wrecked 
of  email  relne,  in  5  1^  6  Will.  4.  c.  40.  •.  7. 


^  *       ^        KEES  OF  WILLIAM  KHIOHT,  A 

Evidence — Confidential  Communication^ 
Attorney — Bankrupt, 

The  question  in  the  cmuse  beings  whHker 
a  bankrupt  had  deposited  a  lease  as  a  #ee«- 
rity  for  a  debi^  before  or  after  an  ad  sf 
bankruptcy y  his  aUornsy,  to  whom  he  had 
applied  to  raise  him  some  money^  ^^as  nei 
allowed  to  state  whether,  at  the  time  rfthat 
application,  he  produced  the  lease. 

Trover  for  a  lease,  dated  die  26di  of 
August  1895,  from  Calvert  to  William 
Knight. 

P/ffcw— First,  Not  guilty.  Second,  that 
the  plaintiffs  were  not  possessed  of  the 
lease  as  of  their  own  property.  Third, 
that  before  William  Knight  became  bank- 
rupt, to  wit,  on  the  28th  of  September 
18^5,  he  deposited  the  lease  with  the  de« 
fendant,  as  a  collateral  security  for  the  re- 
payment of  a  sum  of  850/.,  in  whidi  sum 
he  was  then  indebted  to  him. 

Replication  to  this  plea,  do  injwrid. 

At  the  trial,  before  the  Lord  Chief  Baron, 
at  Guildhall,  at  the  sittings  after  last  term, 
it  was  proved  that  the  fiat  of  bankruptcy 
issued  against  William  Knight,  an  the  19th 
of  December  1835,  within  two  months 
after  the  act  of  bankruptcy ;  and  the  case 
on  the  part  of  the  plaintiff  was,  that  the 
deposit  of  the  lease  roust  have  taken  place 
after  the  act  of  bankruptcy.  For  this  pur- 
pose, a  witness  was  called,  who  stated  that 
he  had  been  the  attorney  for  the  bankrupt 
in  November  1835,  and  had  been  applied 
to  by  him  to  procure  for  him  a  loan  of 
money.  It  was  then  proposed  to  ask 
him  whether  the  bankrupt  had  not  the 
lease  in  question  in  his  possession  at  duit 
time.  It  was  objected,  that  having  been 
the  attorney  for  the  bankrupt,  he  could 
not  be  allowed  to  answer  that  questioB. 
The  learned  Judge  determined  in  favour 
of  the  objection,  and  the  evidence  was  re- 
jected. A  verdict  having  passed  for  the 
defendant — 

Sir  F.  Pollock,  on  a  former  day  in  this 
term,  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the 
ground  of  the  rejection  of  this  evidence. 
He  urged  that  €\i%  was  not  the 
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ciae  of  an  aUonieJrt  calkd  upon  to  give 
Ofidenee  of  a  client ;  but  here  he  was  acting 
ia  the  character  of  a  scrivener,  the  appli- 
cation by  the  bankrupt  being  only  for  the 
loan  of  a  sum  of  money. 

[Parke,  B.,  referred  to  the  case  of 
Gftenomgh  v.  OaskelUX)*  and  Wheatley  v. 
WilUams(Jt\  and  observed — Suppose  the 
lease  had  been  put  into  his  hands,  in  order 
that  he  might  prepare  a  security  for  money 
already  advanced,  so  that  he  would  be  in 
the  character  of  a  conveyancer?  If  he 
were  merely  a  licensed  conveyancer,  it 
would  be  difficult  to  say  that  he  would  be 
privileged.] 

Cur.  adv»  mUt, 

On  this  day — 

LordAbinger,C.B.  said — ^A  motion  waa 
made  in  this  case  for  a  new  trial,  on  the 
ground  of  the  rejection  of  evidence.  The 
Court  were,  at  the  time,  strongly  inclined 
to  bold  that  the  evidence  had  been  pro- 
perly rejected.  We  have  since  examined 
the  authorities  on  this  subject,  especially 
the  case  of  Greenough  v.  Gaskellt  where 
Lord  Brougham  went  through  all  the  cases, 
and  the  weight  of  authority  is  in  favour  of 
the  rejection  of  the  evidence.  As  to  the 
point  of  the  witness  being  a  scrivener,  Lord 
Nottingham  laid  it  down,  that  he  would  not 
compel  a  scrivener  to  disclose  the  commu- 
nication made  to  him  (3). 

Ajldbrson,  B. — ^The  rule  seems  to  be 
correlative  with  the  extent  of  the  summary 
jurisdiction  of  the  Courts  over  attornies. 
In  Ex  parte  Aitken  (4),  the  Court  of  King's 
Bench  laid  down  this  rule :  "  Where  an  at- 
torney is  employed  in  a  matter  wholly  un- 
connected with  his  professional  character, 
the  Court  will  not  interfere  in  a  summary 
way  to  compel  him  to  execute  faithfully 
the  trust  reposed  in  it.  But  where  the 
employment  is  ao  connected  with  his  pro- 
fessional character  as  to  afford  a  presump- 
tion, that  his  character  formed  the  ground 
of  his  employment  by  the  client,  there  the 
Court  wiU  exercise  this  jurisdiction."     So 

(1)  1  MtL&K.  98. 

(«)  1  hU%,  &  Wei*.  d33;  t.  c  5  Law  J.  Rep. 
(lijsO  Exeb.  f57. 

(5)  In  Hanrev  v.  CUyton,  t  Straost.  t^U  n.; 
•••  aleo  Auon.,  Skin.  404. 

(4)  4  B.  &  Aid.  49 ;  tee  alio  Ex  parte  YeaUnan, 
4  Dowl.  P.C.  309. 


where  the  communication  which  is  made, 
regards  a  circumstance  so  connected  with 
the  employment,  that  the  character  formed 
the  ground  of  the  communication,  it  is  pri- 
vileged from  disclosure. 

Rale  refused. 


HATCHER  0.  BEATON. 


1836. 

Nov.  10.  _ 

Evidence — Competent  Witness. 

Where  the  payee  of  a  note,  payable  six 
months  after  demand,  advanced  the  money 
to  one  of  two  partners  to  be  employed  by  him 
as  his  capital  in  the  partner slnp^  held,  that  she 
was  a  competent  witness  for  the  defendant.  In 
an  tKtion  brought  by  the  maker,  after  the  dis* 
solution  of  the  partnership,  against  hiscopart" 
ner,  on  a  covenant  to  repay  his  share  of  the 
capital,  to  prove  that  she  had  made  a  demand 
of  payment,  and  had  delivered  the  note  over 
to  the  defendant,  who  offered  it  as  a  set-off 
against  the  plaintiff^  s  claim,  although  shestat^ 
ed  thai  she  did  not  wish  to  withdraw  the  money 
from  the  business,  but  expected  to  receive  the 
money  with  interest  from  the  defendant, — the 
Court  held,  that  she  was  a  neutral  witness. 

Covenant  upon  an  indenture  of  dissolu* 
tion  of  partnership  between  the  plaintiff 
and  defendant,  dated  the  1st  of  January 
1835,  wherein  it  was  agreed,  that  the  plain- 
tiff should  relinquish  the  trade  to  the  de- 
fendant, and  the  latter  covenanted  to  pay 
the  plaintiff  70/.  a  year  by  way  of  salary, 
as  a  shopman,  until  the  dlst  of  December 
1836;  and  also,  upon  receiving  six  months* 
previous  notice  from  the  plaintiff,  to  pay 
to  him  600/.,  and  in  the  meantime  to 
pay  interest  thereon,  at  the  rate  of  5/  per 
cent,  in  addition  to  the  salary.  Breach, 
that  though  the  plaintiff,  on  the  10th  of 
April,  gave  six  months'  notice  to  pay  the 
said  sum  of  600/.,  the  defendant  neglected 
to  pay  it.  There  was  also  a  further  breach, 
for  tbe  non-payment  of  the  interest  on 
that  Sinn. 

The  defendant  pleaded,  as  to  all  the 
aums  in  the  declaration  mentioned,  except 
11/.,  that  on  the  8th  of  October  1833,  the 
plaintiff  made  a  promissory  note  for  300/., 
payable  six  months  a f^er  demand,  to  Mary 
James,  or  bearer,  with  interest  thereon ; 
that  she  delivered  it  to  the  defendant ;  and 
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that  she  had  demanded  the  payment  of  it 
six  months  before  the  commencement  of 
the  suit.  The  plea  then  stated  a  similar 
note  for  the  same  amount,  payable  to  one 
Mary  Smith,  who  in  like  manner  had  made 
the  demand,  and  had  delivered  it  to  the  de- 
fendant. The  plea  averred  that  the  plaintiff 
vras,  at  the  commencement  of  the  suit,  in- 
debted to  him  in  the  sum  of  650/.,  by 
virtue  of  the  said  promissory  notes,  and 
in  700/.  on  an  account  stated,  and  in  50/. 
for  interest,  which  sums  exceeding  the 
damages  sustained  by  the  plaintiff,  in  re- 
spect of  the  breach  of  covenant,  except  as 
to  the  11/.  the  defendant  offered  to  set-off. 
As  to  the  11/.  there  was  a  plea  of  payment 
into  court.  The  plaintiff  replied,  that  the 
notes  were  not  delivered  to  the  defendant, 
nor  were  the  demands  in  the  plea  mentioned 
made  in  manner  and  form,  &c.  And  to 
the  payment  into  court,  damages  ultra. 

At  the  trial,  before  Gurney,  B.,  at  the 
sittings  in  Westminster,  during  last  Trinity 
term,  it  appeared  that  the  plaintiff  had 
brought  this  600/.  into  the  partnership, 
which  sum  he  had  borrowed  from  the  two 
ladies,  Mrs.  James  and  Mrs.  Smith  ;  and 
the  question  in  the  cause  was,  whether 
they  had  bond  fide  delivered  the  notes  to 
the  defendant.  A  witness  proved  that  Mrs. 
James  had  done  so ;  and  Mrs.  Smith  was 
called  for  the  defendant,  to  prove  that  she 
had  made  the  demand  of  payment,  and 
had  also  delivered  her  note  to  him.  She 
stated,  on  the  vow  dire,  that  she  did  not 
wish  to  draw  the  money  from  the  busi- 
ness, and  that  the  bill  belonged  to  the  de- 
fendant, but  she  expected  to  receive  back 
her  300/.,  with  interest,  from  him.  Upon 
this  it  was  objected,  on  the  part  of  the 
plaintiff,  that  she  was  an  incompetent  wit- 
ness, being  interested  in  the  event  of  the 
suit,  since  she  was  only  to  receive  a  con- 
sideration for  the  note,  provided  the  money 
was  allowed  to  remain  in  the  business,  which 
would  not  be  the  case  unless  the  defendant 
succeeded.  The  learned  Judge  overruled 
the  objection,  and  the  jury  found  a  verdict 
for  the  defendant. 

Plattf  in  Trinity  term,  obtained  a  rule 
for  a  new  trial,  on  the  ground  that  this 
witness  was  incompetent;  against  which, 
cause  was  shewn  this  day  by— • 

Barstom,v9ho  contended,  that  Mrs.  Smith 
WM  a  neutral  witness,  and  indifferent  in 


this  action.  If  the  plaintiff  succeeded,  she 
would  be  entitled  to  have  her  note  back 
from  the  defendant ;  if  the  defendant  suc- 
ceeded, she  held  him  responsible  for  the 
SOOl,  and  the  interest  upon  it.  In  either 
event  she  is  entitled  to  that  money,  and 
no  more.  He  referred  to  Venning  ▼.  Skut* 
ileworth(\). 

Miller,  in  support  of  the  rule,  urged, 
that  it  appeared,  in  fact,  that  the  defendant 
was  only  acting  as  trustee  for  Mrs.  Smith, 
and  therefore,  if  the  defendant  failed,  she 
would  be  bound  to  reimburse  him  bis 
costs. 

LoED  Abinoer,  C.B. — Whether  the  de- 
fendant fails  or  succeeds,  he  will  be  in- 
debted to  the  witness  for  this  money,  and 
must  be  responsible  for  it  to  her.  She 
has  transferred  all  her  interest  in  the  note 
to  him. 

PAfiKB,  B. — His  liability  to  her  is  quite 
independent  of  this  action.  Mrs.  Smith 
has  Hatcher's  security  for  the  money, 
which  she  has  handed  over  to  the  defen- 
dant, and  he  is  to  pay  her  the  proceeds. 
If  the  plaintiff  succeed  in  this  action,  the 
defendant  must  give  it  back  to  her ;  if  not, 
then  he  must  pay  her  the  money.  He  has, 
in  fact,  engaged  to  change  her  security. 
Mrs.  Smith  was  therefore  a  neutral  witness. 

Aldbrson,  B.  and  GuaHBTy  B.  con- 
curred. 

Rule  ditcharged. 


183G.     1 

Nov    11      i         ^^^^^^  ^'  ELKIHS. 

Stamp— Promissory  Note. 

"11/A  October  1831.  /.  O.  U.  «0/., 
to  be  f)aid  on  the  ftind  inst.,  fV,  B,**  requires 
a  stamp,  either  as  a  promissory  note,  or  as 
ixn  agreement. 

This  was  an  action  of  assumpsit  for 
money  due  to  the  plaintiff,  to  which  tlie 
defendant  pleaded  a  set-off. 

At  the  trial,  at  Guildhall,  before  the  Lord 
Chief  Baron,  at  the  sittings  after  the  last 
term,  the  defendant,  in  proof  of  his  set-oflT, 
gave  in  evidence  the  following  document : 

(1)  Bayley  on  Bills,  536,  a. 
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<<  nth  October  1831. 

'*!.  O.  U.  20/.,  to  be  paid  on  the  £2nd 
inst. 

"W.  Brooks." 

It  was  objected  to,  as  requiring  a  pro- 
missory note  stamp.  His  Lordship  receiv- 
ed it,  but  gave  the  plaintiff  leave  to  move, 
if  the  Court  should  be  of  opinion  that  it 
ought  to  have  been  stamped.  The  plaintiff 
recovered  a  verdict  for  85/. 

Maule  moved  to  increase  the  damages 
by  20/.  He  contended,  that  this  was  not 
like  the  simple  I.  O.  U.,  which  being  only 
an  admission  of  a  debt  was  evidence  only, 
whence  the  law  implied  a  promise  to  pay 
the  money ;  but,  here,  there  was  an  express 
promise  to  pay  it  on  a  day  certain.  The 
Court  granted  a  rule  to  shew  cause ;  and — 

Erie,  this  day,  endeavoured  to  con- 
tend, that  this  did  not  require  a  stamp ; — 
but— 

Per  Curiam, — ^This  is  either  a  promissory 
note,  and  no  particular  form  of  words  is 
required  to  constitute  a  note, — or  it  is  an 
agreement  for  the  payment  of  money,  of 
the  value  of  20/.,  and  in  either  case  re- 
quires a  stamp. 

Rule  absolute  (I). 


} 


M*KUME  0.  SMITH. 


1886. 

Nov.  21,  25 

Costs — Practice — Passing  the  Record, 

In  the  Exchequer  and  King*s  Bench,  the 
plaintiff  has  not  a  right  to  enter  his  record 
immediately  after  issue  has  been  joined,  so  as 
to  charge  the  defendant  with  the  costs ;  but 
the  Master  has  a  discretion  to  allow  them  or 
tiotf  according  to  his  judgment. 

Issue  was  joined  on  November  4,  for  the 
second  sittings  in  term,  which  was  on  the 
22nd ;  the  plaintiff  passed  the  record  on  the 
10th.  On  the  11th,  the  defendant  obtain- 
ed an  order  to  pay  the  debt  and  costs. 
The  Master  refused  to  allow  to  the  plaintiff 
the  costs  of  passing  the  record,  amounting 
to  the  sum  of  2/.  Os.  6d. 

Kelly,  on  a  former  day  in  term,  moved 
for  a  rule,  that  the  Master  should  review 
his  taxation  of  the  costs,  contending,  that 

(1 )  See  Morris  v.  Dixon,  5  Ltir  J.  Rep.  (N.S.) 
K.B.  155. 


the  plaintiff  had  a  right  to  enter  his  record 
as  soon  afler  the  issue  had  been  joined  as 
he  thought  fit.  Here,  also,  there  had  been 
no  notice  of  any  intention  to  pay  the  debt 
before  the  record  was  entered. 

Bar  stow  shewed  cause  in  the  first  in- 
stance.— This  was  entirely  a  question  for 
the  Master  to  exercise  his  discretion  upon ; 
he  has  done  so ;  and  the  Court  will  not  dis- 
turb it. 

Cur„  adv.  vutt. 

On  this  day, — 

Lord  Abinoer,  C.B.,  said — ^We  think 
this  question  was  proper  to  be  lef^  to  the 
Master's  discretion,  and  the  rule  must  be 
discharged.  It  appears,  that  the  practice 
is  so  in  the  Court  of  King's  Bench,  as  well 
as  in  this  court,  though  in  the  Common 
Pleas  the  plaintiff  has  a  right  to  enter  his 
record  immediately  after  issue  is  joined. 
It  is  very  desirable  that  there  should  be 
some  general  rule  on  the  subject. 

Rule  discharged. 


/"  GURNET  AND  OTHERS,  EltECU- 
1886.        \        TORS    OF    THOMAS    SOWDEN, 
Nov.  21.   "^        V,      SIR     W.     RAWLINS     AND 
OTHERS. 


V     ot: 

Will— Probate 


-Bona  Notabilia, 


By  indenture  under  seal,  three  of  the  di' 
rectors  of  a  life  insurance  company  ^^ordered^ 
directed,  and  appointed,  that  the  capital 
stock  and  funds  of  the  company  should  stand 
charged  with  the  payment  of  the  money  in' 
sured,  to  the  executors  of  the  covenantee," 
The  testator  died  in  the  diocese  of  Exeter^ 
and  the  indenture  was  found  within  that 
diocese: — Held,  that  an  Exeter  probate  was 
sufficient  to  enable  the  executors  to  recover 
on  the  policy,  though  the  defendants  resided^ 
and  all  the  stock  and  funds  of  the  company 
were  situate,  in  the  diocese  of  London, 

Demurrer  to  a  replication.  The  decla- 
ration, in  covenant,  by  the  plaintiffs  as 
executors  stated,  that  whereas  on  the  7th 
of  November  1807,  by  an  indenture  or 
policy  of  insurance  it  was  witnessed,  that 
T.  S.  signed  a  declaration  to  the  Eagle 
Insurance  Company  as  to  his  age,  and  his 
engagement  to  pay  the  premium ;  and  it 
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was  further  witnessed,  that  the  defendants, 
three  of  the  directors  of  the  said  company, 
did  order,  direct,  and  appoint  that,  if  the 
said  T.  S.  should  depart  this  life  at  any 
time  within  the  term  of  one  year,  or  any 
time  within  the  years  which  should  follow, 
provided  such  payments  as  aforesaid  should 
have  been  duly  made,  the  capital  stock  and 
funds  of  the  said  company  should  stand 
charged,  and  be  liable  to  pay  to  his  exe- 
cutors, &c.  within  three  months  after  his 
decease  should  have  been  duly  certified  to 
the  directors  of  the  said  company,  the  full 
sum  of  500/.  Then  the  declaration  set 
forth  the  usual  provisions  and  conditions 
to  which  policies  of  Uiis  description  are 
subject,  and  there  were  averments  of  the  due 

g^rformance  of  aU,  and  that  T.  S.  was  dead, 
reach — non-payment  of  the  said  sum  of 
500/.  afler  notice  of  the  death.  Profert  of 
the  letters  testamentary. 

P/ea—That  at  the  time  of  the  death  of 
the  saidT.  S.,  and  of  the  proving  of  the  will, 
and  the  granting  of  the  said  letters  testa- 
mentary, the  defendants  were  and  still  are 
commorant  and  resident  in  London,  and 
the  whole  of  the  capital  stock  and  funds 
of  the  said  company  were  situated,  placed, 
located,  and  fixed  within  the  city  of  Lon- 
don, which  is  in  the  diocese  of  London ; 
wherefore  the  proving  of  the  said  will,  and 
granting  of  the  said  letters  as  far  as  they 
relate  to  the  said  policy,  did  not  belong  to 
the  Bishop  of  Exeter ;  and  the  said  letters 
testamentary  produced  in  court  are  void. 

Replication— That  the  said  T.  S.  died 
within  the  diocese  of  Exeter,  and  the  said 
policy  of  insurance  at  the  time  of  his  death 
was  also  within  the  said  diocese. 

Demurrer,  and  joinder  in  demurrer. 

fVigkiman  in  support  of  the  demurrer. 
Two  questions  arise  in  this  case.  First, 
whether  the  letters  testamentary  are  valid. 
Secondly,  if  not,  whether  they  are  void,  or 
voidable  only  (1).  The  rule  of  law  is,  that 
simple  contract  debts  are  considered  to  be 
the  effects  of  the  deceased  in  the  diocese 
where  the  debtor  lived  at  the  time  of  the 
death,  while  specialty  debts  are  effects  in 
the  diocese  where  the  securities  are  found 
at  the  time  of  the  death  (ft).    There  is  a 


third  caae  where  a  charge  is  created  by  a 
specialty  upon  property  situated  in  anodier 
diocese.  That  is  the  present  case ;  and, 
therefore,  this  covenant  was  bona  noiabUia^ 
and  there  ought  to  have  been  a  prerogative 
probate. 

[Parke,  B. — This  is  the  case  of  a  spe- 
cialty.] 

It  is  not  a  contract,  but  a  mere  cbaift 
upon  effects  situate  in  Londoa. 

[Parke,  B. — ^Then  your  objection  ought 
to  go  higher,  and  you  ought  to  contend, 
that  no  action  is  maintainable  on  it.]  * 

It  is  not  proposed  to  contend  fiN*  that 
This  is  a  specialty  charging  effects  situate 
in  the  diocese  of  London,  like  a  leaae  of 
lands,  which  is  to  be  accounted  as  6oim 
notainUa  where  the  lands  lie  (8).  The  ob- 
ject of  the  defendants  is  only  to  ascer- 
tain who  is  legally  entitled  to  receive  dit 
money. 

Lord  Abimoer,  C.  B.— This  does  not 
give  any  right  against  the  fund  itself 
Uiough,  if  the  fund  be  inadequate,  die  de- 
fendants will  not  be  liable.  Either  the 
policy  is  entirely  void,  or  the  defendants 
are  personally  liable  upon  the  covenant 
The  company  will  be  quite  safe  in  paying 
to  the  plaintiffs. 

Parke,  B. — ^The  defendants  undertake, 
by  an  instrument  under  seal,  that  this  sum 
of  money  shall  be  paid,  if  the  funds  prove 
adequate.  Therefore  this  is  equivalent  to 
a  covenant  to  pay,  if  T.  S.  go  to  Rome. 
Li  the  case  referred  to,  of  the  lease,  the  role 
proceeds  upon  the  ground,  that  the  value 
of  the  term  is  the  assets,  not  the  lease  itself 
The  only  available  property  to  dte  testar 
tor  in  this  case  was  the  speoalty. 

Aldbr80n,B. — If  any  one  can  maintain 
an  action  on  this  covenant,  the  executori» 
under  an  Exeter  probate,  can. 

GruRHBT,  B.  concurred. 

Judgment  for  the  fiUmtiffs. 

( White^  contr^,  was  to  have  aigued  £m 
the  ^intiffs.) 


^^.lrcZs''t^^r.k':^:i^7:iiL     (3>  8-o«.Dig..Ad.u.i*u«.'B.«. 


Biog.  N.C.  486 ;  ■.  c  5  Lair  J.  Reo.  (v.  s.)  C.P.  lOf. 
(2)  Bae.  Abr.  '  Ezeeatort  mnd  AdministTtton/ 
£  ;  RolU  Abr.  909. 
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1886.       \  THE     ATTORNEY    GENERAL     V, 
Nov.  4.    /  PARSONS. 

Information  of  Intrusion — Twenty  Years* 
Possession. 

Under  the  21  Jac.  I.e.  14,  if  the  defen- 
dant, in  an  information  of  intrusion,  proves  a 
possession  for  twenty  years,  the  prorf  of  title 
ts  thrown  upon  the  Crown  ;  which  proof  may 
be  given  in  that  action,  and  the  king  is  not 
compelled  to  adopt  any  previous  proceedings 
to  ascertain  his  title. 

This  was  an  information  of  trespass  and 
intrusion,  already  reported  in  5  Law  J, 
Rep.  (n.s.)  Exch,  242,  to  recover  lands, 
part  of  tlie  manor  of  Iscoed,  in  Radnor- 
shire, to  which  the  defendant  pleaded,  not 
guilty. 

It  came  on  for  trial  at  the  last  Hereford- 
shire Assizes,  before  Patteson,  J.,  when 
the  defendant  proved  that  the  encroach- 
ment in  question  had  been  made  for  more 
than  twenty  years,  and  claimed  to  have  a 
verdict  in  his  favour.  The  learned  Judge 
ruled  otherwise^  and  the  jury  gave  their 
verdict  for  the  Crown. 

Curwood  now  moved  for  a  new  trial. — 
The  Crown  having  been  out  of  possession 
for  twenty  years,  cannot  recover  the  lands 
in  an  information  of  intrusion.  The  title 
cannot  be  tried  in  a  proceeding  of  this  na- 
ture, but  must  be  determined  by  an  in- 
quest of  ofBce.  The  statute  21  Jac.  1. 
c.  14.  enacts,  *'that  whensoever  the  king 
shall  have  been  out  of  possession  by  the 
space  of  twenty  years,  before  any  informa- 
tion of  intrusion  brought,  or  to  be  brought 
to  recover  the  same,  the  defendant  may 
plead  the  general  issue,  if  he  so  think  fit, 
and  shall  not  be  pressed  to  plead  specially ; 
and  in  such  case  the  defendant  shall  retain 
the  possession  he  had  at  the  time  of  such 
information  exhibited,  until  the  title  be 
tried,  found,  or  adjudged  for  the  king." 

[Lord  Abinoer,  C.B. — How  do  you 
suggest  that  the  inquiry  should  be  taken?] 

By  a  writ  directed  to  the  sheriff,  as  other 
inquests  of  office. 

Per  Curiam, — The  object  of  the  sta- 
tute is  simply  to  provide,  that  after  a  pos- 
session of  twenty  years,  the  defendant  shall 
not  be  bound  to  set  out  his  title  by  a  spe- 
cial plea,  which  otherwise  he  would  have 
New  Series,  VI.— Excheq.  Pl. 


been  bound  to  do.  The  proof  of  title  in 
that  case  is  thrown  upon  the  Crown,  and 
even  though  the  king  prove  an  intrusion, 
yet  the  defendant  shall  hold  the  possession, 
unless  the  title  of  the  Crown  be  proved. 
There  is  no  need  of  any  distinct  proceedings. 

Rule  refused. 


1836 

Nov. 


'...  { 


the  kino  V,  SHERIFF  OF  MID- 
DLESEX, IN  A  CAUSE  OF  BAR- 
TON V.  MORGAN. 


Affidavit,  Entitling  of— Attachment, 

An  attachment  is  said  to  he  granted  against 
the  sfieriff,  so  that  the  proceedings  are  on  the 
crown  side,  when  the  rule  for  the  attachment 
is  obtained. 

The  defendant  was  arrested  in  Septem- 
ber, and  in  the  same  month  the  sheriff  re- 
turned cepi  corpus.  On  the  29th  of  Septem- 
ber, the  sheriff  went  out  of  office.  On  the 
5  th  of  October,  a  Baron's  order  was  ob- 
tained for  the  sheriff  to  return  the  writ, 
and  a  rule  was  subsequently  obtained  for 
an  attachment  against  the  sheriff  for  dis- 
obedience thereto. 

Humfrey,  on  a  former  day  in  this  term, 
moved  to  set  aside  the  order  and  the  j[ule, 
as  irregular. 

Erie  DOW  shewed  cause,  and  objected 
tliat  the  affidavits  were  wrongly  entitled. 
No  attachment  had  been  issued  against  the 
sheriff;  they  ought  not  therefore  to  have 
been  entitled  The  King  v.  the  Sheriff  of 
Middlesex, 

Humfrey. — The  rule  for  the  attachment 
has  been  served :  we  cannot  tell  whether 
the  attachment  itself  has  been  issued. 

[Parke,  B. — It  is  stated  in  Mr,  Ttdd's 
Practice,  314(1),  that  as  soon  as  the  attach- 
ment is  granted,  the  proceedings  are  on  the 
crown  side.  It  is  reasonable  to  consider 
the  attachment  to  have  been  granted  when 
the  rule  has  been  obtained.  The  sheriff 
cannot  know  when  it  is  sued  out.] 

Per  Curiam — 

Rule  absolute,  for  setting  aside  the 
attachment:  dischargedfor  set* 
ting  aside  the  Baron's  order. 

(1)  gth  edit. 
C 
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1836. 
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} 


PROBERT  t,  >1»LLIP8  AND 
OTHERS. 


Costs — Issues, 

Where,  in  assumpsit,  the  plaintiff  recovers 
a  verdict  on  the  general  issue,  but  the  deferi' 
dant  recovers  on  the  special  pleas  a  verdict 
equivalent  to  the  sum  so  found  for  the  plain- 
tiff  the  defendant  is  entitled  to  the  postea, 
and  to  the  general  costs  of  the  cause. 

Assumpsit  for  work  and  labour,  goods 
sold  and  delivered,  money  had  and  received, 
and  on  an  account  stated. 

Pleas — Ist.  Non  assumpsit,  as  to  all  ex- 
cept 15^  15*.  7rf.;— 2nd.  As  to  5iL  Ifts., 
parcel  of  the  sums  in  the  declaration  men- 
tioned, payment ; —  3rd.  As  to  521,  I2s., 
other  parcel  of  the  sums  in  the  declaration 
mentioned,  that  the  work  was  done  under 
a  special  agreement,  that  the  plaintifi^should 
suffer  a  deduction  for  any  damage  sustain- 
ed by  the  defendants,  in  consequence  of 
the  non-repair  of  the  harness  by  the  plain'- 
tiiF,  on  which  he  was  employed,  and  that' 
the  damage  amounted  to  5iL  \Zs, ; — 4th. 
A  set-off  of  £0/.,  for  use  and  occupation  ; 
— 5th.  Payment  into  court  of  15/.  1 5s,  Id, 
The  replication  denied  the  payment  in  the 
second  plea,  the  agreement  and  the  damage 
in  the  third,  and  the  set-off  in  the  fourth, 
and  accepted  the  sum  of  15/.  \5s.  Id,  The 
cause  was  referred  to  a  barrister,  at  the  last 
Spring  Monmouthshire  Assizes,  to  certify 
the  verdict,  who  certified  as  follows : — For 
the  plaintiff,  on  the  first  plea,  damages  73/. 
18f.  \0d,\  for  the  defendants,  on  the  se- 
cond plea,  as  to  the  sum  of  52/.  1  %s. ;  and 
on  the  third  plea,  as  to  20/. ,  and  on  the  fourth 
plea,  as  to  51,  6^.,  the  total  being  77/.  18«. 
The  associate  thereupon  delivered  the 
postea  to  the  defendants,  and  the  Master 
had  taxed  the  costs  of  the  cause  for  the 
defendants. 

Greaves  now  moved  for  a  rule  to  shew 
Cause  why  the  postea  should  not  be  deliver- 
ed over  to  the  plaintiff,  and  why  the  Master 
should  not  tax  the  plamtiff  the  genend 
costs  of  the  cause.  This  was  analogous  to 
the  cases  of  trespass,  where  the  defendant 
pleaded  the  general  issue  and  a  justification, 
and  succeeded  upon  the  latter  only ;  the 
plaintiff  was  entitled  to  the  general  costs  of 
the  cause — Broadbent  v.  Skaw  (1).     Here, 

(1)  t  B.&  Ad.940;i.c.tLaw  J.IUp.(N.8.)K.B.4f. 


the  defendi^tli  unnecessarily  bleaded  the 
general  issue,  and  failed  upon  it. 

Parke,  B.— The  plaintiff  is  entitled  to 
the  costs  of  that  issue,  but  no  more.  In 
those  cases,  there  was  something  on  which 
the  plaintiff  did  succeed,  which  the  special 
plea  did  not  cover ;  but,  here,  the  defen- 
dants have  recovered  on  the  whole. 

Ptr  Curiam — 

Rule  re/used. 


1836.     ■) 
Nov.  15.  S 


DAWSOM  V,  m'dONALD. 


Pleading— Several  Pkas—BiU  of  Et- 
change. 

Where  a  defendant  in  oike  plea  denied  tk 
acceptance,  and  in  another  the  indorsemetst 
of  a  bill  of  exchange,  the  Court  refined  to 
nlUm  Aim  to  plead  in  addition,  that  it  ma 
drawn  on  ptMr  ^stamped  contrttry  to  ike 
provisions  of  the  ^  ^  6  Wm.  4.  c.  60. 

Assumpsit  a^inst  the  indorser  of  a  bill 
of  exchange.  The  defendant  had  obtained 
a  Judge's  order  for  leave  to  plead — ^firtt, 
that  the  acceptor  did  not  accept  the  bill ; 
secondly,  that  thie  def^dant  did  not  indorse 
it;  and  thhrdly,  that  the  bill  was  dralwn 
upon  paper  not  duly  stilmped,  according  to 
the  rules  of  the  Commissioners  of  Stamps, 
made  tinder  the  authority  of  4  &  5  WiH.  4. 
c.  60. 

Humfrey,  oh  a  fdrmer  day,  obtained  a 
rule  to  shew  cause  why  so  much  of  the 
order  as  authorized  the  last  p^a  shoiM 
not  be  set  aside ;  against  which — 

Richards,  this  day,  shewed  cause,  and 
attempted  to  argue  diat  the  plea  was  ne- 
xressary,  but  the  Court  were  decidedly 
against  him. 

Aldersok,  B. — ft  would  create  great 
doubt  as  to  what  is  put  in  issue  by  diese 
pleas,  ff  we  were  to  allow  them  as  several 
and  distinct.  A  doubt  has  l>een  raised» 
whether  the  Statute  of  Frauds  can  be  given 
in  evidence  under  the  general  issue  (1)*  H 
is  a  great  pity  that  the  meaning  of  the  roles 
has  been  so  misunderstood. 

Parke,  B. — I  quite  agfree  hi  that  obscr- 
iration. 

RukabsohU. 

(1)  '^  Shkith  V.  Dik6ii,  ^DoIrL  P.C.  571. 
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LEWIS  0.  KERR. 


1836. 

Nov.  16. 

PracUce. — Striking  out  Plea, 

Where  an  attorney ,  on  being  served  with 
proceit,  said  he  womd  appear  and  accept  a 
declaration,  the  Court  refused  to  strike  out 
a  pleot  that  he  was  an  attorney  of  another 
courL 

This  was  an  action  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange.  The 
defendant,  who  was  an  attorney,  having 
been  found  with  some  difficulty,  said  he 
would  appear  and  accept  a  declaration. 
He  did  appear,  and  pleaded  to  the  decla- 
ration, that  he  was  an  attorney  of  another 
court. 

C  Jones  applied  to  the  Court  to  strike 
out  the  plea,  because,  first,  there  is  no  pri- 
vilege for  an  attorney  as  to  the  court  in 
which  he  is  to  be  sped;  and  secondly,  the 
plea  is  contrary  to  hi&  undertaking. 

^A^KE,  B. — You  ipaust  demur  to  raise 
the  first  question,  and  as  to  the  other  ob- 
jection, there  was  no  undertaking  not  to 
plead  this  plea. 

Per  Curiam — 

Rule  rtfused. 


BAKER  V.  BROWN. 


5.     > 
15.  3 

Ver^t,  Increase  of— Interest. 


1836. 
Nov 


Where,  pi  an  undefended  action  of  cove- 
want  on  a  mortgage  deed,  the  damages  were 
iakenfor  the  interest  to  the  time  of  default 
onfyt  the  Court  refused  to  increase  the  oer- 
iUct  by  the  addition  of  interest  down  to  the 
time  <^  ^gmng  judgment. 

Debt  for  1,025/.  on  a  covenant  in  a 
mortgage  dc^d, dated  the  26th of  Mayl835, 
for  payment  of  1,000/.,  with  51.  per  cent. 
toterest,  alleging  half  a  year's  default  on 
the  26th  of  Nov.  1835;  that  1,025/.  was 
due ;  i^o^cluding  with  an  allegation  of  100/. 
damages  for  detention  of  the  debt. 

Plea — Non  est  factum. 

At  th^  trial,  before  Gaselee,  J.^  at  the 
last  Assizes  for  Surrey,  the  cause  being 
undefended,  a  verdict  was  taken  for  the 
sum  of  1,025/.  only. 


Petersdofff  ihui  d«\y  moved  for  leave  to 
increase  the  verdict  to  the  amount  of 
1,058/.  1,2^.  6(/.,  which  would  be  the  proper 
sum  due  down  to  the  time  of  signing  judg- 
ment, and  which  the  plaintiff  would  have 
been  entitled  to  receive.  The  omission  to 
take  the  latter  sum  arose  from  the  mistake 
of  counsel. 

[Parke,  B. — All  we  can  do  for  you  is  to 
set  aside  the  trial  and  grant  a  new  one.  Or 
you  may  apply  to  the  Judge  who  tried  the 
cause,  to  amend  the  verdict  according  to 
his  note.] 

That  would  be  unavailing,  because  his 
note  corresponds  with  the  verdict.  There 
is  a  case  in  Godbolt,  where,  in  an  action  on 
the  statute  for  not  setting  out  tithes,  the 
jury  had  given  only  the  single  value,  but 
the  Court  increased  the  verdict  to  the  treble 
value  given  by  the  statute. 

Aldbrson,  B. — There,  the  jury  had  exer- 
cised their  judgment,  and  the  Court  only 
awarded  the  legal  consequences. 

Ruk  refused. 


M*]>OWALL  V.  LTSTER. 


36.     \ 
.  17.  j" 

Pleading — Practice — Ad^Ung  Pleas. 


1836 
Nov. 


Where  a  defendant  had  pleaded  that  a 
cheque  was  given  in  payment  qfa  gambling 
debt,  the  Court  refused  to  give  him  leave  to 
add  a  plea,  that  the  cheque  was  drawn  above 
fifteen  miles  from  the  'place  where  payable^ 
and  was  falsely  dated. 

Assumpsit  on  a  banker's  cheque  by  the 
holder.  The  defendant  pleaded  that  it 
had  been  given  in  payment  of  a  gambling 
debt,  and  that  the  plaintiff  was  a  holder 
without  consideration. 

Sewell  applied  for  leave  to  add  a  plea, 
that  the  cheque  had  been  drawn,  in  fact, 
above  fifteen  miles  from  the  place  where 
it  was  made  payable,  and  that  it  was  dated 
falsely,  contrary  to  the  provision  of  the 
statute,  9  Geo.  4.  c.  49.  s.  15.  The  time  for 
pleading  had  expired. 

The  Court  refused  to  interfere,  saying 
that  they  would  not  assist  the  defendant  to 
defeat  an  instrument  which  he  had  executed 
in  an  illegal  manner. 
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Alderson,  B.   observed,  that  to  raise 
this  objection,  the  defendant  ought  to  have 
pleaded  that  he  did  not  make  the  cheque. 
Rule  refused. 


WILLIAM  KNIOHT  V.  TURQUAND. 


se.    \ 

.  17.  i 
Bankruptcy — Official  Assignee, 


1836 

Nov, 


The  official  assignee  is  in  the  same  sitU' 
atton  as  the  general  assignees  of  ahanhrupt, 
and  is  not  entitled  to  the  protection  afforded 
by  the  6  Geo,  4.  c.  16.  s.  44,  limiting  the 
period  for  the  commencement  of  the  action  to 
three  months,  where  he  seizes  goods,  the  prO' 
perty  of  the  bankrupt,  who  disputes  the  bank- 
ruptcy. 

This  was  an  action  of  trespass,  brought 
against  the  defendant,  an  official  assignee, 
under  a  fiat  of  bankruptcy*  issued  against 
the  plaintiff,  to  try  the  vahdity  of  that  fiat. 

At  the  trial,  before  the  Lord  Chief  Baron, 
at  the  last  Kingston  Assizes,  it  was  proved 
that  the  property  of  the  plaintiff  had  been 
taken  and  sold  more  than  three  months 
before  the  commencement  of  the  action* 
It  was  objected  on  the  part  of  the  defen- 
dant, that  the  action  was  too  late,  according 
to  the  6  Geo.  4.  c.  16.  s.  44,  and  his  Lord- 
ship nonsuited  the  plaintiff.  On  a  former 
day  in  this  term — 

riatt  obtained  a  rule  nisi  to  set  this 
nonsuit  aside,  and  cited  Edge  v.  Parker {\ ), 
Carruthers  v.  Payne {2),  and  Worth  v.  Budd 
(3),  in  which  it  had  been  decided  that  that 
section  does  not  apply  to  actions  brought 
against  assignees. 

Thesiger  and  Clarkson,  this  day,  shewed 
cause.— -Those  cases  do  not  govern  the 
present.  The  defendant  is  an  official  as- 
signee, appointed  under  the  authority  of 
the  1  &  2  Will.  4.  c.  56.  s.  22.  He  is  an 
officer  of  the  Court  of  Bankruptcy ;  at  least 
it  is  to  be  inferred  from  section  60,  that  he 
is  an  officer  appointed  under  that  act.  The 
official  assignee  is  chosen  by  the  commis- 
sioners, and  the  selection  is  to  be  made 
out  of  a  number  of  persons  already  ap- 
pointed by  the  Lord  Chancellor.  The  pro- 

(1)  8  B.  &  C.  697;  S.C.7  Uw  J.R^.K.B.  101, 
(«)  6  HiBg.  «70 ;  «.  c  7  Uw  J.  B«p.  C.P.  84. 
(3)  «  B.  &  Ad.  17«;  8.  c  9  Uw  J.  R*p.  K.B. 
I7t. 


perty  vests  in  him  by  virtue  of  that  statute, 
and  his  acts  appear  to  be  proceedings  under 
it.  If  so,  as  the  6  Geo.  4.  c.  16.  a.  44. 
is  incorporated  with  it  by  section  1 6,  the 
defendant  is  entitled  to  the  same  protection 
as  the  messenger  under  the  fiat,  or  the 
provisional  assignee  under  the  Insolvent 
Debtors  Act. 

[Alderson,  B.— In  Munkv.  Clark  (4), 
the  Court  of  Common  Pleas  decided,  that 
the  official  assignee  was  placed  in  the  same 
situation  as  the  general  assignee.] 

In  that  case,  the  fiat  itself  was  void,  and 
the  assignee  himself  had  the  money  belong- 
ing to  the  plaintiff,  in  his  hands.  But  here 
the  official  assignee  had  not  taken  any 
peculiar  part  in  the  seizure,  and  the  action 
might  quite  as  well  have  been  brought 
against  the  other  parties.  It  is  hard  to 
hold  him  out  of  the  protection  of  the  sta- 
tute, where  he  does  an  act  which  he  is 
bound  to  perform,  by  the  express  provi- 
sions of  the  legislature. 

Piatt,  in  support  of  the  rule,  referred  to 
the  report  ofMunk  v.  Clark  (5),  after  Ac 
second  trial. 

Lord  Abinoer,  C.B. — That  case  has 
settled,  that  there  is  no  distinction  be- 
tween the  official  assignee  and  the  general 
assignees,  and  the  nonsuit  must  be  set  aside. 

JParke,  B. — ^The  Court  of  King's  Bench 
have  decided  that  the  assignees  of  a  bank- 
rupt are  not  within  the  protection  of  thb 
statute  (6),  in  conformity  with  a  previous 
decision  of  the  Court  of  Common  Pleas  (7); 
and  the  decision  was  subsequently  confirm- 
ed by  Lord  Tenterden  (8),  so  that  there  is 
great  weight  of  authority.  It  is  contended 
that  the  decision  does  not  apply  to  the  pre- 
sent case.  The  distinction  pointed  out  is, 
that  where  persons  have  special  authority 
given  to  them  by  the  statute  to  act,  they 
are  within  its  protection ;  but  where  they 
act  under  the  authority  given  by  the  owner- 
ship of  the  property,  they  are  not.  Now 
the  official  assignee  is  in  the  same  situatioa 
as  the  provisional  assignee  was  formerly. 
The  act  of  parliament  has  vested  all  the 

(4)  10  Bing.  lOf;  s.e.  t  Lair  J.  Rep.  (N.S.) 
C.P. 186. 

(5)  t  Bing.  N.C.  W9;  8.c  5  LnwJ.Rap.  C*-**) 
C.P.  4. 

<6>  ItiEdg^fi.Pariier. 

(7)  lo  Ctrratbera  o.  Pmjne. 

(8)  In  Worth  v.  Budd. 
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bankrupt's  property  in  him ;  but  if  he  do  in* 
terfere,  he  does  so  by  virtue  of  that  assign- 
ment, and  of  the  right  of  property  thereby 
given  to  him.  The  only  difference  is,  that 
the  commissioners  must  select  him  out  of 
a  certain  number  of  persons  appointed  by 
the  Lord  Chancellor,  whereas  they  might 
have  selected  any  one  to  be  the  provisional 
assignee.  The  effect  of  the  statute  is  to 
give  him  the  same  power  as  the  provisional 
assignee  enjoyed  previous  to  the  choice  of 
the  general  assignees.  The  defendant, 
therefore,  acted  by  virtue  of  his  right  of 
property,  and  is  not  within  the  provision  of 
this  clause. 
Aldersok,  B.  and  Gurnet,  B.  concurred. 
Rule  absolute. 


Ex  parte  wm.  knight. 


1836.     > 
Nov.  21.  i 

Bankrupt — Habeas  Corpus — Custody* 

Where  a  bankrupt  being  in  execution  in 
the  Fleet  prison^  was  committed  to  the  custody 
of  the  keeper  of  Newgate,  for  not  answering 
satisfactorily t  and  the  keeper  of  Newgate  rfe- 
livered  him  to  the  messenger,  who  delivered 
him  again  to  the  warden  of  the  Fleet, — the 
Court  refused  to  grant  a  writ  of  habeas 
carpus,  on  the  ground  of  a  defect  in  the  com" 
missioner's  warrant, 

William  Knight,  a  bankrupt,  was  brought 
before  a  Subdivision  Court  of  the  Commis- 
sioners of  Bankruptcy,  in  Basinghall-street, 
and  by  that  Court  committed  to  Newgate, 
for  not  answering  questions  to  their  satis- 
faction. He  was  at  the  time  in  the  custody 
of  the  warden  of  the  Fleet,  in  execution 
for  debt,  and  was  brought,  by  the  messen- 
ger to  the  fiat,  before  the  Court.  The 
warrant  of  committal  was  directed  to  the 
gaoler  of  Newgate,  who  delivered  the  bank- 
rupt to  the  messenger,  and  he  delivered  him 
back  to  the  warden  of  the  Fleet.  He  was 
then  confined  within  the  walls  of  that 
prison. 

Plait  moved  for  a  habeas  corpus,  to 
be  directed  to  the  warden  of  the  Fleet,  the 
messenger,  and  the  gaoler  of  Newgate,  to 
bring  up  the  body  of  the  bankrupt,  con- 
tending, that  the  answers  set  out  in  the 
warrant  were  sufficient,  and  ought  to  have 
been  treated  as  satisfactory. 


The  Court  expressed  great  doubt,  whe- 
ther they  ought  to  grant  the  writ,  as  it  was 
clear  that  the  warden  had  a  right  to  detain 
him,  under  the  execution,  and  would  be 
justified  in  returning  that  cause.  However, 
they  heard  the  warrant  read,  and  the  ob- 
servations upon  it,  and  stated,  that  they 
would  examine  it,  and  give  their  decision 
on  the  morrow. 

On  the  next  day, — 

Parke,  B.  said — That  they  must  refuse 
the  writ  on  two  grounds ; — first,  that  on 
the  perusal  of  the  questions  and  answers, 
they  considered  the  commissioners  were 
justified  in  holding  the  examination  not 
to  be  satisfactory ;  and,  secondly,  that 
it  did  not  appear,  that  the  bankrupt  was 
detained  in  custody  on  this  warrant* 
The  Court  of  Common  Pleas  had  refused 
a  writ,  under  the  same  circumstances,  in  a 
case  which  came  before  them  the  day  pre- 
vious (1). 

Writ  refused. 


OWEN  V,  waters. 


1836.        > 
Nov.  21,24.   5 

Bill  of  Exchange — Pleading, 

Declaration  by  drawer  against  the  ac* 
ceptor  alleged,  that  the  plaintiff,  on  the  29«A 
of  March,  "  made  his  bill  pnyttble  four 
months  after  date^  which  period  has  now 
elapsed  :*' — Held  good  on  special  demurrer. 

Assumpsit  on  a  bill  of  exchange  by  the 
drawer  against  the  acceptor. 

The  declaration  stated,  that  the  plaintiff, 
on  the  29th  of  March,  made  his  bill  of  ex-* 
change  payable  four  months  after  date,  and 
it  contained  the  allegation — "which  period 
has  now  elapsed."  The  date  of  the  de- 
claration was  October  25.  To  this  there 
was  a  special  demurrer. 

C.  Jones,  in  support  of  the  demurrer, 
relied  upon  Abbott  v.  Aslett  (2),  and  urged, 
that  the  declaration  was  defective  in  not 
shewing  that  the  bill  was  due  before  the 
commencement  of  the  suit.  The  four 
months  might  have  expired  before  the  de- 
claration, but  not  before  the  action  was 
commenced. 

(1)  Ex  ptrte  Garcia,  see  pott. 

(2)  1  Mee.  &  Wels.  209  ;  •.  c.  Aslett  v.  Abbott* 
5  Law  J.  Rep.  (n.  s.)  Excb.  116.      . 
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The  (tate  of  the  writ  did  no|  appear  on 
the  paper  books,  but  it  wa9  agreed,  if  the 
Court  should  consider  that  important,  that 
the  writ  waa  sued  out  on  the  16th  of  August. 

AddisontfiontvL — Abbott  v.  Aslett  ia on]y 
ao  authority  to  shew,  that  such  a  demurrer 
aa  the  present  ia  not  frivoloios.  The  deck- 
ration  is,  however,  sufficient.  The  Ibrmt 
given  by  those  rules  are  applicable  to  all 
proceedings  and  in  all  the  courts.  Now, 
in  the  Common  Pleas,  and  in  all  proceed- 
ings by  origiaal,  the  declaration  was  never 
considered  to  be  the  commencement  of  the 
suit.  The  new  statute  for  the  uniformity 
of  proceaa  cannot,  therefore,  have  had  the 
effect  suggested.  But  it  is  enough  if  the 
declaration  does  not  on  the  face  of  it  shew 
that  the  cause  of  action  had  w)t  accrued 
at  the  commencement  of  the  suit — Lee  v. 
Clarke{$)*  Every  averment  is  pifesumed  to 
refer  to  the  commencement  of  the  suit. 
Hence,  in  common  counts,  it  is  not  tlie  prac- 
tice to  aUege  the  cause  of  action  to  have  ac- 
crued before  the  commencement  of  the  suit. 
Secondly,  it  does  appear  that  the  cause  of 
action  had  accrued  at  that  time.  The  bill 
waa  made  on  the  29th  of  March,  and  whs 
payable  four  months  after  date ;  it  would, 
therefore,  be  due  on  the  Ist  of  August, 
which  waa  before  the  writ  waa  iaaued.  It 
ia  tffu«i  the  declaration  does  not  atate  the 
day  of  the  dat€!«  but  it  alleges,  that  the  de- 
fendant made  the  bill  on  the  S9th  of  March, 
and  that  will  be  taken  to  be  the  day  whei^ 
it  was  dated — De  la  Courtier  v.  Bellamy  {4\ 
Hague  V.  French  (6),  Hunt  v.  Money  (6). 

[Farkb,  B. — In  Coxon  v.  Lyon  (7)»  the 
dale  of  a  bill  of  exchange  differed  from  the 
day  when  the  bill  was  alleged  to  have  been 
made ;  and  Thompson,  B.  held  it  not  to  be 
H  fiital  variance.] 

Cur,  adv,  vuU, 

On  thb  day  the  judgment  of  the  Court 
was  pronounced  by — 

LoR»  AsiNosa,  C.  B.  —  Tliis  case  de«- 
pends  upon  the  question  whether  it  sufH* 
ciently  appears  that  the  bill  was  due  before 
the  time  when  the  action  was  conunenced. 

iS)  a£aai,a39. 

(4)  2  Shoir.  4Sf . 

(5)  S  Bof.  &  Pul.  173. 

(6)  5  B.  &  Ad.  909;  Me  sUo  QUm  f.  Bowra*  6 
Naa.  it  3elw.  73. 

(7)  2  Cimpb.  307,  Up 


The  Court  have  aoniiid^Bfed  it%  w^A  tfamkf 
Mr.  Addj^onia  correct  in  both  points.  Firai^ 
that  it  is  not  essential  tha^  it  shojuld  appear 
on  the  face  of  the  declaration  that  the  righ^ 
pf  action  had  accrued  before  the  auit  waa 
oomipienced ;  in  other  words,  that  the  Court 
does  not  look  out  of  the  declaration  to  de- 
termine whether  or  not  it  has  been  cpm- 
menced  too  early.  Ia  the  oase  of  the  Sta*. 
tute  of  Limitationa  there  must  be  a  plea  • 
the  Court  wiU  not  decide  on  the  declaration 
that  the  action  has  been  barred.  On  the 
other  point  also,  although  the  ti^ue  d^te  o| 
^  bill  of  exchange  may  be  shewn  to  rebut 
the  inference,  as  long  as  it  remains  without 
explanation  it  is  to  be  assuroed  that  it  was 
dated  when  it  was  made.  On  both  points, 
therefore,  the  declaration  is  good,  and  there 
must  be — 

Judgment  for  the  plaintiff i 


} 


MORANT  0.  SIGN. 


18S6. 

Nov.  %\ 

Pleading — Express  Colqur  in  Trover. 

To  trover  for  an  oak^  the  defendant  pleaded^ 
ijkat  he  was  seised  in  fee  of  a  close^amd  beiwg 
so  seisedf  cut  down  the  Mtd  oakf  and  deli* 
vered  it  to  one  Richard  Roe^  who  delivered  it 
to  the  plaintiffs  whereupon  the  defendant  took 
it  out  of  the  plainti]f*s  posussion,  as  he 
lawfully  might ;  which  was  the  conversion 
complained  of: — HeU  on  special  demurrer^ 
that  the  plea  was  good. 

Trover  for  an  oak  tree« 

P/ea— That  before  the  said  time  when, 
^c,  to  wit,  on  &c.,  the  defendant  was 
seised  in  fee  of  a  close  called  Colebaya,  at 
Brokenhurst,  in  the  county  of  Hanta,  abut* 
ting,  &c. ;  and  he  being  so  seisedi  the  de- 
fendant, on  &c.,  cut  down  one  oak  tree 
growing  on  the  said  close,  and  stripped  the 
bark,  which  oak  and  bark  are  the  same 
goods  and  chattels  in  the  declaration  men- 
tioned ;  and  that  afterwards  the  defendant 
delivered  them  to  one  Richard  Roe,  who 
delivered  them  to  the  plaintiff,  whereupon 
the  defendant,  at  the  said  time,  &c  took 
the  said  goods  and  chattds  from  and  oiit  of 
the  possession  of  the  plaintiff,  as  he  law- 
fully might  do  for  the  cause  aforesaid,  which 
ia  the  same  conversion  and  disppaitioo  in 
the  said  declaration  mentioned. 
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Special  demurrer,  that  the  plea  in  effect 
amounted  to  a  denial  of  the  plaintiff's  right 
of  propcA'ty  in  the  goods  and  chattels  in 
the  declaration,  and  ought  to  have  been  so 
pleaded,  and  have  concluded  to  the  country. 

Barsiim,  in  support  of  the  demurrer. — 
The  plea  is  bad,  whether  it  be  considered 
as  the  law  stood  before  the  new  rules,  ot 
ia  it  now  is  upon  those  rules. 

[Parkb,  B. — It  would  have  been  ba4 
tiefore  the  new  rules,  according  to  the 
majority  of  the  authorities,  as  amounting 
to  the  general  issue.] 

Then  the  new  rules  do  not  warrant  such 
a  plea  as  this.  The  doctrine  of  express 
colour,  which  is  entirely  iictitious,  has 
never  been  extended  to  actions  of  trover. 
This  is  but  a  denial  of  £he  plaintiff's  pro- 
))erty ;  and,  therefore,  the  case  does  not 
'Ml  inrithin  that  rule  which  requires  all 
Inatters  in  confession  and  avoidance  to  be 
pleaded  specially. 

fALiTERsoN,  B. — The  defendant  says, 
these  goods  do  not  belbng  to  the  plaintiff, 
and  he  tells  htm  why.] 

[Parke,  B. — Is  there  anything  in  the 
new  rules,  ^which  prevents  express  colour 
•from  being  given  in  trover  ?] 

Not  in  terms,  but  from  the  examples  ib 
tosumpsh  it  may  bb  inferred  that  it  was  not 
to  he  allowed. 

The  Court  intimating  a  'Strong  opinion 
against  the  demurrer, 

Barston  prayed  leaVe  tb  amend,  whidi 
granted  ;- 


Parke,  B.  observing,  that,  no  doubt,  the 
.plea  was  good. 

Mamdng  was  for  the  defendant. 

•Judgment  for  the  defendant^  with 
leave  to  the  plaint^  to  anuind. 


1S36.      1     "WHITR    AND    AtJC^HlJR    tf. 

Nov.  23.  /  iRvrHR. 

4ffida»U  to/  Deht— Title. 

An  affidaoit  of  dehti  unentitled  in  the  court 
or  the  causet  hut  sitfom  before  a  person  de- 
scrihing  himself  as  authorized  to  take  40uia* 
vt<t  bff  pirttie^ojfn  commission  from  this  Court 
and  the  Court  of  Common  Pleas,  held  suffi' 
eient. 


'Petersdorjgf''iAbYeA  td  didcha¥ge  lihfe  de- 
fendant out  of  custody  fbr  a  defect  iti  the 
aflRdavit  to  hold  to  bail.  It  was  not  enti«- 
tled  in  any  ^ourt  nor  in  any  cause,  but  k 
tras  sworn  in  Scotland  before  a  person  who 
described  himself  as  authorized  by  virtue  of 
a  commission  to  take  affidavits  from  this 
Court  and  the  Court  of  Common  Pleas  (1). 
[Parkr,  B. — That  is  sufficient.] 
It  is  submitted,  that,  as  it  does  not  ap« 
pear  in  which  court  it  was  intended  that  the 
ikffidavit  should  be  used,  a  difficulty  would 
be  thrown  in  the  way  of  a  prosecution  for 
peijury  ;  at  least,  it  would  be  requisite  to 
have  separate  counts. 

Lord  Abinosr,  C.  B. — It  would  be  quite 
enough  to  allege,  that  the  party  made  the 
affidavit,  intending  to  use  it  to  institute 
proceedings  upon  it  against  the  defendant. 

Per  Curiam — 

Rule  refused  (2). 


1836. 
Nov.  23, 


} 


RElfD    V. 


SPtniR, 
TRATOR. 


ADICINIS^ 


Practice, — Signing  Plea, 

A  vdi\t  of  plene  administravit  does  not 
require  to  he  signed  by  counsel. 

The  defendant  pleaded  jdene  adnnni^ 
travit  'Without  a  '  counters  signature,  and 
the  plaintiff  signed  judgment. 

Mansel  mdved  to  set  aside  that  judg^ 
•ment  for  irregularity.  According  to  the 
practice  of  the  King's  Bench,  this  is  at;om^ 
mon  plea,  which  need  not  be  signed  by 
counsel  (3).  The  rule  of  Hilril-y  term, 
%  Will.  4.  No.lOT,  which  provides  that  pleas 
"which  conclude  to  the  country  shall  not  be 
signed  by  counsel,  does  not  apply  to  thi^ 
case. 

SerteXl  shewed  cause  in  the  first  instance.*-^ 
This  plea  ought  to  have  been  signed.  Wherfe 
a  plea  operaties'as  a  traverse  of  the  plaintiff  ^i 
allegation,  it  does  not  require  a  signature^; 
but,  where  it  alleges  new  matter  and  con- 
dudes  with  a  verification,  it  must  be  signed. 
This  plea  concludes  with  a  verification.  The 
rule  of  Hil.  %  Will.  4.  affords  an  inference 

(1)  Bj  the  BtttQte  3  &  4  Will.  4.  c  49.  ■.  49. 
(S)  ^M  PerMO.Brownidg,  1  MSe.  &  Wdi.  969. 
(5)  1  Tidd's  Pr.  671,  9th  ed. 
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in  favour  of  the  plaintiflT,  according  to  the 
maxim  expressio  unius  est  exclus'w  alterius. 
In  Macher  v.  BUling(i),  it  was  decided,  that 
a  plea  of  the  Statute  of  Limitations  required 
to  be  signed  by  counsel.  According  to  the 
practice  of  the  Common  Pleas,  it  ought  to 
have  the  signature. 

Lord  Abinoer,  C.  B. — The  Master  tells 
us  we  follow  the  practice  of  the  King's 
Bench,  and  that  this  plea  does  not  require 
counsers  signature.  The  judgment  is  irre- 
gular, and  must  be  set  aside  with  costs. 


.} 


SIMPSON  V,  HURDI8S. 


1836 

Nov.  23 

Costs — Special  Pleas. 

Where  the  defendant,  in  libels,  pleads  not 
guilty,  and  alsa  special  pleas,  and  the  plain^ 
tiff  recovers  a  verdict  on  all  the  issues,  but 
less  than  40/.,  and  the  Judge  certifies  under 
tlie  statute  43  Eliz.  c.  6,  the  plaintiff  is  not 
entitled  to  recover  the  costs  of  those  special 
pleas,  notwithstanding  the  rule  Hilary, 
4  mil.  4.  No.  7. 

This  was  an  action  for  libel,  to  which 
the  defendant  pleaded,  first,  the  general 
issue ;  secondly,  a  justification ;  thirdly, 
that  it  was  a  privileged  communication. 

At  the  trial,  before  Gurney,  B.,  the  jury 
found  a  verdict  for  the  plaintiff  on  all  the 
issues,  damages  1^. ;  and  the  Judge  certi- 
fied under  the  43  Eliz.  c.  6.  s.  2,  whereupon 
the  Master  refused  to  allow  the  plaintiflf 
any  costs. 

Erie  mow  moved  for  a  review  of  the 
Master's  taxation.  By  Reg.  Gen.  Hil. 
4  Will.  4.  No.  7,  the  defendant  not  suc- 
ceeding upon  the  special  pleas,  and  it  ap- 
pearing that  they  were  unnecessary,  the 
plaintiff  ought  to  have  been  allowed  his 
costs  on  those  issues.  The  Master  held, 
that  the  certificate  operated  to  deprive  the 
plaintiff  of  all  the  costs. 

Parke,  B. — That  rule  is  subservient  to 
the  statute.     The  Master  was  right. 
Per  Curiam — 

Rule  refused. 
(4)  1  Cr.  M.  &  R.  577  ;  s.  c.  4  Uw  J.  Rep.  (na) 


XT  «..      r     READ  V.  PUTTON. 

Nov.  24.  3 

Arbitration — Appointment  of  Umptre-- 
Attachment. 

Where  an  umpire  was  to  be  appointed  the 
first  thing,  and  he  and  the  arbitrators,  or 
any  two  of  them,  had  power  to  enlarge  the 
time  and  to  make  the  award,  the  arbitrators 
having  first  enlarged  the  time,  and  after- 
wards' appointed  the  umpire,  the  Court 
held,  that  though  both  parties  subserviently 
attended  the  reference,  they  could  not  grant 
an  attachment  for  non-performance  qjf  the 
award,  though  their  conduct  might  afford 
evidence  of  a  parol  submission. 

A  rule  for  an  attachment  had  been 
moved  for  by  Chandless,  for  non-perform- 
ance of  an  award  in  this  case.  The  cause 
and  all  matters  in  difference  had  been  re- 
ferred by  a  Judge's  order  to  the  award  of 
Iwo  arbitrators,  *'  and  such  third  person 
as  they  shall  appoint,  by  writing  under 
their  hands,  to  be  indorsed  thereon,  be- 
fore they  shall  proceed  on  the  matters 
referred  to  them,  or  of  any  two  of  them, 
so  that  they  or  any  two  of  them  shall 
publish  their  award  on  or  before  the  first 
day  of  Easter  term,  or  of  such  day  as  they 
or  any  two  of  them  shall  at  any  time 
appoint  by  writing  under  their  hands." 
One  of  the  arbitrators  and  the  umpire  bad 
awarded,  that  the  defendant  should  pay  a 
sum  of  money  to  the  plaintiff,  together 
with  the  costs. 

Wightman,  this  day,  shewed  cause. — 
The  umpire  was  not  duly  appointed.  By  the 
order  he  was  to  be  appointed  the  first  thing, 
and  was  to  join  in  the  enlargement  of  tbs 
time.  Now,  the  two  arbitrators  made  an 
enlargement  of  the  time  before  they  ap- 
pointed the  arbitrator. 

Chandless. — The  parties,  nevertheless, 
went  on,  and  attended  the  arbitration,  and 
therefore  the  objection  cannot  be  taken — 
In,re  Hick  {I). 

Parke,  B. — They  may  be  bound  upon 
a  parol  submission,  but  you  cannot  have 
an  attachment  against  them. 

Per  Curiam — 

Rule  disekargetL 

(1)  8  Taant.  694. 
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165«. 

Nov.    2n 


] 


SHAVE  V,  8P0DS. 


Bmlf  Justification  of, 

BaU  may  justify  in  person,  where  there 
has  been  an  inst^ficient  i^ffUiamt  of  justifi* 
cation*  * 

Justification  of  bail. 

Butt  objectad  that  the  affidavit  of  justi- 
fication was  insufficient  in  this  case,  as  not 
stating  where  the  propertv  was  situate,  or 
without  separating  the  value. 

Harrison,  in  support  of  the  bail,  stated, 
that  the  bail  appeared  to  justify  in  person. 

\_Per  Ctirtaiit.-*It  is  only  a  question  of 
eosta.] 

Butt.— In  Pensm's  bail  (I),  Patteson,  J. 
says,  ^*  that  where  the  bail  profess  to  justify 
in  the  form  appointed  by  the  new  rules, 
and  fail  to  comply  with  them,  they  cannot 
resort  to  any  oiher  form." 

Harrison. — That  was  a  case  of  country 
bail. 

Per  Curiam, — If  the  bail  appear,  they 
may  justify  ;  but  the  plaintiff  opposes 
diem  without  the  risk  of  costs. 

The  bail  justified. 


1886.     \ 
Nov.  2.  / 


BOLTON  V.  JOHNSOK. 


S4iil — Justification. 

After  notice  of  justification  of  bail,  the 
plaintiff  declared  de  bene  esse ;  the  defendant 
demurred:  the  plaintiff  applied  to  a  Judge 
to  set  aside  the  demurrer  as  frivolous,  which 
was  refused^  and  he  obtained  an  order  for  time 
to  join  ts  demurrer : — Held,  that  bail  could 
mot  afterwards  be  opposed  nor  justify. 

Bail  appearing  to  justify, 

Steer  was  about  to  oppose  them. 

Butt  objected,  that  the  plaintiff  could 
not  oppose  them ;  the  plaintiff  had  obtained 
m  Jadge's  order  for  time  to  join  in  de- 
murrer. 

Steer. — Notice  of  justification  was  given 
in  diis  case  ;  the  plaintiff  delivered  a  de- 
claration de  bene  esse,  to  which  the  defen- 
dant demurred.    An  application  was  made 

(1)  4  Dowl.  F.C.  6«7.  . 
New  Siaiw,  VI.— Exchbq.  Pl. 


to  a  Judge  at  chambers,  to  set  aaide  iihe 
demurrer  as  frivolous,  which  he  declined 
doing,  whereupon  the  plaintiff  obtained  an 
order  for  time  to  join  in  demurrer.  Now 
the  bail  come  to  justify ;  if  so,  they  may 
be  opposed ; — or  if  the  bail  have  been 
waived,  they  need  not  have  come  at  all. 

,Parkb,  B. — There  is  no  necessity  for 
diem  to  justify  ;  the  defendant  is  already 
in  court. 

Aldbrson,  B. — How  can  the  plaintiff 
say,  that  the  defendant  is  not  in  court, 
when  he  asks  for  time  to  answer  him  ? 

Per  Curiam. — The  bail  cannot  be  op* 
posed,  nor  be  allowed  to  justify. 


1836. 
Nov.  8, 


} 


DOB   d. 


LORD    CARHIHOTON   0. 
LLOTD. 


Prisoner — Discharge — Ejectment. 

A  defendant  in  executionupon  a  judgment 
in  ejectment,  who  has  been  in  prison  for  twelve 
calendar  months,  is  entitled  to  be  discharged 
out  of  custody. 

The  defendant  had  lain  in  prison  for 
more  than  twelve  months,  in  execution  for 
the  costs  of  this  ejectment. 

BaU  applied  that  the  defendant  should 
be  discharged  out  of  custody,  under  the 
48  Geo.  8.  c.  128,  stating  that  the  Court 
of  King's  Bench  had  decided,  in  a  case  in 
the  present  term,  that  the  defendant  was 
en  tided  to  his  discharge. 

Parke,  B.  referred  to  Doe  v.  Reynolds 
(1),  where  the  Court  decided,  that  the  sta- 
tute did  not  apply  to  a  case  of  ejectment, 
but  granted  a  nile  nut,  which  was  after- 
ward made  absolute,  no  cause  being  shewn. 


1886.     7  . 

N  24.     i  ^^^        THRBLFALL  V.  WARD. 

This  was  a  similar  case,  the  application 
being  made  by — 

Butt,  who  cited  Doe  v.  (2),  and 

referred  to  two  cases  at  chambers,  one  of 

(1)  lOB.&C.481;t.e.8UwJ.Rep.K.B.tt6. 
(«)  1  Doirl.  P.C.  69. 
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which  was  decided  by  Patteson,  J.,  and 
the  other  by  Coleridge,  J.,  and  the  pre- 
ceding decision  of  this  Court. 

CofvUng,  appeared  to  shew  cause,  in  the 
first  instance,  if  the  question  could  be  con- 
sidered as  open  ;  but — 

The  Court  said,  that  it  must  be  taken 
to  be  settled.  There  was  a  judgment  of 
the  full  Court  of  King's  Bench  one  way, 
but  there  were  two  decisions  the  other 
way.  No  doubt  there  was  a  judgment  for 
damages  here,  namely,  the  Is.  which  is 
given  for  the  trespass,  and  the  damages 
are  upder  iOL 

Rule  absolute  (3). 


PRICK  V»  MORGAN. 


1836.     ■) 
Nov.  10.  3 

Writ  of  Trial— New  Trial. 

A  claim  against  a  fartv  for  represent' 
ing  that  a  third  person  had  authorized  him 
to  purchase  a  horse  from  the  plaintiff,  who, 
thereupon,  sent  it  to  the  agent,  but  he  had  no 
authority  to  purchase  it,  is,  in  substance,  a 
claim  for  the  price  of  a  horse,  and  the  trial 
may  be  sent  to  tfie  under-sheriff  under  the 
3^4  mil.4,.  c.  42,  s.  17. 

Semble,  that  where  a  plaintiff  obtains  a 
writ  of  trial,  and  carries  the  record  down  to 
the  sheriff  for  trial,  he  cannot,  upon  being 
nonsuited,  move  for  a  new  trial,  on  the  srouna, 
that  it  was  not  a  case  to  be  tried  before  the 
sheriff. 

Assumpsit.  The  declaration  stated  in 
the  first  count,  that,  in  consideration  that 
the  plaintiff  would  send  a  pony  to  the  de- 
fendant, and  would  sell  and  deliver  it  to 
one  J.  Ward,  the  defendant  undertook  and 
promised  that  he  was  authorized  by  Ward 
to  purchase  it  on  his  behalf;  that  the 
plaintiff  sent  the  pony,  and  was  willing  to 
sell  it  to  Ward,  but  the  defendant  had  no 
authority  to  purchase  it  for  him.  The 
second  count  charged,  that  the  defendant 
represented  generally,  that  he  had  authority 
to  purchase  the  pony,  but  refused  to  do  so. 
Third,  for  a  pony  sold  and  delivered. 

Plea — Non  assumpsit. 

The  case  was  sent  to  be  tried  before  the 

(2)  Sm  Ooodfellow  o.  Robingt,  3  Biog.  N.C.  1; 
s.  c.  5  Liw  J.  Rep.  (n  j.)  C.P.  3S8. 


under-sheriff  of  Herefordshire,  who  non- 
suited the  plaintiff  on  the  opening. 

Peacock,  in  Trinity  term,  obtained  a  rule 
for  setting  aside  this  nonsuit  on  an  affidavit, 
made  by  the  agent  in  London,  who  stated 
his  information  and  belief,  that  the  plain- 
tiff's attorney  had  read  a  letter  from  the 
defendant  to  the  plaintiff,  in  which  he  stated, 
that  Ward  would  very  probably  be  a  pur- 
chaser of  the  pony  if  it  were  sent  to  him ; 
that  the  under-sheriff  called  upon  the  plain- 
tiff*s  attorney  to  elect  whether  he  would 
charge  the  defendant  as  the  agent  or  as  the 
principal ;  and,  as  he  elected  the  former, 
the  under-sheriff  decided,  that  the  actioa 
was  not  maintainable,  as  the  principal's 
name  was  disclosed,  and  thereupon  non- 
suited the  plaintiff.  He  made  another 
point,  that  this  was  not  a  case  to  be  tried 
before  the  sheriff,  being  not  a  debt  or  de- 
mand, but  a  claim  for  umiquidated  damages. 

/.  fV.  Smith  now  shewed  cause. — First, 
the  plaintiff  has  not  properly  informed  the 
Court  what  the  under-sheriff's  ruling  was 
in  this  case.  He  has  only  produced  an 
affidavit  from  a  person  not  present  at  the 
trial.  And  the  under-sheriff  has  not  taken 
any  note  whatever  of  the  case.  It  is  not 
for  the  defendant  to  state  the  ruling  of  the 
under-sheriff. 

[The  Court  said,  they  could  not  act 
upon  the  plaintiff's  affidavit,  and  in  an- 
swer to  an  observation  by  Peacock,  that 
there  had  not  been  time  to  procure  an 
affidavit  from  the  country,  said,  that  the 
time  for  making  the  motion  might  have 
been  enlarged  if  a  proper  application  had 
been  made.  And  they  severely  reprehended 
the  conduct  of  the  under-sheriff  in  not 
taking  a  note  of  the  proceedings  at  the  trial.] 

Then,  as  to  the  other  objection,  if  the 
trial  be  coram  non  judice,  it  is  a  nullity, 
but  that  is  no  ground  for  setting  aside  the 
nonsuit;  and  the  writ  of  trial  was  obtained 
at  the  instigation  of  the  plaintiff  himself^ 
who  now  seeks  to  avoid  it. 

Peacock,  in  support  of  the  rule. — ^Tbisis 
not  a  case  within  the  statute.   The  plaintiff 
complains  of  a  breach  of  contract. 
•   [Parks,  B. — Could  the  measure  of  da- 
mages be  more  than  the  price  of  the  pcmy  I] 

No ;  but  still  the  damages  are  unliqui- 
dated.    Then,  fFatson  v.  Jbbot{l)is  aft 

(1)  2  Cr.  &  M.  150;  ■.€.  3  Um  J.  R^p.  (h.s.) 
Exob.  38.    . 
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aathority  that  the  Court  will  set  aside  a 
noDsnit,  where  the  case  ought  not  to  have 
heen  sent  to  the  sheriff.  So  also  it  seems 
is  Edge  V.  Shaw  (2). 

Parke,  B. — I  am  of  opinion  that,  in 
substance,  this  was  an  action  for  the  price 
of  a  pony  sold  to  the  defendant;  and,  there- 
fore, within  the  act.  But,  if  it  were  not,  I 
should  hesitate  before  I  would  grant  a  new 
trial  in  a  case  where  a  plaintiff  has  taken 
down  the  writ  of  trial  to  the  sheriff,  and 
been  nonsuited.  This  point  did  certainly 
occur  in  Wation  v.  Abbot,  but  does  not 
^pear  to  have  been  sufficiently  considered 
by  the  Court.  I  should  therefore  have  been 
disposed  to  discharge  the  rule  on  this 
ground,  but  it  is  a  case  within  the  act. 

Alderson,  B.  and  Gurnet,  B.  con- 
curred. 

Rule  discharge^. 


BATLET,  ASSIONEE,  V.  CHITTT. 


18S6.     \ 
Not.  15.  J 

Court  of  Requests — Cost^^  Statute  of 
Ltmitations, 

A  ease  is  within  the  Middlesex  Court  of 
Requests  Act,  though  the  plaintiff* s  demand 
he  reduced  below  40t«,  by  a  plea  of  the  Sta^ 
tuie  of  Limitations. 

Where  in  debt  the  jury  found  a  verdict 
fortkeplamtiff,  \L  I9s,  3d.,and  Is.  damages 
for  detention  of  the  debt,  the  Court  held  that 
this  was  a  case  within  that  act,  and  that  the 
pkdniiff  ought  to  be  deprived  of  his  costs. 

Debt  for  goods  sold  and  delivered,  and 
work  and  labour. 

PUas — First,  never  indebted;  second, 
die  Statute  of  Limitations. 

At  the  trial,  before  the  under-sheriff,  the 
plaintiff  recovered  a  verdict  of  1/.  Ids,  Sd., 
and  Is.  for  the  damages  of  the  detention  of 
the  debt. 

On  a  former  day  in  this  terra — 

Piatt  obtained  a  rule  to  enter  a  sugges- 
tion on  the  roll,  to  deprive  the  plaintiff  of 
his  costs  under  the  Middlesex  Court  of 
Requesto  Act,  23  Geo.  3.  c.  83.  s.  19; 
against  which— 

Miller  shewed  cause,  on  affidavits,  which 

(«)  t  Cr.  M.  &  R.  415. 


disdosed  these  facts.  The  action  was 
brought  for  41.  19s.  3d,  composed  of  two 
items,  31.  for  a  chest  of  drawers  sold, 
and  1/.  I9s.  3d.,  the  expenses  of  a  dis- 
tress upon  premises  at  Richmond,  made 
by  the  insolvent,  who  was  a  broker.  The 
Statute  of  Limitations  was  an  answer  to  the 
first  item,  and,  therefore,  the  plaintiff  reco- 
vered only  1/.  I9s.  3d.  He  urged  three 
objections :  first,  that  inasmuch  as  the  sum 
due  was  really  41.  I9s.  3d.,  and  only  cut 
down  by  a  plea  of  the  Statute  of  Limi- 
tations, the  Court  would  not  hold  the  case 
to  be  within  the  Court  of  Requests  Act. 
It  may  be  inferred  from  the  observation 
of  Lord  EUenhorough  in  Horn  v.  Hughes 
(1),  that  if  a  party  has  reasonable  or  pro- 
bable cause  for  proceeding  for  more  than 
40s.,  the  case  is  not  within  the  statute  (2). 
It  has  been  decided,  that  a  plea  of  set-off 
does  not  render  the  plaintiff  liable — Jenkin' 
son  V.  Morton  (3). 

[Parke,  B. — In  the  case  of  a  set-off,  the 
debt  due  to  the  plaintiff  is  still  due  and 
payable.] 

[Alderson,  B. — ^The  statute  was  meant 
to  apply  to  cases  where  a  party  has  a  right 
to  a  demand  above  40s. ;  he  has  no  right  to 
demand  such  a  debt  in  the  present  case.] 

Secondly,  the  cause  of  action  on  which 
the  plaintiff  has  recovered,  arose  in  Surrey, 
where  the  distress  was  made,  and  conse- 
quently could  not  have  been  tried  in  the 
Middlesex  Court  of  Requests,  which  has 
only  jurisdiction  over  causes  of  action 
arising  within  that  county.  He*  referred 
to  fVelsh  V.  Troyte  (4),  Smith  v.  O^Kelly 
(5),  and  Harwood  v.  Lester (fi).  Thirdly, 
Uie  damages  here  do  amount  to  more  than 
40s.,  because  the  jury  have  found  \s.  for 
the  damages  of  the  detention  of  the  money ; 
that  comes  by  way  of  interest,  which  the 
jury  might  fairly  give. 

Plait,  in  support  of  the  rule,  was  re- 
lieved by  the  Court  from  considering 
the  first  and  third  objection,  but  was  di- 
rected to  answer  the  second.  He  was  un- 
able, however,  to  shew  on  the  affidavits 

(1)  8Eut,  S48. 

(t)  See  alto  Harsant  v.  Larkni»  3  Brod.  &  Bing. 

%sr. 

(3)  1  Mee.  &  W.  300;  s«c  5Ltir  J.  Rep.  (N.S.) 
Eich.  183. 

(4)  2  H.  Black.  t9. 

(5)  1  Bos.  &  Pol.  75. 

(6)  3  Boa.  &  Pttl.  617. 
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that  the  cause  of  action  accrued  in  Middle* 
sex,  which — 

The  Court  said  it  was  incumhent  upon 
him  to  do,  and  they  discharged  the  rule  on 
this  ground,  saying  that  the  other  answers 
were  of  no  validity. 

Rule  discharged  (J). 


5.     1 

17.; 


TRIBE  V.  WINGFIELD. 


18S6, 

Nov, 

Writ  of  Trial — Advocate. 

Where  an  under-sheriff  had  laid  down  a 
rule  that  he  nfould  not  hear  any  person  as 
an  advocate,  who  was  not  a  barrister  or  an 
attorney^  and  refused  accordingly  to  hear  a 
person  who  was  neither  one  nor  the  other^ 
but  appeared  on  the  behalf  of  the  defendant, 
and  the  plaintiff  recovered  a  verdict,  the 
Court  held,  that  the  under- sheriff  was  quite 
justyUd  in  making  such  a  rule;  but  granted 
a  new  trial  on  payment  of  costs,  it  appearing 
that  the  defendant  had  not  had  a  previous 
notice  of  this  existence  of  the  rule. 

This  cause  was  tried  on  a  writ  of  trial, 
before  the  under-sheriff  of  Warwickshire, 
and  the  plaintiff  recovered  a  verdict. 

Erie  moved  for  a  new  trial,  on  the 
ground  that  at  the  trial  a  person,  who  was 
neither  a  barrister  nor  an  attorney,  appeared 
as  the  advocate  for  the  defendant*  The 
Under-sheriff,  however,  refused  to  hear  him, 
stating,  that  he  had  laid  down  a  rule  of 
practice,  on  these  trials,  not  to  hear  any 
person  who  was  not  a  barrister  or  attorney. 
The  defendant  declined  conducting  his  case 
in  person,  and  the  plaintiff  recovered. 
This  person  had  often  practised  before  the 
under-sheriff  previously. 

Lord  Abinger,  C.B. — ^I  think  the  un- 
der-sheriff was  right;  and  I  will  never  lend 
my  assistance  to  enable  any  person  to 
appear  as  an  advocate  in  a  court  of  justice 
who  is  not  a  barrister  or  attorney.  But  if 
you  can  shew  that  the  defendant  was  taken 

(7)  In  Fogarty  ».  Smith,  4  Dowl.  P.C.  595,  it 
w«s  decided,  that  m  defendant  ia  entitled  to  be  dia- 
oharged  out  of  cnatody  under  the  48  Geo.  3.  o.  If  8, 
where  the  debt  is  tOL,  and  If.  for  damages  of  deten- 
tion in  debt.  At  the  aame  time,  in  Doe  d.  Threlfiill 
V.  Ward,  ante,  p.  17,  this  Court  treated  the  Is. 
damages  in  ejectment,  as  damages  within  the  i 
ing  of  that  atatute. 


by  surprise,  and  that  neither  he  nor  his 
attorney  was  aware  of  the  change  of  the 
practice,  yon  may  have  a  nde  on  payment 
of  costs. 

Erie  afterwards  obtained  a  rule  on  those 
terms,  producing  an  affidavit  by  the  de- 
fendant and  the  person  employed  by  him, 
negativing  previous  notice  of  the  change 
of  practice ;  which  was  to  some  extent  an« 
swered  by  the  affidavits  produced  by — 

GouUmm,  Serj»,  in  reply ;  but— 

The  Court,  stating  that  they  did  not 
wish,  in  the  slightest  manner,  to  interfere 
with  the  rule  kid  down  by  the  under- 
sheriff,  under  the  circumstances  of  this 
case,  made  the 

Rule  absolute,  on  payment  rf  costs. 


} 


PUTNEY  V,  SWAN. 


1836. 

Nov.  21. 

Pleading — Insufficient  Plea, 

J^^ftere  the  declaratixm  contained  one  eoiaU 
on  a  bill  of  exchange  against  the  acceptor, 
and  another  on  an  account  stated,  and  the 
defendant  pleaded  only  that  he  did  not  aC' 
cept  the  bill  of  exchange  :--Held,  that  the 
plea  was  bad  on  special  demnrrtr* 

The  declaration  contained  two  coubU: 
one  by  the  payee  against  the  aeceptor  of  a 
bill  of  exchange;  the  other  was  oa  aa 
account  stated.  The  defendant  pleaded 
generally,  that  he  did  not  accept  the  bill 
of  exchange  in  the  declaration  memioiied, 
and  took  no  notice  of  the  other  count. 
The  plaintiff  demurred  specially,  on  the 
ground  that  the  defendant's  plea  did  not 
answer  the  whole  of  the  declaration^ 

FrancUlon,  in  support  of  the  demurred 
referred  to  the  rule  Hilary,  4  WilK  4. 
No.  9  (1),  (the  Pleadmg  Rules),  and  wts 
about  to  argue,  that  it  did  not  a[^y  to 
this  case,  when — 

[PAaxE,  B.  said — Certainly  the  rule  kts 
no  application  to  this  case.] 

(t)  Which  is,  "  In  a  plea  intended  to  he  plei4fld 
in  har  of  the  whole  aetion  generally.  It  afasll  >ot  be 
necessary  to  nse  any  allegation  of  prttt(udtiiMi,or  to 
the  like  effect,  or  any  prayer  of  jndgment,  sod  all 
pleas  pleaded  without  such  formal  parts  u  afors- 
said  shall  be  Uken,  unless  otherwise  expre«sd,  m 
pleaded  in  bar  of  the  whole  aetion." 


Digitized  by 


Google 


MICHAELMAS  TERM,  18S6. 


HI 


ThM,  aciMfrdiDg  to  the  indiDation  of  the 
Court  of  King's  Bench^  in  Wcrley  V.  Har" 
rison  (2)|  this  plea  is  had  on  special  de« 
murrer,  as  not  answering  the  whole  of  the 
declaration.  And  the  plaintiff  would  not 
hare  been  justified  in  signing  judgmenti 
as  for  want  of  a  plea — Vgre  v.  Goldiho* 
nwtfA(a). 

C.  JoneSf  contra. — Here  there  is  but  one 
bill  of  exchange^  and  that  is  stated  in  the 
first  count;  &it  defendant's  plea,  which 
does  not  profess  to  answer  the  whole  of  the 
declaration,  can  only  refer  to  that  ^rst 
count ;  and  therefore  the  second  count  not 
haring  been  answered,  the  plaintiff  should 
have  signed  judgment. 

Lord  Abinobr,  C.B. — There  must  be 
judgment  for  the  plaintiff.  He  could  not 
sign  judgment  as  for  want  of  a  plea.  If 
the  defendant  intended  to  confine  his  plea 
to  the  first  count,  he  ought  to  have  stated 
it.  We  infer  that  he  means  to  answer  the 
whole  declaration. 

PAftKE,  B. — As  the  plea  is  not  confined 
to  one  count,  it  must  be  taken  to  be  in- 
tended  as  an  answer  to  the  whole.  I  am 
quite  satisfied  that  the  9th  rule  has  no  bear* 
ing  on  such  a  case  as  the  present.  Its  ob- 
ject was  to  prevent  unnecessary  statements 
in  the  introductory  parts  of  the  pleadings. 
It  is  therefore  declared,  that  the  plea  shall 
be  understood  as  pleaded  in  bar  of  the  whole 
action,  as  contradistinguished  from  a  plea 
in  bar  of  further  maintenance.  It  was 
never  meant  to  affect  the  ordinary  mode 
of  pleading  to  one  coukiti  or  to  one  part  of 
the  declaration* 

Aldirson,  B.  and  6urnst»  B.  con- 
curred. 

Judgment /or  the  plaintiff'. 


1836.  \  SHILLIBBEB  0.  SIR  R.  C.  QLTN 
Nov.*  21.  /  AKD  OTHERS. 

Pieading — Bailees — Bankers. 

A  declaration  m  assumpsit  stated,  that  the 
defendants  were  bankers,  and  tkat  the  pMn- 
Ujffj  being  about  to  wvceed  to  Northampton, 
paid  into  tkevr  banking-house,  in  London,  a 

(f)  S  Ad.  &  £1L  669;  a.  c.  5  Law  J.  Rep.  (n^.) 
K.B.  17. 

(3)  1  Biog.  N.C.  S53;  i.e.  4  Law  J.  Rep.  (n.8.) 
C  J».  65. 


sum  qf  money,  that  they  ndghi  caute  the  same 
sum  to  be  paid  to  him  at  Northampton,  at  a 
certain  time  then  agreed  upon  between  them; 
and  the  defendants  received  the  sum  of  money 
for  that  purpose,  and  thereupon,  in  coftside* 
ration  of  the  premises,  promised  to  cause  the 
sum  of  money  to  be  paid  to  him  at  North-* 
ampton  at  the  time  agreed  upon : — Held,  on 
demurrer,  that  the  Adoration  imported  an 
absolute  undertaking  to  pay  the  money  at 
Northampton;  and,  therefore,  there  was  a 
stj^fficient  consideration  for  the  promise  ;  and 
the  declaration  was  good. 

Demurrer  to  a  declaration  in  assump- 
sit, which  stated,  that  the  defendants  were 
bankers  in  London,  and  that  the  plaintiff, 
at  the  time  of  the  making  of  the  promise 
by  the  defendants,  was  the  proprietor  of 
divers  coaches  plying  in  and  about  London 
and  its  vicinity;  and,  in  order  to  supply  his 
said  coaches  with  horses,  had  been  in  the 
habit  and  practice  of  going  to  various  mar» 
kets  and  fkirs,  held  for  the  sale  of  horses,  at 
great  distances  firom  London,  to  purchase 
horses,  when  he  was  attended  by  divers 
grooms  and  servants  to  take  care  of  the 
horses  so  to  be  purchased  by  him :  that, 
on  the  31st  of  March  1834,  being  about  to 
proceed  to  a  fair  at  Northampton,  he  paid 
into  the  banking-house  of  the  defendants, 
in  London,  a  large  sum  of  money,  to  wit, 
&c.,  in  o)rder  that  the  defendants  might 
cause  the  said  sum  to  be  paid  to  the  plain- 
tiff, or  his  order,  at  Northampton  at  a  cer- 
tain time  then  agreed  upon  by  and  between 
the  plaintiff  and  defendants,  to  wit,  on  the 
5  th  of  April  then  next  following;  and  the 
defendants  then  had  and  received  the  said 
sum  of  money  of  and  from  the  plaintiff  for 
the  purpose  afiMresaid,  to  wit,  in  order  that 
they  might  so  cause  the  same  sum  to  be 
paid  to  Uie  plaintiff,  or  his  order,  at  North- 
ampton ;  and  thereupon,  m  conAderation  of 
the  premises,  the  defendants  promised,  that 
they  would  punctually  cause  the  said  sum 
of  money  to  be  paid  to  the  plaintiff,  or  his 
order,  at  Northampton  at  the  time  agreed 
upon.  Breach,  that  the  defendants  did  not 
cause  the  money  to  be  paid  to  the  f^ntiff 
at  Northampton ;  and  special  damage  was 
alleged,  that  the  plaintiff  lost  the  opportu- 
nity of  making  his  purchases  at  the  fkir, 
and  incurred  fruitless  expenses  on  his 
journey. 
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Demurrer,  and  joinder  in  demurrer. 

Manning,  in  support  of  the  demurrer. — 
The  declaration  does  not  disclose  any  con- 
sideration for  the  alleged  promise  of  the 
defendants.  They  appear  to  be  mere  gra- 
tuitous bailees,  and  can  only  be  responsible 
for  gross  negligence — Doorman  v.  Jenkins 
(1),  SheilU  V.  Blackburne  (2).  That  is  not 
averred  in  the  present  declaration,  neither 
is  it  stated  that  the  money  was  left  with 
the  bankers  at  their  request;  so  that  no 
consideration  executory  or  executed  is 
stated. 

[Parkb,  B. — An  express  undertaking 
by  the  defendants  is  averred,  that  they 
woul^  pay  it  at  Northampton.] 

But  the  plaintiff  has  not  shewn  any  con- 
sideration for  that  undertaking.  He  does 
not  allege  that  the  promise  was  in  consi- 
deration of  the  deposit. 

[Lord  Abingbr,  C.B. — Is  not  the  giving 
up  of  the  money  by  the  plaintiff,  and  the 
leaving  it  in  the  hands.of  the  defendants,  a 
detriment  to  him  7  It  is  averred,  that  the 
promise  was  in  consideration  of  the  premises. 
Now,  the  premises  are  the  parting  with  the 
money.] 

The  money  was  parted  with  by  the  plain- 
tiff to  be  transmitted  to  the  country  for  his 
use ;  that  was  a  benefit  to  him,  and  no  ad- 
vantage to  the  defendants. 

[Parks,  B. — It  is  only  necessary  to  al- 
lege a  request  when  the  consideration  is 
executed ;  and  the  question  is,  whether,  in 
this  case,  the  promise  is  not  contempora- 
neous with  the  delivery  of  the  money  ?] 

Hayes  v.  Warren  (S)  shews  the  necessity 
of  an  averment  of  a  request. 

[Lord  Abinobr,  C.B. — Here  an  agree- 
ment is  expressly  stated — namely,  that  the 
one  agrees  to  pay  650L  into  the  hands  of 
the  other,  who  agrees  to  repay  it  on  request. 
In  the  ordinary  case  of  an  assumpsit,  the 
agreement  of  the  parties  is  not  stated  on 
the  declaration  ;  but  there  is  no  objection 
to  stating  the  agreement  specifically.] 

[The  Court  proposed  to  the  plaintiff's 
counsel  to  amend  by  averring,  that  the 
promise  was  in  consideration  of  the  depo- 
sit of  the  money ;  but  he  declined  doing 
so.] 

(1)  t  Ad.  &  £11.  $56;  s. 0.  4  Uw  J.  R«p.  (n.s.) 

(<)  1H.BL158. 
(3)  «  Strt.  953. 


Then  the  mere  statement  of  the  delivery 
to  the  defendants  is  not  enough,  unless  it 
be  shewn  that  they  received  the  money  in 
some  character  which  would  render  them 
responsible — DartneU  v.  Howard  (4).  It 
will  be  said,  that  the  defendants  are  stated 
to  be  bankers ;  but  it  is  no  part  of  the 
business  of  a  banker  to  transmit  money  to 
the  country ;  and  even  if  it  were,  the  Court 
cannot  take  judicial  notice  of  their  business; 
and  there  is  no  statement  that  the  plaintiff 
was  a  customer  of  the  defendants. 

[Parke,  B. — ^A  banker's  business  in  to 
borrow  money,  and  to  repay  it  on  cbeqnes. 
The  diing  to  be  considered  here  is,  what  is 
the  meaning  of  the  allegation  in  the  decla* 
ration  7  Is  it  that  the  money  was  to  be 
paid  absolutely,  or  xkaX  the  defendants 
undertook  to  forward  it  as  carriers  f  If  it 
be  an  absolute  undertaking  to  pay  at 
Northampton,  the  declaration  will  suffice ; 
if  it  be  an  undertaking  to  forward  on  a  de- 
posit, there  ought  to  have  been  a  request.] 

BarstoWf  contr^. — On  the  fiicts  stated  in 
this  declaration,  the  plaintiff  is  entitled  to 
recover ;  and  the  Court  will  say,  that  the 
defendants  undertook  absolutely  to  pay 
the  money  at  Northampton.  WheatUy  v. 
Lome  (5)  is  an  express  authority  in  support 
of  this  declaration,  which  was  indeed  drawn 
upon  it.  There  it  was  decided,  that,  if  a 
person  accept  money  from  one  man  to  de- 
liver it  over  to  another,  the  acceptance  and 
promise  to  deliver  it  is  a  good  consideration 
to  charge  him  in  assumpsit  for  not  paying 
it  over.  This  case  is  recognised  as  autho- 
rity in  Jones  on  Bailments  (6). 

[Parke,  B. — That  is  very  like  the  pre- 
sent case,  and  enables  us  to  put  a  construc- 
tion upon  the  language  of  this  dedaratioii. 
If  it  had  turned  out  in  evidence,  that  there 
was  not  any  agreement  to  guarantee  the 
payment,  the  plaintiff  could  not  recover.] 

In  IVhilehead  v.  Greetham  (7)  it  was 
held  sufficient,  to  allege  a  delivery  of  mo- 
ney to  the  defendant  to  lay  out  in  the  pur- 
chase of  an  annuity,  for  charging  him  with 
not  laying  it  out  on  a  pn^r  security. 
Here  the  plaintiff  could  not  have  recovered 
the  money  from  the  defendants  in  London ; 
he  was  bound  to  go  or  send  for  it  to  North- 

(4)  4  B.  &  C.  345;  ■.c3  Uw  J.  Rep.  K.B.  S46. 

(5)  Cro.  Jao.  668. 

(6)  P.  51. 

(7)  9  Bing.  464 ;  1.0.  M'Clel.  &  Y.  S05w 
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ampton.    The  defendanu,  therefore,  re- 
ceived a  benefil  by  being  allowed  to  retain 
it  in  their  hands. 
Manmng  was  about  to  reply,  when— 

Lord  Abinoer,  C.  B.  said  —  Had  not 
the  defendants  better  amend  ?  If  a  person 
undertakes  to  pay  a  sum  of  money  at  a 
certain  time,  it  is  not  necessary  to  allege 
a  request.  Now,  here,  at  the  time,  when 
the  money  was  paid  in,  the  parties  agreed 
that  it  should  be  paid  at  Northampton  on 
a  certain  day. 

Parks,  B. — If  this  means  that  the  de- 
fendants undertook  absolutely  to  pay  at 
Northampton,  there  is  a  good  considera- 
tion for  the  promise.  On  the  plea  of  the 
general  issue  that  must  be  proved. 

Manning  prayed  leave  to  amend. 

Judgment  for  the  plaintiff,  with  li^ 
berty  to  the  defendants  to  amend. 


1836. 
Nov.  22. 


cox  0.  SALMON. 


} 


HEAL  V,  CURTIS. 


1836. 
Nov.  25. 

Judgment  as  in  case  of  a  nonsuit. 

Where  issue  is  joined  m  a  town  cause  m 
vacation^  it  is  too  early  to  apply  for  judg" 
meni  as  in  case  of  a  nonsuit  in  the  next 
term  hut  one  after  it  is  so  joined. 

Motion  for  judgment  as  in  case  of  a 
nonsuit,  against  which — 

Mellor  shewed  cause. — The  application 
18  too  early.  Issue  was  joined  on  the  10th 
of  May,  which  was  in  the  vacation  after 
Easter  term,  and  no  notice  of  trial  had 
been  given — Wingrove  v.  Hodson{l), 

Thomas,  contr^,  said,  that  in  a  country 
cause,  it  would  not  have  been  too  early — 
WilUams  V.  Edwards  {2)  \  and  it  did  not 
appear  that  this  was  not  a  country  cause. 
But — 

Per  Curiam, — That  ought  to  have  been 
shewn  by  the  defendant.  The  application 
is  too  early. 

Rule  discharged,  with  costs, 

(1)  «  Dowl.  P.C.  379. 

<«>   1  Cr.M.&R.580;i.c.4LawJ.Rep.(N.s.) 
£xeh.  40. 


Costs — Attachment  for  non-payment  of 

The  demand  of  costs  on  the  Master's  allo^ 
catur  may  be  made  by  the  attorney  in  the 
cause, 

Shee  applied  for  an  attachment  for  non- 
payment of  costs,  pursuant  to  the  Master's 
allocatur.  The  only  point  was,  whether 
there  had  been  a  proper  demand  of  the 
costs.  The  attorney  in  the  cause  had  de- 
manded them,  but  the  Master  had  not  di- 
rected that  they  should  be  paid  to  him. 
The  officer  entertained  some  doubt  whether 
this  was  sufficient,  but 

Per  Curiam, — It  is  quite  enough. 

Rule  granted. 


1836.       \    CHARRINOTON  0.  ICETHBRING- 
NOV.  25.  )  HAM. 

Costs — Overseer — Distress  for  Poor  and 
Highway  Rates, 

An  overseer  of  the  poor,  who  is  sued  for 
distrtUning  for  poor-rates  and  highway  rcUes, 
is  not  entitled  to  treble  costs  when  the  plain" 
tiff  is  nonsuit. 

Trespass  against  a  parish  officer,  for 
distraining  for  poor-rates  and  highway 
rates. 

At  the  trial,  at  Northampton,  at  the  last 
Spring  Assizes,  the  plaintiff  was  nonsuited, 
for  not  proving  a  notice  of  action.  The 
Master  taxed  the  plaintiff  his  treble  costs. 
In  last  term, — 

Miller  obtained  a  rule  for  the  Master  to 
review  his  taxation,  on  the  ground,  that  the 
defendant  was  not  entitled  to  more  than  his 
single  costs. 

N.  R.  Clarke,  this  day,  shewed  cause. — 
The  distress  being  for  poor-rates,  the  de- 
fendant is  entitled  to  his  treble  costs.  The 
stot.  43  Eliz.  c.  2,  s.  19,  gives  treble  da- 
mages to  the  defendant:  that  must  mean 
treble  costs.  Then  the  Highway  Act,  13 
Greo.  3.  c.  78,  gives  treble  costs,  where 
there  is  a  distress  for  a  highway  rate. 
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MiUer  and  HurliUme,  contriU — Butterton 
V.  Furber  (1)  decides,  that  a  defendant  is 
only  entitled  to  single  costs  under  the  45 
Eliz.  c.  2 ;  and  the  Highway  Act  was  re- 
pealed hy  the  5  &  6  Will.  4.  c.  50,  which 
came  into  operation  before  the  trial  of  this 
cause,  and  has  not  re-enacted  this  provi* 
sion  (2). 

Lord  Abikoer,  C.B. — ^The  case  cited  is 
exactly  in  point ;  the  defendant  may  bring 
his  action  for  the  treble  damages,  which  he 
has  sustained,  and  thus  recover  his  extra 
costs. 

Rule  absolute  {S). 


1836.      \        BOBBT  AND  AKOTHER  V. 
Nov.  25.  /  PRITCHARD. 

uiUomey-^Taxation  of  Bill. 

Where  two  persons  are  jointly  Uable  on  an 
attorney's  billt  the  Court  will  not  refer  it  to 
be  taxed  on  the  application  of  one,  and  his 
undertakimg  only,  on  the  ordinary  qfidants. 

Whether  such  a  reference  could  be  obkum^ 
ed  on  a  special  application  to  the  Court, — 
quaere. 

A  Judge's  order  had  been  obtained  by 
the  plaintiff  Hobby,  to  refer  the  bill  of  the 
attorney  for  die  pkintififs  to  the  Master  to 
be  taxed,  on  the  undertaking  of  Hobby 
alone ;  and — 

Chandless,  on  a  former  day  in  this  term, 
had  obtained  a  rule  to  rescind  that  order ; 
against  which,  cause  was  shewn  this  day, 
by— 

Addison, — This  order  is  right,  according 
to  the  construction  of  the  statute  2  Gieo.  2. 
c.  ftS.  s.  23,  which  empowers  a  Judge,  upon 
application  of  the  party  chargeable  thereon, 
sid  upon  submission  of  stt(£  party  or  par- 
ties, to  pay  what  shall  be  due,  to  refer  an 

(1)  5  Brod.  ft  Biog.  517. 

(f )  Bot  wbloh,  ia  seotioii  109,  givei  osttf  m  Im- 
tween  attorney  and  diant  to  dtfendanti  aiied  ibr 
aay  aet  dooe  uader  that  atatate,  and  aucoaadiag  on 
thatriaL 

(S)  It  latms,  bowafar,  tbat  tba  daltradant  would 
hafa  beam  aatitlad  to  doaUa  ootti,  under  7  Jao.  1. 
C.5. 


attom^sbilltobetaxed.  And  the  Judge's 
order  is  conformable  thereto.  Here»  one 
of  the  parties  liable  has  undertaken  that 
the  bill  shall  be  paid ;  and  as  there  b  a 
joint  retainer  and  a  joint  liability,  the  un- 
dertaking of  one  will  bind  the  other,  as  the 
pBjrment  of  interest  by  one  of  two  joint 
contraetoTtt  will  prevent  die  operatioii  of 
the  Statute  of  Limitations  against  the 
other. 

[Aldbrsov,  B. — We  caimot  tell  whe^ 
ther  the  other  party  admits  the  retainer  en 
not,  for  he  is  not  before  the  Court.] 

[Lord  Abimoxr,  C.B. — ^You  contend, 
that  in  consequence  of  a  joint  retainer,  one 
can  bind  the  other,  so  as  to  render  bim 
liable  to  the  process  of  attachnsenU  That 
cannot  be.] 

Then  the  Court  will,  in  die  exerciae  of 
die  authority  which  they  poaseaa  at  com- 
mon law,  order  the  bill  to  be  taxed.  No 
doubt,  this  authority  is  not  altogether  set- 
ded.  The  case  of  Watson  v.  Postan  (1),  in 
this  court,  is  a  decision  in  £svour  of  their 
power;  so  is  WilsonTi  Gutteridge{ft)i  and 
in  Dagley  v.  Kentish  (5),  no  opinion  was 
expressed.  Where  an  action  has  been  com- 
menced upon  the  bill,  the  reference  cer- 
tainly is  under  that  general  authority.  In 
this  case,  the  party  complains  of  a  cimasion 
between  his  co-plaindff  and.  the  attorney, 
and  that  the  latter  has  a  large  sum  of  mon^ 
in  his  hands  belcmging  to  him. 


Lord  Abingbr,  C.B. — If  you  had  i 
a  special  application  on  these  £Kta,  the  at- 
torney would  have  had  an  opportunity  of 
answering  them.  But  your  application  has 
been  made  on  die  ordinary  grounds.  We 
cannot  grant  this  order. 

Alderson,  B. — The  Court  would  hardly 
give  the  attorney  less  security  for  the  pay* 
ment  of  his  costs  than  the  statute  reqams. 

Parks,  B.  concurred. 

Rule  ahsotftU* 

(1)  t  Cr.  &  J.  370;  a.  c  1  Law  J.  Bap.  <B3.) 
Eiab.  ISl. 

(S)  3  B.  &  C.  157;  ■.  e.  t  Law  J«  Rep.  K3. 
tSl. 

(3)  S  B.  ft  Ad.  411 ;  a.  c.  9  Law  J.  Rep.  K3. 
183.  Sea  Clatterbuck  v.  Coombea,  5  B.  &  Ad»  40Q, 
contra. 
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VERNON  V.  SHIPTON. 


Trover — Pleading — Evidence. 

To  trover  for  tin  plates,  tlte  defendant 
pleaded — frst,  not  guilty;  second,  thai 
the  plaintiff  nas  not  possessed  modo  et 
formd: — Held,  that  he  might  shew,  under 
the  second  plea,  that  he  was  a  wharfinger, 
who  had  received  goods  of  the  plaintiff,  and 
that  the  plaintiffs  agent  had,  with  the  con- 
currence of  his  principal,  sold  the  goods  to  a 
third  person,  tmd  directed  the  defendant  to 
hold  them  for  the  vendee,  into  whose  name  he 
had  since  transferred  them;  but  that  this 
evidence  was  not  adnussible  wider  the  first 
pita. 

Trover  for  tin  plates. 
First  plea»  not  guilty.    Second,  that  the 
plaintiff  was  not  possessed  of  the  said  goods 
and  chattels  as  in  the  declaration  mention- 
ed. 

At  the  trial,  before  Patteson,  J.,  at  the 
last  Stafford  Assizes,  it  appeared,  that  the 
plaintiff  was  an  iron-dealer,  and  the  defen- 
dant was  a  wharfinger  at  Liverpool.     The 
plaintiff  had  agreed  to  sell  certain  tin  plates 
to  one  Saunders,  and  had  sent  them  to  the 
defendant's  wharf,  consigned  to  Saunders. 
He  complained  of  their  quality,  and  refused 
to  accept  them ;  and  the  defendant,  by  his 
direction,  changed  the  name  of  the  consig- 
nee,  and  acknowledged  to  hold  them  for 
the  plaintiff;  but,  on  a  subsequent  appli- 
cation by  the  latter  to  have  them  transmit- 
ted to  him,  the  defendant  replied,  that  he 
had  already  transferred  them  to  Saunders's 
latest  order.     The  defendant  proved  by 
Saunders,  that,  after  he  had  rescinded  the 
sale,  the  plaintiff  had  authorized  him  to 
sell  these  plates  to  one  Hargraves,  and  he 
had  done  so.     It  was  objected,  that  this 
evidence  was  not  admissible  under  these 
pleas.     The  learned  Judge  was  of  opinion 
that  it  was  not  under  the  first  plea,  but  that 
it  was  under  the  second ;  and  told  the  jury, 
that,  if  they  were  of  opinion  that  the  trans- 
fer to  Hargraves  was  with  the  consent  of 
the  plaintiff,  then  the  possession  by  the  de- 
fendant for  Hargraves  under  the  second 
order  was  sufficient  to  pass  the  property, 
and  the  plaintiff  could  not  recover.     The 
jary  found  a  verdict  for  the  plaintiff  on  the 
first  plea,  for  the  defendant  on  the  second, 
New  Series,  VI.— Excheq.  Pl. 


the  learned  Judge  giving  the  plaintiff  leave 
to  enter  a  verdict  for  him  on  both,  if  the 
Court  should  think  the  evidence  not  ad- 
missible. 

Maule  now  moved  accordingly. — The  plea 
is,  that  the  plaintiff  was  not  possessed  of 
these  plates;  and  the  evidence  offered  is  to 
shew  that  the  plaintiff  licensed  the  defen- 
dant to  transfer  them  to  another.  Instead 
of  denying  the  possession,  the  defendant 
seeks  to  shew,  that  the  conversion  was 
licensed.  There  ought,  therefore,  to  have 
been  a  special  plea  of  licence. 

[Lord  Abinoer,  C.B. — You  put  the  case 
of  an  actual  possession  in  the  plaintiff;  but 
this  is  the  case  of  a  constructive  possession 
in  him  only.  •  If  he  had  sold  his  right  to 
another,  he  has  ceased  to  have  the  right  of 
possession,  and  the  plea  is,  that  the  plaintiff 
has  no  right  to  possess  them.] 

[Parke,  B. — The  issue  here  is  on  the 
plaintiff's  possessory  title.  The  evidence 
shews,  that  he  had  parted  with  the  pro- 
perty. No  doubt  a  person  may  sell  his 
goods  lying  on  a  wharf.  If  the  word 
'* possessed"  in  the  plea  means  actual  pos- 
session, you  may  be  right ;  if  it  means  the 
pure  right  of  possession,  you  are  wrong  : 
it  certainly  applies  to  the  title.] 

There  are  other  words  in  the  declaration 
implying  title,  which  might  have  been  tra- 
versed. 

Parke,  B. — They  are  so  in  the  denial 
contained  in  the  plea  of  the  plaintiff's  being 
possessed  modo  etformd. 

Per  Curiam — 

Rule  refused. 

R.  V.  Richards,  on  a  subsequent  day, 
moved  for  a  rule  to  enter  a  verdict  for  the 
defendant  on  the  plea  of  not  guilty.  If 
the  property  in  the  goods  be  shewn  not 
to  belong  to  the  plaintiff,  and  he  has  no 
possessory  right  to  them,  the  defendant 
cannot  be  guilty  of  a  conversion :  if  evi- 
dence that  die  plaintiff  has  authorized  the 
goods  to  be  sold,  and  has  ordered  the  de- 
fendant to  deliver  them  over  to  another 
person,  cannot  be  given  in  evidence  under 
this  plea,  how  can  the  jury  assess  the  da- 
mages ? 

[Farke,  B. — ^They  must  give  the  full 
value,  unless  the  right  of  property  can  be 
shewn  in  reduction  of  damages,  as  to  which 
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I  say  nothing  at  present,  as  I  should  pause 
long  before  I  should  allow  it.] 

A  mere  demand  and  refusal  do  not  of 
themselves  constitute  a  conversion :  it  can- 
not be  said  that  the  delivery  of  goods  to 
the  plaintiff's  agent  by  his  authority  is  a 
conversion. 

Parks,  B. — I  feel  no  doubt  that  this  is 
primd  facie  a  conversion.  It  is  a  delivery 
of  a  man's  property  to  a  third  person,  to 
give  him  entire  controul  and  dominion 
over  it.  If  it  be  meant  to  be  defended,  on 
the  ground  that  it  was  done  by  the  plain- 
tifTs  authority,  that  defence  must  be  spe* 
cially  pleaded. 

Alderson,  B. — In  StancUffe  v.  Hard- 
nick  (1 )  it  was  established,  that  where  there 
is  conversion  in  fact,  any  excuse  for  it  must 
be  specially  pleaded.  The  question  as  to 
a  mere  refusal  on  demand  is  still  open ;  and 
if  this  case  had  stood  upon  that  ground,  I 
should  have  thought  that  there  should  have 
been  a  rule  ;  but  here  there  was  an  actual 
conversion. 

Gurnet,  B.  concurred. 

Rule  refitted. 


1836.     1 

1^  ^       >     GOLDSHEDE  V.  COTTRELL. 

Bill  of  Exchange — Substitution — Pleading. 

In  an  action  on  a  promissory  note  for  420^., 
the  defendant  pleaded,  that  the  plaintiff  rt" 
ceived  two  bills  of  exchange  of2lOL  each,  to 
take  up  and  in  lieu  o£the  said  note,  and  that 
the  said  two  bills  were  not  due  at  the  commence- 
ment of  the  suit.  The  plaintiff  negatived  the 
receipt  on  those  terms,  and  also  replied,  that 
one  of  the  bills  was  due  at  the  commencement 
of  the  suit.  The  defendant  put  in  evidence  a 
memorandum  by  the  plaintiff  that  the  defen- 
dant had  given  him  two  bills  for  210/.  to  take 
up  a  bili  for  420/.  overdue.  It  appeared, 
however,  that  the  plaintiff  retained  the  latter, 
and  that  one  of  the  bills  was  overdue  when  the 
action  was  commenced : — Held,  that  it  was 
a  question  for  the  jury,  whether  the  bills  were 
received  in  substitutidn  of  the  note,  or  merely 
in  suspension  of  the  right  of  action ;  and  the 
jury  having  given  a  verdict  for  the  plaintiff, 


(1)  t  Cr.  M.  &  R.  1 ;  t.  c  4  Law  J.  Rep.  (N.i.) 
Exch.  161. 


the  Judge  not  having  been  asked  to  have  that 
question  to  them,  the  Court  refused  to  distttrh 
it.  Held  also,  that  tlie  defendant  W€U  bound 
to  prove  the  allegation  in  his  plea,  that  both 
bills  were  not  due  at  the  commencement  of  the 
suit. 

Assumpsit  on  a  promissory  note  for  4f  OC, 
made  by  the  defendant,  payable  to  his  order, 
and  indorsed  by  hrm  to  the  ptaintiff. 

Plea — That,  after  the  note  was  msture, 
due,  and  payable,  the  defendant,  at  the  re* 
quest  of  the  plaintiff,  gave  him,  and  the 
plaintiff  received,  tw6  billis  of  exchange  of 
great  value,  to  wit,  210/.  each,  to  take  ftp 
the  said  note  for  420/.,  then  overdue,  and 
in  lieu  thereof,  and  the  defendant  is  a  party 
to  the  said  two  bills,  and  liable  thereon ; 
and  that  the  said  two  bills  of  210/.  each 
are  not  yet  due,  and  are  outstanding  in  the 
plaintiff's  hands.     VerificaHon. 

Replication — That  the  defendant  did  not 
give  the  bills  of  exchange  for  the  purpose 
in  the  plea  mentioned,  and  upon  the  termi 
therein  alleged  modo  et  formd,  and  that 
one  of  the  same  was  due  and  unpaid  at  the 
commencement  of  this  suit. 

Issue  thereon. 

At  the  trial,  before  the  Lord  Chief  Baron, 
the  defendant,  in  support  of  the  plea,  pat 
in  this  memorandum  :-^ 

"  April  20,  1886. 

**  C.  H.  Cottrell,  Esq.  has  given  me  two 
bills  for  210/.  each,  to  take  up  a  bill  of^ftOL 
overdue. 

*•  B.  GoMshede.- 
And  the  plaintiff*  produced  one  of  the  biUk 
of  exchantre,  which  had  been  dishonoured, 
as  also  the  original  promissory  note,  oa 
which  the  action  was  brought.  It  was  con- 
tended for  the  defendant,  that  the  right  of 
action  on  that  note  was  gone,  the  bills  hav- 
ing been  taken  in  discharge  thereof.  The 
learned  Judge,  however,  considered  that 
the  plaintiff's  right  of  action  hid  only  been 
suspended,  and  that,  as  one  of  the  bills  wia 
dishonoured,  he  was  remitted  to  his  daim 
on  the  note,  and  the  plaintiff  recovered  a 
verdict  for  442/.  for  principal  and  interest, 
the  defendant  having  liberty  to  move  to 
enter  a  nonsuit,  or  to  reduce  the  verdict  by 
the  amount  of  the  second  note. 

Thesiger  moved  accordingly,  and  orged 
the  otjection  that  had  baen  iskm  mt  iIk 
trial,  but- 
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The  Court  refused  the  rule.  There  waa 
H  difficulty  9»  to  what  was  ineant  by  the 
words  "  to  take  up,"  but  it  was  a  question 
for  the  jury ;  and  if  it  had  been  left  to  them, 
which  was  not  required  to  be  done,  they 
would  have  decided  it  by  reference  to  the 
9Cts  of  the  parties,  and,  when  they  found 
that  the  note  had  not  been  given  up,  they 
would  not  have  been  induced  to  treat  it  as 
^  case  where  there  had  been  a  substitution 
of  the  bills  for  the  note.  It  was  also  ia- 
^umbent  upon  the  defendant  to  prove  the 
second  part  of  his  plea,  namely,  that  both 
bills  were  not  due  aq^  payable  at  the  com- 
mencement of  the  suit,  which  was  put  in 
issue  by  the  replication.  They  were  about 
to  grant  a  rule  to  reduce  the  damages,  but 
n  being  admitted  that  the  second  bill  had 
been  dishonoured  since  the  action  waf 
brought,  they  refused  to  grant  any  rule. 

EuU  refused. 


1836.       ")         BLLIOTT    AND    OTHBRS    V. 
Nov.  5.    3  MARTIN. 

Contract,  Breach  of- — Evidence, 

A  bond,  set  out  on  oyer,  recited  a  con- 
tract entered  into  by  the  defendant  with  the 
guardians  of  a  union,  to  supply  bread  of 
standard  weights,  as  he  should  be  required, 
to  the  poor  of  the  parishes  of  the  union,  and 
that  the  guardians  agreed  to  pay  him  the 
prices  of  the  articles  supplied,  and  of  which 
a  bill  of  particulars  should  be  sent  at  the  time, 
or  within  a  month  afterwards.  The  defendant 
also  agreed,  that  in  case  the  bread  was  not 
supplied  when  ordered,  or,  if  supplied,  was 
not  of  the  proper  quality,  or  was  sent  without 
a  bill  of  particulars,  the  guardians  might 
procure  the  bread  elsewhere,  and  charge  the 
attendant  with  the  difference.  The  defen^ 
dant  pleaded  general  performance.  The 
plaintiffs,  in  their  replication,  assigned  three 
breaches:  first,  that  the  defendant,  on  a 
particular  day,  did  not  deliver  bread  accord- 
ing to  order,  but  delivered  loaves  as  and  for 
loaves  of  a  certain  weight,  which  were  defi- 
cient in  weight ;  secondly,  that  he  delivered 
loaves  without  a  bill  of  particulars ;  thirdly, 
that  he  delivered  bread  deficient  in  weight 
on  another  occasion.  The  defendant  re- 
joined, that  the  first  breach  was  before  the 
contract ;  secondly,  that  the  officer  of  the 


union  had  wmved  the  delivery  of  the  hUl^ 
mentioned  in  the  second  breach,  which  was 
denied  by  the  plaintiffs,  in  their  rebutter ; 
and,  thirdly,  that  he  did  not  deliver  the 
loaves  as  and  for  loaves  qf  the  weight  spe- 
cified in  the  third  breach.  At  the  trial,  it 
was  proved  that  the  defendant  delivered  a 
quantity  of  loaves  to  the  relieving  officer  at 
the  poor-house,  who  weighed  them,  and  as 
they  were  found  to  be  deficient  in  weight, 
returned  them  : — Held,  that  the  Judge  was 
warranted  in  leaving  these  facts  to  the  jury 
as  evidence  of  a  delivery  of  the  loaves  by  the 
defendant;  though  semble,  the  pleadings 
admitted  the  delivery,  and  only  put  in  issue 
the  sufficiency  oftlie  weight. 

The  jury  having  found  a  verdict  for  the 
plaintiffs  on  the  second  issue  : — Held,  that 
it  was  a  material  issue,  and  that  the  plain- 
tiffs were  entitled  to  judgment  thereon.  * 

Debt  on  a  bond  for  1 0/.  The  defendant 
craved  oyer  of  the  condition  of  the  bond, 
and  set  it  out.  It  recited  a  contract  be- 
tween the  defendant  and  the  plaintiffs,  on 
behalf  of  the  guardians  of  the  Towcester 
Union  to  supply  and  deliver  good  seconds 
bread,  and  good  seconds  flour,  to  every 
parish  of  the  union,  and  provided  for  the 
performance  of  the  said  contract.  The  de- 
fendant then  set  out  the  contract  in  his 
plea.  It  recited  the  election  and  appoint- 
ment of  the  guardians  of  the  union,  under 
the  orders  of  the  Poor  Law  Commissioners ; 
that  they  advertised  for  tenders  for  the 
supply  of  bread  and  flour  to  the  parishes 
in  the  union,  and  that  the  defendant  had 
sent  in  a  tender,  which  had  been  approved 
and  accepted  by  the  guardians,  and  then 
stated  that  the  defendant  contracted  to 
serve,  supply,  and  deliver,  or  cause  to  be 
delivered,  to  the  parishes  within  the  union, 
as  the  board  of  guardians  should  direct, 
good  seconds  bread  and  good  seconds  flour, 
the  bread  at  standard  weights,  and  the 
flour  at  a  specified  weight,  for  certain  spe- 
cified prices ;  and  the  plaintiffs  contracted 
to  pay  the  defendant  at  those  rates  and 
prices  for  every  quantity  of  the  said  arti- 
cles so  supplied  and  delivered,  and  of 
which  a  bill  of  particulars  should  be  sent 
with  each  article  at  the  time  of  the  deli- 
very thereof,  or  within  one  calendar  month 
from  the  said  delivery  thereof;  provided, 
that  if  the  articles  should  not  be  supplied 
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and  delivered  by  the  defendant  when  re- 
quired, or  if  the  articles  supplied  should 
not  be  of  the  quality  and  sort  contracted 
for,  or  should  be  deficient  in  weight,  or 
if  the  same  should  be  delivered  without 
such  bill  of  particulars,  the  board  might 
return  them  at  the  defendant's  expense, 
and  purchase  a  fresh  supply,  the  defendant 
being  liable  to  make  good  any  loss  that 
ensued  in  consequence  of  a  higher  charge. 
Various  other  stipulations  were  contained 
in  the  contract,  which  were  not  material. 
The  defendant  then  pleaded,  that  he  had 
fully  performed  the  contract.  The  plain- 
tiffs, in  their  replications,  assigned  three 
breaches:  first,  that  the  defendant  was 
ordered  by  a  person  duly  authorized  by 
the  board  of  guardians  to  supply  and  de- 
liver 264  loaves  of  bread,  of  a  certain 
weight,  to  wit,  each  of  the  weight  of  four 
pounds,  at  Towcester,  and  that  he  did  not 
deliver  the  bread  pursuant  to  the  said 
order,  but  delivered  bread,  cu  and  for 
the  proper  weighty  which  was  deficient  in 
weight ;  the  second  breach  was,  that  he 
supplied  and  delivered  bread  as  being  of 
a  certain  weight,  without  a  bill  of  par- 
ticulars, whereupon  the  board  of  guar- 
dians returned  them,  and  purchased  other 
bread,  and  incurred  an  expense,  which 
they  called  upon  the  defendant  to  make 
good,  but  he  refused;  the  third  breach 
was  like  the  first,  for  the  supply  and 
delivery  of  loaves  deficient  in  weight. 
The  defendant  rejoined  to  the  first  breach, 
that  at  that  time  the  contract  was  not  in 
force ;  to  the  second,  that  he  was  ready 
and  willing  to  give  a  bill  of  particulars  if 
the  officer  of  the  board  of  guardians  had 
required  it,  but  that  he  had  stated  that  it 
was  not  necessary  to  do  so,  and  never  re- 
quired it ;  to  the  third  breach,  that  he  did 
not  deliver  the  bread  in  that  breach  men- 
tioned, as  being  of  the  specified  weight. 
The  plaintiffs,  in  their  rebutter,  denied, 
that  Uie  officer  had  stated  that  it  was  not 
necessary  to  send  in  the  bill  of  particulars. 
At  the  trial,  before  Bolland,  B.,  at  the 
last  Northamptonshire  Assizes,  it  appeared 
that  the  defendant,  who,  as  the  pleadings 
stated,  had  entered  into  the  contract  with 
the  board  of  guardians  for  the  supply  of 
bread  to  the  poor  in  the  Towcester  Union, 
had  supplied  bread  which  was  complained 
of,  and  was  found  to  be  deficient.     It  had 


been  ordered  to  be  loaves  of  four  pounds 
weight ;  and  he  promised  to  supply  in  future 
bread  of  the  proper  weight.  On  a  subse- 
quent day  he  sent  a  quantity  of  loaves  in 
a  cart  to  the  relieving  officer,  who  took 
some  of  them  into  the  poor-bouse,  and 
weighed  them,  when  they  proved  deficient, 
and  they  were  all  taken  back.  On  this 
evidence  the  learned  Judge  told  the  jury 
that,  in  his  opinion^  there  was  a  delivery 
by  the  defendant  of  bread,  as  for  foar 
pound  loaves,  though  they  were  deficient 
in  weight.  Upon  the  second  breach,  there 
was  evidence  as  to  the  conversations  of 
the  relieving  officer,  which  was  lefk  to  the 
jury,  who  found  a  verdict  for  the  plaintifis 
on  the  second  and  third  breaches;  and  for 
the  defendant  on  the  first,  which  appeared 
not  to  have  been  pressed. 

Adams,  Serj.  now  moved  for  a  new  trial, 
on  the  ground  that  the  Judge  bad  misdi- 
rected the  jury  on  the  third  breach,  and  for 
a  rule  to  enter  a  verdict  for  the  defendant 
non  obstante  veredicto  on  the  second.  First, 
there  was  no  delivery  of  the  bread  in  this 
case ;  it  was  handed  to  the  officer  to  be 
weighed,  and  he  returned  it,  and  it  was 
received  back  by  the  defendant ;  it  cannot 
be  said  to  have  been  delivered. 

[The  Court  were  of  opinion  that  the 
direction  was  right;  that  there  was  evi- 
dence of  a  delivery  of  the  bread ;  indeed, 
the  pleadings  seemed  to  admit  the  deli- 
very, and  merely  put  in  issue  whether  it 
was  of  the  four  pound  weight  or  not.] 

The  second  point  is,  that  the  non-deli- 
very of  the  bill  of  particulars  with  the 
bread  is  immaterial,  as  the  defendant 
might  have  delivered  it  within  a  month 
afterwards. 

Parke,  B. — ^That  provision  occurs  in 
the  clause  of  the  contract,  where  the  pkun* 
tiffs  undertake  to  pay  for  the  articles  com- 
plained of;  but  the  breach  is  assigned  on 
the  subsequent  part  of  the  contract,  where 
they  are  authorized  to  return  the  bread,  and 
charge  him  with  the  difference.  He  can 
only  call  for  payment  if  he  sends  a  bill  of 
particulars  within  the  month  ;  but  thej 
may  insist  upon  the  want  of  it  at  any  time* 
The  issue  was  material. 

Per  Curiam — 

Rule  refused. 
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m'oahet,  clerk  to  the  ves- 
trymen OP  ST.  FANCRAS,  V. 
ALSTON  AND  SEWELL. 


Parish  Officers — Evidence  —  Competent 
Witness — Secondary  Evidence, 

The  paying  clerk  appointed  under  the  St. 
Pancras  Act  is  not  merely  an  annual  officer. 

In  an  action  brought  by  a  vestry  clerk  on 
behalf  of  the  parish,  under  a  local  act,  where 
there  was  a  plea  denying  his  due  appoint- 
ment  to  the  offipe : — Hcm,  that  evidence  of 
Ms  acting  as  such,  was  sufficient  primd  &cie 
evidence  for  the  plaint\ff. — Held  also,  that 
one  of  the  vestrymen  was  a  competent  witness 
for  him. 

Qaere — whether  in  an  action  against  a 
collector  and  his  surety,  the  accounts  rendered 
by  the  former,  are  evidence  of  the  receipt  of 
money  against  the  latter. 

A  cheque  drawn  on  account  of  a  parish 
was  delivered  to  the  defendant,  the  paying 
clerk.  It  was  shewn  that  the  bankers  on 
thai  day  paid  a  sum  of  that  amount,  and 
that  it  was  their  custom  to  return  the  can- 
celled cheques  to  the  paying  clerk,  who  ought 
to  have  deposited  therm  in  a  proper  place  at 
the  workhouse :  application  had  been  made 
to  his  successor  at  that  place,  who  handed 
some  bundles  to  a  witness,  who  searched 
them  without  success.  The  paying  clerk 
was  not  called : — Held,  sufficient  search  to 
let  in  secondary  evidence  of  the  cheque. 

Debt  on  a  bond  for  500/.,  given  to  the 
directors  of  the  poor  of  the  parish  of  St. 
Pancras,  and  their  successors. 

1st  plea,  that  the  plaintiff  was  not  vestry 
clerk  of  the  parish. 

2nd  plea,  that  the  defendant  Alston  had 
duly  fulfilled  the  conditions  of  the  bond. 

3rd  plea  craved  oyer  of  the  bond,  which 
was  set  out,  and  also  of  the  condition,  which 
was  also  set  out.  It  recited  that  the  de- 
fendant Alston  had  been  appointed  an 
officer  or  servant  of  the  vestrymen  and  di- 
rectors of  the  poor  of  St.  Pancras,  under 
the  title  of  paying-agent  and  accountant; 
and  the  condition  was  stated  to  be,  that  he 
should  faithfully  execute  the  office  of  pay- 
ing-a^nt,  so  that  no  loss  should  be  sus- 
tained by  the  vestrymen,  or  the  directors, 
or  the  parish ;  and  that  he  should,  at  the 
weekly  and  other  meetings  of  the  directors 


and  their  successors,  and  at  all  other  times 
when  required  by  the  said  vestrymen 
and  directors,  faithfully  account  upon  oath 
for  all  monies  received  by  him,  and  dis- 
bursed in  the  execution  of  the  said  office, 
and  verify  all  things  done  by  him  therein 
in  such  manner  as  the  vestrymen  or  direc- 
tors, or  their  successors,  or  the  major  part 
of  them,  had  or  should  appoint,  and  should 
conform  in  all  things  to  the  orders  and  in- 
structions of  the  vestrymen  and  directors, 
and  should,  within  twenty  days  after  re- 
moval from  his  office,  make  up  his  account, 
and  pay  over  the  balance  to  the  treasurer 
or  clerk  of  the  said  vestrymen  or  directors 
for  the  time  being,  or  to  such  person  as 
the  said  vestrymen  or  directors  should  ap- 
point to  receive  the  same,  and  should  ren- 
der up  to  tlie  said  vestrymen  or  directors, 
or  their  successors,  all  books  of  account, 
&c.  within  twenty  days  after  notice.  Sewell 
was  the  surety  for  Alston.  The  defendants 
then  pleaded,  that  at  the  time  when  the 
bond  was  executed,  the  said  office  of  direc- 
tors of  the  poor  of  St.  Pancras,  was  an  an- 
nual office,  and  that  the  office  of  the  direc- 
tors, who  were  in  office  at  the  date  of  the 
bond,  had  expired  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  31st  of 
March  1834;  and  then  they  *  specifically 
averred  a  performance  of  the  condition  of 
the  bond  during  the  whole  of  the  period 
that  these  directors  were  in  office,  until 
the  said  Slst  of  March,  when  they  went 
out  of  office.  To  this  plea  there  was  a 
general  demurrer  and  joinder. 

Peacock,  in  support  of  the  demurrer. — 
The  office  in  question  is  a  continuing  one, 
and  not  merely  co-extensive  with  the  con- 
tinuance of  the  directors.  The  St.  Pancras 
Vestry  Act,  59  Geo.  3.  c.  39.  s.  3,  appoints 
select  vestrymen,  without  limit  to  any  par- 
ticular period  of  office.  They,  by  section 
19;  are  to  appoint  the  subordinate  officers, 
as  they  shall  deem  necessary,  for  the  pur- 
poses of  the  act,  and  may  remove  them  at 
their  will  and  pleasure,  and  may  revoke, 
countermand,  and  vary  their  appoint- 
ments. The  defendant  Alston,  therefore, 
being  an  officer  appointed  by  the  vestry- 
men, and  not  by  the  directors,  was  remov- 
able at  their  pleasure  only.  The  directors 
of  the  poor  are  elected  annually,  but  the 
act  specifically  provides  that  their  election 
shall  be  annual.     The  bond  is  to  be  given 
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to  Ike  directora,  it  is  true»  but  they  are 
ouly  M  trustees  for  the  parish. 

Tamlinsan,  contra. — Upon  the  construe^ 
tion  of  this  act,  it  appears  that  the  office 
was  annual  only.  By  section  1 9,  the  sala- 
ries are  to  be  paid  "  yearly  or  otherwise." 
The  accounts  are  to  be  rendered  montkfy^ 
and  the  officers  are  to  pay  over  to  the  di- 
rectors for  the  time  being.  The  officer^ 
therefore,  seems  to  depend  upon  the  direc-» 
tors,  and  to  go  out  of  office  with  them. 
According  to  the  terms  of  his  appointment* 
and  the  duties  of  his  office,  as  set  forth  in 
the  condition  of  the  bond,  he  certainly  ap<> 
pears  to  be  the  mere  servant  of  the  direc* 
tors.  Or  if  he  be  the  servant  of  the  ves- 
trymen and  directors,  his  office  terminated 
when  that  of  the  latter,  who  formed  a  part 
of  the  entire  body,  ceased. 

Lomn  AaiNOEB,  C.Bu*— No  plausible 
argument  can  be  made  either  upon  the 
words  of  the  bond  or  of  the  statute.  If 
every  appointment  were  to  be  made  over 
again  at  the  end  of  every  year,  a  moat  ela- 
borate duty  would  be  imposed  on  the 
parish  officers. 

Judgment  for  the  plaint^* 


The  cause  was  tried  on  the  other  issues 
in  last  Trinity  term,  at  Westminster,  before 
Gurney,  B.,  when  it  appeared  that  Alston 
had  been  the  vestry  clerk  of  St.  Pancras,  and 
had  been  removed  by  the  vestry;  and  the 
dispute  in  the  cause  was,  as  to  the  right  to 
a  certain  sum  of  money,  which  he  claimed 
for  his  salary  as  such  vestry  clerk.  He 
had  been  the  paying  clerk,  and,  Mr,  Scad- 
ding  having  resigned  the  situation  of  vestry 
clerk,  the  directors  of  the  poor  had  recom- 
mended him  to  be  appointed  his  successor. 
The  vestry  adopted  the  recommendation, 
but  reduced  the  salary,  and,  as  they  con- 
tended, the  reduction  was  to  date  from  the 
resignation  of  Scadding  ;  the  defendant 
claimed  the  higher  salary  until  that  resolu- 
tion was  passed.  Accordingly,  he  retained  a 
sum  of  about  84/.  in  his  own  hands,  entering 
it  in  his  accounts  as  paid  to  himself  for  his 
salary.  He  submitted  his  accounts  toa  com- 
mittee of  the  vestry,  who  examined  them, 
and  as  the  defendants  contended,  assented 
to  them.  They  were  afterwards  sent  to 
the  auditors,  and  one  of  them  signed  them. 


The  vestry  ultimately  dismissed  Alston 
from  the  office  of  vestry  clerk,  and  refbsed 
to  ratify  his  accounts.  To  prove  the  first 
issue,  the  plaintiff  himself  was  called,  and 
stated  that  he  was  the  vestry  clerk,  and 
acted  as  such.  It  was  objected,  that  this 
was  not  admissible  evidence  in  proof  of 
the  issue.  But  the  objection  was  overruled. 
The  plaintiff  called  a  person  named  Brad* 
ley,  one  of  the  vestry,  who  had  examined  the 
accounts,  to  prove  that  he  had  not  concln* 
sively  allowed  them,  but  that  this  item  had 
been  objected  to.  It  was  contended,  that 
he  was  not  a  competent  witness,  but  the 
learned  Judge  overruled  this  objection  also^ 
and  told  the^jury,  that  the  question  for 
them  was,  whether  the  defendant  Alston 
had  or  had  not  retained  to  himself  any  part 
of  the  monies  that  be  had  receive^  and 
that  he  thought  he  was  not  warranted  ia 
detaining  for  the  larger  salary.  The  j«ry 
found  a  yerdict  for  uie  plaintiff. 

In  the  same  term — 

Sir  W.  W.  FolUa  moved  for  a  new 
trial,  on  the  ground  of  the  admission  of 
improper  evidence,  and  on  the  ground  of 
misdirection.  Firsts  it  was  incumbent  upoa 
the  plaintiff  to  prove  that  he  had  been  duly 
appointed  to  the  office  of  vestry  clerk,  and 
it  was  not  enough  to  prove  that  he  acted 
as  such. 

[Pabkb,  B. — Is  not  the  acting  in  tbis 
capacity  evidence  of  his  having  been  doly 
appointed?     It    is    always    sufficient   to 

grove,  that  justices,  constables,  and  the 
ke,  act  as  such.] 

Here  the  action  is  to  be  brought  in  die 
name  of  the  vestry  clerk :  unless  the  plain- 
tiff be  the  vestry  clerk,  the  action  oust 
fail.  Suppose  he  had  brought  an  action 
for  slander  upon  him  in  that  character,  he 
must  have  proved  his  title  to  that  character 
-^SeUers  v.  Till  {I),  and  CMn»  v,  Came- 
gie(2). 

[Parke,  B.— The  plaintiff  fills  a  public 
character ;  and  Tindal,  C.J.  in  CamM  t. 
Curtis  (3),  intimates  a  strong  opinion,  that 
even  in  such  an  action  it  is  enough  to  give 
evidence  of  the  party's  acting  hi  that  cha- 
racter.    Here,  however,  the  action  is  not 

(t)  4  B.  &C.  655;  •.c  4  Uw  J.IUp.  K.B*  fT. 

(t)  1  Ad.  &  Ell.  695 ;  a.  c  4  Uw  J.  lUp.  t«-^) 
K.B.  196. 

(3)  f  Ring.  N.C.  $f8 ;  s.  e.  4  Law  J.  Bsp.  (ka) 
CJ*.4S. 
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brooglit  for  any  benefit  to  the  plaintiff^  he 
toemy  gives  his  name.] 

But  if  the  pUintiff*8  title  be  expressly 
denied,  as  in  the  case  of  an  attorney,  or 
the  assignees  of  a  bankrupt,  it  must  be 
proved.  It  was  ao  in  Cortis  v.  the  Ktni 
Waitrw&rkM  Company  (4). 

[BoLLANis  B.  referred  to  Berrmm  v. 

Secondly,  Bradley  was  not  a  competent 
witness.  The  plaintiff  is  but  the  nominal 
representative  of  the  vestry,  of  whom  Brad- 
ley was  one.  He  is,  in  effect,  one  of  the 
plaintiffs,  and  although  the  statute  removes 
his  incompetency,  on  the  ground  of  interest 
as  a  rated  inhabitant,  yet,  if  he  be  a  party 
to  the  record,  he  is  incompetent  on  another 
ground,  whidi  is  not  touched  by  the  sta- 
tute—W^  V.  Whitmore{^). 

[Parks,  B. — Thispointhas  been  already 
settled  in  Fletcher  v.  Greenwell  (7).  The 
trustees  or  vestrymen  have  a  public  duty 
to  discharge,  but  no  private  interest.] 

[Lord  Abikoes,  CB. — The  witness  has 
no  personal  nor  pecuniary  interest  in  the 
cause;  neither  is  be  a  party  on  the  record. 
It  is  altogetiier  a  creation  of  the  legislature.] 
Suppose  a  vestryman  bring  an  action 
mproperly,  is  be  not  to  pay  tbe  costs  ? 

[Loiix>  Abinoer,  C.B. — He  might  be 
liable  for  a  breach  of  his  public  duty.] 

Then  the  Judge  misdirected  the  jury. 
The  qoeatfon  for  them  was,  whether  Alston 
had  not  rendered  his  accounts,  and  they 
had  been  acquiesced  in ;  and  not  whether' 
he  was  juatified  in  retaining  the  money  as 
he  had  done.  But  even  if  that  question 
might  have  been  put  to  them,  the  evidence 
ahews  that  he  was  justified.  The  directors 
having  appointed  him,  he  became  entitled 
to  the  salary  enjoyed  by  his  predecessor, 
and  when  the  vestry  adopted  the  resolution 
of  the  directors,  they  authorised  htm  to 
claim  the  larger  salary,  at  least  up  to  the 
time  when  they  reduced  it. 

Ftatij  at  the  same  time,  moved  fbr  a 
rule  on  behalf  of  the  defendant  Sewell,  on 
the  gronnd  that  the  accounts  of  Alston 
were  given  in  evidence,  to  prove  the  re- 
ceipt of  the  monies  by  him,  for  which  he 

(A)  7  B.  &  C  S14 ;  ^.c.  5  Liw  J.  R«p.  MX:.106. 

(5)  4  Term  Rep.  366. 

(6)  Moo.  &  Mai.  314. 

(7)1  Cr.  M.  H  R.  754 ;  s.  c.  4  Law  J.  Rap.  (N.s.) 
Xkcb.  1S6. 


did  not  acemim.  These  accounts  were  not 
evidence  against  the  surety,  although  they 
were  against  Alston.  He  cited  Smith  v* 
fVhitt'mgham  (8),  Oou  v.  fVmtUngton  (9), 
and  Middleion  v.  Melton  (10). 

Parke,  B. — There  is  sufficient  doubt 
on  this  point,  for  a  rule  to  shew  cause,  but 
on  the  others  there  is  no  ground  for  a  rale. 
The  plaintiff  is  a  public  officer;  and  the 
rule  is,  that  all  public  officers,  who  art 
proved  to  be  acting  in  their  office,  wre  pre^ 
aumed  to  have  been  duly  appointed  to  that 
office,  until  the  contrary  is  shewn.  It  is 
quite  immaterial,  that  the  action  is  brought 
in  his  name.  In  all  actions  against  justioei 
and  constables,  no  more  is  requisite  than 
proof  of  their  acting  in  those  characters* 
Then,  ia  regard  to  the  second  objection^ 
the  case  referred  to  is  a  distinct  authority 
that  it  cannot  be  sustained,  and  that  the 
witness  was  competent,  and  was  not  a  party. 
Then  the  third  question  is,  whether  Aktoa 
was  justified  in  retaining  this  sum  for  his 
salary.  He  claims  it  as  having  been  allowed 
by  die  directors.  They,  however,  have 
no  power  to  settle  the  amount  of  the  salary^ 
that  belongs  to  the  vestry.  Then,  he  says, 
it  has  been  adopted  and  allowed  by  Uie 
vestry.  It  appears,  however,  that  at  the 
time  when  these  accounts  were  produced, 
this  item  was  objected  to,  and,  therefore, 
in  fact,  it  never  was  allowed.  But  if  it 
had  been  allowed,  I  should  have  felt  great 
doubt  whether  a  collecting  clerk  can  exo- 
nerate himself  by  a  payment,  which,  at  the 
time  it  is  made,  he  knows  to  be  illegal ;  and 
what  he  did  in  the  present  case  was  equi- 
valent to  payment  to  a  third  person,  of  a 
sum  of  money  which  he  knew  that  person 
vras  not  entitled  to  receive. 

The  rest  of  the  Court  concurred,  and 
Sir  W,  W.  FoUett*s  motion  was  refused. 

Cause  was  shewn,  this  term,  b3r — 
Sir  F.  Pollock  and  Peacock^  against  the 
other  rule. — ^When  the  report  was  read, 
it  appeared  that  the  point  on  which  that 
rule  had  been  granted,  did  not  arise,  be- 
cause it  had  been  shewn,  by  other  evidence, 
that  Alston  had  received  money  on  account 

(8)  6  C.  fie  P.  78. 

(9)  3Brod.&BiDg.l3«. 

(10)  10  B.  &  C.  317 ;  ■.  c.  8  Ltw  J.  Rep.  K.B. 
243. 
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of  the  parish,  and  to  discharge  himself 
from  that  receipt  he  was  ohliged  to  put  in 
the  whole  of  the  account.  The  admis- 
sihility  of  that  evidence  was  disputed. 
M'Gahey,  the  plaintiff,  stated  that  on  a 
certain  day  a  cheque  was  given  to  the  de- 
fendant Alston,  for  320^.,  and  the  banker's 
clerk  proved  that  a  cheque  to  that  amount 
was  paid  on  that  day,  and  that  it  was  the 
custom  to  return  the  cheques,  when  paid, 
to  the  paying  clerk,  who  at  that  time  was 
the  defendant  Alston.  It  was  then  shewn 
that  the  cancelled  cheques  were  all  kept 
in  a  particular  room  in  the  workhouse, 
and  that  this  ought  to  have  been  deposit- 
ed there  by  Alston.  A  witness  stated, 
that  he  had  applied  to  the  present  paying 
clerk  for  the  cheque  at  the  proper  place  of 
deposit:  that  the  latter  had  given  him  seve- 
ral bundles,  which  he  had  searched,  but 
without  success.  The  paying  clerk  was 
not  called,  and  secondary  evidence  of  this 
cheque  was  admitted.  It  was  not  quite 
clear  whether  this  had  been  objected  to  at 
the  trial. 

Plait  now  contended  that  the  proof  of 
loss  was  not  sufficient  to  let  in  secondary 
evidence  of  the  contents  of  the  cheque.  The 
paying  clerk  ought  to  have  been  called,  to 
shew  that  he  had  delivered  all  the  bundles; 
it  is  quite  possible  that  the  witness  might 
not  have  examined  all  the  bundles,  or  that 
some  of  them  might  not  have  been  deli- 
vered. 

[Alderson,  B. — It  will  be  presumed, 
until  the  contrary  is  shewn,  that  all  the 
bundles  in  the  office  were  produced.] 

Sir  F,  Pollock  contended,  that  there  had 
been  a  sufficient  search  for  the  cheque,  and 
that  the  secondary  evidence  was  properly 
admitted.  He  cited  The  Bishop  of  Meath 
V.  the  Marquis  of  Winchester  (11). 

Parke,  B. — I  do  not  think  that  any  fur- 
ther evidence  was  requisite.  It  was  proved 
that  a  piece  of  paper  was  given  to  Alston, 
and  that  there  was  a  cotemporaneous  entry 
of  a  payment,  and  the  proper  place  of  de- 
posit for  that  piece  of  paper,  would  have 
been  the  parish  workhouse.  The  inference 
is,  that  the  document  is  there.  A  search 
has  been  made,  which,  I  think,  was  a  rea- 
sonable search,  at  the  place  where  the  do- 

(11)  3  Bing.  N.C.  183. 


cument  was  likely  to  be  found,  and  as  it 
has  not  been  found  there,  it  must  be  taken 
to  have  been  lost  or  mislaid. 

Alderson,  B. — ^What  is  reasonable  evi- 
dence of  a  due  search,  must  depend  upon 
the  circumstances  of  each  case;  and  I  think 
the  secondary  evidence  was  properly  ad- 
mitted in  this  case.  The  Judge  is  to  be 
satisfied  that  all  reasonable  endeavours  to 
find  the  documents  have  been  used,  and 
all  probability  of  anything  being  kept  back 
must  be  negatived.  His  Lordship  referred 
to  The  King  v.  Stourbridge  (12)  as  in  point. 

Gurney,  B.  concurred. 

Rtde  discharged. 


HATTER  t?.  MOAT,  ADiaKISTRA* 
TRIX  OF  RICHARD  MOAT. 


1836.       \ 

Nov,  17.  J 

Pleading — Declaration^  defective — Prac- 
tice— Service  of  Writ — Limitation. 

A  declaration  against  an  administralrix 
contained  tUne  counts :  the  first  six  alleged 
promises  by  tlie  intestate;  the  seventh  was 
an  indebitatus  count  against  her  for  the 
funeral  expenses;  the  eighth  was  for  goods 
sold  and  aelivered  to  her  as  adminislratrix: 
the  ninth  was  on  an  account  stated.  No  pnh 
mise  was  stated  in  the  seventh  courU,  but  the 
declaration  concluded,  that  in  consideratifm 
of  the  premises,  the  defendant  promised  to 
pay  the  two  kist-mentianed  sums  respecting. 
The  defendant  pleaded  non  assumpsit  to  the 
seventh  count : — Held,  after  verdict,  that  it 
was  bad,  no  promise  having  been  alleged 
therein,  and  the  conclusion  not  applying 
to  it. 

Semhie— where  a  verdict  is  taken  for  a 
sum  generally  on  the  whole  of  the  d^larth 
tion,  subject  to  thecertifcate  of  an  arbitrator^ 
he  may  sever  the  damages  upon  the  differed 
counts  in  the  declaration. 

Where  judgment  was  arrested  by  the  Ccwt 
in  the  morning,  and  afresh  writ  was  served 
by  the  plaintiff  upon  the  defendant  in  the 
evening,  the  judgment  of  the  Court  not  hamg 
been  recorded,  nor  the  rule  of  the  court  served 
upon  either  party,  the  Court  set  aside  the 
writ  as  irregular. 

Assumpsit.  The  declaration  contained 
nine  counts.  The  first  six  charged  the  defen- 

(12)  8  B.  fie  C.  96;  f.0.  6  Law  J.Rap.M.a  ^ 
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dsnt  as  administratrtx  on  promises  by  the 
intestate.  The  seventh  charged  the  diefeilf- 
dant  as  administratrix  for  the  ^neral  bill, 
but  the  count  did  not  contain  any  promise. 
The  eighth  was  for  goods  sold  and  deli- 
vered :  the  ninth  was  on  an  account  stated 
with  the  defendant  as  administratrix;  And 
the  declaration  concluded,  that,  in  consi- 
deration of  the  premises,  the  defendant  pro- 
mised to  pay  the  two  last  sums  of  money, 
but  that  the  defendant,  disregarding  her  said 
promises,  hath  not  paid  the  said  several 
sums  of  money.  The  defendant  pleaded 
as  to  the  first  six  and  the  ninth  counts,  a 
judgment  recovered  against  her,  upon 
which  the  plaintiff  took  a  judgment  of  as- 
sets quando  acciderint,  and  to  the  seventh 
count,  non  assumpsit.  To  the  eighth  the 
plaintiff  entered  a  nolle  prosequi.  The 
cause  went  to  trial  on  the  issue  on  the 
seventh  count,  and  to  assess  the  damages 
on  the  others,  when  a  verdict  was  taken 
generally  for  the  plaintiff,  subject  to  a  re- 
ference to  a  barrister  to  certify  the  amount 
of  damages.  He  did  so,  and  severed  the 
damages  upon  the  different  counts,  certi- 
fying on  the  seventh  count  for  the  sum  of 
1211.58.  Ud. 

Crowdety  on  a  former  day  in  this  term, 
obtained  a  rule  to  arrest  the  judgment, 
taking  two  objections :  first,  that  there  was 
no  promise  aUeged  in  the  seventh  count, 
and  the  general  conclusion  did  not  apply 
to  that  count.  He  referred  to  Price  v. 
Easton  ( 1 ).  Secondly,  there  is  a  misjoinder 
of  counts :  the  seventh  and  ninth,  charging 
the  defendant  personally,  cannot  be  joined 
with  the  first  six,  which  charge  her  in  her 
representative  character. 

PUUt  and  Qumey  shewed  cause. — As  to 
the  first  objection,  it  is  cured  by  the  defen* 
dant's  i^eading  over. 

[Parke,  B. — ^A  plea  to  cure  such  a  de- 
fect must  be  one  which  admits  the  pro- 
mise :  here  the  plea  denies  it.] 

[Lord  Abikoer,  C.B. — ^There  must  be 
an  admission  of  the  promise  on  the  record : 
there  is  none  here.] 

Then  the  Court  will  infer  a  promise  in 
this  case ;  that  promise  is  an  inference  of 
law,  which  may  be  drawn  from  the  facts 
which  are  stated — ^namely,  the  supply  of 
the  goods  by  the  plaintiff  to  the  defendant. 

(1)  4  B.  &  Ad.  454;  1. 1. 1  Uir  J.  lUpw  (N.s.) 
K.B.  51. 

Nkw  Sksics,  VI.— Exchrq.  Pu 


The  count  states,  that  the  defendant  is  in^ 
debted  to  the  plaintiff  for  the  funeral ;  and 
the  declaration  in  its  commencement  alleges, 
that  the  defendant  is  summoned  to  answer 
on  promises.  It  will  be  inferred,  that  she 
promised  to  pay  this  debt. 

[Lord  Abimoer,  C.B. — The  plaintiff 
has  made  all  the  promises,  (which  include 
the  seventh  count) ;  the  consideration,  in 
point  of  fact,  fbr  the  promise  to  pay  the 
last  two  sums  mentioned  in  the  declara- 
tion. The  supply  of  goods  is  evidence 
from  which  a  promise  may  be  inferred; 
but,  in  point  of  fact,  the  promise  may  not 
arise  from  it.] 

Any  want  of  form,  as  the  addition  of  a 
iimiltter — Swainy.  Lewis (ji) —or  an  attorn- 
ment— Hitchins  v.  Stevens  (3),  may  be  sup- 
plied after  verdict. 

The  Court  were  of  opinion  that  this 
objection  was  fatal  to  that  count ;  and, 
therefore,  the  question  as  to  the  misjoinder 
thereof  was  not  argaed,  but  they  held,  that 
there  was  no  misjoinder  of  the  ninth  count. 
They  proposed  to  arrest  the  judgment  on 
the  seventh  count,  and  to  give  judgment 
for  the  plaintiff  on  the  others. 

Crowdef  objected  that  that  could  not  be 
done;  the  arbitrator  was  not  authorized  to 
sever  the  damages,  which  had  already 
been  given  generally  by  the  jury.  The 
plaintiff  having  taken  the  verdict  in  that 
form,  cannot  now  separate  it 

Lord  Abinoer,  C.  B. — One  bad  count 
vitiates  the  whole  declaration,  because  it 
cannot  be  known  upon  what  the  jury  have 
given .  their  verdict.  Here,  however,  the 
arbitrator's  certificate  has  cured  that.  The 

Judgment  must  be  arrested  on  the 
seventh  county  and  for  the  plain* 
tiff  on  the  others. 

Nov.  25. — The  Court  having  pro- 
nounced this  judgment,  the  plaintiff's  at- 
torney, on  the  same  day,  sued  out  a  fresh 
writ  against  the  defendant,  and  applied  to 
the  clei'k  of  the  defendant's  attorney  on 
the  same  evening,  who  said,  if  the  writ 
were  lefl  with  him,  his  principal  would 
appear  for  the  defendant,  and  the  copy  of 
the  writ  was  left  with  him.     On  the  next 

(t)  S  Dowl.  P.C.  TOO. 
(3)  Sir  T.  Kft^to.  AffT, 
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day  an  application  was  made  to  a  Judge  at 
chambers  to  set  it  aside  for  irregularity, 
who  referred  the  parties  to  the  Court. 

Crowder  accordingly  applied  for  a  rule 
to  shew  cause,  why,  on  payment  of  the  sum 
of  121/.  5s.  llrf.,  the  service  of  the  writ 
should  not  be  set  aside  with  costs ;  contend- 
ing that,  until  the  judgment  had  been 
signed,  or,  at  least,  until  the  rule  of  the 
court  had  been  drawn  up  and  served,  the 
plaintiff  had  no  right  to  sue  out  a  fresh 
writ. 

Oumey  shewed  cause. — If  this  be  a  good 
objection,  it  can  be  pleaded  in  abatement 
of  the  writ,  as  pendency  of  another  writ 
for  the  same  cause  of  action  is  to  be  taken 
advantage  of  in  that  way.  But,  here,  the 
suit  was  over ;  the  judgment  having  been 
arrested,  there  remained  nothing  to  be 
done ;  no  costs  can  be  taxed.  And,  as  to  the 
rule  for  judgment  not  having  been  served, 
the  writ  itself  was  not  served  until  after  the 
defendant  might  have  obtained  the  rule  for 
judgment. 

Parke,  B. — The  suit  was  still  pending 
in  this  case,  and  the  service  of  the  writ  was 
irregular.  The  Court  will  not  compel 
the  defendant  to  plead  in  abatement  of  the 
writ. 

Per  Curiam — 

Bule  absolute. 


MU8PRATT  0.  GREGORY.* 


1836.     \ 
June  13.  3 

Distress — Ooods  not  exempted. 

The  manufacturer  and  seller  of  salt^ 
granted  a  rent,  and  charged  it  upon  his  saU 
works  and  premises,  at  which  he  sold  salt 
publicly  to  all  persons  who  came  for  it;  and 
there  was  a  cut  or  canal  on  the  premises, 
communicating  with  a  public  navigation,  in 
which  boats  coming  for  salt  were  accustomed 
to  lie.  The  plaintiff',  an  alkali  manufacturer, 
sent  a  boat  to  be  laden  with  salt,  which  he  re- 
qykredfof  the  purposes  of  manufacturing  the 
alkali,  and  the  boat  lying  in  the  canal,  out 
of  the  plaintiff* s  possessiont  was  dittrcuned 
for  arrears  of  the  rent : — Held,  (Parke,  B. 
dissentiente,)  that  the  boat  was  exempt  from 
the  distress. 

•  Thii  ii  ooe  of  the  oum  decided  in  Trinity  tenn 
Uft,  and  re&rred  to  5  L»w  J.  Rep.  (M.8.}  Exeh.  290. 


Trespass  for  taking  a  boat  of  plaintiff 
called  a  flat« 

Plea— Thht  before  the  taking  of  the  said 
boat,  by  an  indenture  made  the   19th  of 
April  1 830,  between  one  William  Fumivtl 
and  nine  other  separate  parties,  reciting 
an  indenture  of  lease  executed  by  M.  D. 
Lowndes  and  J.  Dudley,  trustees  under  a 
marriage  settlement,  of  the  first  part;  J. 
Perrin  and  his  wife,  of  the  second  part ;  and 
Wm.  Fur  nival,  of  the  third  part ;  certain 
fields  and  beds  of  rock  salt  were  demised 
to  Furnival,  with  powers  of  duly  working 
the  salt-works  and  of  sinking  pits  and  set- 
ting up  engines  and  necessary  works,  and 
making  and  erecting  wharfs  or  quays,  and 
loading  or  landing  places  upon  the  demised 
premises,  and  to  cut  canals  to  the  river,  for 
the  term  of  fi  f^y  years,  at  the  yearly  reot 
of  187/.,  and  a  royalty  on  the  rock  salt  got 
and  sold  by  the. said  W.  F. ;  and  further 
reciting,  that  one  Joseph  Tilt  was  the  pa- 
tentee of  some  improvements  in  salt-boilers, 
and  had  assigned  his  patent  to  W.  F.,  and 
that  the  said  W.  F.  had,  in  pursuance  of 
the  said  patent,  caused  proper  pans,  ranges, 
and  utensils  for  manufacturing  salt  to  be 
erected,  and  had  made  various  alterationi 
and  works,  and  had  divided  his  works  into 
four  separate  parts;    and  that,  to  raise 
money  to  complete  them,  he  had  agreed  to 
grant  a  lease  of  one  of  those  parts  and  an 
annuity  of  \,ObOL  for  ninety-nine  years,  if 
one  of  four  lives  therein  mentioned  shonld 
so  long  live,  to  Maximilian  Richard  Kymer, 
one  of  the  parties ;  and  further  reciting, 
thai  the  said  M.  R.  K.  had  agreed  to  sell 
70/.  of  the  said  annuity  to  Levi  Ames,  100^ 
to  James  Brown,  35/.  to  T.  W.  Claggett, 
50/.  to  Chatfield,  70/.  to  John  Deacon,  70/. 
to  J.  N.  Kemble,  and  140/.  to  Christopher 
Kymer ;  and  that  it  had  been  agreed  that 
the  annuity  of  1,050/.  should  be  divided 
into  eight  several  annuities,  and  that  all 
should  be  granted  to  F.  Kemble  and  F. 
Lock  in  trust,  and  reciting  a  warrant  of 
attorney  executed  by  W.  Furnival  to  F.  K. 
and  F.  Lock  to  secure  the  payment  of  tbe 
annuity  ;  and  that  it  was  intended  that  tbe 
annuities  should  be  secured  by  a  demise  of 
the  salt-works  and  an  assignment  of  the 
patent; — it  was  then  witnessed,  that,  in 
consideration  of  the  sum  of  14,500/.,  part 
of  which  had  already  been  paid  by  the  said 
M.  R.  Kymer,  and  different  portions  were 
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paid  by  the  sereral  other  parties,  the  said 
W.  Furnival  granted  to  the  said  F.  Kemble 
and  F.  Lock  the  different  annuities  men- 
tioned in  the  recitals  to  be  charged  and 
chargeable  upon,  and  yearly  issuing  and 
payable  out  of,  all  the  closes,  fields,  beds 
of  rock-salt,  brine-pits,  houses,  buildings, 
works,  privileges,  and  other  premises  com- 
prised in  the  loan  to  Furnival,  and  upon 
all  the  engines,  machinery,  &c.  now  be- 
longing to  the  premises,  and  upon  all. 
royalties  or  rents,  profits,  and  produce  of 
the  premises,  to  have,  hold,  receive,  and 
take  the  said  annuities  for  the  term  of 
ninety-nine  years,  if  any  one  of  four  per- 
sons therein  named  should  so  long  live, 
payable  quarterly.  And,  in  case  the  said 
annuities  should  be  in  arrear  for  thirty-one 
days,  then  F.  Kemble  and  F.  Lock  were 
empowered  to  enter  upon  the  said  premises 
and  distrain  for  the  same,  in  like  manner 
as  in  distj^sses  for  rent  reserved  upon  a 
common  demise,  and  also  to  enter  upon 
the  premises  and  take  the  rents  and  profits 
until  the  arrears  should  be  satisfied.  The 
said  W.  F.  then  covenanted  with  F.  Kemble 
and  F.  Lock  to  pay  the  annuities ;  that  he 
had  good  title  to  grant  the  annuities  and  to 
charge  the  premises  ;  and  that  all  the  said 
works  and  premises  should  remain  charged 
with,  and  subject  and  liable  to,  the  distress 
and  entry  of  the  said  F.  K.  and  F.  L.  for 
the  recovery  of  the  same.  The  defendant 
then  alleged,  that  the  annuities  were  in 
arrear;  and,  because  the  plaintiff's  boat 
was  lying  in  a  cut  or  canal,  being  part  of 
the  premises  in  the  indenture  mentioned, 
upon  which  the  annuities  were  chargeable, 
the  defendant,  as  the  bailiff  and  servant  of 
the  said  F.  Kemble  and  F.  Lock,  and  by 
their  command,  seized  and  took  the  said 
boat  so  being  and  lying  in  the  said  cut  or 
canal,  as  and  for  a  distress  for  the  said  ar- 
rears of  the  said  annuities,  and  carried  the 
same  away  to  a  convenient  place  within  the 
same  hundred,  and  there  impounded  the 
said  boat  for  the  space  of  five  days,  as  he 
lawfully  might  do.  Conclusion  with  a  veri- 
fication. 

The  plaintiff  replied,  that  he  was  and  is 
a  manufacturer  of,  and  trader  and  dealer 
in,  certain  alkalis,  to  wit,  black  ash  and 
white  ash,  and  has  carried  on  such  manufac- 
ture, which  manufacture,  trade,  and  dealing 
was  a  useful  manufacture,  trade,  and  deal- 


ing, and  of  great  public  benefit;  and,  for 
the  purpose  of  manufacturing  such  alkalis, 
great  quantities  of  salt  are  required,  and 
the  plaintiff  had  occasion  for  and  required 
large  quantities  of  salt,  and  was  accustomed 
from  time  to  time  to  use  and  employ  the 
boat  in  the  declaration  mentioned  for  the 
purpose  of  and  in  bringing,  fetching,  and 
carrying  away  divers  large  quantities  ofsalt 
to  the  plaintiff's  premises,  to  be  there  used 
by  him  in  such  manufacture,  from  the  salt- 
works, which  said  salt  was,  during  all  that 
time,  from  time  to  time  received  in  and  by 
such  boat  in  the  said  cut  or  canal,  at  the 
place  in  which  she  was  so  seized,  and 
thence  was  carried  in  and  by  the  said  boat 
down  the  said  cut  or  canal  into  a  certain 
river,  and  thence  to  the  plaintiff's  premises ; 
and  that,  before  the  said  F.  K.  and  F.  L. 
had  any  interest  in  or  out  of  the  said 
premises,  the  said  W.  Furnival  made  cer- 
tain salt-works  on  the  said  premises,  near 
to  the  place  where  the  said  boat  was  so 
seized ;  and  the  said  W.  Furnival,  for  the 
purpose  of  enabling  all  the  subjects  of  this 
realm  who  should  have  occasion  to  pur- 
chase salt  at  the  said  salt-works  to  fetch 
the  same  therefrom,  and  to  receive  the  same 
thence,  and  to  carry  the  same  away  in 
boats,  and,  for  the  purpose  of  enabling  the 
tenants  of  the  said  salt-works  to  have  the 
charge  and  loading  of  the  said  boats,  dug 
the  said  cut  or  canal,  which  communicated 
with  a  certain  river ;  and  the  said  W.  Fur- 
nival and  the  tenants  and  occupiers  of  the 
said  works  from  time  to  time  manufactured 
salt  there,  and  sold  and  disposed  of  the 
same  there  as  an  article  of  trade  and  mer- 
chandise, and  delivered  and  supplied  such 
salt  so  made  to  al^  persons  desirous  of  buy- 
ing and  taking  away  the  same  in  boats  at 
the  said  place  in  the  said  cut  or  canal,  and 
such  persons  have  always  taken  away  the 
same  in  their  said  boats  along  the  said  cut 
or  canal ;  and  that,  having  occasion  for 
salt  for  the  purposes  of  the  aforesaid  manu- 
facture, he  sent  and  took  his  boat  into  the 
cut,  being  the  place  where  salt  is  usually 
sold  and  delivered  to  persons  buying  and 
fetching  it  away ;  and  the  boat  was,  at  the 
time  of  its  seizure,  in  the  cut  for  a  tempo- 
rary purpose  only,  and  for  the  benefit  of 

•  This  word  was  taken  to  hare  been  inserted  in 
the  pleadings  by  consent  of  the  Court,  tboogh  it  wm 
wanting  ms  they  were  originilly  drawn. 
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tride  and  manufiicture,  to  wit,  for  the  pur* 
pose  of  receiving,  obtaining,  and  taking  tbe 
salt,  and  had  not  remained  there  for  any 
long  or  unreasonable  time;  and  that  the 
pl^intiflf  had  no  notice  of  the  said  deeds, 
rent-charge,  or  arrears  of  rent ;  and  the 
defendant  wrongfully  seized  the  said  boat 
^o  being  in  tbe  said  cut  for  such  temporary 
purpose  as  aforesaid  and  for  the  benefit  of 
trade  and  manufacture.     Verificatioa. 

To  this  replication  the  defendant  demurr- 
ed, and  there  was  a  joinder  in  demurrer. 

In  Easter  term,  the  demurrer  was  ar- 
gued by — 

fT.  H,  fVaUorit  for  the  defendant,  and — 
*  Crampton,  for  the  plaintiff;  when  the 
Court  took  time  to  consider  their  judg- 
ment ;  and  now,  differing  in  opinion,  deli- 
vered their  judgments  seriatim. 

Alderson,  B. — The  question  raised  upon 
the  demurrer  to  the  replication  in  this  case 
is,  whether  the  boat,  stated  to  have  been 
distrained  for  rent  by  the  defendant,  was 
by  law  distrainable  under  the  circumstances 
disclosed  in  these  pleadings.  [His  Lord- 
ship stated  the  replication.] 

The  leading  case  on  this  subject  is  that 
o£  Simpson  v.  Hariopp(\\  in  which  Lord 
C.  J.Willes,  in  delivering  the  judgment  of 
tl^e  Court,  goes  very  fully  into  the  law  on 
this  point.  He  lays  it  down,  that  there  are 
five  sorts  of  things  which  at  common  law 
w^re  not  distrainable : 

1st.  Things  annexed  to  the  freehold* 

2nd.  Things  delivered  to  a  person  exer- 
cising a  public  trade,  to  be  carried,  wrought, 
or  managed  in  the  way  of  his  trade  ox  em- 
ploy. 

3rd.  Cocks  or  sheaves  of  corn. 

4th.  Beasts  of  the  plough  and  implements 
of  husbandry. 

5th.  Instruments  of  a  man's  trade  or  pro- 
fession. 

The  three  first  classes  are  absolutely  free 
and  exempt  at  common  law,  and  the  latter 
sub  modo,  in  case  there  be  sufficient  dis- 
tress without  them.  There  are  however 
other  exemptions  not  here  enumerated: 
first,  chattels  in  actual  use,  or  in  the  actual 
possession  and  presence  of  the  owner  him- 
self, an  exemption  intended  to  prevent  a 
breach  of  the  peace ;  and  secondly,  the  in- 

(1)  waits,  5H. 


struments  or  vehiolea  of  conveyance  of 
goods  privileged  from  distress,  or  brought 
to  a  public  market  or  fair,  there  to  be  sold. 

Now,  of  the  exemptions  enumerated  by 
Lord  C.  J.  Willes,  it  is  plain  that  only  tbe 
second  can  be  at  all  applicable  to  this  case. 
We  must  first  inquire,  therefore,  whether 
this  boat  is  within  that  rule. 

It  is  a  chattel  brought  by  the  plaintiff  to 
a  place,  where,  according  to  the  pleadings, 
a  public  trade  in  salt  is  carried  on,  and  is 
there  lefl  for  the  temporary  purpose  of 
being  loaded  with  that  article ;  whilst  it 
remains  in  that  state,  and  before  a  reason- 
able time  for  so  loading  it  has  elapsed,  it 
is  distrained  for  rent  due  to  the  landlord 
of  tlie  premises  wherein  the  trade  in  salt  ii 
carried  on.   Such  are  the  facu  of  the  case. 

The  boat  is  clearly  not  within  the  de« 
scription  of  goods  delivered  to  a  trader  to 
be  carried  or  wrought  (i.  e.  worked  up  into 
another  form,)  in  the  way  of  his  trade  or 
employ ;  for  there  is  nothing  to  be  dove 
to  It ;  it  is  not  brought  to  be  repaired  oi 
altered  in  any  way. 

Then,  is  it  delivered  to  be  managed  in 
the  way  of  the  trade  or  employ  of  the  per- 
son to  whom  it  is  so  delivered  ? 

In  Simpson  v.  Hartopp,  the  word  "no- 
naged" appears  to  be  used  as  aynonymous 
with  "  manufactured ;"  but  that  it  too  li- 
mited a  sense  of  the  expression :  for  tk 
Courts  have  held,  that  goods  sent  to  s 
factor  by  a  merchant  are  privileged  fron 
distress  under  this  head.  I  think,  there- 
fore, that  it  extends  both  to  the  working 
up  of  goods  from  their  unwrought  state 
into  a  new  form,  as  a  manufacturer ;  and 
also  to  the  dealing  with  the  gooda  as  arti- 
cles of  trade,  in  their  original  or  their 
wrought  atate  as  articles  of  commerce,  «i 
a  factor.  And  the  true  principle  seems  to 
be,  that  where,  in  order  to  the  exercising  of 
such  a  pubhc  trade  at  the  place  in  question, 
it  is  necessary  that  the  goods  should  be 
delivered  into  the  custody  of  the  person 
carrying  it  on  there,  the  law,  in  considers- 
tionof  the  benefit  which  the  commonwealdt 
derives  from  the  carrying  on  of  the  trsdc^ 
protects  from  distress  d^a  goods  so  deli- 
vered. 

This  is  the  reason  aasigned  in  SiwqisoB 
v.  Hartapp;  and  in  Wqwi  v.  Clarke  {i\ 

(1)  1  Cr.  k  Mee.  SaO;  t.  c.  9  Li«r  J.  IU^  Sxtk 
1Q7. 
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4b«  prindiwl  ground  which  Lord  Lyndr 
hurst  assigned  why  the  loom  was  not  pri** 
vileged  was,  that  it  was  not  necessary  for 
the  protection  of  trade  that  such  privilege 
there  should  exist*  Here,  also,  it  is  not 
necessary  for  the  protection  of  trade  that 
the  boat  should  be  delivered  into  the  cus- 
tody of  the  person  manufacturing  and  sell- 
ing the  salt.  The  trade  may  well  be  carried 
on  at  these  salt-works  without  the  posses- 
sion of  the  boat  being  parted  with  at  all  by 
the  owner.  If  he  retains  possession  of  it, 
there  is  no  doubt  that  it  is  privileged ;  but 
then  it  is  for  a  totally  different  reason,  via. 
that  the  taking  it  would  lead  to  a  breach 
of  the  peace,  and  then  the  case  falls  within 
another  exemption  before  pointed  out. 
The  Instances  found  in  the  books,  of  the 
borse  in  the  smith's  shop,  of  the  cloth  sent 
to  the  tailor,  of  the  materials  sent  to  the 
weaver,  of  the  goods  sent  to  the  factor,  of 
the  beast  sent  to  the  carcass-butcher,  are 
all  cases  of  chattels  delivered  to  be  dealt 
with  by  the  third  person  in  the  way  of  his 
trade,  under  circumstances  in  which  his 
trade  cannot  be  carried  on  at  that  place 
unless  the  goods  are  so  delivered. 

It  is,  however,  proper  to  advert  to  the  last 
of  the  two  exemptions  before  pointed  out, 
in  addition  to  those  mentioned  by  Lord  C. 
J.  Willes.  That  exemption  is,  where  the 
thing  distrained  is  the  instrument  of  con- 
veyance of  goods  which  are  themselves  pri- 
vileged, or  which  are  brought  to  a  public 
fiiir  or  market ;  and  this  is  another  instance 
of  the  same  principle,  viz.  a  protection  for 
the  benefit  and  convenience  of  trade.  The 
article  must  be  conveyed,  and  it  is  privi- 
leged from  distress  ;  therefore,  all  things 
necessary  for  that  purpose  are  privileged 
also.  Thus,  the  horse  or  carriage  convey- 
ing goods  is  so  privileged ;  and  so  also  the 
basket  or  package  in  which  they  are  enve- 
loped, and  the  like.  So,  again,  cattle  going 
to,  or  at,  a  fair  or  market  are  privileged  ; 
and,  as  a  consequence  arising  out  of  the 
necessity  for  their  refreshment  on  their 
passage  towards  such  fair  or  market,  if 
distant,  they  have  been  held  to  be  privi- 
leged during  any  temporary  agistment  on 
the  road  (S).  But  these  are  all  instances 
of  a  privilege  arising  as  accessory  to  an- 
other privilege ;  and  although  we  are  not 

(3)  t  SuuhL  S90,  a«  a.  7. 


prepared  to  draw  any  distinction  between 
the  instrument  of  conveyance  to,  or  that 
from,  the  place  where  the  privileged  goods 
to  be  thereby  carried,  are  situate,  yet  we 
think  that  the  privilege  is  not  to  be  ex* 
tended  to  the  conveyance  sent  for  goods, 
which  are  not  themselves  privileged  from 
dbtress.  Now,  here,  it  is  abundantly  clear, 
that  the  salt  which  was  to  be  conveyed  by 
this  boat  was  not  itself  privileged  from  the 
distress  ;  for  it  was  the  property  of  Fur* 
nival  himself,  and  was  therefore,  as  his 
property,  clearly  liable  to  be  distrained  for 
the  rent  due  from  him  to  his  landlord. 
Nor  can  this  case  fall  within  the  rule  ex* 
empting  the  horse  or  carriage  conveying, 
or  which  has  conveyed,  goods  to  a  fair  or 
market.  There  the  privilege  arises  out  of 
the  advantage  derived  to  the  public  from 
the  proper  supply  to  that  public  place  of 
resort  and  traffic.  In  Fowkes  v.  Joyce  (4), 
it  was  held,  that  cattle  in  their  progress 
towards  London  were  privileged  ;  but  the 
Court  appear  to  have  proceeded  on  the 
ground,  that  there  was  no  solid  distinction 
between  the  supply  of  a  great  city,  and  the 
supply  of  a  fair  or  market.  I  am  not  aware, 
however,  that  a  shop  carried  on  for  the  pri- 
vate profit  of  an  individual,  or  that  a  horse 
bringing  home  goods  from  a  fair  or  market, 
for  the  individual  profit  of  the  purchaser, 
has  ever  been  held  to  be  within  this  rule  : 
nor  can  they,  as  I  think,  fairly  be  consi* 
dered  within  the  principles  on  which  the 
rule  appears  to  be  founded. 

I  do  not  think  we  can  or  ought  to  decide 
this  case  upon  what  may  appear  to  be  ex- 
pedient. If  we  adopt  such  principles  of 
decision,  we  shall  deprive  the  law  of  one 
great  advantage,  viz.  certainty ;  for  that 
which  appears  expedient  to  one,  may  be 
in  the  opinion  of  others  very  inexpedient. 
If  this  argument  were  well  founded,  it 
would  have  undoubtedly  prevailed  in  the 
case  of  the  livery  stable  keeper — Francis 
V.  H^yalt  (5) ;  but  the  Court  there  adhered, 
against  their  own  views  of  expediency,  to 
the  ancient  decisions  ;  and  subsequent  ex- 
perience has  shewn  that  the  so  much 
dreaded  consequences  did  not  afterwards 
arise  in  practice. 

Upon  the  whole,  therefore,  this  oasa 
leeins  to  me  not  to  &11  within  any  decided 

(5)  5  Barr.  1496}  •.€.  1  Bl.  483. 
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authority,  nor  within  any  of  the  principles 
upon  which  goods  have  hitherto  been  held 
privileged  from  distress ;  and  that  being  ao, 
I  think  that  the  replication  is  insufficient, 
and  that  the  demurrer  must  be  allowed. 

BoLLAND,  B. — The  question  for  the  opi- 
nion of  the  Court  in  this  case  is  raised  upon 
a  demurrer  to  the  replication ;  and  the 
point  upon  which  we  are  called  upon  to 
decide  is,  whether  the  boat,  which  has  been 
taken  as  and  for  a  distress  for  the  arrears 
remaining  unpaid  of  certain  annuities  and 
yearly  sums  mentioned  in  the  plea  of  the 
defendant,  was  liable  to  be  distrained. 

It  may  be  laid  down  as  a  general  rule, 
that  all  goods  that  are  found  by  a  landlord 
on  the  premises  demised  to  a  tenant  are 
liable  to  be  distrained  by  the  landlord  for 
rent  due  to  him  in  respect  of  such  premises, 
whether  the  goods  be  the  property  of  his 
tenant  or  of  a  stranger,  provided  they  are 
not  privileged  by  law  from  distress.  Lord 
C.  J.  Willes  in  Simpson  v.  Hartapp,  (a  case 
that  was  twice  argued,  and  fully  considered 
by  the  Court  of  Common  Pleas,)  states,  in 
delivering  the  judgment  of  the  Court,  that 
there  are  five  sorts  of  things  which  at  com- 
mon law  were  not  distrainable. 

1.  Things  annexed  to  the  freehold. 

2,  Things  delivered  to  a  person,  exer- 
cising a  public  trade,  to  be  carried,  wrought, 
worked,  or  managed  in  the  way  of  his  trade 
or  employ. 

d.  Cocks  and  sheaves  of  com* 

4.  Beasts  of  the  plough  and  instruments 
of  husbandry. 

5.  The  instruments  of  a  man's  trade  or 
profession. 

The  three  first  sorts  were  absolutely  free 
from  distress,  and  could  not  be  taken  by 
the  landlord  though  there  were  no  other 
goods.  The  two  last  were  only  exempt 
tub  modot  when  there  was  distress  enough 
without  taking  them.  Let  us  then  look  to 
the  circumstances  under  which  the  boat  in 
question  was  taken,  in  order  to  ascertain 
whether  it  can  be  legally  brought  within 
either  of  the  five  grounds  of  exemption. 

The  plaintiff  contends  that  the  boat  was 
not  liable  to  be  distrained ;  because  he  says 
in  his  replication  that  he  is  a  manufacturer 
of  and  a  trader  and  dealer  in  alkalis,  and 
that  such  manufiicture  is  a  manufacture  of 
great  public  benefit ;  that  great  quantities 


of  salt  are  required  in  the  manufacturing 
such  alkalis,  and  that  he,  as  such  manufac- 
turer, requiring  salt  for  the  purpose  of  bis 
manufacture,  sent  and  took  his  said  boat 
to  the  salt-works  mentioned  in  his  replica- 
tion ;  and  that  at  the  time  of  the  seizing  and 
taking  of  the  said  boat,  it  was  at  the  said  salt- 
works for  a  temporary  purpose  only,  and 
for  the  benefit  of  trade  and  manufacture, 
viz.  the  purpose  of  obtaining,  receiving, 
and  taking  salt  from  such  salt-works  to 
his  manufactory,  and  that  the  boat  did  not 
remain  on  the  premises  for  any  unreason- 
able time. 

It  appears  to  me  to  be  clear  that  the 
boat  of  the  plaintiff  cannot  be  said  to  come 
within  either  the  1st,  3rd,  4tb,  or  5th 
rules  of  exemption ;  nor  can  it,  but  by  an 
overstrained  and  forced  construction,  a 
construction  that  I  do  not  think  the  Court 
can  adopt,  be  brought  within  the  2nd  rule 
of  exemption.  If  this  be  correct,  it  follows 
then  that  the  non-liability  to  distress  must 
rest  upon  some  other  foundation ;  and  it 
has  been  contended  at  the  bar,  that  it  can 
be  put  upon  the  benefit  to  trade  alone.  I 
cannot  however  find  any  authority  to  sup- 
port that  position,  to  the  extent  that  is  in 
this  case  contended  for.  Things  used  in 
the  way  of  trade  are  under  some  circuia- 
stances  not  liable  to  distress: — ^a  horse 
standing  in  a  smith's  shop  to  be  shod,  or 
in  a  common  inn ;  cloth  or  garments  in  a 
tailor*s  shop ;  materials  for  cloth  in  a  weaver's 
shop ;  corn  or  meal  sent  to  the  mill  or 
market  (6);  goods  delivered  to  any  person 
in  the  way  of  his  trade,  or  to  a  carrier  for 
hire — Gishoum  v.  Hunt  (7)  ;  but  in  eadi 
of  these  cases  the  privilege  from  distress 
is  put  on  other  grounds  than  the  mere  be- 
nefit of  trade.  The  reported  cases  that 
come  nearest  to  the  present  are  those  of 
the  yarn  carried  to  be  weighed  at  a  private 
beam,  if  in  the  way  of  trade — R^  v.  Bur- 
ley  (8) ;  or  of  the  horse  that  had  carried 
corn  to  a  mill  to  be  ground,  and,  during 
the  grinding  of  .the  corn,  was  tied  to  the 
mill  door.  In  these  cases,  the  goods  and 
the  horse  taken  were  held  to  be  privileged 
from  distress  for  rent ;  but  the  Court,  ac- 
cording to  the  reports,  appears  to  have 
mainly  proceeded  upon  the  ground  of  the 

(6)  Co.  li^tt.  4,7,  a. 

(7)  1  Sdk.  t50. 

(8)  Cio.  Elis.  596. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1836. 


39 


goods  being  under  the  personal  care  of 
their  owner  at  the  time  of  the  taking. 
The  boat  in  the  present  case  had  no  such 
protection  :  it  was  left  by  the  owner,  and 
the  privilege  contended  for  is  put,  as  at- 
taching to  the  boat,  upon  the  benefit  to 
trade  only.  As,  therefore,  it  does  not  ap- 
pear to  me  that  the  boat  comes  within 
either  of  the  five  rules  of  exemption  laid 
down  in  Co.  LiU.  47,  a,  and  pointed  out 
by  the  Court  in  Simpson  v.  Hartopp,  and 
as  the  owner  had,  by  leaving  the  boat, 
taken  away  that  protection,  which,  in  Rede 
v.  Burley,  was  thrown  around  the  goods, 
and  was  the  ground  upon  which  the  Court 
held  them  privileged  from  distress,  I  am 
of  opinion  that  the  boat  was  legally  di- 
strained, and  that  the  judgment  must  be 
for  the  defendant. 

Parks,  B. — The  facts  of  this  case,  as  they 
appear  on  the  pleadings,  and  so  far  as  they 
are  necessary  to  be  stated  in  order  to  raise 
the  point  discussed  before  us,  are  these : — 

On  the  lands  out  of  which  the  annuity 
issued,  the  manufacture  of  salt  was  at  the 
time  of  the  seizure  carried  on,  and  the  pro- 
duce of  the  manufacture  was  there  sold 
generally,  as  an  article  of  merchandise  to 
all  persons  who  chose  to  buy  it  and  carry 
it  away  in  their  boats.  The  plaintiff's  boat 
was  lying  in  a  canal  on  the  same  sands  in 
the  place  where  the  salt  was  usually  sold 
and  delivered  to  customers,  and  for  the 
purpose  of  receiving  on  board  salt,  by 
him  intended  to  be  bought,  and,  before  the 
expiration  of  a  reasonable  time  for  that 
purpose,  was  distrained  by  the  defendant.  ' 
The  fact,  that  the  plaintiff  himself  carried 
on  a  trade,  and  wanted  the  salt  for  the  use 
of  that  trade,  as  alleged  in  the  replication, 
I  do  not  think  it  necessary  to  consider.  It 
does  not  appear  to  me  to  give  the  barge  a 
greater  privilege  than  if  it  were  sent  by  a 
person  not  a  trader,  although  it  is  to  be 
observed,  that  in  one  case  some  of  the 
Judges  mention  the  trade  of  the  owner  of 
the  chattel  as  material — Rede  v.  Burley. 

The  question  then  is,  whether  the  boat 
was,  under  these  circumstances,  privileged 
from  distress.  It  is  a  point  of  some  im- 
portance, for  this  is  only  one  amongst 
many  instances  which  may  occur;  such 
would  be  the  case  of  carts  sent  to  be  loaden 
in  a  wholesale  warehouse,  or  at  a  land  sale 


colliery ;  casks  left  in  a  brewery  or  a 
distillery  to  be  filled,  or  the  like. 

It  is  admitted,  on  both  sides,  that  there 
is  no  decided  case  which  is  expressly  in 
favour  of  the  privilege  ;  and,  on  the  other 
hand,  that  there  is  none  expressly  against 
it.  In  order,  therefore,  to  decide  the  ques- 
tion, we  must  ascertain  what  the  principle 
is,  on  which  the  exception  is  founded,  as 
it  is  to  be  collected  from  the  authoritiesi 
and  decide  according  to  that  principle. 

Upon  consideration  of  these  authorities 
it  is  clear,  that  the  principle  of  the  exemp- 
tion is  the  public  good,  that  is,  that  all  men 
may  freely,  and  without  interruption  or 
danger  of  the  loss  of  their  goods,  deal 
with  those  who  carry  on  trades  or  busi- 
nesses for  the  benefit  of  all  indiscrimi- 
nately, or  buy  or  sell  in  fairs  or  markets, 
and  thus  supply  themselves  with  the  com- 
modities of  life.  Such  being  the  principle, 
it  appears  to  me  that,  in  order  to  give  it 
full  effect,  we  ought  to  hold,  that  not 
merely  chattels  are  privileged  from  dis- 
tress, which  are  placed  on  the  lands 
chargeable  with  it,  in  order  to  have  some- 
thing done  with  them  by  the  person  there 
carrying  oVi  his  trade,  but  that  all  are 
exempt  which  are  necessarily  placed  there, 
and  whilst  they  are  there,  in  order  to  ena- 
ble their  owner  to  enjoy  the  full  benefit  of 
the  trade  or  business,  as  it  is  there  carried 
on.  It  is  not,  I  think,  because  the  chattels 
are  to  be  worked  upon  on  the  lands  so 
chargeable  (though  that  is  the  most  fami- 
liar case),  but  because  they  are  necessarily 
placed  on  those  lands,  that  the  privilege  is 
allowed  by  the  law ;  and  if  goods  are  ne- 
cessarily placed  there,  in  order  to  enjoy 
the  benefit  of  the  trade,  it  is  immaterial 
what  is  to  be  done  with  them.  I  proceed 
to  shew  that  this  is  clearly  the  principle 
on  which  the  exemption  is  founded. 

The  proposition,  which  is  referred  to 
in  some  of  the  cases  as  a  rule,  and  is 
first  laid  down  in  Gisboum  v.  Hurst,  and 
adopted  by  Willes,  C.J.,  in  Simpson  v. 
Hartoppf  is,  that  *'  those  goods  are  pri- 
vileged which  are  delivered  to  any  person 
exercising  a  public  trade  or  employment, 
to  be  carried,  wrought,  or  managed,  in  the 
way  of  his  trade  or  employ."  This  propo- 
sition, though  perfectly  correct,  affirma- 
tively, and  quite  comprehensive  enough  to 
include  the  cases  then  under  consideration! 
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it  confessedly  too  narrow,  for  it  does  not 
include  in  it  many  cases  in  which  the  pri- 
vilege clearly  obtains ;  as,  for  instance, 
goods  sent  to  market,  or  a  horse  or  vehi- 
cle sent  with  goods  there,  or  sent  to  or 
waiting  for  goods  to  be  brought  from  the 
place  where  the  trade  or  employment  is 
carried  on.  The  rule,  therefore,  must  be 
couched  in  more  comprehensive  terms. 
I  would  observe,  however,  that  the  present 
case  may  possibly  fall  within  this  narrower 
definition,  if  the  boat  was  delivered  to  and 
to  be  loaded  by  the  trader;  but  I  incline 
to  think  it  is  not  sufficiently  averred  in 
the  replication,  that  the  persons  carrying  on 
the  salt-works  were  to  load  the  boat,  or  to 
have  possession  of  it,  and  therefore  the 
boat  cannot  be  said  to  be  in  any  way  de- 
livered to  the  traders  to  be  by  them 
wrought  or  managed.  I  am  also  to  observe, 
with  reference  to  one  part  of  this  proposi- 
tion, that  there  appears  to  be  no  dispute 
(9) ;  but  that  the  word  public  is  to  be 
understood  to  refer  to  every  trade  or  em- 
ploy carried  on  generally  for  the  benefit  of 
any  persons  who  choose  to  avail  them- 
selves of  it,  as  distinguished  from  a  special 
employment,  by  one  or  particular  indivi- 
duals, although  it  be  not  public;  in  the 
sense  that  all  the  king's  subjects  have  a 
right  to  insist  on  the  trader  accepting  their 
goods,  and  that  an  indictment  or  action 
would  lie  if  he  did  not,  a  predicament 
which  is  peculiar  at  this  day  to  an  inn- 
keeper, or  perhaps  a  carrier  also,  though 
Lord  Holt  (10)  considered  it  to  belong  to 
all  other  trades  which  a  man  professed  to 
carry  on  for  all  persons  indiscriminately. 

I  now  proceed  to  consider  the  authorities. 
The  first  is  the  Year  Book,  Z2  Edw.  4.  p. 
49.  Brian,  C.J.,  seems  to  put  the  privilege 
from  distress,  on  the  ground,  that  the  goods 
were  with  the  trader  by  authority  of  law, 
that  is,  that  the  trader  was  bound  to  re- 
ceive them,  and  had  a  lien  on  them — a 
rule  which  would  unquestionably  be  too 
limited  at  this  time ;  and  indeed  the  Chief 
Justice  was  only  citing  the  cases  of  exemp- 
tion from  distress,  to  shew  that  such  chat- 
tels were  not  distrainable,  however  long 
they  were  led  on  the  lands  demised,  on  the 

.  (9)  Sm  Adams  v.  Grane,  1  Cr.  &  M.S80;  s.  e.  t 
Law  J.  Rep.  (N.S.)  Exch.  105;  Browne  v.  SbeTill, 
^  Ad.  &  £1. 158 ;  1.  c.  4  Law  J.  Rep.  (N.8.)  K.B.  50. 
(10)  19  Mod.  484. 


ground  of  the  obligation  t0  receive,  and 
the  consequent  lien.  la  the  next  case, 
7  Hen.  1,  b,  the  Court  say,  that  tilings  in 
a  common  inn  cannot  be  distrained,  for 
the  prejudice  it  would  cause  to  the  common 
weal :  now,  in  a  market  or  fair,  where  thinj{« 
are  taken  to  be  bought,  there  the  benefit 
to  the  public,  from  free  communication, 
and  buying  and  sellings  is  clearly  avowed 
to  be  the  principle  on  which  the  exemption 
proceeds.  So  in  the  third  case,  which  b 
Bro.  Ahr.  *  Distress,'  251,  pi.  71,  which  is 
as  follows:  *'Vide  in  libro  Rastall  que 
stuff  mise  al  tailor,  fuller,  shereroan,  wea- 
ver, miller,  et  hujusmodi,  ne  pourront  dis- 
train,car  ceux  arti  6cers  sont  pour  le  common 
weale.  Et  eadem  lex  aUbi  de  equo  in  com- 
muni  hospUio"  It  then  goes  on  to  say, 
that  the  artificers  and  innkeepers  have  both 
a  lien  on  the  goods.  The  rule  laid  down 
by  Co.  LitU  47,  a,  is  in  these  terms  :  afto 
stating  that  a  distress  must  be  of  things 
whereof  a  valuable  property  is  in  some- 
body— ^he  says,  that  "  valuable  things  shall 
not  be  distrained  for  rent,  for  benefit  and 
maintenance  of  trades,  which  by  conse- 
quent are  for  the  common  wealth,  and  are 
Uiere  by  authority  of  law;  as  a  horse  in  a 
smith's  shop  shall  not  be  distrained  for 
rent  issuing  out  of  the  shop,  nor  the  horse, 
&c.  in  the  hostry,  nor  the  materials  in  a 
weaver's  shop  for  making  of  cloth,  nor 
cloth  or  garment  in  a  tailor's  shop,  nor 
sacks  of  corn  or  meal  in  a  mill,  nor  in  a 
market,  nor  anything  distrained  for  da- 
mage feasant,  for  it  is  in  custody  of  the 
law,  and  the  like."  This  rule  certainly 
does  not  confine  the  privilege  to  goods 
delivered  to  another,  to  be  carried,  wrought, 
or  managed  by  him  in  the  way  of  his  trade. 
It  states  the  principle  of  the  exemption  to 
be  the  common  good  for  the  numUenance  of 
trades,  and  it  there  gives  illustrations  of 
that  principle,  many  of  which  are  cases  of 
goods  so  delivered,  but  not  idl,  for  the 
horse  in  the  hostry,  and  goods  sent  to  a 
fair  or  market,  are  not  so  delivered. 

Lord  C.B.  Gilbert,  on  Distresses,  p.  35, 
states  the  rule  to  be  as  follows  :  '*  Things 
sent  to  public  places  of  trade,  as  doth  in 
a  tailor's  shop,  yarn  in  a  weaver's,  a  horse 
in  a  smith's  forge,  and  the  like,  are  not 
distrainable,  for  it  is  of  pubUe  •ff'^  ^^ 
the  shops  of  traders  should  be  privileged 
from  the  lord's  distress  for  Ma  rent,  f^ 
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otheffwise  no  mah  could  mippfy  hiniflelf 
with  the  necessaries  of  life  without  tho 
danger  of  k>aing  them  fer  another's  debt, 
and  therefore  the  landlord  cannot  distrain 
these  things  for  the  rent  of  the  shop.** 
Blackstone,  J.,  in  9  Cmnm.  7,  adopts  pretty 
neariy  the  language  of  Gilbert,  C.  B. : 
^Valaable  things  in  the  way  of  trade 
shall  not  be  liid>le  to  a  distress:  as  a 
horse  standing  in  a  smith's  shop  to  be 
shod,  or  at  a  common  inn ;  or  cloth  at  a 
tailor's  house,  or  corn  sent  to  a  mill  or 
market;  for  all  these  are  protected  and 
pririleged  for  the  benefit  of  trade,  and  are 
supposed,  in  common  presumption,  not  to 
belong  to  the  owner  of  the  house,  but  to 
his  customers."  The  principle  upon  which 
the  exemption  is  founded  appears,  I  think, 
Uierefore,  with  great  distinctness  from 
these  authorities,  to  be  the  protection  of 
trade,  that  is,  not  directly  for  the  encou* 
mgement  of  die  traders  themselves,  but  in 
order  that  all  the  king's  subjects  may  freely 
enjoy  the  benefit  of  trading  with  them,  and 
supply  themselves  with  the  necessaries  and 
commodities  of  hfe;  and  where  the  ex- 
pressi<xn  is  used,  that  goods  are  deposited 
oy  authority  of  law^  I  take  the  meaning  to 
be,  that  in  case  of  trades  which  are  public^ 
m  the  sense  in  which  I  consider  that  term 
to  be  used,  and  of  public  markets,  the  law 
gives  authority  to  all  to  bring  those  goods 
on  the  land  in  which  such  trade  or  market 
is  carried  on,  by  implication,  from  the 
fact  of  its  being  so  carried  on  for  the  use 
and  benefit  of  all  persons ;  and  that  the 
principle  of  the  rule  is  the  pubUc  good.  And 
the  freedom  of  commerce  is  recognized  in 
several  modem  cases,  among  others,  those 
of  Gilhnan  v.  Elton (\\)  and  Thompson  v. 
Mashiter {li)f  Adams  v.  Grane,  Brown  v. 
ShetilL  If  this  be  the  principle  of  the 
rule  of  exemption,  it  seems  to  be  incon- 
sistent with  the  established  mode  of  ju3i- 
eial  decision,  to  lay  down  a  rule  which  is 
to  include  one  class  of  goods  only,  which 
fidl  within  the  mischief  which  the  law  is 
meant  to  remedy,  and  exclude  another 
equally  within  the  same  mischief,  merely 
because  there  is  no  case  in  whidi  it  has 
yet  been  held  that  such  goods  are  privi- 
leged. A  reference  to  the  modern  cases, 
aa  weQ  as  the  language  of  the  text  books 

(11)  9Brod.&Biii2r.  75. 
(tt)  1  Bing.  taS;  t.  e.  1  Ltw  J.  lUp.  C.P.  104. 
New  Srrim,  VI.— ExcNto.  Pl. 


themselves,  shews  that  the  early  histancea» 
those  of  innkeepers,  smiths,  tailors,  fuUerSs 
weavers,  and  millers,  are  treated  only  aa 
examples  of  the  rule,  not,  as  has  been  ob- 
served by  Park,  J.,  and  Richardson,  J.,  in 
3  Btod,  ^  Btng.  82,  as  limiting  or  compre- 
hending the  whole  exemption,  but  merely 
by  way  of  illustration ;  and  accordingly  the 
exemption  has  been  allowed  in  cases  within 
the  same  mischief,  such  as  factors,  whar- 
fingers, auctioneers,  and,  finally,  carcass 
butchers ;  in  all  which  cases  goods  are  »«- 
eessarily  placed  in  their  hands, — necessa^ 
rily,  1  mean,  in  this  sense,  that  they  must  be 
placed  there,  if  the  public,  who  choose  to 
become  their  customers,  are  to  have  the 
full  benefit  of  those  trades,  in  the  mode  in 
which  the  traders  choose  to  carry  on  their 
trade,  and  have  held  themselves  out  to  the 
public  as  carrying  it  on ;  for,  in  most  of 
the  established  instances  of  exemption,  it 
is  not  a  matter  of  absolute  necessity,  that 
the  customer  should  deliver  his  goods  into 
the  hands  of  another.  He  might  send  for 
a  tailor,  or  smith,  or  weaver,  or  carcass 
butcher,  to  his  own  house ;  and  he  might 
sell  his  goods  by  auction  or  otherwise  on 
his  own  premises ;  but  if  he  chooses  to 
employ  the  trader  in  the  mode  in  which  he 
carries  on  his  trade,  he  cannot  help  placing 
the  goods  in  his  possession.  If  these  goods, 
in  the  hands  o£  such  traders,  are  exempt 
when  necessarily  placed  on  the  premises 
charged  with  the  rent,  in  order  to  enable 
idi  persons  to  have  the  benefit  of  the  trade 
there  carried  on  by  the  working  or  manag- 
ing of  the  goods,  and  that  for  the  good  of  the 
public,  and  on  the  principle  that  it  is  to  be 
protected,  it  seems  to  me  that  all  goods 
ought  equally  to  be  exempt  upon  the  same 
principle,  when  necessarily  placed  there,  in 
order  to  secure  to  all  persons  the  benefit 
of  such  trade,  though  it  may  not  be  re-> 
eeived  in  the  same  way.  The  ground  of 
the  exemption  is  not  that  the  goods  are  to 
be  worked  up  or  managed,  but  that  they 
are  necessarily  to  be  placed  on  the  pre-* 
mises  of  the  trader  in  the  way  of  his  trade, 
if  that  trade  is  to  be  made  available  to  the 
public  What  is  to  be  done  with  them  is 
immaterial.  In  the  present  case,  the  car- 
rying on  of  the  trade,  in  the  mode  in  whicli 
tie  salt-manufacturer  held  himself  out  as 
earryiog  it  on,  that  is,  by  selling  salt  to  all 
who  should  send  their  boats  to  his  works, 
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necessarily  required,  in  order  to  enable  the 
public  to  avail  themselves  of  the  trade,  that 
they  should  send  their  boats  there ;  and  if 
so,  it  seeros  to  me  that,  upon  the  principle 
of  the  protection  of  trade  for  the  benefit  of 
the  customer,  the  boats  sent  for  that  pur- 
pose were  not  liable  to  be  distrained.  If 
they  were,  it  would  follow  that  the  salt,  if 
loaded  on  board,  would  be  distrainable  also, 
for  no  distinction  could  be  made.  It  is  no 
objection  in  my  mind,  that  the  owner  of  the 
boat  might  possibly,  if  he  had  pleased,  have 
brought  himself  within  another  exemption 
from  distress,  founded  on  an  utterly  dif- 
ferent principle,  by  keeping  the  boat  in 
the  actual  possession  of  himself,  or  his  ser- 
vants, during  the  whole  time  it  was  placed 
on  the  premises  charged  with  the  rent.  I 
can  find  no  trace  of  authority  for  saying, 
that  the  privilege  of  exemption,  for  the 
benefit  of  trade,  has  ever  been  limited  to 
those  cases,  in  which  the  owner  of  the  chat- 
tels could  not  have  done  so.  On  the  con- 
trary, in  the  case  of  the  blacksmith,  it  is 
clear  that  the  owner  of  the  horse  might 
have  waited  and  kept  watch  during  the 
time  that  his  horse  was  shod,  and  yet  that 
is  one  of  the  established  cases  of  exemp- 
tion. In  other  acknowledged  instances  of 
exemption  the  same  might  have  been  done, 
though  with  more  inconvenience.  If  a 
coat  were  delivered  to  a  tailor  to  be  mended, 
would  the  privilege  depend  on  the  length 
of  time  which  the  repairs  would  require  ? 
and  would  it  cease  to  exist  if  the  time  were 
so  short  that  the  owner  might  have  conve- 
niently waited  ?  I  conceive  that  this  cir- 
cumstance makes  no  difference,  and  no- 
where is  it  said  that  the  privilege  is  to  be 
confined  to  those  cases  in  which  the  owner 
could  not  conveniently  have  kept  posses- 
sion during  the  time  that  the  chattel  was 
deposited  on  the  lands  charged  with  the 
rent.  The  exemption  was  introduced  for 
the  freedom  of  trade  and  the  benefit  of  the 
community;  and  that  principle  requires 
that  the  goods  should  be  protected  when 
placed  on  the  premises  of  the  trader,  with- 
out imposing  on  the  owner  the  inconveni- 
ence of  keeping  a  constant  watch  over 
them.  And  I  diink,  for  the  reason  above 
given,  it  applies  to  every  case  in  which  a 
chattel  is  necessarily  brought  on  the  pre- 
mises of  the  trader,  m  order  to  enable  the 
owner  to  enjoy  the  benefit  of  the  trade. 


I  have  before  observed,  that  there  is  no 
authority  expressly  deciding  against  the 
privilege,  as  I  have  stated  it ;  nor  is  there 
any  which  is  even  impliedly  against  it. 
The  only  modem  case  in  which  the  privi- 
lege has  been  held  not  to  exist,  was  that  of 
Wood  V.  Clarke,  in  which  it  was  decided 
that  stocking-frames,  sent  with  materials 
to  a  weaver,  were  not  exempt,  for  it  was 
properly  held,  that  the  fact  of  the  frame 
and  materials  being  sent  together  made  no 
difference,  and  that  it  was  not  necessary, 
for  the  protection  of  trade,  that  the  privi- 
lege should  exist  with  respect  to  imple« 
ments  of  trade,  whether  sent  by  the  em- 
ployer, or  hired  or  borrowed  from  another. 
For  these  reasons,  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  our  judgment 

Lord  Abingbr,  C.B. — I  agree  that  the 
judgment  ought  to  be  for  the  defendant 
by  the  general  rule  of  law,  idl  goods  found 
upon  the  premises  of  a  tenant  who  is  in- 
debted to  his  landlord  for  rent,  are  liable 
ortmd  facie.  That  is  the  general  rule. 
The  courts  of  justice  have  engrailed  upon 
that  rule  certain  exceptions :  by  those  which 
are  clearly  established,  we  are  bound. 
The  question  in  this  case  is,  whether  this 
is  one  of  the  exceptions^  Now  it  is  not 
the  exception  of  the  goods  being  in  the 
personal  possession  of  the  party  to  whom 
they  belong.  That  is  one  of  the  excep- 
tions, and  it  is  founded  on  a  paramount 
rule,  that  there  shall  be  no  exercise  of  any 
right  which  is  accompanied  with  the  danger 
of  breaking  the  public  peace.  In  that  re- 
spect, the  goods  are  protected,  not  only  if 
they  belong  to  a  stranger,  but,  if  the  tenant 
himself  is  riding  a  horse  on  his  own  pre- 
mises, that  is  not  the  subject  of  distress, 
for  the  same  reason.  Another  exception 
is,  when  the  goods  are  going  to,  or  perhaps 
coming  from,  a  public  fair  or  market,  to 
which  all  mankind  are  invited,  or  supposed 
to  go  for  the  immediate  purposes  of  their 
own  advantage.  A  third  exception,  within 
which  it  is  attempted  to  bring  the  present 
case,  is  where  the  trade  is  of  such  a  nature 
as  that  the  goods  which  are  employed  upon 
the  premises  are  wrought,  manufactured, 
or  that  something  is  done  with  them.  Now 
looking  at  every  one  of  the  cases  in  wbicfa 
die  exception  has  been  acknowledged  or 
established,  it  will  be  found  that  the  tnuie 
itself  consists  in  dealing  with  other  men's 
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goods.  Take  the  familiar  exaniple  of  the 
blacksmith's  shop :  the  landlord  there  does 
not  let  to  the  blacksmith  his  shop  that  he 
may  shoe  his  own  horses  only,  but  takes  a 
rent  from  the  man  for  exercising  a  trade 
which  consists  in  shoeing  other  people's 
horses.  If  the  landlord  were  allowed  to 
distrain  the  horses  sent  to  be  shod  in  that 
■hop,  he  would  be,  in  fact,  destroying  the 
trade  for  which  he  was  receiving  rent.  So 
in  the  case  of  a  tailor.  Formerly,  the 
practice  was  not  for  tailors  to  furnish  their 
customers  with  the  goods  themselves,  but 
to  receive  the  cloth  and  work  it  up  into 
garments ;  therefore,  a  tailor  was  supposed 
to  come  within  that  rule,  for  his  trade  was 
understood  to  consist  in  working  up  other 
men's  materials.  So  of  the  wharfinger, 
whose  trade  consists  in  receiving  and  ac- 
cepting as  a  deposit  other  men's  goods, 
and  not  his  own.  So  of  a  factor,  who  has 
no  goods  of  his  own  to  carry  on  his  trade, 
and  whose  trade,  therefore,  consists  in 
dealing  with  other  men's  goods.  Now,  I 
cannot  see  that  this  case  is  similar  to  any 
one  of  those.  This  is  the  case  of  a  boat 
being  found  upon  the  premises  of  the 
tenant.  The  boat  is  sent  there  for  the 
purpose  of  receiving  a  carjgo  of  salt,  but, 
the  cargo  not  being  ready,  the  boat  is  left 
on  the  premises,  not  in  the  possession  of 
the  plaintiff.  Then  is  it  like  any  other 
goods  on  the  premises?  The  boat  was  not 
sent  there  for  the  purpose  of  being  repair- 
ed, in  which  case  I  do  not  know  that  the 
principle  would  not  extend  to  a  boat-buil- 
der, under  certain  circumstances.  Neither 
did  the  trade  which  the  tenant  carried  on 
consist  in  dealing  with  other  men's  boats 
or  property.  I  do  not  agree  that  it  was 
necessary  to  the  trade  that  other  men's 
boats  should  come  there ;  nor  do  I  see,  that 
if  the  cargo  of  salt  had  been  shipped  into 
the  boat,  and  allowed  to  remain  on  the 
premises,  not  in  the  possession  of  the  plain- 
tiff, it  would  have  been  free  from  distress. 
If  the  cargo  itself  would  not,  why  should 
the  boat  be?  There  is  no  case  that  I 
know  of,  in  which  goods  have  been  held  to 
be  liable  to  a  distress,  where  the  carriage 
is  exempt.  Therefore,  in  this  case,  as  the 
salt  itself  was  not  exempt,  so  I  say  the 
boat  was  no  more  exempted,  for  the  boat 
is  but  the  adjunct,  and  follows  the  same 
ride  as  the  goods  leaded  in  the  boat  may 


be  bound  by.  It  may  be  true  that  there 
might  be  more  public  convenience  in  the 
rule  suggested  by  my  Brother  Parke,  than 
in  the  oUier.  I  do  not  profess  to  have  any 
opinion  upon  that  subject,  and  I  am  afraid 
of  trusting  to  my  own  judgment,  with  regard 
to  the  public  good,  as  a  principle  upon 
which  we  are  to  make  rules  or  to  engraft 
exceptions.  It  appears  to  me  that  this 
case  does  not  fall  within  any  one  of  the 
exceptions,  and  that  there  is  no  case  ana- 
logous to  it.  Every  one  of  the  excepted 
cases  is  a  case  in  which  the  trade  is  one 
which  consists  in  dealing  with  other  men's 
goods.  That  being  the  principle,  it  ap- 
pears to  me  that  1  must  agree  with  the 
other  learned  Judges,  that  the  judgment 
should  be  for  the  defendant. 


/FLBMTNG    V,    HECTOR,  ESQ., 

1886.        \     M.P. 

Nov.   11,  12.^  ADAMS  O.  0'bRIEN,ESQ.,M.P. 
V  ADAMS  V.  aiPPON,  ESQ.,  M.P. 

Contract  —  Liability  —  Principal  and 
Agent — Cluhi. 

Where  a  club  was  established  under  ccT" 
tain  regulationSf  by  which  it  was  providedf 
that  the  members  should  pay  an  entrance  fee 
and  an  annual  subscription^  and  a  committee 
should  manage  the  affcurs  of  the  club:-^ 
Held,  that  the  individual  members  were  not 
liable  to  be  sued  by  the  tradesmen,  for  the 
goods  supplied  to  the  club. 

Neither  was  a  member  who  had  been  no- 
minated  on  the  committee,  but  had  never  ac^ 
cepted  his  nomination,  nor  acted  in  the  com' 
mittee. 

The  first  case  was  debt  for  goods  sold 
and  delivered,  and  on  an  account  stated. 

Plea — Nunquam  indebitatus. 

At  the  trial,  before  the  Lord  Chief  Baron, 
at  the  last  Surrey  Assizes,  it  appeared  that 
in  the  year  1834,  a  society  was  established 
in  the  metropolis,  under  the  title  of  The 
Westminster  Reform  Club,  for  the  ordinary 
purposes  of  clubs  now  existing  at  the  west 
end  of  the  town;  the  members  being  chosen 
from  persons  professing  liberal  opinions. 
There  were  printed  rules  for  the  govern- 
ment of  the  society,  of  which  the  ibllowing 
became  important  :— 
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No.  6. — ^That  the  entrance  fee  on  ad-« 
mission  to  the  club,  shall  be  10  guineas^ 
and  the  annual  subscript  ion  5  guineas. 

No.  8. — That  if  the  annual  subscription 
be  not  paid  within  two  months  from  the 
14th  of  April,  the  defaulter  shall  cease  to 
be  a  member  of  the  club. 

No.  16. — That  certain  persons,  therein 
mentioned,  should  be  trustees  for  the  club. 

No.  1 9. — That  there  should  be  a  com- 
mittee to  mana^  the  affairs  of  the  club« 
consisting  of  thirty  members,  to  be  chosen 
by  vote  at  a  f^reneral  meeting  of  the  club. 

No.  22. — There  were  to  be  two  general 
meetings  of  the  club  in  each  year. 

No.  23. — At  both^  an  ample  statement 
of  the  affairs  of  the  club  shall  be  presented^ 
signed  by  the  chairman  of  the  committee 
and  the  secretary,  and  such  statement  shall 
be  exhibited  in  the  cofiee-room  for  exami- 
nation, seven  days  previous  to  the  meeting. 

No.  28. — That  all  members  be  expected 
to  discharge  their  club  bills  day  by  day, 
the  steward  having  positive  orders  not  to 
open  accounts  with  any  individual,  and 
being  authorized  to  refuse  to  continue' to 
supply  parties  neglecting  to  pay  what  they 
may  owe,  after  payment  is  requested. 

In  April  1835,  the  defendant  was  elected 
a  member  of  tlie  club,  paid  his  entrance 
money  and  subscription,  and  continued  to 
frequent  it  until  February  1886,  when  the 
club  was  dissolved.  The  plaintiff  was  a 
wine-merchant,  who  had  supplied  winel 
to  the  club,  and  not  having  been  paid  for 
what  he  had  suppKed,  sued  the  defendant^ 
as  a  member  of  the  club^  for  the  balance 
due  to  him.  It  was  shewn  that  the  defen^ 
dant  constantly  attended  the  club*  and  was 
aware  that  the  plaintiff  supplied  the  wine, 
having  occasionally  called  for  **  Flemyng's 
wise  ;*'  but  there  was  no  evidence  of  any 
express  act  of  responsibility  on  his  part. 
The  plaintiff's  accdunt  extended  over  the 
whole  period  of  the  club's  existence,  and  it 
was  proved,  that,  during  th6  time  that  the 
defendant  was  a  member,  two  sums  of 
money  had  been  paid  to  the  plaintiff  by 
order  of  the  committee,  but  had  n6t  been 
specifically  appropriated.  These  sums  were 
more  than  sufficient  to  satisfy  the  amount 
claimed  for  the  wine  supplied  while  the  de- 
fendant was  a  member,  but  tlie  plaintiff  had 
afqplied  them  in  satisfaction  of  the  earlier 
items  of  the  account.  It  was  contended  on 


the  part  of  the  deftodlmt,  that  b^  waiaoC 
responsible  to  the  plaintiff  at  all ;  but  if  be 
was,  that  these  payments  were  a  satisfaction 
of  the  demand,  and  therefore  the  damages 
ought  only  to  be  nominal.  His  Lordship, 
however,  expressed  his  opinion  against  the 
defendant  on  both  poinu,  and  directed  a 
verdict  for  the  plaintiff,  giving  the  defiea- 
dant  leave  to  move  either  to  enter  a  nonsait, 
or  to  reduce  the  verdict  to  nominal  da* 
mages. 

On  a  former  day  in  this  term — 

Thedf^er  obuined  a  rule  to  shew  cause, 
in  the  alternative,  citing,  on  the  last  point, 
Thompson  v.  ^rofva  (1). 

Tlfte  second  case  was  similar  to  the  first; 
it  was  an  action  of  debt  brought  by  the 
ironmonger  to  the  club,  who  had  supfdied 
certain  goods  and  had  let  others  on  bire< 
Mr.  O'Brien  was  a  member  of  the  club,aad 
had  attended  very  frequently,  Init  had  ns* 
thing  to  do  with  the  tradesmen.  It  wai 
in  evidence,  that  the  committee  of  manage- 
ment made  out  a  statemeat  of  the  concenu, 
and  inserted  in  it  the  plaintiff's  daim,  and 
that  dus  statement  was  hung  up  in  the 
coffee-room.  This  case  was  also  tried  at 
the  Surrey  Assises,  before  the  Lord  Chief 
Baron,  who  directed  the  jury  to  find  their 
verdict  for  the  plaintiff. 

Plaii  had  obtained  m  rule  to  shew  cause 
why  a  nonsuit  should  not  be  entered. 

The  third  case  was  tried  at  the  Sittingi 
in  Westminster,  before  BolUnd,  B..  in  tins 
term.  It  was  an  action  by  the  iromnwiger 
agaitist  Mr«  Rippon,  who,  besides  being  a 
■Mttiber  of  the  dub,  had  also  been  nancd 
and  appointed  one  of  the  eoounittee,  but 
was  not  proved  to  have  acted  in  thatei^ 
city,  or  to  have  taken  any  part  in  the  pre* 
ceedings  of  the  club.  He  bad  coaseated 
to  become  one  of  the  trustees,  but  was  not 
appointed.  It  further  a|^ared,  (rom  the 
evidence  of  the  secretary,  that  at  the  tinit 
when  the  defendant  was  admitted  a 


her,  there  were  no  written  or  printed  rules, 
but  diat  from  time  to  time  resdutiens  kad 
been  passed  by  the  committee^  as  to  tba 
^gulation  of  the  dub ;  and  that  the  priated 
rules  were  read  and  agreed  to  at  a  genei^ 

(1>  Mos.  &  M«l.  4a  This  poist  did  mI  il(i- 
mately  beoomv  material.bat  tij«  Court,  in  theeoorM 
of  thtt  treument,  intimate  t  cldtr  opinion  Uiit  t&* 
^iintiff  ted  a  Hgbt  to  approiM^sto  ^  payoMSit  la 
tb*  earKfv  itena  of  tba  acooofet. 
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tneeliiig  od  tbe  ASrd  of  May  18S5.  Tb# 
secretary  also  ttaiedy  tbit  the  number  of 
members  of  the  club  never  exceeded  120| 
and  that  the  rent  agreed  to  be  paid  for  the 
club-house,  furnished, was  1,000  guineas  per 
annum.  l*wo  questions,  independently  of  the 
general  one,  as  to  the  liability,  were  raised^ 
namely,  whether  Mr.  Rippon  had  been  a 
member  at  all,  and  if  so,  wliether  he  continued 
so  fbr'two  years,  over  which  the  {^intiff's 
claim  extended;  viz.  after  the  14th  of  April 
1835.  Evidence  was  given  of  a  con  versa* 
tion  between  the  defendant  and  the  plain* 
ttflTs  attorney,  in.  which  he  stated  that  he 
knew  he  was  a  member  and  was  liable,  but 
that  he  had  paid  a  sum  of  money,  and 
would  pay  no  more.  The  learned  Judge 
said,  be  felt  bound,  by  the  previous  deci- 
sions, to  hold,  that  the  defendant  was  liable 
m  this  action,  if  the  jury  were  of  opinion 
that  he  was  a  member ;  and  he  left  that  and 
the  other  question  to  them*  They  found 
that  he  was  a  member  for  one  year  only, 
and  gave  a  verdict  for  7L  10«.,  the  amount 
of  goods  furnished  within  that  period* 
Thereupon,  his  Lordship  gave  the  defen* 
dant's  counsel  leave  to  move  to  enter  a 
nonsuit,  and — 

Piait  had  obtained  a  rule  accordingly. 

Cause  was  now  shewn  against  these 
tulea,  liy — 

Andrews,  Serf..  Sir  W.  W.  Follett,  and 
MonUtgu  Chambers,  in  the  case  of  Flenwng 
T.  Hecknr;  by  Anirems^  Serj,  and  M<m^ 
iagm  Chstmbers,  in  the  case  of  Adams  v. 
€yBr%em ;  and  by  Erie  and  Montagu  Chami^ 
bers^  in  that  of  Adams  v^  Rippon. 

Tbe  rule  ia  the  first  case  was  supported 
by  Thesiger  and  FUUi^  and  in  the  otliers^ 
by  PkUt. 

For  the  plaintiflT,  it  was  contended,  that 
tbe  practice  at  Nisi  Prius  for  a  number  of 
yesrs  clearly  established  the  rule  laU 
down  by  the  Lord  Chief  Baron  at  the  trial, 
4bat  every  messber  of  a  club  was  frimd 
/mcim  liable  for  goods  supplied  for  the 
common  benefit ;  and  that,  if  a  defendant 
ipere  proved  to  be  a  member  at  the  time 
trlian  sueh  goods  were  supplied,  the  onus 
lay  upon  him  to  shew  that  he  had  not 
contracted.  The  case  was  either  a  case 
Off  partnership  and  joint  liability,  or  one  of 
■nncapal  and  agent.  Here  the  membera, 
Mins  all  associated  fi>r  one  ecHumon  pur- 


pose, were  all  partners,  and  the  act  of 
oae  bound  all  the  otliers ;  therefore,  each 
member  was  responsible  for  the  orders 
given  by  the  committee.  But  if  it  was 
not  strictly  a  partnership,  it  was  a  case  of 
principal  and  agent;  the  committee  who 
managed  the  affairs  of  the  society,  acting 
on  the  account  of  ,the  different  members^ 
Considering  the  nature  of  the  institution,  it 
was  dear  that  a  discretionary  power  was 
reposed  in  the  committee,  which  authorised 
them  to  make  contracts  with  the  tradesmen, 
on  account  of  the  members,  and  to  pledge  the 
credit  of  the  association ;  for  it  was  obvious 
that  such  an  establishment  could  not  be 
carried  on  without  dealing  on  credit,  and 
the  amount  of  the  rent  for  the  dub-house, 
when  compared  with  the  number  of  mem- 
bers, shewed  that  the  funds  were  insuffi- 
dent  to  meet  die  liabilities  which,  in  the 
management  of  the  dub,  it  was  essential 
the  committee  should  incur,  and  it  cer* 
tainly  could  not  have  been  intended  that 
they  should  be  personally  responsible^ 
Even  if  they  had  not  such  authority  origi- 
nally given  to  them,  yet,  as  the  accounts 
had  been  published  to  the  society,  and  it 
appeared  thereby  that  they  had  made  those 
contracts,  and  no  objections  were  made  by 
the  members,  the  members  must  be  taken 
to  have  ratified  the  acts  so  done.  As  to 
Mr.  Rippon,  it  was  ai^ued,  that  as  he  was 
actually  one  of  the  committee,  he  must  be 
bound  by  their  acts;  that  there  was  aa 
implied  contract  on  his  part  as  a  member 
of  the  dub  to  be  answerable  for  goods 
supplied  ;  or  that,  at  all  events,  as  the 
printed  rules  were  not  in  existence  whilst 
he  was  a  member,  a  nonsuit  could  not  be 
entered,  but  the  question  whether  there 
was  sudi  an  implied  contract  must  be  de* 
eided  by  a  jury.  KeasUy  v.  Codd  (2), 
Maudslay  v.  Le  Blame  (8),  BrakkmrnUe  t. 
Sch^Kld{4t\  Deiatmay  v.  Strickland  {3\ 
Raggett  V.  Musgrave  (6),  Fiee  v.  Lady 
Anson  (7),'  and  Burls  v.  Smith  (8),  were 
referred  to. 

For  the  defendants,  it  was  urged,  that 

(«)  t  Ctfr.  k  P«y.  40a,  n. 

(3)  Ibul.  409.  n. 

(4)  9B.  &C.401;  ».c.  7Ltw  J.Rep.K.B.«4y. 

(5)  «  Stark.  416. 

(6)  «  Car.  fit  P*y.  556. 

(7)  7  B.  &  C.  409 ;  •.  c,  6  Law  J.  Rep.  K.B.  409. 

(8)  7  Bing.  ?0b  j  a.  c.  5  M.  &  P.  7S5. 
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there  was  no  partnership.  This  was  not 
the  case  of  a  joint  stock  or  trading  com- 
pany, but  a  number  of  gentlemen  had  sub* 
scribed  to  form  a  society  for  a  particular 
purpose.  There  was  to  be  no  profit  nor 
Joss.  Each  member  supplied  his  subscrip- 
tion. Neither  was  it  a  case  of  principal  and 
agent.  The  committee  were  appointed  to 
manage  the  affairs  of  the  society,  but  they 
'  had  no  authority  to  incur  debts  upon  the 
credit  of  the  individual  members  of  the 
society.  They  ought  not  to  have  made 
contracts  beyond  the  limit  of  the  subscrip- 
tions which  were  paid  to  them.  Then  the 
exhibiting  of  the  accounts  was  immaterial, 
because  they  did  not  shew  that  the  com- 
mittee Jiad  pledged  the  credit  of  the  mem- 
bers. The  real  question  was,  did  the 
plaintiffs  give  credit  to  the  defendants? 
and  were  they  justified  in  doing  so  ?  It 
was  incumbent  upon  the  plaintiffs  to  make 
out  the  liability  of  the  defendants.  As  to 
the  cases  cited,  they  were  mostly  casA  of 
partnerships  or  joint  stock  societies.  In 
Delaunay  v.  Strickland^  it  was  decided,  that 
a  member  who  managed  the  affairs  of  the 
society,  was  responsible,  and  the  case  was 
put  upon  the  concurrence  or  approbation 
of  the  defendant  in  the  order,  and  Raggett 
▼.  Musgravet  and  Raggett  v.  Bishop  {9\ 
did  not  apply  to  the  present  case,  or  to  m 
society  constituted  as  the  present.  With 
regard  to  Mr.  Rippon,  although  elected 
one  of  the  committee,  he  did  not  accept 
the  office,  nor  in  any  way  interfere  in  the 
management  of  the  affairs  of  the  club. 

LoED  Abinoer,  C.B. — I  own.  when  the 
cases  came  before  me  at  Guildford,  I  was 
disposed  to  entertain  an  opinion  that  the 
defendants  were  liable,  but  I  did  not  con- 
sider the  case  so  clear  as  to  be  unworthy 
of  further  consideration.  I  then  thought 
that  these  sort  of  societies  were  in  the  na- 
ture of  partnerships,  and  therefore  that  the 
consequences  of  partnerships  incidentally 
followed.  They  are  formed  for  one  com- 
mon object,  and  appoint  a  committee  to 
act  for  them.  The  cases,  however,  which 
have  been  cited  do  not  apply  to  the  pre- 
sent. Trading  associations  stand  on  a  very 
different  footing.  In  those,  persons  engage 
for  a  communion  of  profit  and  loss  :  each 

(9>  f  Cm.  ft  P»y.  S4S. 


has  a  right  of  property  over  the  whole  of 
the  estate,  and  is  authorised  to  bind  the 
partnership :   he   mi^t  accept  a  bill  of 
exchange  in  the  name  of  the  partnership, 
and  to  strangers  the  partnership  would  be 
liable.     But  the  present  is  reduced  strictly 
to  one  of  principal  and  agent ;  and  I  am 
the  more  induccKl  to  consider  it  as  such, 
by  the  observation  which  has  been  made 
regarding  a  bill  of  exchange  drawn  by  t 
member  of  the  society.     I  might  put  a 
case  where  such  an  instrument  might  be 
necessary,  as,  if  a  pipe  of  wine  were  pur- 
chased for  the  club,  but  a  member  who 
should  accept  a  bill  drawn  for  such  a  pur- 
pose could  not  bind  the  members  of  the 
club.     It  is  therefore  a  question  here,  how 
far  the  committee,  who  are  to  conduct  the 
affairs  of  the  club  as  agenU,  have  autho- 
rity to  bind  the  mdividual  members :  that 
depends  upon  the  constitution  of  the  clab, 
which  is  contained  in  their  written  rules : 
and  when  they  are  looked  at,  it  seems  to 
me  impossible  to  construe  them  as  giving  a 
power  to  the  committee  of  dealing  on  credit 
for  the  purposes  of  the  club.     Each  mem- 
ber is  to  pay  a  subscription  of  five  guineas 
annually  :  as  far  as  that  provision  goes, 
there  is  a  fund  in  hand  to  bear  the  ex- 
penses.   Again,  every  member  who  mikes 
use  of  the  club  is  to  pay  ready  roonej ; 
which  also  shews  that  it  was  not  mtended 
that  the  club  should  have  any  transaction 
on  credit.   Every  means  seem  to  have  been 
taken  to  ensure  a  supply  of  ready  money 
to  meet  the  current  expenses ;  for  even  if 
any  member  had  ordered  what  the  dab 
did  not  contain,  he  was  to  pay  for  it  at  the 
time.     There  was  no  necessity,  therefore, 
to  pledge  the  credit  oi  the  dub,  or  evea 
that  of  the  committee  themselves  for  any 
purpose.     As  the  rules  form  the  constitu- 
tion of  the  club,  and  their  construction  is  a 
matter  of  law,  I  do  not  see  what  there 
was  to  go  to  the  jury.     No  facts  can  ex- 
plain  the  rules.     The  committee  are  to 
manage  the  affairs  of  the  club ;  they  are  to 
receive  the  subscriptions  of  the  memben; 
and  it  appears  as  though  the  body  of  mem- 
bers at  large  intended  to  provide  a  fund 
for  them.     We  cannot  infer  that  they  are 
to  take  up  goods  on  credit.     It  is  very 
true,  that  an  order  was  made  that  Mr. 
Flemyng  should  be  paid  ;  but  that  ii  not 
enough  to  afiect  the  defendants.    The  mo- 
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ment  you  state  this  to  be  a  case  of  principal 
and  agent,  somethins  more  becomes  requi- 
site to  fix  the  defendant  than  the  mere  fact 
that  the  committee  did  not  pay  for  the 
wine  as  soon  as  they  ordered  it.  It  has 
been  decided,  that  if  a  principal  gives  his 
agent  money  to  buy  goods,  he  is  not  liable 
if  the  latter  purchase  on  credit ;  as  in  the 
case  of  a  servant ;  though,  if  his  master 
order  him  to  purchase  goods,  and  do  not 
supply  him  with  money,  it  is  presumed 
that  he  has  authority  to  pledge  his  master's 
credit.  Here,  then,  there  is  no  evidence 
that  the  committee  had  not  abundant  funds, 
or  that  the  defendants  had  any  means  of 
knowing  that  they  had  not.  I  think,  that  in 
al)  the  cases  a  nonsuit  ought  to  be  entered* 
In  the  case  before  my  Brotlier  Bolland,  the 
only  difference  is  the  admission  of  Mr. 
Rippon,  which  is  no  more  than  this,  that  he 
might  be  liable,  but  would  take  the  opinion 
of  a  court  of  law  upon  it.  That  evidence 
was  left  to  the  jury,  upon  the  question,  as 
to  the  continuance  of  the  defendant  as  a 
member  of  the  society  beyond  the  first 
year,  and  the  jury  found  for  him.  But 
there  was  nothing  to  leave  to  the  jury  in 
his  case,  if  I  am  right  in  holding  that  the 
mere  fact  of  his  being  a  member  of  the 
club  does  not  make  him  liable.  It  has 
been  argued,  that  it  never  could  have  been 
intended  by  the  members  of  the  club  that 
the  committee  should  be  personally  re- 
sponsible ;  but  the  consequence  of  our 
decision  will  be,  that  if  the  committee  of 
such  a  society  6nd  that  they  have  not  funds 
sufficient  to  carry  on  the  club,  they  ought 
to  call  the  members  together,  and  repre- 
sent the  state  of  the  club,  and  call  for  a 
new  subscription^  Great  expenses  are  in- 
curred in  the  building  of  a  new  club  house, 
but  they  cannot  be  incurred  until  the  sense 
of  the  general  body  has  been  taken  upon 
the  subject  :  so,  if  the  members  of  the 
dub  are  not  adequate,  or  the  funds  be  ex- 
hausted, the  committee  ought  to  call  the 
club  together,  and  state  to  them  that  it  was 
not  intended  that  they  should  be  personally 
responsible,  and  that  they  cannot  go  on  ; 
but  the  omission  to  do  this,  in  the  parti- 
cular case,  cannot  alter  the  liability  of  the 
members. 

Parks,  B. — I  must  own,  that  since  I 
have  heard  the  report,  and  have  had  an 
opportunity  of  considering  the  rules  of  the 


Westminster  Reform  Club,  on  the  true 
construction  of  which  the  whole  question 
depends,  I  entertain  no  doubt.  These  are 
actions  on  contracts,  and  the  plaintiffs  must 
prove  that  the  defendants  have  entered 
mto  them.  Now,  the  defendants  not  hav- 
ing actually  ordered  the  goods,  the  plain- 
tiffs must,  fail,  unless  they  can  shew  that 
the  persons  who  did  make  the  contracts 
were  the  agents  of  the  defendants,  and 
authorized  by  them  to  make  the  contracts 
on  their  behalf.  The  question  then  is,  was 
there  evidence  to  go  to  the  jury,  that  the 
party  who  made  them  was  authorized  by 
the  defendants  ?  It  is  a  case  of  principal 
and  agent,  as  indeed  are  all  cases  of  Uiis 
kind,  whether  arising  between  partners  or 
master  and  servant.  It  is  said,  that  the 
committee  were  the  agents  of  the  mem- 
bers ;  but  the  question  is,  whether  there 
was  any  sufficient  evidence  that  they  were 
authorized  to  make  these  contracts.  In 
FUmyng's  ca^e  it  was  argued,  that  the 
defendant  was  liable,  because  he  was  a 
member  of  the  club ;  that,  however,  de- 
pends upon  the  construction  of  the  rules 
of  the  club,  and,  as  they  were  in  writing, 
the  question  is  one  of  law.  It  is  contended^ 
that  the  committee  entered  into  these  con- 
tracts on  credit,  with  the  sanction  of  the 
defendant,  but  that  is  not  established  by 
the  evidence.  It  appears  to  me,  that  the 
intention  of  the  rules  was  to  provide  a 
fund,  to  be  managed  by  the  committee. 
[His  Lordship  here  referred  to  the  5  th, 
6th,  and  28th,  as  shewing  clearly  that  it 
was  contemplated  that  there  should  be  a 
fund  in  hand  to  meet  the  expenses.]  Then 
the  19th  rule,  which,  it  is  said,  gives  the 
committee  authority  to  bind  the  defendants, 
only  provides  that  they  shall  manage  the 
affairs  of  the  club.  It  is  impossible  to 
construe  the  rule  any  other  way  than  that 
the  committee  were  to  manage  the  fund  so 
supplied.  If  they  chose  to  enter  into 
contracts  on  credit,  when  they  had  not 
sufficient  funds  in  hand,  they  did  so  on 
their  own  responsibility.  Either  they  were 
bound  to  pay  ready  money,  or  not  to  entef 
into  contracts  until  they  had  funds  in  hand 
to  satisfy  them ;  if  they  did,  they  could 
not  make  the  members  of  the  club  respon- 
sible. If  this  be  the  state  of  the  case,  and 
the  defendant  only  authorized  the  com- 
mittee to  advance  to  the  extent  of  the 
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subAcHption,  fundg  which  they  had  in 
their  hands,  unless  the  defendant  smo- 
tioned  their  dealing  on  credit,  he  would  not 
be  responsible.  But  it  ought  to  have  been 
shewn  afiirmativety,  that  he  sanctioned  tlie 
committee's  dealing  in  a  different  manner 
from  that  pointed  out  in  the  rules.  Of 
this,  however,  there  is  no  evidence,  except 
the  two  orders  to  paiy  part  of  tlie  plaintiff's 
bill.  The  defendant  is  not  shewn  to  have 
sanctioned  them,  and  there  is  no  proof  that 
he  knew  that  the  committee  were  not  in 
funds ;  and,  if  he  did  not,  it  amounts  to 
nothing;  because  it  is  evident  the  com- 
mittee might  have  entered  into  the  con- 
tracts at  a  time  when  they  had  funds  in 
their  hands  to  meet  them.  If  this  is  to  be 
admitted  as  varying  the  written  regula- 
tions, it  must  be  shewn  affirmatively.  In 
the  two  cases  of  Flemyng  ▼.  Hector  and 
Adams  v.  O'Brien,  there  must  be  a  nonsuit. 
In  regard  to  the  other,  which  was  tried  be- 
fore my  Brother  Bolland,  it  appears  that 
Mr.  Rippon  was  nominated  a  committee 
man ;  but  it  was  not  shewn  that  he  ever 
acted  or  sanctioned  his  being  so  nominated. 
All  that  appears  is,  that  he  became  a  mem- 
ber at  the  commencement,  and  there  is  no 
proof  that  there  were  any  parol  rules  dif- 
ferent from  the  written  ones.  The  only 
piece  of  evidence  against  him  was  his  ad- 
mission ;  that  only  imports  that  he  knew 
he  was  a  member,  and  was  only  an  expres- 
sion of  his  opinion  that  he  was  liable.  He 
was  wrong  in  that,  but  at  that  very  time  he 
said  he  would  defend  the  action.  All  the 
cases,  therefore,  ultimately  resolve  them- 
selves into  a  question  of  law,  aa  to  the 
construction  of  the  rules. 

Alderson,  B. — ^The  question  turns  on 
the  authority  which  the  parties  making  the 
contract  had  to  bind  the  defendants.  Take 
it  that  the  committee  had  made  the  con- 
tract in  their  own  name,  and  that  they  are 
authorized  to  manage  the  affairs  of  the 
club,  it  may  be  assumed,  that  the  defen- 
dants have  given  them  authority  to  dis- 
charge it  out  of  the  funds  in  their  hands. 
But  it  is  said,  they  had  authority  to  pledge 
the  personal  credit  of  the  members: — I 
think  they  had  not.  When  die  rules  of  the 
dub,  which  are  to  be  the  guide,  are  looked 
at,  there  is  nothing  which  leads  me  to  con- 
clude that  the  committee  may  pledge  the 
personal  eredit  of  the  membere  of  the  elfib« 


On  the  contrary,  a  ftind  ia  prortded,  to  W 
collected  from  tlie  memfaera  oo  admitaoB; 
and  the  conclusioD  to  be  drawn  from  diat 
provision  is,  that  the  committee  ire  to  WMr 
nage  that  fund  :  if  they  choose  to  dealt  oa 
credit,  they  do  so  on  their  own  iodividad 
credit.  There  was  no  pretence  for  sotnt 
the  defendant  in  Adamt  v.  Rippon ;  an4 1 
agree  in  the  opinion  of  the  Coinrt,  as  totfaa 
general  pvinciple  applicable  to  all  the  caicif 
in  which,  also,  my  Brotker  Bc^aad  entiit^ 
agrees. 

GuKNBT,  B. — I  had  at  first  been  ante 
an  impression  that  the  defendants  were  lia- 
ble, but  that  proceeded  upon  decisions 
which,  upon  examination,  appear  to  bavs 
been  founded  npon  an  erroneous  apphct- 
tion  of  the  law  upon  the  subject  of  part- 
ners. These,  however,  are  cases  of  pria- 
cipal  and  agent.  That  being  so,  it  oagbt 
to  have  been  shewn  that  the  committet 
were  authorized  ta  pledge  the  credit  of  the 
members ;  but  I  have  not  heard  anything 
which  does  satisfy  me  of  that.  Taking  it 
on  the  rules  of  the  club,  there  is  no  sueh 
authority  ;  a  fund  is  provided  to  meet  tht 
expenses,  and  if  that  does  not  prove  to  bs 
sufficient,  the  committee  can  apply  for  aa 
additional  subscription. 

RukahiobUt. 


«.} 


MARSTON  e.  HALBS. 


1836 

Nov.  22 

Practice. — Charging  in  ExeaUum, 

After  a  writ  of  error  has  been  aXUmed^  tttd 
whiU  it  remains  unquashed,  the  defendui 
eamnot  be  charged  m  exeat^om  though  tk 
writ  be  irregular, 

Petersdorff  moved  to  charge  the  defen- 
dant in  execution,  which  waa  opposed  bj--* 

Wordswortht  on  the  ground  that  a  writ 
of  error  had  issued  and  been  allowed. 

Petersdotff, — But  that  is  irregular. 

Pakxb,  B.— That  is  immaterial;  sokng 
as  it  remains  unquashed  it  paralyses  eveiy- 
thing. 

Per  Curiam — 

Xukrefmsl 
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TAEBUCX,  ADMIKI8TRAT0B.  Of 
JAMES  TARBUCK,  V.  BI8PHAM« 

Account  Stated — Lunatic — Limitations. 

A  hanker  stated  the  balance  of  tht  ac» 
count  nfith  his  customer^  who  became  a  luno' 
tic :  during  the  lunacy  balances  were  struck 
in  the  pass  book  from  time  to  time ;  a  lucid 
interval  occurred,  and  after  a  relapse^  there 
was  an  unsigned  statement^  in  writings  ^ 
the  balance^  and  a  memorandum  of  payment  to 
the  son  of  the  committee.  The  customer  never 
subsequently  recovered  his  reason  : — HeU  in 
on  action  by  the  administrator^  on  an  account 
stated  with  the  lunatic,  that  there  was  no  evi* 
denceofan  account  stated  with  him,  and  that 
the  statement,  not  being  signed  by  the  banker, 
could  not  operate  as  a  revival  of  the  original 
debt,  so  as  to  prevent  the  application  of  the 
Statute  qf  Limitations. 

Quaere — whether  an  account  stated  wUh 
a  lunatic  can  be  available  for  his  represent 
tatives  ? 

Assumpsit.  The  first  count  stated,  that 
whereas  die  intestate  had  been  in  the  habit 
of  employing  the  defendant  as  his  banker, 
thereupon,  on  the  1st  of  August  1810| 
in  consideration  that  the  said  intestate, 
at  the  request  of  the  defendant,  would 
continue  to  employ  the  defendant  as  hit 
banker,  and  from  time  to  time  deposit  his 
monies  with  the  defendant  as  his  banker, 
the  defendant  promised  to  render  to  the 
intestate,  his  executors  or  administrators, 
a  just  and  true  account  of  all  monies  which 
should  have  been  so  deposited  with  him, 
and  to  pay  such  money  with  interest  on 
the  balances,  from  time  to  time,  in  his 
hands,  to  the  credit  of  the  intestate,  when- 
ever  he  should  be  thereunto  reasonably 
requested.  Averments,  that  the  intestate 
continued  to  employ  the  defendant,  and 
that  the  defendant  received  various  sums 
of  money  on  account  of  the  intestate,  and 
that,  after  the  death  of  the  intestate,  he 
was  reasonably  requested  to  account  to 
the  plaintiff,  but  refused  to  do  so ;  second 
count,  on  an  account  stated  with  the  intes- 
tate; third  count,  on  an  account  stated 
with  the  administrator. 

The  first  plea  was  non  assumpsit;  the 

seeond  did  not  become  material.  The  third 

w^as  the  Statute  of  Limitations  ;  to  which 

the  plaintiff  replied,  that,  before  the  accru« 

New  Series,  VI.— Excheq.  Fl. 


itig  of  the  cause  of  action,  the  said  James 
T.,  the  intestate,  was  non  compos  mentis, 
and  continued  to  be  so  from  the  time  of 
the  accruing  of  the  cause  of  action  until 
within  six  years  from  the  commencement  of 
this  suit,  when  he  died)  and  the  said  intes- 
tate was  never  after  the  accruing  of  the 
cause  of  action  of  sane  memory.  The  de- 
fendant, in  his  rejoinder,  denied  that  the 
intestate  was  continually  insane  from  the 
accruing  of  the  cause  of  action  until  his 
death. 

At  the  trial,  before  Coleridge,  J.,  at  the 
last  Lancashire  Assizes,  it  appeared  that 
the  intestatei  in  1811,  had  become  a  luna- 
tic, and  was  sent  to  a  lunatic  asylum  in 
1812.  There  he  remained  until  1814, 
when  he  recovered,  but  suffered  a  relapse 
in  1815,  and  returned  to  the  asylum,  and 
remained  there  until  his  death.  A  commis- 
sion of  lunacy  was  taken  out  against  him  in 
162S,  and  a  committee  of  his  person  and 
estate  was  then  appointed.  The  intestate 
had  been  in  business,  and  had  banked  with 
the  defendant,  who  was  a  banker  at  Pres- 
cot,  in  Lancashire.  The  plaintiff  put  in 
evidence  the  intestate's  pass  book,  which 
contained  an  account  dated  1811,  and 
signed  by  the  defendant,  admitting  a  ba- 
lance of  1,039/.  I9s.  due  to  the  intestate. 
The  accounts  were  carried  on  until  1823, 
when  there  was  an  entry  in  the  book  of  a 
balance  of  175/.  I4s.  5d,  due  to  the  intes- 
tate. This  was  not  signed  by  the  defen- 
dant, but  there  was  an  acknowledgment  of 
the  payment  of  that  sum  to  the  son  of  the 
committee  on  behalf  of  his  father.  This 
being  the  only  evidence  against  the  defen- 
dant, the  learned  Judge  proposed  to  non- 
suit the  plaintiff,  but  his  counsel  refusing 
to  be  nonsuited,  his  Lordship  charged  the 
jury  to  find  their  verdict  for  the  defendant, 
telling  them,  that  as  to  the  first  balance, 
the  statute  was  an  answer  to  the  claim,  as 
the  intestate  had  become  sane  subsequently 
to  the  time  when  it  was  struck ;  and  as  to 
all  the  other  balances,  which  were  stated, 
they  were  struck  while  the  intestate  was 
insane,  and  as  they  were  only  evidence  of 
an  account  stated,  and  an  account  could 
not  be  stated  with  a  lunatic,  there  was  no 
evidence  in  the  case  for  their  consideration. 
Accordingly,  the  jury  found  a  verdict  for 
the  defendant. 

Atcherley,  Serj.  now  moved  for  a  new 
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trial,  on  the  ground  of  misdirection.  Al- 
though the  larger  balance  cannot  be  claim- 
ed, the  plaintiff  is  entitled  to  recover  the 
smaller  sum.  The  direction  of  the  learned 
Judge  was  erroneous,  when  he  told  the 
jury  that  an  account  could  not  be  stated 
with  a  lunatic.  He  cannot  be  in  a  different 
situation  from  an  infant,  who  cannot  indeed 
state  an  account,  because  he  may  mis- 
reckon,  but  may  recover  on  an  account 
stated  with  him — Co.  Lit.  26;  Hok  v. 
Ward{\). 

[Aldbrson,  B. — There,  there  is  an  ac- 
tual contract,  though  there  is  a  legal  inca- 
pacity in  the  party.  Here,  there  is  none 
in  fact.] 

So,  an  accounting  with  a  married  woman 
may  be  available /or  her  husband,  though 
she  could  not  render  him  responsible  (2). 

[Parke,  B. — That  proceeds  upon  the 
principle  of  a  married  woman  being  the 
agent  of  her  husband.] 

Is  it  to  be  said  that  a  lunatic  cannot  state 
an  account?  Suppose  one  of  the  partners 
of  a  firm  be  a  lunatic,  cannot  the  partner- 
ship be  responsible  on  an  account  stated  ? 

[Aldersok,  B. — ^A  party  may  be  bound, 
though  not  on  the  account  stated ;  but  here 
there  is  no  account  stated  with  the  lunatic. 
You  contend  that  it  was  stated  with  his 
agent;  but  he  could  not  appoint  an  agent. 
It  does  not  however  follow,  that  a  lunatic 
may  not  be  bound  by  the  actual  statement 
of  an  account,  as  he  may  be  estopped  from 
netting  up  his  lunacy.] 

[Parks,  B. — If  the  balance  in  1823  be 
a  part  of  the  old  balance  in  1811,  there 
might  have  been  evidence  of  a  promise 
widiin  Lord  Tenterden's  Act,  but  the  de- 
fendant has  not  signed  the  statement  of 
that  balance.] 

The  plaintiff's  argument  is,  that  the 
accounting  with  the  committee  is,  in  law, 
an  accounting  with  the  lunatic. 

Parke,  B. — No  rule  ought  to  be  granted 
in  this  case,  though,  if  there  had  been  evi- 
dence of  any  actual  settlement  of  an  account 
between  the  defendant  and  the  lunatic,  it 
would  have  been  right  to  grant  a  rule,  in 
order  to  have  that  point  considered.  But 
there  is  no  evidence  of  any  accounting  here. 

(t)  «Stra.850,  9S7. 

(f )  Bull.  N.P.  1*9,  citiDg  Styart  v.  Rowland,  1 
Show.  S16. 


The  lunatic,  at  the  time,  was  in  a  Imiitic 
asylum ;  and  if  there  was  any  accounting  at 
all,  it  was  with  some  part  of  the  lunatic's 
family,  or  with  his  committee,  as  his  agent; 
but  a  lunatic  is  incapable  of  appointing  an 
agent.  There  was,  therefore,  no  account- 
ing with  any  one  on  his  behalf.  If  this 
settlement  had  taken  place  with  the  lunatic 
himself,  in  the  terms  which  have  been  used 
by  the  defendant,  I  should  have  doubted 
whether  any  action  could  have  been  main- 
tained upon  it.  There  b  but  an  acknow* 
ledgment  of  the  existence  of  a  part  of  the 
old  debt.  If  that  is  not  declared  upon  at 
a  new  promise,  it  cannot  be  received  in 
evidence,  unless  there  be  a  memorandum 
in  writing,  signed  by  the  party  to  be 
charged  thereby.  No  action  can  be  main- 
tained upon  it,  it  not  having  been  stated 
with  the  lunatic,  but  with  a  person  incom- 
petent to  act  as  his  agent. 

BoLLAND,  B. — I  am  of  the  same  opinion. 
In  the  report  of  the  case  of  Styart  t. 
Rowland,  it  does  not  appear  that  the  ques- 
tion, as  to  the  power  of  the  husband  to 
avail  himself  of  the  accounting  with  his 
wife,  was  raised :  it  was  only  a  question  as 
to  whether,  on  the  evidence,  there  was  any 
accounting  at  all.  Here  I  have  looked  to 
see  if  any  account  was  actually  stated,  but 
I  cannot  perceive  any.  The  party  at  the 
time  was  incapable  of  stating  or  settling 
an  account.  On  the  other  point  in  tlie 
case,  if  it  had  stood  as  a  proper  memoran- 
dum in  writing,  the  plaintiff  might  have 
recovered,  as  on  an  admission  of  the  debt 
in  writing. 

Aldbrsok,  B.  and  Gurnet,  B.  con- 
curred. 

Rtderefiued, 


SLSWOETH  V.  COLE. 


1836.     \ 
Nov.  7.   / 

Stock-jobbing — IlUgal  Contract. 

Time  bargains  in  foreign  funds  are  net 
within  the  prohibition  of  the  Stock-jMi^ 
Act,  7  Oeo.  2.  c.  8 ;  fior  iUegal  at  commmk^* 

Assumpsit  for  money  paid  to  the  defen- 
dant's use. 

Plea — alleging,  that  the  money  was  doe 
on  an  illegal  contract  for  time  bargains. 

At  the  trial,  before  the  Lord  Chief  Btron, 
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at  Goildhall,  it  appeared,  that  tbe  action 
was  brought  by  the  plaintiff,  a  8tock«broker, 
to  recover  the  differences  on  transactions 
in  foreign  stock  paid  by  him  for  the  defen- 
dant, his  customer.  It  was  objected,  that 
these  transactions  were  illegal,  and  the 
plaintiff  was  not  entitled  to  recover.  His 
Lordship,  however,  held  that  he  was. 

Sir  fV,  fV.  FoUeit  now  moved  for  a  new 
trial,  on  the  ground  of  misdirection.  The 
question  is,  whether  this  Court  will  sup- 
port the  decision  of  the  Court  of  Common 
Pleas  in  Wells  v.  PorUr{\\  and  Oakley  v. 
Rigby  (2),  that  time  bargains  in  foreign 
stock  are  neither  within  the  prohibition  of 
tbe  Stock-jobbing  Act,  7  Geo.  2.  c.  8,  nor 
void  at  common  law,  upon  the  principle 
intimated  by  Lord  Tenterden  in  Bryan  v. 
Lewis  (d). 

Loan  Abinger,  C.  B. — We  do  not  think 
those  decisions  unsatisfactory  in  either  re- 
spect. 

Rule  refused. 


1836, 
Nov 


5.     1 

21.  J 

Pleading — Declaration, 


ALDERSON  0.  JOHNSON. 


A  declaration  which  begins  and  ends  in 
the  old  form  in  the  Exchequer  is  not  bad  on 
special  demurrer. 

Special  demurrer  to  declaration,  on  the 
ground  that  it  was  framed  in  the  old  form, 
alleging  that  the  plaintiff  was  a  debtor  to 
our  sovereign  lord  the  king,  and  con- 
cluding that  he  was  the  less  able  to  pay 
his  debt  to  the  king. 

Crowder,  for  the  demurrer,  urged,  that 
the  Courts  had  specified  a  form  by  the  new 
rules  (4),  in  which  the  declaration  should 
be  framed,  and  any  departure  therefrom  was 
not  merely  an  irregularity,  but  a  defect  in 
pleading. 

WalUnger^  contrii,  was  stopped  by  the 
Court. 

(1)  «  Bing.  N.C.7M ;  s.c.  5  Law  J.  Rap.  (n.8.) 
CP  250. 

\i)  t  Bing.  N.C.  731 ;  •.  c  5  Law  J.  Rep.  (M.8.) 
C.P.  256. 

(3)  R.  &  M.  386.  See  alio  the  obserratioos  of 
the  same  learned  Judge  in  Loiymer  v.  Smith,  1  B. 
&  C.  3 ;  s.  c.  1  Law  J.  Rep.  K.B.  7. 

(4)  Mich.  3  Will.  4.  No.  15. 


Per  Curiam, — ^This  is  but  a  fiction,  and 
therefore  surplusagd.  The  defendant  might 
have  applied  to  a  Judge  at  chambers  to 
have  it  struck  out,  but  it  is  no  ground  of 
demurrer. 

Judgment  for  the  plaintiff. 


1836 
Nov.  23 


.} 


LEWIS  V.  JONES. 


Interpleader  Act— Sheriff, 

Where  the  execution  creditor  did  not  ap* 
pear,  and  it  was  doubtful  whether  the  sheriffs 
who  had  acted  under  his  express  direction^ 
had  not  misconducted  himself  subsequent  to 
the  seizure,  the  Court  ordered  the  former  to 
be  barred  as  against  the  claimant,  and  the 
property  to  be  restored  to  the  latter,  andper- 
mitted  him  to  sue  the  sheriff  in  an  issue  to  try 
whether  any  damage  had  been  caused  by  his 
misconduct  subsequent  to  the  seizure,  the 
execution  creditor  remaining  liable  for  the 
seizure. 

This  was  an  interpleader  rule,  which  had 
been  obtained  on  behalf  of  the  sheriff  of 
Carmarthenshire,  calling  upon  the  execu- 
tion creditor  and  a  claimant  named  Jonea 
to  appear  before  the  Court. 

Chilton  appeared  for  the  claimant,  but 
no  one  appeared  for  the  execution  creditor. 
He  prayed  that  the  latter  might  be  barred, 
but  that  the  claimant  might  not  be  precluded 
from  proceeding  against  the  sheriff.  His 
affidavits  stated,  that  the  writ  was  indorsed 
**  Levy  106^.  9s,  Sd.  The  defendant  re- 
sides at  or  occupies  Plas  Newyd,"  and 
the  goods  were  seized  in  that  place  ;  that 
the  defendant  had  been  a  bankrupt  a 
few  years  ago,  and  the  under-sheriff  knew 
of  the  bankruptcy.  His  son,  the  present 
claimant,  had  entered  into  possession  of 
the  farm  in  1834,  and  had  continued  there- 
in ever  since,  and  had  been  in  the  sole 
occupation  of  the  premises.  The  sheriflT, 
therefore,  ought  not  to  have  seized  the 
property,  and  the  Court  will  not  relieve  him 
from  his  liability  for  the  wrongful  taking 
— Bishop  V.  Hinxman  (1),  Baynton  v.  //ar- 
vey  (2). 

(1)  «  Dowl.  P.C.  166. 
(«)  3  Dowl.  P.C.  344, 
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E.  V.  WilUams,  for  the  sheriff.— Both 
parties  ought  to  be  barred  from  proceeding 
against  the  sheriff.  This  was  a  case  of 
great  suspicion  as  concerned  the  claimant, 
a  young  man  scarcely  of  age.  He  had  ob<- 
tained  possession  of  his  father's  farm  and 
the  effects  under  an  auction,  where  the 
goods  had  been  bought  in.  The  sheriff 
received  precise  directions,  and  neither 
party  would  indemnify  him.  He  ought  not, 
therefore,  to  be  left  liable  to  an  action  at  the 
suit  of  the  claimant. 

Lord  Abinoer,  C.  B. — By  our  inter- 
ference, the  claimant  receives  the  benefit 
of  an  immediate  return  of  the  property, 
and  the  execution  creditor  is  barred  of  his 
claim.  If  he  has  given  any  authority  to 
the  sheriff  for  taking  these  goods,  he  must 
be  liable  in  an  action  at  Uie  suit  of  the 
claimant;  and  if  the  sheriff  has  miscon*- 
ducted  himself  in  any  way  since  the  taking 
of  the  goods,  he  is  responsible  to  that  ex* 
tent.  If  we  were  to  allow  an  action  of 
trespass  to  be  brought,  the  jury  would 
give  damages  for  the  original  taking  of  the 
goods.  Therefore,  first,  the  execution  cre- 
ditor must  be  barred.  Secondly,  the  pro- 
perty must  be  restored  to  the  claimant. 
Thirdly,  he  may  have  an  action;  in  the  form 
of  an  issue,  to  try  whether  the  claimant  has 
sustained  any,  and,  if  so,  what  damages 
through  the  misconduct  of  the  sheriff  sub- 
sequent to  the  seizure,  being  still  entitled 
to  bring  his  action  against  the  execution 
creditor. 

Huk  absolute^  on  these  iemu. 


} 


CARDWELL  «.  LUCAS. 


1836. 

Nov.  24. 

Covenant — Assignee. 

A  lease  for  eleven  years  was  prepared  and 
executed  by  the  lessee,  but  was  not  signed  by 
the  lessor.  The  lessee  entered  under  it,  and 
occupied  the  premises  during  the  whole  term. 
The  intended  lessor  died^  after  having  devised 
the  premises : — Held^  that  the  devisee  could 
not  nmintain  an  action  of  covenant  as  assign 
nee  of  the  reversion  oft  he  term  of  eleven  years. 

Covenant.  The  declaration  stated  that, 
whereas  one  John  Hodson  being  seised  in 
fee  of  the  premises  thereinafter  mentioned, 


on  the  ^Bih  of  March  1825,  by  a  certaui 
indenture,  with  the  consent  and  approvid 
of  the  said  John  Hodfton  then  given, 
made  between  the  said  J.  IL  of  die  one 
part,  and  tlie  said  defendant  of  the  other 
(which  indenture,  sealed  with  the  seal  of 
the  said  defendant,  the  said  plaintiff  brought 
into  court),  the  said  J.  H.  demised  a  mes- 
suage and  certain  premises  to  the  defSui- 
dant,  for  the  term  of  eleven  years,  at  s 
certain  rent,  and  it  contained  certain  co- 
venants on  the  part  of  the  defendant  respect^ 
ing  the  cultivation  and  management  of  the 
land  ;  by  virtue  of  which  said  indenture, 
and  by  the  permission  and  consent  of 
the  said  J.  H.,  the  defendant  afterwards 
entered  upon  the  said  premises,  and  was 
possessed  thereof  for  the  term  therein 
mentioned ;  that  J.  H.  aflerwards  deviied 
the  lands  to  the  use  of  R.  T.  and  W.  £. 
for  a  term  of  1,000  years,  upon  eertsin 
trusts,  remainder  to  the  use  of  his  wife  £or 
life,  remainder  to  the  use  of  the  plsin- 
tiff  for  life ;  that  J.  H.,  on  the  8th  of 
February  1828,  died  so  seised  of  the  rever- 
sion of  and  in  the  premises,  whereby  his 
wife  became  seised  for  her  life,  subject  to 
the  said  term  of  years,  which  determined 
on  the  1st  of  February  1829,  and  on  the 
same  day  she  died ;  whereupon  and  where- 
by the  plaintiff  became  seised  of  the  said 
reversion  of  and  in  the  premises  for  his 
life,  under  and  by  virtue  of  the  said 
devise;  and  although  the  plaintiff  per- 
formed all  things  in  the  said  indmture  to 
be  performed  on  his  part,  the  defendant 
committed  several  breaches  of  his  cove- 
nants,— which  were  set  forth.  The  defen- 
dant craved  oyer  of  the  lease,  and  then 
pleaded,  that  though  the  deed  was  his  deed, 
and  the  said  J.  H.  died,  as  was  alleged, 
yet  that  the  said  indenture  was  not  signed 
by  the  said  J.  H.,  or  by  any  agent  th^eto 
lawfully  authorized  by  writing;  nor  wis 
any  lease  of  the  pr^nises,  for  the  said  tern 
of  eleven  years,  in  the  declaration  men- 
tioned, put  in  writing  and  signed  by  the 
said  J.  H.,  or  his  ag^at  thereunto  kwfolly 
authorized  in  writing. 

Replication — that  the  said  J.  H.  was  in 
possession  of  the  said  premises,  and  de- 
mised them  to  the  said  defendant,  to  h<^ 
them  as  tenant  thereof,  according  to  the 
terms  of  the  said  indenture,  and  the  said 
defendant  took  and  received  posKssion  of 
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the  premtset  of  tbe  caid  J.  H.,  under  and 
by  virtoe  of  tbe  said  demise  and  delivery 
up  of  tbe  possession,  and  became  tenant 
tbereof,  to  hold  tbe  said  premises  accord- 
ing  to  the  terms  of  tbe  said  indenture,  and 
held  and  enjoyed  them  accordingly,  as  such 
tenant,  during  the  whole  of  the  said  term 
in  the  indenture  mentioned,  continually, 
until  the  determination  thereof.  Verifica- 
tion. 

Special  demurrer. 

CrestmeUf  in  support  of  the  demurrer. — 
The  plaintiff  claims  as  assignee  of  the  rever- 
sion of  a  term  of  eleven  years,  but,  inasmuch 
as  the  lessor  never  executed  his  part  of  the 
lease,  no  term  was  created,  and  the  plaintiff 
cannot  be  the  assignee  of  the  reversion  of 
that  term.  The  Sutute  of  Frauds  pre- 
vents the  creation  of  such  a  term  without 
some  note  in  writing.  The  defendant,  it 
will  be  said,  has  taken  possession,  and  has 
paid  rent ;  tbe  law  will  thence  infer  a  te- 
nancy from  year  to  year,  but  no  more ; 
and  all  tbe  reversion  which  has  vested  in 
tbe  plaintiff  is  one  which  is  expectant  on 
tbe  determination  of  tlie  yearly  tenancy. 
If  be  has  any  remedy  it  must  be  in  as- 
sumpsit, but  he  cannot  maintain  covenant 
—fVebh  V.  RusseU{l). 

[Lord  Abimobr,  C.B. — Your  plea  then 
would  amount  to  this,  that  tbe  reversion 
did  not  come  to  the  plaintiff.] 

It  rather  signifies  that  there  was  no  such 
demise  as  that  set  forth  in  the  declaration. 
Again,  the  replication  is  a  departure.  The 
declaration  alleges  a  demise,  which  is  de- 
nied in  the  plea,  and  the  replication  sets  up 
a  parol  tenancy. 

[Lord  Abihgbr,  C.B. — The  question 
will  be,  whether  the  plea  be  good.  Sup- 
pose it  had  been  that  the  lessor  had  not 
demised,  could  that  plea  have  been  sup- 
ported when  the  defendant  had  acknow- 
ledged it  under  seal  ?] 

That  might  have  been  replied  by  way 
of  estoppel. 

[Parks,  B. — The  question  of  an  estop- 
pel is  not  free  from  doubt — Wilson  v. 
iroa/>y«(2).] 

This  is  a  better  plea  for  the  defendant 
than  non  estfactwn^  as  he  might  have  been 
estopped  on  that  plea;  but  there  is  no 
estoppel  at  present. 

(1)  STerm  Rpp.  393. 
<t)  6  Man.  &  Sel«r.  MX. 


CawUng,  contrf^. — The  plea  is  bad.  If 
an  indenture  be  executed  by  one  party, 
but  not  by  the  other,  still  covenant  may 
be  maintained  upon  it.  Clement  v.  Henley 
(8),  which  case  is  the  converse  ofPetriev, 
Bury(4t),  where  it  was  decided,  that  all 
the  parties,  whether  they  have  sealed  it  or 
not,  must  join  in  the  action.  Then  it  is 
laid  down  in  Bac.  Abr,  '  Leases/  (O),  that 
both  parties  need  not  execute  a  lease,  as  is 
the  ordinary  case  of  a  bond,  which  is  only 
sealed  by  the  obligor.  Here,  also,  the 
doctrine  of  estoppel  does  apply ;  the  defen- 
dant, having  executed  his  part,  is  prevented 
from  denying  the  existence  of  the  counter- 
part, as  he  could  not  have  objected  to  its 
want  of  a  stamp — Paul  v.  Meek  {5),  The 
objection  of  a  variance  would  not  arise  as 
in  Wilson  v.  Woolfryes,  because  it  is  not 
stated  absolutely,  but  by  way  of  recital, 
that  Mr.  Hodson  demised  the  land.  Then 
if  the  defendant  would  have  been  estopped, 
with  reference  to  Mr.  Hodson,  be  is  not 
the  less  estopped  as  regards  the  plaintiff, 
wbo  represents  him — Palmer  v.  Ekins  (6). 

[Parke,  B. — That  case  only  decides 
that  a  plea  of  nt7  hahuit  in  tenementis  is 
bad  against  the  assignee  of  the  reversion.] 

In  Com.  Dig.  *  Covenant,'  (F),  it  is  laid 
down,  that  if  a  lease  be  agreed  on,  and  the 
lessee  executes  his  part,  but  the  lessor 
does  not  execute  his  part,  whereby  there 
is  no  lease,  the  covenants  fail.  That  pro- 
ceeds on  the  ground  of  a  failure  of  the 
consideration.  The  consideration  has  not 
failed  in  the  present  case ;  the  defendant 
has  enjoyed  the  land  which  was  to  have 
been  demised  to  him. 

[Lord  Abingbr,  C.B. — He  would  be 
liable  on  all  his  covenants,  but  would  have 
no  remedy  against  the  other  party.] 

In  Rose  v.  PouUon(7),  the  Court  put  it 
on  the  ground,  that  there  was  no  lease,  as 
in  Soprani  v.  Skurro  (8) ;  but  the  defendant 
ia  estopped  from  saying,  that  there  was  no 
lease  here,  for  he  has  entered  upon  the 
land,  and  enjoyed  it.  And  it  appears  that 
even  though  there  be  no  lease,  or  if  it  be 

(3)  Rolle's  Abr.  *  Fait/  (F),  pi.  2. 

(4)  3  B.  «t  C.  353 ;  8.  c.  3  Law  J.  Rep.  K.B.19. 

(5)  «  Yon.  &  Jer.  116. 

(6)  «  Lord  Raym.  1550. 

(7)  S  B.  &  Ad.  822  ;  8.  c.  1  Law  J.  Rep.  (n.  s.) 
K.B.5. 

(8)  YelT.  19. 
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void,  still  covenant  may  be  maintained  on 
the  collateral  covenants  —  Walter  v.  the 
Dean  and  Chapter  of  Norwich  ( 9 ).  In  the 
present  case  there  is  not  a  claim  for  rent, 
but  the  action  is  for  the  breach  of  colla- 
teral covenants.  Then,  as  to  the  descrip- 
tion of  the  demise,  if  there  be  a  holding 
from  year  to  year  for  eleven  years,  it  may 
be  stated  at  once  that  there  was  a  demise 
for  eleven  years — Legg  v.  Hackett  (lO), 
As  to  the  case  of  Webb  v.  Russell^  it  is  not 
applicable,  because  it  was  clear  that  there 
was  no  estoppel  there. 

Cresswell  replied. — Unless  the  plaintiff 
be  the  assignee  of  the  reversion,  he  cannot 
avail  himself  of  the  covenants ;  and  all  that 
is  contended  for  is,  that  he  is  not  the  assig- 
nee of  the  reversion  of  that  term.  The 
covenants  may  be  valid,  though  he  may 
have  no  right  to  sue  upon  them.  The  es- 
toppel is  relied  on  by  the  plaintiff  in  his 
declaration,  a  verymiusual  circumstance; 
and  it  must  be  held,  that  the  demise  is  dis- 
tinctly averred  therein,  otherwise  there  can 
be  no  reversion.  If  the  lease  be  void,  the 
allegations  of  the  enjoyment,  which  are 
stated  in  the  replication,  cannot  set  it  up. 

[Lord  Abinger,  C.B. — It  has  been  held, 
that  if  a  party  occupies  land  for  seven 
years,  as  tenant  from  year  to  year,  it  may 
be  stated  in  pleading,  as  though  it  had  been 
originally  demised  to  him  for  seven  years.] 

That  is  to  avoid  a  variance. 

[Parks,  B. — The  object  of  the  Courts 
was  to  keep  alive  the  power  of  distress. 
By  something  which  savours  of  refinement, 
the  landlord  would  not  have  had  his  right 
to  distrain,  if  it  had  been  held  to  be  only  a 
tenancy  from  year  to  year.] 

Cur.  adv.  vult» 

The  judgment  of  the  Court  was  now 
given  by — 

Lord  Abikgbr,  C.B. — [who,  after  stat- 
ing the  pleadings,  continued] — This  action 
being  brought  by  the  plaintiff  as  assignee 
of  the  reversion,  it  is  quite  clear,  that  it 
cannot  be  maintained  unless  he  be  assignee 
of  the  reversion  to  which  the  covenants  in 
the  instruments  declared  upon  are  annexed. 
If  the  intended  lessor  had  signed  and  exe- 
cuted the  lease,  the  covenants  would  have 


(d)  Oweo,  136  ;  i.  c.  1  Brownl.  $1. 
(10)  Bac.  Abr.  'LtftSM/  (L),  2. 


been  annexed  to  the  reversion  expectaatoo 
the  determination  of  a  term  for  eleven  yean, 
which  reversion  would  have  been  duly  u- 
signed  to  the  plaintiff;  but  as  the  intended 
lessor  did  not  execute  nor  sign  the  lease,  one 
of  these  two  consequences  necessarily  fol- 
lows :  either  the  covenants  in  the  lease  are 
void,  on  the  ground  that  they  were  entered 
into  in  contemplation  of  a  lease  for  eleven 
years,  and  that  the  foundation  of  them  wu 
the  existence  of  such  a  lease,  which  foun- 
dation has  failed,  according  to  the  doctrine 
laid  down  in  Sapram  v.  SkurrOf  Com,  Dig. 
'Covenant,'  ^F.),  and  Base  v.  PamlUm;  or, 
if  the  lease  for  eleven  years  most  be  con- 
sidered as  not  essential  to  the  validity  of 
the  covenants,  because  the  defendant  exe- 
cuted the  indenture  and  took  posaettion, 
without  having  that  lease ;  and  so  the  cove- 
nants were  not  void ;  still,  they  were  an- 
nexed to  the  reversion,  expectant  upon  a 
mere  lease  at  will,  for  such  was  the  only 
interest  that  passed  to  the  defendant  by  the 

earol  demise  of  Mr.  Hodson,  imf^ied  by 
is  assent  to  the  lease.  On  the  latter  sap- 
position,  the  tenancy  was  determined  by 
the  death  of  the  lessor.  In  either  view  of 
the  case,  therefore,  the  plaintiff  cannot  re- 
cover. If  a  tenancy  from  year  to  year  caa 
be  taken,  upon  these  pleadings,  to  hafe 
existed  at  any  time,  it  arose  subseqtientlf, 
from  the  occupation  for  more  than  a  year, 
and  the  covenants  are  certainly  not  annex- 
ed to  a  reversion  expectant  on  the  expira- 
tion of  that  tenancy.  For  these  reasooi, 
this  action  cannot  be  maintained,  and  oor 
judgment  must  be — 

For  the  de/endtmL 


1836         C  ^'^'^'*   ASSIONBB   OP  WtLUAU 
N  25     i       ASHTOM,  AK INSOLVBNT  DIBT- 

'v.      OR,  ©.  SMITH. 

Insolvent  Debtor — Voluntary  Conveyance* 

A  voluntary  amveyance  by  an  insokeat 
debtor,  executed  by  £m  at  any  time  with  a 
view  of  petitioning  the  Insolvent  Debion 
Court  for  his  discharge,  is  void  by  the  7 
Oeo.  4.  c.  57.  s,  32. 

Money  had  and  received. 

Plea — Non  assumpsit. 

At  the  trial,  before  Bolland,  B.,  st  the 
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last  assizes  for  Northampton,  it  appeared 
that,  in  18Sd,  one  Wright  brought  an  action 
against  th6  insolvent,  which  came  on  for 
trial  at  the  Spring  Assizes  for  that  county 
in  1884,  and  was  undefended.  The  com- 
mission day  was  March  1,  and  on  that  day 
the  insolvent  gave  a  bill  of  sale  of  all  his 
effects  to  the  defendant  in  satisfaction  of 
a  bond  fide  debt.  Under  that  bill  of  sale 
the  defendant  sold  the  effects.  The  insol- 
vent went  out  of  the  way,  but  returned  in 
March  1835,  when  he  went  to  prison.  He 
petitioned  for  his  discharge  under  the  In- 
solvent Debtors  Act,  and  was  opposed.  I'he 
commissioner  who  heard  the  case  ordered 
him  to  be  detained  for  eight  months,  and 
the  plaintiff  was  appointed  his  assignee. 
The  action  was  brought  to  recover  the 
proceeds  of  the  sale  by  the  defendant,  the 
plaintiff  contending,  that  that  bill  of  sale 
was  void  by  the  7  Geo.  4.  c.  51,  s.  82, 
being  a  voluntary  conveyance  made  with 
the  view  of  petitioning  the  Court  for  his 
discharge.  The  learned  Judge  thought 
that  as  it  was  made  more  than  three  months 
before  the  insolvent  went  to  prison,  it  was 
not  impeachable  under  that  section.  The 
plaintiff  then  opened  a  case  of  fraud  under 
the  statute  18  Eliz.  c.  5,  which  was  sub- 
mitted to  the  jury,  and  they  found  a  ver- 
dict for  the  defendant. 

Humfrey,  on  a  former  day  in  this  term, 
obtained  a  rule  for  a  new  trial,  on  the 
ground  of  a  misdirection  by  the  Judge; 
against  which,  cause  was  shewn  by — 

Adams,  Serj.  and  Whately.  —  The  di- 
rection of  the  learned  Judge  was  correct. 
The  case  turns  upon  the  7  Geo.  4.  c.  57. 
8.  82,  which,  after  enacting,  **  That  if  any 
prisoner,  who  shall  file  his  petition  for 
his  discharge,  shall  before  or  after  his  im- 
prisonment, being  in  insolvent  circum- 
stances, voluntarily  convey  his  property, 
such  assignment  shall  be  fraudulent  and 
void,"  provides,  '*  that  no  such  conveyance 
shall  be  so  deemed  fraudulent  and  void, 
unless  made  within  three  months  before 
the  commencement  of  such  imprisonment, 
or  with  the  view  or  intention  by  the  party 
conveying,  of  petitioning  the  said  Uourt 
for  his  discharge."  Now,  upon  the  whole 
construction  of  that  section,  it  appears  that 
the  assignment,  to  be  avoided,  must  be  made 
either  within  three  months  before  the  in- 
solvent goes  to  prison,  or,  if  he  have  gone 


to  prison,  then  with  the  intention  of  peti- 
tioning for  his  discharge  —  that  is,  red- 
dendo  singula  singulis.  Thus  a  limit  is  put 
on  the  operation  of  the  act,  which  is  not 
unreasonable. 

[Alderson,  B. — Then  if  there  were 
strong  evidence  to  shew  that,  three  months 
and  a  day  before  he  went  to  prison,  an 
insolvent  made  a  voluntary  conveyance  of 
his  property,  you  would  say  it  could  not  be 
impeached.] 

That  may  be  the  consequence.  But  still 
the  object  of  the  party  is  to  be  discharged 
from  custody  under  the  act:  which  could 
not  be  unless  he  was  in  custody  at  the  time. 
So  also  he  is  to  be  a  person  filing  bis  peti- 
tion to  be  discharged. 

[Parks,  B. — I  cannot  help  thinking,  that 
the  framers  of  the  act  thought  that  all  the 
property  had  passed  to  the  assignee,  from 
the  time  when  the  insolvent  went  to  prison.] 

Then  as  the  jury  have  negatived  the 
fraud,  and  it  is  clear  that  there  was  pres- 
sure, the  Court  will  not  disturb  the  ver- 
dict. 

Humfrey,  WaddingUm,  and  White,  in 
support  of  the  rule. — This  point  has  been 
already  decided  in  JVainwright  v.  Miles  (1), 
against  the  construction  contended  for  on 
the  other  side.  The  legislature  intended 
that  all  voluntary  conveyances  by  insolvent 
debtors  should  be  avoided,  provided  they 
are  fraudulent.  And  to  obviate  the  diffi- 
culty of  proof,  it  is  particularly  enacted, 
that  if  the  eonveyance  be  executed  within 
three  months  of  his  going  to  prison,  it  shall 
be  deemed  fraudulent  and  void,  but  if  it 
be  beyond  that  period,  then  it  must  be 
shewn  that  it  was  executed  with  the  inten- 
tion of  the  party's  petitioning  the  Court 
for  his  discharge.  Then  if  the  Judge  was 
wrong  in  his  construction  of  the  statute, 
there  must  be  a  new  trial,  because  the 
question  upon  this  section  of  the  statute 
was  never  submitted  to  the  jury.  They 
were  called  upon  to  consider  a  case  of 
fraud  upon  creditors,  whereas  it  ought  to 
have  been  subtnitted  to  them  to  consider 
whether  the  party  was  insolvent, — whether 
he  executed  this  deed  voluntarily,  and  with 
the  view  of  petitioning  the  Court  for  his 
discharge. 

Cur,  adv.  vult. 

(1)  8  Moo.  &  Sc.  211. 
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The  judgment  of  the  Court  was  now  de- 
livered by — 

Parke,  B. — The  only  question  which 
remained  for  consideration  after  the  argu- 
ment against  the  rule  for  a  new  trial  in 
this  case  wa^s,  as  to  the  true  construction 
of  the  3^nd  section  of  the  7  Geo.  4.  c.  57« 
It  occurred  to  my  Brother  BoUand  on  the 
trial,  that  the  section  applied  to  such  as- 
signments and  transfers  only  as  were  made 
within  three  months  before  the  commence- 
ment of  the  imprisonment,  or  during  its 
continuance  ;  and  the  assignment  in  ques- 
tion having  been  made  more  than  a  year 
before  the  insolvent  went  to  prison,  he 
thought  that  this  section  could  not  render 
it  void.  The  plaintiff  is  entitled  to  a  new 
trial  if  that  view  of  the  subject  was  incor- 
rect, and,  upon  consideration,  we  all  agree 
that  it  was.  It  is  a  very  useful  rule  (2), 
in  the  construction  of  a  statute,  to  adhere 
to  the  ordinary  meaning  of  the  words  used, 
and  to  the  grammatical  construction,  unless 
that  is  at  variance  with  the  intention  of 
the  legislature,  to  be  collected  from  the 
statute  itself,  or  leads  to  any  manifest  ab- 
surdity or  repugnance,  in  which  case  the 
language  may  be  varied  or  modified,  so  as 
to  avoid  such  inconvenience,  but  no  farther. 
Let  us  adopt  that  rule  in  this  case.  [His 
Lordship  here  read  the  section,  and  con- 
tinued]— By  the  first  part  of  the  clause, 
every  voluntary  conveyance  to  a  creditor, 
by  one  who  afterwards  petitions  for  his 
discharge,  made  either  before  or  after  his 
imprisonment,  whilst  he  is  in  insolvent 
circumstances,  is  avoided.  Then  comes  the 
proviso,  by  way  of  qualification  of  the 
foregoing  provision,  which  enacts,  "that 
no  such  conveyance  shall  be  void  unless 
made  within  three  months  before  the  com- 
mencement of  the  imprisonment,  or  with  a 
view  of  petitioning  the  Court  for  his  dis- 
charge." If  either  of  these  circumstances 
occur,  the  voluntary  conveyance  by  an 
insolvent  is  rendered  null :  if  made  within 
the  three  months  it  is  void;  if  made  at  any 
time  with  a  view  of  petitioning  the  Court 
it  is  void,  for  there  is  not  a  word  expressly* 
to  confine  the  last  alternative  within  any 

(9)  Per  Barton,  J.,  io  Warbortoo  v.  Loveltnd, 
1  Hodion  &  Brooke,  648,  IrUh  Rep.,  referred  to  in 
Toldervy  v.  Colt.  5  Law  J.  Rep.  (N.  s.)  Exch.  Eq. 
«5,S4.  r    V        /  -^ 


limit  of  time ;  and  though,  at  first  sight,  iht 
words,  '*  with  a  view  of  petitioning  for  hit 
discharge,"  might  strike  the  reader  at  ap- 
plying to  persons  then  in  custody,  such  if 
not  necessarily  t^eir  meaning.  In  reality, 
they  are  just  as  applicable  to  a  person  cot 
of  prison  as  to  one  in  prison.  The  con- 
struction contended  for  by  the  plaiatiff  is 
therefore  according  to  the  wonls  of  tbe 
clause ;  it  is,  besides,  a  very  reasonaUt 
one.  The  effect  is  this  :  as  volunury  pre- 
ferences are  usually  given  on  the  eve  of 
taking  the  benefit  of  the  act,  a  time  ii 
fixed  (three  months),  within  which,  to  pre- 
vent any  questions,  all  voluntary  convey- 
ances to  a  creditor,  made  when  the  debtor 
is  in  insolvent  circumstances,  are  avoided; 
before  that  time  all  such  conveyances  are 
avoided  where  the  actual  intent  to  give  a 
preference  to  a  particular  creditor  is  prov- 
ed ;  and  thus  the  same  effect  is  given  to 
the  insolvent  as  to  the  bankrupt  law,  with 
reference  to  all  anterior  transactions.  On 
the  other  hand,  in  order  to  give  to  the 
clause  the  meaning  contended  for  on  tbe 
part  of  the  defendant,  the  grammatical  con- 
struction must  be  altered  by  introducing 
some  words  for  the  purpose  of  limiting  tbe 
operation  of  the  latter  alternative ;  and  tbe 
clause  must  be  read  as  if  it  had  been  written 
thus :  "  provided,  that  no  such  asaigoment, 
if  made  before  imprisonment,  shall  be  void, 
unless  made  within  three  months  be£Me, 
&c.,  or,  if  made  after,  unless  made  widi 
the  view  or  intention  by  the  party  convey- 
ing of  petitioning  the  Court  for  his  dis- 
charge." But  if  this  were  done,  this  in- 
congruity would  arise,  that  a  stronger  case 
would  be  required  to  avoid  an  assignment 
made  (tfter  imprisonment  than  one  made 
be/ore.  Besides,  if  this  construction  were 
adopted,  every  assignment  made  more 
than  three  months  before  the  commence- 
ment of  the  imprisonment  would  be  valid, 
however  clear  the  intention  to  give  a  pre- 
ference might  be,  and  thus  the  whole  ob- 
ject of  the  act  might  be  defeated  by  a 
fraudulent  insolvent,  who,  after  conveying 
all  his  property  to  favoured  creditors,  would 
only  have  to  go  out  of  the  way  for  three 
months,  and  then  toke  the  benefit  of  the 
act,  after  which  no  one  assignment  of  his 
property  could  be  questioned  on  the  groiud 
of  fraudulent  preference.  It  appears  to  us, 
therefore,  that  the  true  construction  of  die 


Digitized  by 


Google 


MICHAELMAS  TERM,  16S6. 


57 


Be  Tt,  that  every  Toldntary  asttghnienti 
made  by  one  -m  insoliteiu  jcireumstanceg,  is 
Toidy  whenfefTer  made  with  intention  to 
take  tbe  benefit  of  the  act.  And  this  was 
tb^  clear  opinion  of  the  Court  of  Common 
Pleas,  in  the  oaae  a£  IVaimvright  v.  Miles, 
thongh  the  point  was  noft  fiilly  argued.  It  is 
time  that,  upon  the  ^itaintifTs  fiew  of  the 
case,  in  order  to  give  lull  effect  to  the  in  ten- 
tMNi  of  the  legislature,  and  to  embrace  all 
eases  of  voluntary  transfers,  both  before 
and  after  imprisonment,  the  language  of  the 
clause  (not  very  accurately  drawn)  must, 
in  one  respect,  be  understood  ncrt  accord- 
ing to  ita  striet  sense;  and  the  words, 
''within  three  months  before  the  com- 
mencement of  the  imprisonment,'*  which, 
stricdy  construed,  exclude  the  time  Of  im- 
prisonment, roust  be  read  so  as  to  include 
it,  and  taken  to  mean,  within  a  period  com- 
mencing three  months  before  the  imprison- 
ment; otherwise  one  of  the  inconveniences 
above  pointed  out,  as  necessarily  resulting 
from  the  defendant's  construction,  would 
follow,  namely,  that  a  conveyance  ader 
imprisonment,  though  voluntary,  would  be 
protected,  unless  made  with  the  view  and 
intention  of  petitioning.  To  obviate  each 
incongruity,  common  to  both  the  construc- 
tions, according  to  the  strict  grammatical 
aense,  the  words  must  be  thus  slightly 
varied.  We  are  of  opinion,  for  these  rea- 
aona,  that  the  rule  must  be  made  absolute 
for  a  new  trial,  when  the  questions  to  be 
submitted  to  the  jury,  with  reference  to 
this  section,  will  be,  whether  the  assignment 
was  made  by  the  insolvent,  when  in  insol- 
vent circumstances,  voltmtarily,  and  with 
the  view  and  intention  by  him  of  petition- 
ing the  Insolvent  Court  for  his  discharge 
from  custody.  If  all  these  circumstances 
concur,  the  plaintiff  will  be  entitled  to  a 
verdict,  bat  otherwise  he  will  not. 

Rule  absolute. 


1866.     1 

N         Mi      'ONBS  V*  PRITCHARn. 

Witness — Competency — Co-contractor. 

In  an  action  on  a  coniraetf  an  alleged  co- 
contractar  with  the  defendant  is  a  competent 
witness  for  him  ajler  a  release  by  the  defen- 
demt. 

New  Ssattt,  VI.— ExcHCQ.  Pu 


This  was  an  action  for  work  dotie  to  a 
vessel,  of  which  the  defendant  was  one  of 
the  part  owners. 

At  the  trial,  before  the  under-sheriff  of 
Carnarvon,  the  defendant  called  a  person 
named  Hughes,  who  was  also  one  of  the 
owners,  it  was  objected,  that  he  was  not 
a  competent  witness,  whereupon  the  defen- 
dant released  htm,  but  the  under-sheriff 
nevertheless  reftised  to  admit  his  evidence. 
The  plaintiff  recovered  a  verdict ;  and  on 
a  former  day  in  the  term — 

R.  V,  Richards  obtained  a  rule  nisi  to 
set  that  verdict  aside,  on  the  ground  that 
the  witness  was  improperly  rejected.  Even 
if,  as  a  joint  contractor,  he  be  really  incom- 
petent, yet  the  release  rendered  him  a  com- 
petent witness — Ooedacre  v.  Breame  (1), 
Young  V.  Baimer  (2),  Simons  v.  Smith  (S), 
and  Wilson  v.  Hirst  (4) ;  or  if  the  witness 
be  notwithstanding  incompetent,  his  name 
might  have  been  indorsed  on  the  record, 
under  the  3  &  4  Will.  4.  c.  42.  s.  £6. 

Jervis,  this  day,  shewed  cause. — There 
has  been  a  diflerence  in  the  decisions  on  this 
point.  Besides  the  cases  cited  on  the  motion 
for  the  rule  nisi,  there  is  also  the  case  of 
Cheyne  v.  Koops  (5),  where  Lord  Alvanley 
held,  that  a  co-contractor  was  not  compe- 
tent, though  released.  In  Wilson  v.  Hirst 
there  were  mutual  releases,  which  certainly 
is  the  only  distinction  between  that  case 
and  the  present.  But  here  Uiere  is  nothing 
for  the  release  to  operate  upon ;  the  con- 
tract between  the  parties  could  not  arise 
until  after  the  judgment. 

Richards,  in  support  of  the  rule,  was 
stopped  by — 

The  Court,  who  said,  that  the  under- 
sheriff  would  do  well,  on  another  trial,  to 
admit  the  witness  after  the  release,  and 
made  the 

Rule  absolute. 

CO  Petke.  N.P.C.  174. 
(2)  1  Etp.  105 
(S)  R.  &  M.  f  9. 

(4)  4  B.  &  Ad.  760, 

(5)  4£sp.  lis. 
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HARRIES  V.  THOMAS. 


18S6. 

Nov.  24. 

Withdrawing  Juror — Staying  Proceed- 
ings— Arbitration, 

By  an  order  of  Nisi  Prius,  a  juror  was 
withdrawn,  and  it  was  referred  to  an  arbi* 
trator  to  settle  the  matters  in  difference  be- 
tween the  parties,  with  power  to  have  the  de^ 
fendanVs  bills  of  costs,  which  were  the  subject 
of  a  plea  of  set-off,  taxed,  hut  no  question  of 
liability  to  be  raised.  The  arbitrcUor,  on  an 
objection  raised  against  tlie  defendants  right 
to  claim  his  bills  of  costs,  on  the  ground  that 
the  defendant  was  not  an  attorney  of  the 
court  in  which  the  business  had  been  done, 
refused  to  allow  them,  and  his  award  was  set 
aside  by  the  Court  for  an  excess  of  jurisdic- 
tion in  entertaining  the  question,  liberty  being 
given  to  the  parties  to  go  before  him  again. 
The  Court  restrained  the  plaintiff  from  pro- 
ceeding to  another  trial  in  the  action. 

Quaere — Whether  he  could  be  restrained 
from  commencing  another  action. 

The  plaintiff,  in  1884,  commenced  an 
action  against  the  defendant,  who  had  been 
his  attorney,  for  negligence  and  also  for 
money  had  and  received,  to  which  the  de- 
fendant pleaded,  as  to  the  charge  of  neg- 
ligence, the  Statute  of  Limitations,  and  to 
tiheother  counts,  a  set-off  for  business  done. 

The  cause  came  on  for  trial,  before  Parke, 
B.,  at  the  Summer  Assizes  in  that  year  for 
Carmarthenshire,  when  his  Lordship  was 
of  opinion  tliat  the  Statute  ofLimiutiona 
was  an  answer  to  the  charge  for  negli- 
gence. Thereupon  a  juror  was  withdrawn, 
and  it  was  referred  to  a  barrister  to  settle 
all  matters  in  dispute  between  the  parties, 
with  power  to  the  arbitrator  to  have  the 
bills  of  the  defendant  taxed  ;  the  arbitrator 
was  to  ascertain  the  balance,  but  no  question 
of  liability  vms  to  be  raised.  The  arbitrator 
proceeded  on  the  reference,  and  sent  the 
bills  to  be  taxed,  and  while  they  were  be- 
fore the  taxing  officers,  it  was  discovered 
that  the  defendant  was  not  an  attorney  of 
the  Court  of  Exchequer  at  the  time  when 
the  principal  part  of  the  business  charged 
for,  which  was  done  in  that  court,  had  been 
performed.  It  was  then  contended  before 
the  arbitrator,  that  his  demand  could  not 
be  maintained  for  that  business.  It  was 
answered,  that  the  question  could  not  be 


gone  into  under  the  reference,  as  no  ques- 
tion of  liability  was  to  be  raised.  The  ar- 
bitrator, however,  decided  otherwise,  and 
made  an  award  in  the  plaintifTs  favour, 
disallowing  so  much  of  the  defendant's  bill 
as  applied  to  that  business.  That  award 
was  set  aside  by  this  Court  in  laat  Easter 
term,  on  the  ground  that  the  arbitrator  had 
exceeded  his  jurisdiction  in  entertaining  the 
question  of  the  plaintiflf's  liability,  but 
liberty  was  given  to  both  parties  to  go  again 
before  the  same,  arbitrator.  The  plaintiff 
thereupon  entered  a  nolle proseqtd  to  the  spe- 
cial counts,  and  prepared  to  try  his  cause  on 
the  money  counts  at  the  last  assises.  The 
defendant  obtained  an  order  of  Baron  Parke 
during  the  vacation,  staying  all  proceedings 
until  the  eighth  day  of  this  term ;  and — 

/.  Evans,  at  the  beginning  of  the  term,  ob- 
tained a  rule  to  shew  cause  why  the  pro* 
ceedings  in  this  action  should  not  be  stayed, 
citing  Moscati  v.  Lawson  (1) ;  against 
which,  cause  was  shewn  this  day  by — 

Maule  and  E.  V.  WiUiams.—lht  pro- 
ceedings cannot  be  stayed  by  the  Court, 
unless,  in  point  of  law,  they  have  been  put 
an  end  to  by  some  act  of  the  parties.  Here^ 
there  has  been  no  such  act.  A  juror  wsi 
withdrawn,  but  only  for  the  purpose  of  die 
cause  being  referred.  The  reference  has 
been  futile,  but  not  through  the  plaintifi 
act ;  he  was  willing  to  abide  by  the  award. 
Sanderson  v.  Nestor  (2)  and  Everett  f. 
Youells  (3)  shew,  that  the  withdrawal  of  s 
juror  or  the  discharge  of  a  jury  does  not 
operate  as  a  determraation  of  the  dispute 
or  a  bar  to  any  farther  proceedings.  la 
Moscati  V.  Lawson,  the  proceeding  ia  die 
second  action  was  a  breach  of  good  faith, 
and  therefore  the  Court  of  King's  Bendi 
interfered.  They  also  contended,  that  it 
had  never  been  intended  by  the  plaintiff  to 
abandon  all  question  of  his  noii4iabilitj  ia 
consequence  of  the  defect  in  the  defendms 
title. 

/.  Evans,  in  support  of  the  rule.— Tbe 
defendant  is  ready  to  go  again  before  the 
arbitrator,  and  have  the  accounts  fairly  in- 
vestigated ;  but  that  the  plaintiff  refuses, 
and  proposes  to  proceed  with  this  action. 
But  this  cause  has  been  terminated-ytbe 
withdravi^al  of  the  juror  was  a  determina- 

(1)  Harr.&W.57t. 
(S)  3  B.  &  Ad.  549. 
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tion  of  it,  and  the  reference  wm  not  of  the 
cause  itself,  but  merely  for  a  settlement  of 
the  accounts  between  the  parties.  The 
purpose  of  that  withdrawal  was  the  termi- 
nation of  this  suit.  Moscati  v.  Lawson  is 
in  point :  a  trial  for  a  libel  had  taken  place 
in  the  Court  of  Exchequer,  and  the  plaintiff 
was  about  to  be  nonsuited,  when  it  was 
agreed  that  a  juror  should  be  withdrawn  ; 
and  the  Court  of  King's  Bench  would  not 
allow  him  to  continue  an  action,  in  that  court, 
on  the  same  libel  and  against  the  same  de- 
fendant. 

Lord  Abinosr,  C.  B. — I  agree  in  the 
proposition,  that  the  mere  withdrawal  of  a 
juror  does  not  necessarily  put  an  end  to  the 
cause.  It  is  well  known,  that  in  cases  of 
special  juries,  where  there  is  a  defect  of 
jurors,  and  neither  party  will  pray  a  iales^ 
that  it  is  the  practice,  in  case  the  jurors 
who  appear  shall  have  been  actually  sworn, 
to  disdiarge  them,  and  yet  the  action  is 
not  determined.  But  we  must  look  at  all 
the  circumstanees  of  the  case.  If  the  in- 
tention be  to  put  an  end  to  the  cause  to 
avoid  some  particular  consequences,  the 
Court  might  not  interfere  to  stay  another 
acticHt;  but  there  may  be  such  circum- 
stances as  will  preclude  a  party  from  briug- 
11^  another  action ;  as,  if  the  object  has 
been  to  obtain  peace,  the  Court  would  not 
allow  another  action  to  be  brought  afler  a 
siei  proctisus,  I  thought  at  first  that,  in 
this  case,  there  had  been  a  reference  of  the 
action,  and  that  the  arbitrator  had  failed  in 
making  his  award,  and  then  it  would  have 
been  too  much  to  say  that  the  plaintilBT 
should  have  been  prevented  from  proceed- 
ing ;  but,  here,  the  juror  was  withdrawn 
under  such  circumstances  as  shew  that  it 
was  intended  that  the  particular  cause 
should  then  be  determined,  in  order  that 
the  plaintiff  might  be  saved  from  paying 
costs,  and  this  order  was  made — [His  Lord- 
ship here  read  the  order.]  The  object  of 
the  reference  was,  that  the  defendant's  bills 
of  costs  might  be  taxed;  so  that  there 
were  pecuniary  demands  on  one  side  and  on 
the  odier,  which  were  referred  to  the  arbi- 
trator, and  he  had  no  power  over  the  cause 
at  all.  That  is  put  an  end  to,  and  he  is 
only  to  enter  into  a  pecuniary  inquiry — he 
is  to  determine  who  is  to  receive  the  balance. 
The  order  recites,  that  no  question  ds  to 


liability  was  to  be  raised :  he  could  not, 
therefore,  entertain  it ;  it  is  only  a  question  of 
q%iantum  on  both  sides.  It  matters  not  what 
was  the  understanding  of  the  parties: 'they 
did  agree,  when  the  order  was  made,  that 
no  question  as  to  the  liability  of  the  defen- 
dant to  the  plaintiff,  or  of  the  plaintiff  to 
the  defendant,  on  the  bills  of  costs,  should 
be  raised.  The  parties  go  before  the  arbi- 
trator as  on  a  specific  reference,  as  though 
they  had  entered  into  separate  bonds.  The 
plaintiff  insists  upon  raising  before  him  a 
question  ^  to  his  liability  to  the  defendant ; 
the  defendant  says  it  is  contrary  to  the 
agreement ;  but  the  arbitrator  entertains  it 
and  makes  his  award.  The  defendant  seeks 
to  set  it  aside,  but  there  is  no  wilful  mis- 
conduct on  his  part,  and  the  Court  did  set 
the  award  aside,  with  liberty  to  go  again 
before  the  same  arbitrator.  That  power 
still  exists — the  parties  may  still  go  before 
him.  The  question  is,  whether  the  circum- 
stances of  this  case  are  such  as  to  warrant 
the  plaintiff  in  proceeding  in  the  particular 
case.  We  think  that  the  cause  was  put  an 
end  to ;  that  there  was  a  general  reference 
of  the  matters  in  difference,  and  that  it  was 
the  plaintiff's  own  fault  that  the  arbitrator 
did  not  decide  them.  We  do  not  say  whe- 
ther or  not  he  may  bring  another  action : 
the  question  before  us  is,  whether  he  shall 
be  allowed  to  go  on  in  this.  The  real  in- 
tention of  the  parties  was,  that  this  should 
be  determined,  and  that  there  should  be  a 
reference  of  the  pecuniary  demands.  If 
the  plaintiff  do  not  choose  to  go  on  with 
that  reference,  he  must  abandon  this  action ; 
and  if  he  commence  another,  it  will  then  be 
time  to  determine  whether  Moscati  v.  LaW" 
son  can  be  applied  to  such  a  case.  The 
rule  must  be  made  absolute,  with  liberty  to 
the  parties  to  go  again  before  the  same  ar- 
bitrator. 

Rule  absolute,  accordingly. 


DOB  d.   GEORGE  OORD  V.  NEEDS. 


1836.     \ . 
Nov.  24.  J 

Devise  of  a  Chattel  Interest  to  Trustees — 
Parol  Evidence, 

A.  devised  his  freehold  lands  held  in  fee 
simple  to  two  trustees,  without  using  words 
of  inheritance,  in  trust  to  suffer  his  wife  to 
enjoy  the  rents  and  profits  for  her  life,  and 
after  her  death  to  pay,  out  of  the  rents,  an 
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armuihf  of  lOL  to  hit  brother  for  ten  yean. 
He  aUo  bequeathed  several  peouniary  lega- 
cies k>  various  legtUees,  and  directed  the 
trustees  to  pay  them  fshen  the  legatees 
came  of  age,  and  appointed  his  mdow  his 
execwirix.  He  demised  land  to  Oeorge  Oord 
the  son  of  Oeorge  Gord,  and  a  house  to 
George  Oord  the  son  of  Gorcl;  and  he 
bequeathed  pecuniary  legacies  to  George 
Oord  the  son  of  George  Gord,  and  to 
Oeorge  Cord,  the  son  of  John  Oord: — Held, 
first,  thai  the  trustees  took  a  chattel  irtferest 
tUl  the  annuity  and  legacies  were  paid;  and, 
secondly,  that  evidenee  of  the  testator* s  de- 
clarations was  adnussible  to  explain  the  will, 
and  to  shew  who  wcu  meant  to  take  under 
the  devise  to  George  Grord  the  son  of  Gord. 

Ejectment  tried  an  the  last  Devon  As-* 
sizes,  before  Littledale,  J.  The  lessor  of  the 
]»laintiff  claimed,  under  the  will  of  John 
S|)ark,  dated  the  2 1  st  of  March  1 807,  which 
contained  a  beqnest  of  his  freeh^d  lands 
held  in  f^e  simple,  situate  in  the  parish  of 
Burliscombe,  and  called  Harris  or  Moor's 
Groft,  to  R.  Corner  and  Henry  Bond,  in 
trust,  to  permit  and  suffer  his  wile  to  en- 
joy the  same,  and  to  take  the  rents  and 
profits  to  her  own  use  during  her  own  life ; 
and,  after  her  decease,  on  further  trust, 
that  the  trustees,  or  the  survivors  or  survi- 
vor of  them,  should  pay  out  of  the  rents 
and  profits  an  annuity  of  10^  to  his  bro- 
ther for  the  term  of  five  years.  Al8€»  he 
devised  onto  John  Gord  a  dwelling-house, 
ibr  life,  remainder  to  his  wife  Mary  Gord^ 
remainder  to  John  Gord,  the  son  of  George 
Gord,  and  his  assigns.  Also  a  bequest  of 
the  aforesaid  land,  called  Moor^s  Croft,  w 
John  Gord  and  Jane  Needs  for  their  lives 
SA  tenants  in  common  ;  and  afler  their  de- 
cease to  Geotge  Gord  the  son  of  George 
Gord,  and  his  heirs.  Also  the  testators 
dwelliog-house  to  Jane  Needs  for  life,  and 
after  her  decease  to  her  daughter  Ann 
Needs  and  her  assigns.  Also  he  gave  to 
Ann  Needs,  until  the  decease  of  George 
Needs  and  Jane  Needs,  the  lower  house 
and  garden,  and  after  their  decease  to 
George  Gord  the  son  of  Gord,  and  his  assigns. 
He  bequeathed  unto  George  Gord  the  son 
of  John  Gord  10^.,  and  to  Jane  and  Elisa- 
beth, the  two  daugliters,  the  suih  of  SL, 
Snii  to  Mary  Gord  the  daughter  of  George 
Oord,  the  mttnofSL^smd  to  George  Qm4 


the  son  ef  George  Ootd,  the  som  of  IM., 
and  to  John  GkM,  another  son.  of  Geaife 
Gord,  ^L ;  and  lie  also  bequendied  t  fe- 
gacy  to  George  Needs ;  wlnck  legader  he 
ordered  to  be  paid  by  the  Unstees  or  sur- 
vivors^ when  they  cane  to  the  ageof  twestj- 
one ;  and  in  case  of  the  deceese  of  any  of 
them  before  the  legacies  therein  given  to 
them,^  the  share  was  to  gato  the  survivota. 
The  trustees  were  not  to  answer  or  make 
good  any  loss  or  losses  that  should  happen 
in  consequence  ef  this  his  wiU.  He  ap- 
pointed his  widow  to  be  his  sole  executrix. 

The  testator  died  in  1812,  and  his  wi- 
dow in  1819.  The  brother  died  in  1836 ; 
Ann  Needs  m  1882,  and  Jane  ia  1884 : 
George  Needs  before  the  testater;  and 
George  Gord  the  son  of  GecMRge  Gord,  to 
whom  the  Moor's  Croft  was  dovised,  mi 
the  lessor  of  the  pkmtiff^  and  oktmed  the 
lower  house  and  garden  under  the  devisfr  to 
George  Govd  the  son  of  Gord.  Thelearse^ 
Judge,  after  ob^tbn,  received  parol  tv'ht 
denoe  of  the  testator's  declarations  as  to 
^se  devisee  intended  by  htm^  and  directed  a 
verdict  ta  be  entered  for  the  fesssr  of  the 
plainti£^  giving'  the  defendant  leave  to  es- 
ter a  nonsuit. 

Ball,  in  Easter  tern,  olrt«ned  a  nde  oa 
two  objections  :  first,  tliat  the  legal  estsit 
was  in  the  trustees;  and,  seoo^ly,  that 
parol  evideaoe  was  iaadntissible ;  and  there- 
fore the  will  being  insensifoley  the  ptopeity 
did  not  pass  under  the  det ise  to  dtt  lessor 
of  the  plaintifiF*  Against  this  ruk,  caose 
was  shewn  in  Trinity  term  by — 

Bompas,  Serf,  said  Moody. — Firsts  the 
trustees  did  not  take  the  fee,  as  ceateaded 
for  on  the  onher  side.  The  devise  to  them 
does  not  contain  words  of  iidieritanoe ;  ssd 
when  the  trusts  of  a  will  can  be  answered 
by  a  less  estate,  the  Court  will  not  ivaftf 
a  devise  hi  fee  to  then — Doe  d.  IVUte  v* 
Simpson  (l).  Doe  d.  Piayer  ▼.  Nidsdls(i\ 

[Paskb,  B.— The  trustees  take  a  chsttd 
interest  for  payment  of  the  legacies.] 

The  legacies  are  not  charged  on  the 
land.  The  trustees  are  not  directed  to 
lake  the  rents  and  profits  except  to  psy 
the  annuity  to  the  brother.  They  nsit 
pay  the  legacies  out  of  the  persooahy, 
anless  the  contrary  be  expressly  provided. 

.  ♦  So  in  the  wfU. 
O)  9  Em,  t6«. 
(S)  l».&C.366;s.«.lLswJ.IU^.ir.B.tf«» 


Digitized  by 


Google 


MICHABLHA3  TBBM,  1834. 


61 


[Parsb^  Bw-^They  have  no  otiiM  fVind 
from  which  la  pay  ^m,  except  this  land. 
It  ifiakes  BO  diflfereace  whether  the  legacies 
be  charged  exelmiyely  on  the  land  or  in 
aad  of  the  pertoMilty.] 

There  »  an  implied  bequeat  ef  tbe  per- 
aoaalty  to  the  trustees.  But,  supposing 
that  a  chattel  was  granted,  it  nnisc  have 
elkpired  by  this  time.  The  legacies  were 
aU  due  in  1828,  e%ht  yean  before  the  trial, 
and  aoust  have  been  satisfied. 

[Aldbrsov,  B.-^Was  not  that  a  qnestka 
finr  the  jury?] 

The  Court  will  presume  that  they  have 
beensatisfiedJ'  This  objection,  however,  was 
not  taken  at  the  trial ;  otherwise  it  eouTd 
have  been  shewn  tint  the  legacies  had  been 
paid  off.  Then,  secondly,  the  devise,  though 
ambiguous,  is  not  unoertam,  and  the  ambi* 
gnity  may  be  removed  by  the  admission  of 
parol  evidence.  This  is  a  case  in  which 
parol  evidence  may  be  admitted  to  remove 
the  ambig^ty.  Where  the  meaning  is  am- 
biguoos,  and  cannot  be  ascertained  without 
vcference  to  some  extrinsic  nuttter,  parol 
evidence  is  admissible ;  as  when  there  is 
a  bkak  lor  the  christian  name — Price  v. 
Page  (3),  or  a  mere  initial  is  given  lor  the 
name — Abbei  v.  Musne  (4),  or  a  wrong 
nane  is  ased  —  FeU  v.  Beamnmt  (5). 
Here,  on  the  will,  nothing  appears  to  shew 
any  uncertainty  in  the  person  of  George  son 
of  Gord.  The  nncertainty  is  only  created 
by  extrinsic  evidence,  which  may  be  met 
1^  evidence,  and  the  ambigaity  may  be 
ihna  removed.  As,  suppose  a  devise  to 
Geoige  son  of  Gord,  and  it  were  shewn 
that  there  were  two  Georges  sons  of  Gord, 
evidence  might  be  given  to  shew  which  was 
intended — Doe  d.  Aim'gtm  v.  Margin  (6). 
The  airibignity  here  is  in  tlw  application  of 
die  devise  to  its  proper  object,  and  that 
may  be  removed  by  evidence,  which  ascer- 
tai»  that  object— Siill  v.  Hoste{7\  MUler 
w.  Tracer*  (8),  Riehardeon  v.  fVaUon  (9% 

48)  4  y«s.  eso. 

(4)  S  Vea  146. 

(5)  «  P.  Wbm.  X4i. 

(6)  2  C.  &i  M.  S3J» ;  «.  0.  S  Uw  J.  B«p.  (Jf.9.) 

(7)  6  Madcl.  I9t. 

(S)  8  Bing.  244  J  »,  c.  I  Law  J.  Rep.  (n.s.)  Ctjanc. 
157. 

(9)  4  B.  &  Ad.  800  ^  t.  c'  3  Law  J.  lUp.  (if.f .) 
K.B.  S34. 


Meniere  v.  Matters  (10),  Smkh  v.  Comey 
(11),  Careleas  v.  Carekss  (12).  It  cannot 
be  eentended,  on  the  will  iteelf,  that  the 
tesCator  had  not  determined  who  should 
have  the  land. 

BaU,  in  support  of  the  rule,  contended, 
that  the  trtistees  took  an  estate  in  fee, 
and  cited  Z  IVms.  Sound,  11,  n..  White  v. 
Parker  {I  S^);  and,  secondly,  that  parol  evH 
dence  was  not  admissible,  but  the  witt  waa 
void  for  uncertainty.  He  referred  to  Starke 
Eeid.  *  Parol  Evidence'  (14),  Caettettm  v. 
Tttmeri  15),  BayUt  v.  Jttomey  Genet al(  1 6), 
and  Doe  d.  Prtedif  v.  HelUm  (17). 

The  CocRT  expressed  a  decided  opinion 
that  tihe  trustees  took  the  legal  estate, 
though  not  in  fee ;  bot,  whether  thehr  in- 
terest, being  a  chattel  interest,  terminated 
at  the  end  of  twenty-one  years  or  not,  and 
wUiether  the  will  was  wholly  imcertaJn  Or 
open  to  explanation  by  parol  evidence,—^ 
Car.  oih,  tuU. 

The  case  stood  over  till  this  term  ;  and 
the  judgment  of  the  Court  was  now  de- 
livered by — 

Paxkb,  B.-**-In  diis  case,  which  was  heard 
before  my  Brothers  Bolland,  Alderson, 
Gnmey,  and  myself,  a  role  for  a  new  trial 
was  obtained,  on  the  gnxmds  :-^first,  that 
upon  the  true  construction  of  the  will  of 
John  Spark,  under  which  the  lessor  of  the 
i^in^fi*  claims  the  legal  estate  in  the  land 
in  question,  was  not  in  the  plaintiff,  but  in 
the  trustees :  and  secondly,  that  evidence 
of  the  devisor's  declarations  was  improperly 
received  on  the  trial,  to  shew  what  he 
meant  by  a  particular  description  in  the 
will. — [His  Lord^p  here  read  the  will.] 
—Upon  shewing  cause  against  the  rule 
for  a  new  trial,  it  was  contended  on  the 
part  of  the  lessor  of  the  plaintiff,  that  the 
trostees  took  only  a  chattel  interest  till  the 
annuity  and  legacies  were  paid,  and  these 
havii^  been  satisfied,  the  legal  estate  of 
the  trustees  ceased  ;  and  the  case  of  Doe 

<10)  1  P.  Wma.  485, 
(II)  6  Ve6.4«. 
(1«)  1  Mer.  S8*. 

(15)  1  Bing.N.C.573;8.c.  4LawJ.Rep.  (N.«.) 
C.P.  17S. 

<14)  Vol.  t,  p.  dl5. 
(15)SAU.  «57. 

(16)  «  Aik.  «39. 

(17)  5  N.  &  M.  591 ;  i.  c.  5  Uic  J.  Rep,  (m.8.) 
K.B.  10. 
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dem.  White  ▼.  Simpson,  and  the  authorities 
there  cited,  were  referred  to  in  support  of 
the  proposition ;  and  the  first  objection  on 
the  part  of  the  defendant  was  no  further 
insisted  upon.  The  only  point,  therefore, 
remaining  to  be  considered  is,  whether 
evidence  was  properly  admitted  of  the  de- 
visor's declarations,  to  shew  what  person 
he  meant  to  designate  by  the  description 
of  •*  George  Gord  the  son  of  Gord,"  and 
we  are  of  opinion,  that  such  evidence  was 
properly  admitted.  If,  upon  the  face  of  the 
devise  it  had  been  uncertain  whether  the 
devisor  had  selected  a  particular  object  of 
his  bounty,  no  evidence  would  have  been 
admissible  to  prove  that  he  intended  a 
gifl  to  a  certain  individual:  such  would 
have  been  a  case  of  ambiguitiu  la^ens, 
within  the  meaning  of  Lord  Bacon's  rule, 
which  ambiguity  could  not  be  holpen  by 
averment,  for,  to  allow  such  evidence,  would 
be  with  respect  to  that  subject  to  cause  a 
parol  will  to  operate  as  a  written  one,  or, 
adopting  the  language  of  Lord  Bacon,  ''to 
make  that  pass  without  writing  which  the 
law  appointeth  shall  npt  pass  but  by  writ- 
ing." But,  here,  on  the  face  of  the  devise, 
no  such  doubt  arises.  There  is  no  blank 
before  the  name  of  Gord,  the  father,  which 
might  have  occasioned  a  doubt,  whether  the 
devisor  had  finally  fixed  on  any  certain 
person  in  his  mind.  The  devisor  had 
clearly  selected  a  particular  individual  as 
the  devisee.  Let  us  then  consider  what 
would  have  been  the  case,  if  there  had  been 
no  mention  in  the  will  of  any  other  Greorge 
Gord  the  son  of  a  Gord."  On  that  sup- 
position, there  is  no  doubt,  upon  the  autho- 
rities, but  that  evidence  of  the  devisor's 
intention,  as  proved  by  his  declarations, 
would  have  been  admissible.  Upon  the 
proof  of  extrinsic  facts,  which  is  always 
allowed  in  order  to  enable  the  Court  to 
place  itself  in  the  situation  of  the  devisor, 
and  to  construe  his  will,  it  would  have  ap- 
peared, that  there  were  at  the  date  of  the 
will  two  persons,  to  each  of  whom  the  de- 
scription would  be  equally  applicable. 
This  clearly  resembles  the  case  put  by 
Lord  Bacon,  of  a  latent  ambiguity,  as  where 
one  grants  his  manor  of  S.  to  J.  F.  and  his 
heirs,  and  the  truth  is,  that  he  has  the 
manors  both  of  North  S.  and  South  S,  in 
which  case  Lord  Bacon  says,  "  it  shall  be 
holpen  by  averment,  whether  of  them  waa 


that  which  the  party  intended  to  pass.*'  The 
case  is  also  exactly  like  that  mentioned  by 
Lord  Coke,  in  AUham'9  case{lB),  "If  A. 
levies  a  fine  to  William  his  son,  and  A.  has 
two  sons  named  William,  the  averment  that 
it  was  his  intent  to  levy  the  fine  to  the  youn- 
ger, is  good,  and  standi  well  with  die  words 
of  the  fine."  Another  case  is  put  in  Caunden 
V.  Ciark  ( 1 9),  which  is  in  point,  "if  one  derise 
to  his  son  John,  where  he  has  two  sons  of 
that  name ;"  and  the  same  rule  was  acted 
upon  in  the  recent  case  of  Doe  v.  Morgan, 
The  characteristic  of  all  these  cases  is,  that 
the  words  of  the  will  do  describe  the  ob- 
ject or  subject  intended,  and  the  evidence 
of  the  declarations  of  the  testator  has  not 
the  effect  of  varying  the  instrument  in  any 
way  whatever ;  it  only  enables  the  Court 
to  reject  one  of  the  subjects  or  objects  to 
which  the  description  in  the  will  applies, 
and  to  determine  which  of  the  two  the  de- 
visor understood  to  be  signified  by  the  de- 
scription which  he  used  in  the  wiU.  This 
subject  has  been  most  ably  discussed  by 
Mr.  Wigram,  in  his  excellent  treatise  "On 
the  rules  of  law  respecting  the  admissioo 
of  extrinsic  evidence  in  the  intei^retation 
of  Wills." 

There  would,  then,  have  been  no  doubt 
whatever  of  the  admissibility  of  evidence 
of  the  devisor's  intentiim,  if  the  devise  to 
George  the  son  of  Gord  had  stood  alone, 
and  no  mention  had  been  made  in  the  will 
of  Greorge  the  son  of  John  Gord,  and 
George  the  son  of  George  Gord.  But  does 
the  circumstance,  that  Uiere  are  two  per- 
sons named  in  the  will,  each  answering  the 
description  of  George  the  son  of  Gord, 
prevent  the  application  of  this  rule?  We  are 
of  opinion  that  it  does  not.  In  truth,  the 
mention  of  persons  by  those  descriptioDS 
in  other  parts  of  the  will,  has  no  more 
effect  for  the  purpose  than  proof  by  ex- 
trinsic evidence  of  the  existence  of  such 
persons,  and  that  they  were  known  to  die 
devisor,  would  have  had.  It  shews,  that 
there  were  two  persons  to  either  of  whom 
the  description  in  question  would  be  appli- 
cable; and  that  such  two  persons  were 
both  known  to  the  testator ;  and  this  case 
really  amounts  to  no  more  than  this,  thst 
the  person  to  whom  the  imperfect  descrip* 

(la)  8  Rep.  155 
(19)  Hob.  3$« 
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tion  appears  on  the  parol  evidence  to  apply, 
is  described  in  oilier  parts  of  the  same  will 
by  a  more  full  and  perfect  description, 
which  excludes  any  other  object  than  him- 
self;  still  he  is  pointed  out  in  the  devise 
itself,  by  a  description  which,  so  far  as  it 
goes,  is  perfectly  correct.  In  the  case  of 
Doe  yf.MorgoHt  above  referred  to,  precisely 
the  same  circumstance  occurred. 

We  are,  therefore,  of  opinion,  that  the 
lessor  of  the  plaintiff  is  entitled  to  recover ; 
and  the — 

Xule  must  be  discharged. 


} 


COPE  V.  ROWLANDS. 


1886. 
Nov.  25. 

Illegal  Contract —  Unlicensed  Broker. 

A  broker  who  has  not  been  admitted  to 
practise  in  the  city  of  London,  by  the  Lord 
Mayor  and  Aldermen,  can  recover  for  bro^ 
kerage  and  commission^  on  contracts  made 
by  him  as  a  broker  within  the  city  of  London. 

Assumpsit  for  work  and  labour  as  de- 
fendant's agent,  and  for  commission  due 
to  the  plaintiff  from  the  defendant. 

The  third  plea  was,  that  the  work  and 
labour  was  done,  performed,  and  bestowed 
by  the  plaintiff  within  the  city  of  London, 
as  a  broker,  to  wit,  as  a  stock-broker,  in 
and  about  the  purchasing  and  selling  for 
and  on  account  of  the  defendant,  and  bar- 
gaining for  and  on  accoimt  of  die  defen- 
dant, for  interests  and  shares  in  public 
stocks,  &c.,  and  that  the  commission  in 
the  declaration  mentioned  is  commission 
claimed  by  the  plaintiff  in  respect  of  such 
work  and  labour  as  a  broker,  and  that  the 
plaintiff  was  not,  at  the  time  of  performing 
the  work,  a  broker,  duly  licensed,  autho- 
rised, or  empowered  to  act  or  practise  as  . 
a  broker  in  the  premises,  within  the  city 
of  London. 

Replication — De  Injurid. 

The  defendant  having  recovered  a  ver- 
dict on  this  plea,  at  the  trial,  before  Parke, 
B.,  at  the  Sittings  in  London,  after  last 
term — 

Bompas,  Serj.  obtained  a  rule  msi  to 
enter  a  verdict  for  the  plaintiff  non  obstante 
veredicto  ;  against  which — 

Plait  and  Pe/^^diM^  shewed  cause. — 


There  are  two  questions  in  this  case. 
First,  whether  a  stock- broker  is  a  broker 
within  the  provision  of  the  statute  6  Ann. 
c.  16. 

[Parke,  B. — The  Court  of  King's  Bench 
have  already  settled  that,  by  the  case  of 
Clarke  v.  PoweU{\),'\ 

The  other  question  is,  whether  he  can 
recover  commission,  not  having  been  ad- 
mitted by  the  court  of  the  M^yor  and  Al« 
dermen  to  practise  as  a  broker,  according 
to  the  statute  6  Ann.  c.  16.  s.  4(2):  and 
the  defendant  contends  that  he  cannot. 
By  the  ancient  statute,  18  Edw.  1(8),  no 
brokers  were  allowed  to  practise  in  the 
city  of  London,  until  they  had  been  sworn 
before  the  Mayor  and  Aldermen ;  and  that 
statute,  although  of  ancient  date,  is  still  in 
force,  having  never  been  repealed,  and,  in- 
deed, it  is  expressly  referred  to  in  the  1  Jac. 
1.  c.  19.  It  appears,  that  the  object  of  that 
statute,  as  also  of  the  statute  of  Anne,  was 
the  prevention  of  fraud ;  and  though  the 
legislature  may  have  also  intended  to  in- 
crease the  revenues  of  the  city  of  London, 
yet  the  provision  which  requires  brokers 

(1)  4  B.  &  Ad.  846;  t.  0.  3  Law  J.  Rep.  (n.s.) 
K.B.  145. 

(«)  Wbichentcts,  <*  That  all  penons  that  ihall 
act  as  hrokers  within  the  oitj  of  London  and  liher- 
tiea  thereof,  ahall  from  time  to  time  he  admitted  lo 
to  do  by  the  court  of  Mayor  and  Aldermen  of  the 
said  city  for  the  time  being,  under  auch  restrictions 
and  limiutions  for  their  honest  and  good  bebaTiour, 
■•  that  oonrt  shall  think  fit  and  reasonable,  and  shall* 
upon  such  their  admission,  pay  to  the  chamberlain  of 
tbe  said  city  for  the  time  being,  for  the  uses  therein- 
after mentioned,  the  sum  of  40«.,and  shall  also  yearly 
pay  to  the  said  uses,  the  sum  of  40f.  upon  tbe  29th 
of  September  every  year,  all  which  monies  shall  in 
the  first  place  be  applied  for  and  towards  pajring 
and  satisfying  tbe  said  William  Stewart  the  sum  of 
967/.  IDs.  for  a  compensation  for  bis  interest  in  the 
ssid  office,  (aholithid  by  the  act,)  and  that  from  and 
after  the  full  payment  of  the  said  sum  of  967i.  IQi., 
to  tbe  ssid  William  Stewart,  all  tbe  monies  arising 
by  such  admission  snd  yearly  payments,  shall  go  to 
and  be  enjoyed  by  the  said  Mayor  and  commonalty 
and  citizens  of  the  city  of  London." 

See.  5. — *'  Tbst  if  any  person  or  persons  from  and 
after  tbe  determination  of  this  present  session  of 
parliament  shall  take  upon  him  to  act  as  a  broker, 
or  employ  any  other  to  act  as  such  within  the  said 
city  and  liberties,  not  being  admitted  as  aforesaid, 
sTery  such  person  shall  forfeit  and  pav  to  tbe  use 
of  the  said  mayor  and  commonalty  ana  citisens  of 
the  said  dty,  for  every  such  offence,  the  sum  offtbL, 
to  be  recovered  by  action  of  debt,  in  the  name  of  the 
chamberlain  of  the  said  city." 

(S)  Printed  in  the  Appendix  to  the  Statutes,  by 
the  name  of '  Statuta  Civitatis  London/ 
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to  be  duly  admitted,  is  one  for  public  pur- 
poses. Therefore,  even  the  distinction 
pointed  out  in  Johnson  v.  Hudson  (4),  and 
Law  V.  Hodson  (5),  between  prohibitions 
or  restrictions,  for  purposes  of  revenue, 
and  those  for  public  purposes,  would  be  in- 
applicable in  the  present  case. 

[Parke,  B. — That  distinction  has  been 
much  doubted  lately:  if  the  legislature 
prohibit  any  act,  it  cannot  be  material  for 
what  purpose  it  is  prohibited.] 

Green  v.  Weaver  (6\  and  Ex  parte  Dy^ 
ster  (7),  are  authorities  to  shew  the  opinion 
of  two  eminent  Judges  in  equity,  that  tbese 
statutes  were  enacted  for  general  public 
purposes.  And  in  Gibbons  v.  Ruie{S\ 
where  it  was  decided  that  a  ship-broker 
was  not  a  broker  within  the  statute,  it  was 
not  contested,  that  if  he  had  been,  he  could 
not  have  recovered  his  commission  with- 
out having  been  duly  admitted. 

Bompas,  Serf,,  in  support  of  the  rule. — 
It  is  not  disputed  that  a  stock-broker  is 
within  the  statute  of  Anne,  and  otight  to 
have  been  admitted  by  the  court  of  Mayor 
and  Aldermen.  By  negating  to  be  so 
admitted,  he  has  rendered  himself  liable  to 
pay  certain  penalties,  but  he  is,  neverthe* 
le«,  entitled  to  recover  for  the  labour 
which  he  has  bestowed  upon  the  defen* 
dant's  business.  First,  the  statute  of  Anne 
is  not  a  general  provision ;  it  is  an  enact- 
ment for  the  city  of  London  alone«  It  does 
not  prohibit  a  broker  from  acting  without 
a  licence,  though  a  temporary  act  was 
passed  in  the  8  &  9  Will.  3.  c.  32.  for  the 
regulation  of  brokers,  which  did  contain 
such  a  provision,  but  it  was  allowed  to  ex« 
pire ;  and  hence  ah  inference  arises,  that 
the  legislature  did  not  intend  that  the  sta- 
tute of  Anne  should  have  such  an  efiTect, 
If  it  had  been  so  intended,  there  would 
have  been  an  express  enactment  to  that 
purport. 

[Parke,  B. — The  provision  of  the  sta- 
tute 13  Edw.  1.  is  not  expired,  and  the 
statute  1  Jac.  1.  c.  21.  shews  that  the  city 
bad  anciently  a  custom  of  selecting  the 
brokers.] 

[ALiyEBsoN,  B. — ^The  statute  of  Queen 

(4)  11  Etst,  180. 

(5)  11  East.  300. 

(6)  1  Sim.  404;  s.  c.  6  Ltw  J.  Rep.  Chanc.  1. 

(7)  1  Mer.  155 ;  ».  c.  «  Roae.  B.C.  349. 

(8)  4  Bin^.  301 ;  ■.  e.  5  Law  J.  Rep.  C.P.  176. 


Aime  applies  gi<neniHy  to  aH  pertom  iiIki 
seek  to  practise  as  brokers  in  tbe  city  of 
London.] 

Then,  inasmuch  as  tbts  provisiofi  of  the 
status  was  fbr  the  purpose  of  raising  a  re- 
venue «o  the  city  of  London,  and  not  witk 
any  view  to  the  general  regulation  of  bro> 
kers,  the  plaintift  was  not  pre^rented  fhna 
entering  into  this  contract  with  the  defen- 
dant. It  is  not  sought  to  be  argued  that 
there  is  any  distinction  between  a  profasbi- 
tion  by  the  legislature  of  a  contract  for 
revenue  or  for  other  purpases,  but  that  the 
contract  itself  in  the  present  case  is  not 
prohibited.  A  distinelion,  however,  does 
prevail  between  a  prohibition,  and  a  mere 
imposition  of  a  penalty.  In  Gremmrt  v. 
Le  Clerc  Bois  Falon{9),  it  was  held  by 
Lord  Ellenborough,  that  a  person  practis- 
ing in  London  without  a  licence^  though 
subject  to  a  penalty  under  $  Hen.  8.€«  11, 
was,  nevertheless,  entkled  to  recover  fbt 
his  skiU  and  labour.  Now,  the  regutations 
regarding  the  bricks  and  the  coals,  are  for 
the  purpose  of  preventing  frauds,  and, 
therefore,  the  contracts  were  held  to  be  il- 
legal— Law  V.  Hudson^  and  LiuU  y.  P0OU 
(10).  So  long  as  the  act  itself  is  not  ille- 
gal, but  the  illegality  arises  from  tome- 
thtng  altogether  collateral,  a  party  diall 
not  be  prevented  from  recovering^ — Bfmm 
V.  Dunean (11).  Such  is  die  presept  ease; 
and  accordingly  in  Ex  parH  Dyster^  mhen 
a  broker  was  alkged  to  have  traded  ooa* 
trary  to  the  provision  of  his  b^nd,  tkt 
Lord  Chancellor,  nevertheless,  allowed 
him  to  prove  for  a  debt  mcunred  in  sack 
trading. 

[Pakks,  B. — ^It  is  difficult  «o  soppoit 
Gremare  v.  Le  Clerc  Bm  Vahm,  «nd  de* 
prive  the  plaintiff  of  his  right  of  action.] 

There  i$  an  objeetion  to  the  form  of  ibe 
plea.  The  statute  merely  requires  tlitt 
the  broker  shall  be  adtmUed  to  praetiseiiy 
the  Mayor  and  Aldermen ;  whereas,  tbt 

Elea  is,  that  the  plaintiff  was  not  duly 
censed,  authorised,  or   empowered   to 
practise  as  a  broker. 

[Parke,  B,^Admmd  ia  the  same  m 
authoriued,] 

[Aldersok,  B. — The  question   nH|^ 

(9)  t  Canipb.  144. 

(10)  9B.&C.l9t;s.e.7Li«rJ.Rep.lLB.ie. 

(11)  10B.&C.93;a.o.ttLcwJ.R^KJ/^ 
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bare  been  tmaeSt  on  tptcM  denuRrer,  but 
h  18  now  after  verdict.] 

[GtiBifKT,  B. — When  the  broker  is  «d<- 
mitted  to  practice,  he  is  lieensed,  autho* 
rised,  and  empowered  to  do  so.] 

On  the  general  qaeetien. 

Cur.  ado,  tuU. 

On  the  last  day  of  term,  the  judgment 
of  the  Court  was  delivered  by — 

Par&b,  B. — ^In  this  case,  which  was  ar- 
gued a  few  days  ago,  the  plaintiff  moved 
for  judgment  nm  obHante  veredicto^  on  the 
ground,  diat  a  plea  in  bar  was  bad  m 
law.  The  j^ea  was,  that  the  work  and 
labour,  in  respect  of  which  the  action  was 
brought,  was  performed  by  the  plaintiff  as 
a  stock^broker  in  London,  and  that  be  was 
not  Hctnsed,  antborised,  and  impowered  to 
act  as  a  brewer,  by  the  court  of  Mayor  and 
AJdermen,  pursuant  to  the  statute ;  we  are 
bf  opinion,  that  the  plea  is  good  in  sub* 
stanee,  and  consequently  the  rule  must  bo 
discharged. 

It  is  perfectly  settled,  that  where  the 
contract,  which  the  plaintiff  seeks  to  en- 
larce,  be  it  express  or  implied,  is  expressly 
or  by  implication  forbidden  by  the  common 
or  statute  law,  no  Court  will  lend  its  as- 
sistance to  give  it  eflfect.  It  is  equally 
^ear,  that  a  contract  is  void  if  prohibited 
by  the  statute,  though  the  statute  inflicts  a 
penalty  only,  because  sueh  a  penalty  im« 
j^ies  a  prohiUtion  (112) ;  and  it  may  be 
wmMf  laid  down,  notwithstanding  some 
6ic^  apparently  to  the  contrary,  that  if 
Ae  contract  be  rendered  illegal,  it  can 
make  no  differ^ice,  in  point  of  law,  whether 
the  statute  which  makes  it  so  has  in  view 
^e  proteotioii  of  die  revenue,  or  any  other 
€»b)ect.  The  sole  question  is,  whether  the 
statute  means  to  prohibit  the  contract.  In 
die  cases  of  Brown  v.  Duncan  and  WetkereU 
▼.  /sne^  (Id),  bofh  caeei  of  violation  of  the 
revenue  laws,  the  particular  contract  sued 
upon  was  held  not  to  be  interdicted ;  and 
in  Jokn$(m  v.  HutUont  as  explained  in  the 
judgment  of  the  Court  oi  King's  Benth  in 
Jf$gi€r  V.  Tatfkr  (14),  the  provision  of  the 

(If)  P&r  hard  HoH,  in  B«rU«tt «.  Vlaor,  Oirtb. 

(13)  3  B.  fr  Ad.  221 :  «.  0.  1  Law.i.  EUp.  (ns.) 
K.B.  139. 

(1^  ^  D.  &  Ad.  896;  •.  c.  $Xaw  J.  R«p.  (H.f.') 

9C^B.  ur. 

New  Sesitt,  Vl.-^ExcHeo.  Pl. 


statute,  which  required  persons  dealing  in 
tobacco  to  take  out  a  licence,  was  held  to 
be  a  regulation  attaching  to  the  plaintiff 
personally,  and  affecting  him  with  the  pe* 
nalty  for  the  purpose  of  securing  tlie 
licence  duty  only,  and  not  forbidding  the 
contract  itself;  though  it  is  to  be  observed 
that  some  little  doubt  has  been  thrown 
on  the  particular  ease  in  a  very  learned 
work  (15).  The  principle,  however,  of  that 
decision,  as  above  explained,  is  correct; 
and  the  question  for  us  now  to  determine 
is,  whether  the  enactment  of  the  statute 
6  Ann.  c.  1 6,  (altered  as  to  the  amount  of  the 
penalty,  67  Geo.  8.  c.  60,)  is  meant  merefy 
to  secure  a  revenue  to  the  city,  and  tit, 
that  purpose  to  render  the  person  acting 
as  a  broker  liable  to  a  penalty  if  he  does  nos 
pay  it ;  or  whether  one  of  its  objects  be  net 
the  protection  of  the  pmbkic,  and  the  pre*^ 
vention  of  improper  persons  aotang  as  bto^ 
kers.  On  the  former  supposition,  th^  eon<« 
tract  with  a  broker  for  his  brokerage  is  not 
prohibited  by  the  statute ;  in  the  lattet,  it 
h ;  for  it  cannot  be  permitted  to  a  person 
to  recover  a  compensation  for  an  act  which 
the  law  interdicts  htm  from  doing.  En 
order  to  decide  this  point,  it  is  only  neoes-* 
sary  to  look  at  the  statute  itsdf.  If  its 
object  had  been  simply  the  pecuniary  ad* 
vantage  of  the  mayor  and  corporation,  it 
would  have  been  wholly  unnecessary  le 
have  made  any  provision  for  seoarinff  the 
good  conduct  of  the  persons  admitted, 
The  more  that  should  be  allowed  to  prac^ 
tise,  the  larger  the  revenue  to  the  city ;  but 
the  enactment,  that  all  persons  who  sliall 
act  as  brokers  should  be  admi|«ed  by  the 
court  of  Mayor  and  Aldermen,  under  sueh 
restrictions  and  limitations  for  their  honest 
and  good  behaviour  as  the  court  shqidd 
think  6t  and  reasonable,  shewe  clearly  that 
the  legislature  had  in  view,  as  one  object* 
the  benefit  and  security  of  the  public  in 
those  important  transactions  which  are  all 
negotiated  by  brokers.  The  clause,  there- 
fore, which  imposes  a  penalty,  nmst  be 
taken  (in  the  language  of  Lord  Holt.  abo#e 
referred  to)  to  imply  a  prohibition  of  all 
unadmitted  persons  to  act  as  brokers,  and 
oonsequeotly  to  prohibit,  by  necessary  in* 
lerence,  all  eentraets  which  such  person* 
make  for  coinpensation  to  theraseleiwfof 

(15)  t  Stark.  BrM.aSiS,  Ss4  sd. 
K 
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to  acting,  and  this  is  the  contract  on  which 
this  action  (so  far  as  it  relates  to  broker- 
age) is  brought.  This  provision  of  the 
statute,  so  construed,  is  in  affirmance  of 
the  right  of  the  mayor  and  aldermen  to 
admit  brokers,  which  appears  to  have  ex- 
isted in  the  earliest  times;  and  that,  for 
the  convenience  of  trade  and  the  public 
good,  as  may  be  collected  from  the  statute 
13  Edw.  1.  St.  5,  and  the  recitals  in  the 
1  Jac.  1.  c.  21,  and  in  the  8  &  9  Will.  S. 
c.  S2,  The  distinction  between  this  and 
the  case  of  Ex  parte  Dyster^  which  was 
cited  on  behalf  of  the  plaintiff,  is  very 
clearly  explained  by  Lord  Eldon  in  his 
judgment.  The  prohibition  to  act  without 
admission  is  statutory :  the  regulations 
adopted  by  the  mayor  and  court  of  alder- 
men, in  the  case  of  admitting  brokers,  are 
not ;  they  are  purely  municipal,  and  have 
not  the  force  of  a  general  law :  the  only 
consequences  of  their  violation  are  those 
which  the  regulations  prescribe. 

One  other  case  cited  for  the  plaintiff 
remains  to  be  noticed;  it  is  that  of  Gremare 
v.  Le  Clerc  Bois  FaloHj  in  which  Lord 
Ellenborough  held,  that  the  plaintiff  could 
recover  for  surgery  and  medicines,  though 
he  had  not  been  admitted  pursuant  to  the 
statute  3  Hen.  8.  c.  11,  and  it  is  certainly 
difHcult  to  reconcile  this  case  with  the  rule 
above  lafd  down :  for  the  provisions  of  that 
statute  were  clearly  meant  to  secure  to  the 
public  skilful  practitioners  in  surgery  and 
medicine ;  but  on  a  motion  for  a  new  trial, 
the  Court  of  King's  Bench  do  not  appear 
to  have  sanctioned  the  doctrine  of  Lord 
Ellenborough,  for  they  disposed  of  the 
case  on  another  ground,  viz.  that  there  was 
no  proof  that  the  plaintiff  had  not  been 
duly  licensed.  We  therefore  think  that 
case  is  not  a  binding  authority,  and,  for  the 
reason  above  given,  are  of  opinion  that 
the  rule  must  be 

Discharged^ 


CHANDLER  V.  BEZWARD. 


.-I 

Writ  of  Trial — Reseating, 


1836 
Nov.  15 


-  Whgre  a  trial  before  the  sheriff  does  not 
take  phoe  on  the  appointed  day,  Zut  on  one 
subsequent,  it  is  not  'necessary  to  have  the 
writ  of  trial  reseated,  unless  the  return  day 
be  passed  before  the  trial. 


This  was  a  tnal  before  die  mider-theriff 
of  Worcester.  Notice  of  trial  had  been 
originally  given  for  August  the  12th;  it 
was  not  tried  then,  but  afterwards,  on  the 
19th,  when  the  defendant  did  not  attend, 
and  the  plaintiff  recovered  a  verdict. 

R,  V.  Richards,  on  a  former  day  in  the 
term,  had  obtained  a  rule  for  setting  aside 
this  trial  as  irregular,  the  writ  of  trad  not 
having  been  resealed. 

Humfrey  shewed  cause  on  affidavits, 
from  which  he  contended  that  the  defen- 
dant had  waived  this  objection,  having 
agreed  to  the  trial  taking  place  on  the  19th. 
It  did  not  appear  that  he  had  agreed  to 
waive  the  reseating ;  and — 

The  Court,  having  ascertained  that  the 
trial  took  place  afker  the  return  of  the  writ, 
said,  that  the  Master  informed  them  that 
it  was  not  necessary  to  have  it  reaealed, 
unless  the  return  day  of  the  writ  had 
elapsed  before  the  trial,  and  made  the 
Rule  absolute. 


183^.  >  BARDBN  V.  ICABT  DK  KBVBR- 
Nov.  17.  i  BBBO. 

Coverture — Wife  of  a  Foreigner. 

To  a  plea  of  coverture,  the  plaintiff  replied 
that  the  husband  was  an  alien,  bam  abroad, 
who  was  never  a  subject  of  the  king,  and  was 
never  within  the  kingdtm,  and  that  the  prO' 
mise  of  the  defendant  was  made  in  Englaai, 
while  she  Heed  apart  from  kim  as  a  mgk 
woman;  that  the  pleutUiff  contracted  mm 
the  defendant  as  a  feme  sole,  and  she  pro* 
mised  as  sueh.  The  rejoinder  denying  this: 
— Held,  that  it  was  incumbent  upon  theplaart' 
t^to  prove  (\ffirmatively  that  the  defendant 
reftresented  herself  as  a  feme  sole,  and  it 
was  not  enough  to  shew  that  she  dealt  with 
the  plaintiff  and  other  shopkeepers,  withmU 
declaring  herself  to  be  a  married  woman. 

Assumpsit  for  goods  sold  and  delivered. 

P/ea— That  the  defendant  was,  and  still 
is,  the  wife  of  one  Charles  Louis  WiUian 
Joseph  Baron  de  Keverberg. 

Rei^icatioa— That  the  said  C.  L.  W.  J. 
Baron  de  K.  is  an  alien,  bom  in  foreiga 
parts,  out  of  the  allegiance  of  the  king, 
within  the  allegiance  of  a  foreigp  state, 
and  never  was,  nor  is,  a  subject  of  the  king 
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by  naturaltsatioi],  denizenation,  or  other- 
wise, and  that  the  said  C.  L.  W.  J.  Baron 
de  K.  never  was,  nor  is,  within  the  kingdom 
of  Great  Britain  and  Ireland,  and  that  the 
causes  of  action  accrned,  and  the  promise 
was  made  by  the  said  defendant  within  the 
realm  of  England,  whilst  the  defendant 
lived  in  the  realm  separate  and  apart  from 
the  said  C.  L.  W.  J.  Baron  de  K,  as  a  single 
womant  and  that  the  plaintiff  did  not  give 
any  credit  to  the  said  Baron,  bat  contracted 
with  the  defendant  as  a  feme  sole,  and  on 
her  sole  credit  and  responsibility,  and  the 
defendant  promised  as  such  feme  sole.    * 

The  rejoinder  denied  that  the  Baron 
was  an  alien  born,  and  averred  that  the 
causes  of  action  did  not  accrue  to  the 
plaintiff,  nor  did  the  defendant  promise  as 
a  single  woman,  nor  did  the  plaintiff  con- 
tract with  the  defendant  or  give  credit  to 
her  as  ttfeme  sole. 

At  the  trial,  before  Gaselee,  J.,  at  the 
last  Sussex  Assizes,  it  appeared  that  the 
defendant  was,  in  fact,  the  wife  of  a  Dutch 
nobleman,  whose  husband  was  living 
abroad.  She  was  residing  in  England  with 
her  children,  and  it  was  shewn  that  she 
had  lived  in  different  lodgings  at  Worthing 
and  at  Littlehampton,  and  in  one  only  had 
she  represented  herself  as  a  married  lady. 
She  had  purchased  the  goods,  for  the  price 
of  which  this  action  was  brought,  at  the  shop 
of  the  plaintiff,  who  was  a  linen-draper  at 
Worthing,  and  had  also  dealt  at  various 
other  shops,  without  expressly  representing 
herself  as  a  married  woman,  and,  indeed, 
without  saying  anything  about  her  situation. 
It  was  objected,  that  her  conduct  towards 
other  tradespeople  was  not  admissible  in 
this  cause ;  but  the  learned  Judge  over- 
ruled the  objection,  and  the  plaintiff  reco- 
vered a  verdict.  On  a  former  day  in  this 
tenii— - 

Piatt  obtained  a  rule  for  a  new  trial,  on 
the  grounds  that  this  evidence  ought  not 
to  have  been  admitted,  and  that  the  verdict 
ought  not  to  have  beca:!  for  the  plaintiff. 

Thesiger  and  ChanneU  now  shewed 
cause,  and  contended,  that  the  defendant, 
by  dealing  for  these  articles,  her  husband 
being  abroad,  most  be  taken  to  have  con- 
tracted as  Kfgme  sole.  If  she  did  not  in- 
tend to  be  personally  responsible,  she 
should  have  given  express  notice  that  she 
was  a  married  woman,  and  did  not  intend 


to  be  answerable  for  the  goods.  The  law 
gives  a  woman,  in  the  situation  of  the  de- 
fendant, the  power  of  rendering  herself 
liable  for  the  contracts  which  she  may 
enter  into. 

[Alderson,  B. — It  does,  but  she  must 
exercise  it.] 

[Lord  Abinoer,  C.B. — The  law  gives 
her  the  capacity  of  doing  something  which 
shall  render  her  liable,  but  she  has  not 
done  it  here.  She  must  promise  as  a  single 
woman,  but  the  evidence  does  not  prove 
that  she  has  done  so.] 

The  doctrine  that  the  wife  of  an  alien 
may  be  sued  as  afeme  sole,  is  only  qualified 
by  Lord  Ellenborough,  in  Kay  v.  Duchesse 
de  Pienne{l),  to  this  extent,  that  her  hus- 
band must  have  always  lived  abroad ;  and, 
according  to  the  evidence,  that  was  the 
case  here. 

Piatt  and  Ogle,  in  support  of  the  rule, 
were  stopped  by —      / 

The  Court,  who  held  that  it  was  incum- 
bent upon  the  plaintiff  to  prove  affirma- 
tively that  the  defendant  entered  into  the 
contract  as  a  feme  sole,  and  represented 
herself  to  be  an  unmarried  woman.  The 
plaintiff  was  bound  to  make  out  that  her 
hu^and  was  living  abroad,  that  she  repre- 
sented herself  to  be  a  single  woman,  and 
that  the  plaintiff  believed  her  to  be  so : 
whereas,  there  was  nothing  to  shew  that 
she  had  made  any  such  representation. 
Therefore,  intimating  a  doubt  whether  the 
replication  was  good,  they  made 

The  rule  absolute  for  a  new  trial. 


} 


SALTER  V.  YATES. 


1836. 

Nov.  19.  ^ 
^Arbitration — Certificate,  Time  of  making. 

In  assumpsit  on  a  builder's  bill,  the  defen" 
dant  pleaded  payment  of  SOL,  and  payment 
into  court  of  451.  The  cause  was  referred 
to  a  surveyor,  at  Nisi  Prius,  to  certify  for 
what  amount  the  verdict  should  be  entered. 
He  certified,  that  74/.  7s.  was  the  fair  value 
to  be  paid  for  the  work  : — Held,  that  this 
amounted  to  a  verdict  for  the  defendant. 

The  jury  process  was  returnable  in  Trinity 
term,  and  the  certificate  was  made  in  October, 

(1)  SCMnpb.l«3. 
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The  Cmirt  refused  $0  uiU  msid€f  ike  fmriy 
noi  having  wUhdranm/rom  the  rrference  am 
this  ground. 

Assumpsit  for  work  and  labour  on  ft 
builder's  bill^  amounting,  according  to  the 
particulars  of  demand,  to  104/.  \2s. 

Pleas,  as  to  30/.  payment,  and  payment 
of  45L  into  court,  to  which  the  plaintiff 
replied  damages  ultra.  The  cause  came 
on  for  trial  in  Easter  term  last,  and  was 
then  referred  to  a  surveyor  to  certify  for 
whom  and  for  what  sum  the  verdict  was  to 
be  entered.  No  order  of  Nisi  Prius  was 
drawn  up.  In  the  October  following,  the 
arbitrator  certified  in  these  terms  : — "  I 
hereby  certify  that  I  am  of  opinion,  that 
74/.  7s.  was  and  is  the  fair  value  of  the 
same  to  be  paid  by  Mr.  Yates  to  Mr.  Sal- 
ter." The  Associate  entered  a  verdict  for 
the  plaintiff  for  ML  7f .,  and  delivered  the 
postra  to  his  attorney. 

Kelly  had  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for 
the  defendant,  on  the  ground,  that  the  cer- 
tificate meant  that  74/.  7s.  was  the  entire 
value  of  the  work  done, 

Humfrey  shewed  cause. — The  certifi- 
cate states,  that  74/.  7s,  \%to  be  paid;  and 
means  that  74/.  7^.  is  to  be  paid  besides 
what  has  already  been  paid ;  that  is,  in  ad- 
dition to  the  30/. 

[Parke,  B. — If  that  be  the  correct  in- 
terpretation, the  award  would  include  the 
30/.  also,  and  the  two  sums  would  exceed 
dhe  amount  claimed  in  the  action*] 

The  CouET  were  clearly  of  opinion,  that 
the  arbitrator  meant  that  the  defendant  had 
paid  enough ;  and,  therefore,  the  defendant 
was  entitled  to  a  verdict ;  but-^ 

Humfrey  urged  a  seco&d  objection.—- 
The  certificate  was  not  made  in  time.  The 
jury  process  was  returnable  in  Trinity 
term,  and  the  cauie  was  referred  in  the 
Easter  vacation;  the  certificate  was  not 
given  until  the  Trinity  vacation*  There 
was  no  order  of  Nisi  Prius  authorising  aa 
enlargement  of  the  thsie,  an4  it  has  alwaye 
been  considered*  that  a  certificate  must  ba 
m^A^  before  the  dUtrisig4e  i«  returnable. 

[PiLBIt*,  B.-p-^effe  tM  writ  oi  distrimgsts 
w$»  returnikble  *  few  days  after  the  reibr- 
^fm\  k  |^e?#r  could  baire  been  the  inten<- 
tion  of  the  parties  that  the  arbitrator  should 
have  made  his  certificate  within  that  time. 


He  was  to  vahie  ind  meaiwrt  tbe  work 
done.  Is  there  not  a  decision,  that  where 
BO  time  is  mentioned,  it  is  euflicieiit  if  the 
award  be  made  within  a  reasonable  timet] 
Kelly  was  stopped  by  the  Court* 

Lord  ABiHOsa,  C.B. — I  think  we  coold 
not  set  this  certificate  aside  without  aa 
affidavit,  that  this  objection  was  taken,  and 
the  plaintiff  withdrew  firom  the  refiirenee 
on  that  ground. 

Rule  absohUe. 


1  636.       \  EDWARDS,   ADMINISTRATOR,  V. 
Nov.  21.  J  GRACE. 

Executor  and  Adfmntstrator — Joinder  ff 
Counts. 

Counts  for  work  and  labour  by  the  tafff* 
iaJte^aUeging  promises  to  him^  wmy  hejemei 
Ufkh  a  count  for  work  and  labour^  bylkeai' 
muusirator  alleging  apronuse  to  Ami. 

Assumpsit  for  work  and  labour,  goods 
sold,  &o.,  alleging  promises  to  pay  the  ia- 
(bstate.  There  was  also  a  count  for  work 
done  by  the  plaintiff  as  administratoTt  and 
alleging  the  promise  to  the  plaintiff  as  ad- 
ministrator. Special  demurrer  and  joinder 
tlierein. 

Thomas^  in  support  of  the  deninrrer.— 
There  is  a  misjoinider  of  counts  in  this  de* 
deration.  Work  done  by  tbe  administi»- 
tor  could  not  be  asseu  of  the  ioteaut^aad 
that  is  the  rule  which  gavema  the  defer* 
ininatkNi  as  to  what  counts  can  be  joieed 
^CameU  v.  WsMe  (IX  ^d  Ord  ▼.  ftnwsi 

PkMf  contr^  waa  atoppe4. 

Lord  Abihobr,  C.B. — ^Then,  if  a  bms 
undertake  to  perform  a  specific  eentitet, 
as  a  garden  wall»  for  a  speeifie  annif  and 
die  before  he  completes  it,  there  can  be 
no  recovery  of  tbe  price ;  bu4  if  the  ad- 
ministrator is  bound  to  complete  die  cod- 
triKst,  the  pri^  will  be  aaeeta. 

Parr^,  B. — If  there  be^pycRse  in  whidi 
an  mdmiirfstraior  is  bound  to  go  en  witk 
the  eooirtct  ef  his  iftieattiei  tbe  wsm 

(l>6fiwt,4to. 
(f)  4£srt,KMw 
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mybejoineJL  MdrtkMv.BtaaOmrMtii) 
9he«r6,  that  there  may  be  such  a  case* 
And  bow  do  we  know  but  that  this  work 
was  done  by  workmen  paid  out  of  the  in-* 
teetate*a  estate  ? 

Alderson,  B.  —  The  defendant  must 
make  out,  that  in  no  case  can  an  adminis- 
trator carry  on  business  for  the  benefit  of 
the  intestate's  esute. 

Judgment  for  ike  plaini^. 


^OODTHORPE  V,  LAWES. 


1856.     \ 
Nov.  M.  ) 

Bill  of  Exchange — Notice  of  Dishonour. 

jin  (Utorney^  in  wiu>se  hands  a  hill  indorsed 
m  blank  was  lying  at  the  time  when  ii  be^ 
cmme  due^  and  was  dishonoured^  wrote  to  the 
drawer  a  letter,  stating  that  it  had  been  diS' 
honoured,  and  remained  unpaid.  His  letter 
eontained  his  address,  but  did  not  state  on 
whose  beha\f  Ite  applied,  or  where  the  bill 
was  lying,  or  to  whom  it  was  to  be  paid : — 
held,  svfficieni  notice  of  dishonour. 

Assumpsit.  The  declaration  stated,  that, 
on  the  6th  of  May  1886,  in  consideration 
that  the  plaintiff  would  take  a  bill  of  ex- 
change, accepted  by  one  J*  Watson,  for  the 
sum  of  81/.  9s.,  the  amount  due  to  the 
plaintiff  on  a  prior  acceptance  of  the  de- 
fendant, without  the  defendant's  indorse- 
ment, the  deft^hdant  guaranteed  the  regular 
payment  of  the  said  bill  when  due ;  that 
the  plaintiff  received  a  bill  of  exchange, 
drawn  by  one  6.  Millen,  upon  and  accepted 
by  the  said  J.  W.,  payable  to  the  drawer's 
order  three  months  afterdate.  Presentment 
to  Watson  was  alleged^  and  non-payment 
by  bim,  and  notice  thereof  to  the  defen- 
dant, who  had  not  paid  the  amount  of  the 
bfll. 

Pleas — First,  that  the  bill  was  not  pre- 
sented to  Watson  for  payment ;  secondly, 
that  no  notice  of  its  non-payment  was  given 
to  the  defendant ;  thirdly,  that  due  notice 
of  dishonour  was  not  given  to  the  drawer, 
which  was  traversed  by  the  plaintiff  in  bis 
replication. 

At  the  trial,  before  Bolland,  B.,  at  the 
Ijondon  Sittings  in  thb  term,  the  present- 
ed) 1  Cr.  &  J.  409 ;  ■.  c  9  Law  J.  lUp.  Eicb. 
]05.  See  also  Siboni  r.  Kirkntii,  1  Mee.  &  W.  418 ; 
s.  c.  6  Law  J.  Rep.  (!«.s.>Eicb.  f  If. 


mentand  dishonour ofthe  bill  were  proved; 
and  to  establish  the  notice  of  dishonour  to 
the  defendant  and  to  the  drawer,  the  fc4- 
lowing  letters  were  given  in  evidence.  The 
one  addressed  to  the  defendant  was : — 

"  Sir, — I  beg  to  inform  you  that  a  bill 
of  exchange  by  Joshua  Watson  for  91/.  Ss,, 
and  due  yesterday,  is  returned  dishonoured, 
and  remains  unpaid ;  and  I  am  desired  to 
give  you  notice  thereof,  and  to  request  that 
you  pay  the  same  immediately. 

''  I  am,  yours,  &c. 
"  H.  D.  Rushbury. 
"  15,  Fish  Street  Hill, 
'*  10th  August  1836." 

And  the  other,  addressed  to  Millin,  the 
drawer,  was : — 

"15,  Fish  Street  Hill, 
"  10th  August  1696. 

"Sir,— A  bill  drawn  by  you,  and  ac- 
cepted by  Mr.  Joshua  Watson  for  31/.  Ss., 
due  yesterday,  is  dishonoured  and  unpaid ; 
and  I  am  desired  to  give  you  notice  thereof, 
and  to  request  that  the  same  may  be  im- 
mediately taken  up. 

"  I  am,  yours,  Src. 
"H.D.  Rushbury." 

Mr.  Rushbury  was  the  plaintiff's  attor- 
ney ;  and  at  the  time  when  the  letters  were 
written,  the  bill  was  lying  at  his  office  in- 
dorsed in  blank,  the  indorsee  having  left 
it  with  him  to  be  presented.  It  was  ob- 
jected, that  the  notices  of  dishonour  were 
insufficient  in  this  case ;  and  the  learned 
Judge  reserved  the  point,  but  directed  the 
jury  to  say,  whether  notice  had  been  given 
to  Mellin,  and  they  found  a  verdict  for  the 
plaintiff. 

Cresswoll  now  moved  to  enter  a  nonsuit. 
-^The  notices  were  insufficient  in  point  of 
form.     They  do  not  state  the  name  of  the 

Grty  who  was  the  holder,  nor  for  whom 
r.  Rushbury  applies.  It  appears  also  that 
he  was  not  the  holder  of  the  bill ;  and  he 
does  not  say  to  whom  it  is  to  be  paid. 

[Parke,  B. — The  implication  is,  that  it 
was  to  be  paid  to  the  writer  of  the  letter.] 

Solarte  v.  Palmer  (1)  certainly  shews  the 
great  importance  of  the  form  of  the  notice 
of  dishonour,  though  it  is  not  necessary  to 
go  the  length  of  the  decision  in  that  case. 
In  Chapman  v.  Keane  (2)  it  has  certainly 

(O  r  Bing.5«9. 

(f)  9  Ad.  &  El.  193;  ».c.  4  Law  J.  R«p.  (us.) 
K.B.  185. 
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been  decided,  that  the  holder  of  a  bill  may 
avail  himself  of  a  notice  of  dishonour  ffiven 
by  any  party  to  the  bill;  but  it  is  not  shewn 
that  Rushbury  was  such  a  party. 

[GuRNBY,  B. — He  was  the  actual  holder 
of  the  bill.] 

[Parke,  B. — The  bill  was  indorsed  in 
blank,  and  primd  facie  he  was  the  holder, 
and  had  a  legal  right  to  it,  though  his  right 
might  have  been  qualified  by  evidence.] 

Lord  Abinoer,  C.  B. — I  really  think 
there  is  no  ground  for  the  objection. 
Per  Curiam — 

Rule  rejkued  (3). 


} 


GOODET  V,  GOLDSMITH. 


18S6. 

Nov.  25, 

Costs — Nolle  prosequL 

The  defendaiU  pleaded  to  a  dedaraiion  m 
assumpsit  for  money  had  and  received^  as  to 
all  except  $1,  5s.  nan  assumpsit;  as  to  all  eX" 
cept  9L  5s,  a  set-off;  and  astosL  5s.  payment 
into  court.  The  plainUff  admitted  the  set-off, 
replied  that  h^  would  not  farther  prosecute  his 
suit  in  respect  thereof,  and  took  the  $1.  5s. 
out  of  court : — Held,  that  the  defendant  was 
entitled  to  his  costs  on  the  first  and  second 
issues. 

Assumpsit  for  money  had  and  received, 
and  on  an  account  suted.  The  plaintiff,  by 
his  particulars,  claiming  28/.  5s.,  the  defen- 
dant pleaded,  except  as  to  d/.  5s.,  parcel, 
&c.,  non  assumpsit ; — secondly,  except  as 
to  8/.  5s.,  parcel,  &c,a  set-off;— thirdly,  as 
to  $1.  5s.,  payment  into  oourU  The  plain- 
tiff, in  his  replication  to  the  second  plea, 
admitted  that  he  owed  the  money  to  the 
defendant,  except  the  Zl.  5s.,  and  agreed 

(3)  See  HoQiego  v.  Cowne,  pou. 


to  allow  it  to  the  defendant,  afed  notfiffdier 
to  prosecute  his  suit  in  respect  thereof: 
and  he  accepted  the  8/.  5s.  out  of  court. 
On  taxation,  the  Master  allowed  the  plain- 
tiff all  his  costs,  and  refused  to  allow  the 
defendant  any,  upon  the  authority  of  CootM 
V.  Stetens{\). 

Kelly,  on  a  former  day,  had  obtained  a 
rule  nisi,  for  the  Master  to  review  his 
taxation;  against  which,  cause  was  now 
shewn  by — 

Ogle. — The  Master's  taxation  was  right, 
and  the  defendant  is  not  in  this  case  en- 
titled to  any  costs.  The  plaintiff  was  bound 
to  proceed  for  the  whole  28/.  5s.,  because 
he  could  not  tell  that  the  defendant  would 
plead  the  set-off;  indeed,  if  he  had  de- 
clared for  the  3/.  5s.,  he  would  still  have 
been  open  to  the  defendant's  plea  of  set- 
off. 

[Aldbrson,  B. — ^It  appears,  then,  that 
the  plaintiff  has  made  several  demands,  of 
which  he  can  sustain  one,  but  not  die  odiers. 
You  would  distinguish  between  a  f^ea  of 
payment  and  a  plea  of  set-off.] 

The  defendant  ought  not  to  have  plead- 
ed non  assumpsit  at  all,  but.^onld  ha^e 
relied  upon  his  other  pleas  in  die  manner 
pointed  out  in  Coates  y.  Stevens. 

Kelly  was  stopped  by  the  Court. 

Parkb,  B. — If  there  be  a  nolle  prosefd 
to  the  whole  or  a  part,  the  costs  fdOam  by 
the  statute  (2).  The  plaintiff  will  be  en- 
tided  to  all  the  costs  arising  from  that 
part  of  the  cause  of  action  on  which  die 
money  had  been  paid  into  court.  But  die 
plaintiff's  replication  amounts  to  a  noUe 
prosequi  as  to  die  residue.     The — 

Rule  must  be  ahs(dute. 

(1)  2Cr.M.5cR.  l]8;t.c.4UwJ.Rep.(iiA) 
Eich.  167. 

(f )  S  flc  4  Wilk  4.  c.  4f .  0.  8S. 
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BLUNDBLL  V    HANSON. 


Practice, — Time  far  signing  Judgment. 

Where  the  time  of  pleading  expires  on  one 
day,  the  plmntiff  having  previously  made  a 
demand  of  a  plea,  the  plaintiff*  may  sign 
judgment  for  want  of  a  plea,  at  the  opening 
of  the  qfice  in  the  afternoon  of  the  next  day. 

In  this  case,  a  declaration  had  been  de- 
livered on  the  9th  of  January,  indorsed 
with  a  notice  to  plead  in  four  days.  There 
was  a  demand  of  a  plea  at  the  same  time. 
On  the  14th,  the  plaintiff  signed  judgment 
for  want  of  a  plea,  at  1  o'clock.  The  de- 
fendant delivered  a  plea  aAer  the  judgment 
had  been  signed,  but  before  3  o'clock  of  the 
same  day. 

R.  V.  Richards  had  obtained  a  rule  to 
shew  cause  why  the  judgment  should  not 
be  set  aside  as  having  been  signed  too  soon ; 
against  which — 

Jervis  this  day  shewed  cause.  —  The 
judgment  was  regular.  The  time  for  plead- 
ing havhig  expired  on  the  13th,  the  plaintiff 
had  a  right  to  sign  judgment  on  the  open- 
ing of  the  office  in  the  afternoon  of  the  1 4th. 


There  is,  however,  a  case  of  Kemp  v.  Fyson 
(1),  in  which  the  Court  held,  that  the  judg- 
ment ought  not  to  be  signed  until  the  even- 
ing. But  the  rule  of  court  of  Hilary  term, 
ft  Will.  4.  No.  66,  is,  •*  that  judgment  for 
want  of  a  plea  afVer  demand  may,  in  all 
cases  be  signed  at  the  opening  of  tl^  office 
in  the  afternoon  of  the  day  afVer  that  on 
which  the  demand  was  made,  but  not  be* 
fore.''  And  the  decision  in  that  case  has 
been  considered  in  general  as  incorrect, 
unless,  indeed,  it  proceeds  upon  the  foct, 
that  the  demand  of  the  plea  was  not  proved 
in  the  case. 

R.  V.  Richards,  in  support  of  the  rule, 
relied  upon  that  case,  and  upon  two  deci- 
sions before  Alderson,  B.,  at  chambers. 

Aldeeson,  B. — I  proceeded  upon  the 
decision  of  the  Court. 

Parke,  B. — That  case  was  decided  upon 
the  representation  of  Master  Walker,  as  to 
the  practice  of  the  court.  We  understand 
that  the  practitioners  consider  that  he  was 
in  error  ;  and,  indeed,  Mr.  Walker  now 
thinks  so  too.  We  ought  to  abide  by  the 
rule,  and  that  case  cannot  be  supported. 

(1)  5  Dowl.  RC.  «65. 
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Gurnet,  B. — The  eflTect  of  the  decision 
IS  really  to  give  the  defendant  another  day 
for  pleading. 

Rule  for  setting  aside  the  judgment 
discharged^  wiihoui  c^sts. 


HILL  V,  ALLBM. 


1887. 
Jan.  21. 

Pleading — General  Issue. 

In  assumput  on  an  attpmey^s  bill,  and  fir 
money  paid  to  defendants  use,  and  an  ac^ 
count  stated,  the  defendant  pleaded,  first, 
that  the  work  mas  done  negligently  and  care^' 
lessly,  and  was  useless; — secondly,  that  it  was 
done  under  an  engagement  to  indemnify  the 
defendant  against  all  costs  and  charges,  and 
that  these  were  costs  incurred  under  that  en^ 
gagement : — Held,  that  both  pleas  were  bad 
on  special  demurrer,  as  amounting  to  the 
general  issue* 

Assumpsit  for  work  and  labour  by  the 
plaintiff  as  an  attorney  ;  second  count,  for 
money  paid  to  the  defendant's  use;  thirds 
on  an  account  stated.  The  defendant 
pleaded,  first,  that  the  said  sums  of  monev 
in  the  second  and  third  counts  mentioned, 
were  monies  expended  by  the  plaintiff,  and 
charges  made  by  him  hi  respect  of  the 
work  and  labour  in  the  first  count  mention- 
ed ;  and  that  in  the  performing  of  the  said 
work  and  labour,  the  plaintiff,  as  such  at- 
torney, conducted  hhnself  so  negligently, 
carelessly,  unskilf\illy,  and  improperly,  that 
the  same  became  wholly  ineffectual  and 
useless  to  the  defendant.  Venfication. 
Secondly,  that  the  defendant  is  an  illiterate 
person,  wholly  unacquainted  with  the  legal 
requisites  to  entitle  any  person  to  strike  a 
docket  against  another,  or  with  the  legal 
consequences  of  such  a  proceeding;  and 
that  the  plaintiff,  being  an  attorney,  advis- 
ed him,  that  by  virtue  of  a  certain  pro- 
missory note  then  in  his  possession,  he 
was  legally  entitled  to  strike  a  docket 
against  one  Joseph  Hall  the  younger,  and 
requested  him  to  strike  the  docket,  and  to 
ftuthorize  the  plaintiff  to  act  as  his  attorney, 
and  promised  him,  if  he  would  9trike  «uch 
docket,  to  indemnify  him  against  all  costs 
occasioned  thereby,  end  to  take  care  that 


he  should  incur  no  risk  or  loss  in  any  way ; 
that  the  defendant  did  strike  the  docket, 
and  that  the  sums  of  money  in  the  declara- 
tion mentioned  are  the  costs  occasioned 
by  the  striking  of  the  said  docket,  Tbese 
pleas  were  specially  demurred  to,  on  the 
ffround  that  they  amounted  to  the  general 
issue. 

Lumley,  in  support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  on — 

Af^Mahon, — ^The  pleas  in  this  case  are 
good«  '^hey  admit  tne  contract  alleged  by 
the  plaifftiff,  and  which  resahs  from  his 
employment  as  an  attorney ;  but  they  set 
up  answers  to  that  contract — first,  that 
the  work  done  was  useless ;  and  secondly, 
that  there  was  another  contract,  which  meets 
that  which  is  alleged  in  the  declaration. 

[Parke,  B.— There  is  no  confession  and 
avoidance  here.  The  case  is  within  those 
which  have  already  been  determined  in  thtt 
court ;  and  I  understand  there  was  a  similar 
decision  in  the  King's  Bench.] 

Lumley. — That  was  probably  Hayselden 
v.  Staff,  in  Trinity  term  last,  where,  to 
an  action  for  work  and  labour,  the  defen- 
dant pleaded,  that  the  work  was  bestowed  in 
the  curing  of  a  smoky  chimney,  under  an 
agreement,  that  unless  the  chimney  were 
cured,  nothing  was  to  be  paid,  and  it  was 
averred  that  it  was  not  cured.  To  this 
plea  there  was  a  special  demurrer ;  and  the 
Court  held  that  it  was  bad,  as  amooiting 
to  the  general  issue. 

M*Mahan.^Thnt  decision  is  certainly 
conclusive  of  this  case. 

Per  Curksm, — ^The  present  pleas  negativB 
tjie  facts  out  of  which  the  contracts  sute4 
in  the  declaration  arise,  and,  therefore^ 
amount  to  the  general  issue.     There  mmt 


Judgment  for  the  plaMf* 

[Sm  Jones  v.  Nanney,  1  Mee.  &  W.  SS6,  a.  ft 
d  Law  J.  Rep.  (n.s.)  Esoh.  155  ;  Jeoee  t.  ftvetf. 
1  NeT.  ft  P.  18  ;  Oronnfell  v.  Lemb,  1  Mee.  ft  W. 
80f ,  8.  e.  5  Lew  J.  Rep.  (s.8.)  Eich.  154 ;  Dkbi 
v.Neele,l  Mee.  Ac  W.  556.8.e.5Uw  J.Rei).(iiA) 
Exeh.  t65 ;  Werrall  v.  Grtynon,  1  Mee.  k  W.  166, 
8.  e.  5  Law  J.  Rep.  (fi.8.)  Exah.  101 ;  Gfegwf  •* 
HartDoll,  1  Mee.&  W.  163 ;  a.€.  5  Uw  J.Re^(«^) 
Bi<A.  ISl.] 
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*   >  lADD  ».  LYNN. 

Baron  and  Feme — Necessaries. 


Where^  a  husband  having  turned  his  wife 
out  of  his  house^  it  was  agreed  that  a  deed  of 
separation  should  be  prepared  and  executed : 
'-^Held,  that  the  husband  was  not  Uable  to 
pay  the  expenses  incurred  by  his  wife's  truS" 
tee  in  procuring  a  counterpart  to  be  prepared 
amd  exectUedf  without  an  express  promise  by 
him  to  bear  that  expense, 

Semble — that  a  person  who  lends  money 
to  a  wife  living  apart  from  her  husband^  to 
enable  her  to  buy  necessaries^  is  not  entitled 
to  recover  it  from  Aim. 

Assumpsit.      The    first  count  alleged 
that  difFerenoes  existed  between  the  de- 
fendant and  his  wife  Martha,  and   they 
were  living  apart  from  each  other,  and  it 
was  desired  by  them,  and  particularly  by 
the  defendant,  that  they  should  live  sepa- 
rate, and  that  a  deed  of  separation  should 
be  prepared ;  and  for  effectuating  the  said 
desire  and  purposes,  it  was  expedient  and 
necessary  that  some  person  should  join  in 
and  become  a  party  for  the  said  Martha  \ 
and  thereupon,  in  consideration  that  the 
plaintiff  would  join  in  and  become  a  party 
to  such  deed,  as  such  trustee,  the  defendant 
promised  to  pay  the  plaintiff  all  such  costs 
at  he  might  and  should  reasonably  incur  in 
arranging  the  proper  terms  of  the  deed,  and 
causing  a  proper  deed  to  be  prepared  and 
settled  on  his  part  as  such  trustee,  and 
in  and  about  the  execution  thereof  by  him. 
Averment — that  the  plaintiff  did  arrange 
the  terms  of  the  deed  of  separation,  and 
procure  a  deed  to  be  prepared  on  his  part 
as  such  trustee,  which  he  executed  :  that 
costs  were  incurred,  but  that  the  defendant 
had  not  paid  them.     There  were  counts 
for  nooney  lent,  money  paid,  and  on  an 
account  stated. 

At  the  trial,  before  the  Lord  Chief 
Baron,  at  the  Middlesex  Sittings  after  last 
term,  it  appeared  that  the  defendant  and 
hia  wife  having  separated,  it  was  agreed 
that  a  deed  of  separation  should  be  drawn 
1^  between  them,  and  the  plaintiff  was 
appointed  a  trustee  for  the  wife.  The 
defendant's  attorney  prepared  one  deed, 
which  he  sent  0Mr  perusal  to  the  attorney  of 
New  Ssftiis,  VI.— Exohbq.  Pl. 


the  plaintiff,  who  acted  as  the  friend  of  Mrs. 
Lynn.  The  defendant  refused  to  pay  any 
expenses  to  be  incurred  by  her  respecting 
the  deed  of  separation  as  a  matter  of  rights 
but  agreed  to  pay,  and  did  pay,  the  sum  of 
4/.  for  the  expense  of  the  plaintiff's  attor- 
ney's perusal  of  the  deed.  A  counterpart 
deed  was,  however,  prepared  by  the  plain-* 
tiff's  attorney,  and  executed  by  the  parties  | 
and  the  action  was  brought  to  recover  the 
expenses  of  that  deed,  and  also  a  small 
sum  of  money  advanced  by  the  plaintiff 
to  Mrs.  Lynn  before  the  deed  of  separa^ 
tion.  It  appeared  that  the  defendant  had 
turned  his  wife  out  of  his  house,  for  some 
alleged  misconduct,  and  notice  was  given 
to  the  plaintiff  and  his  attorney  not  to  give 
credit  to  her,  as  the  defendant  would  not 
be  responsiblew  On  these  facts  his  Lord- 
ship nonsuited  the  plaintiff. 

Sir  F.  Pollock  now  moved  for  a  rule  to 
set  that  nonsuit  aside. — ^The  husband  was 
bound  to  pay  the  expenses  incurred  in  the 
preparation  of  this  deed  of  separation. 
He  had  turned  his  wife  out  of  his  house  ; 
he  is,  therefore,  liable  to  pay  the  debts  she 
may  incur  for  necessaries — SJiepherd  v. 
Mackoul{\\  and  WilUams  v.  Fowler  (jt). 
And  if  she  does  contract  a  deb(  for  neces- 
saries, it  is  quite  immaterial  that  the  hus- 
band has  given  notice  that  he  will  not  be 
responsible  for  her.  Jenkins  v.  Tucker  (3) 
shews  that  a  person  may  coatraet  debts  on , 
account  of  a  wife  deserted  by  her  husband, 
and  if  he  pay  those  debts,  the  latter  is 
bound  to  repay.  On  the-  same  principle 
the  husband  must  be  bound  to  refund 
money  advanced  to  a  wife  to  enaUe  her  to 
procure  necessaries.  Therefore  the  plain- 
tiff  was  entitled  to  recover  for  the  mon^ 
lent  to  Mrs.  Lynn.  But  the  copy  of  the 
deed  was  also  a  necessary.  The  deed  of 
separation  was  a  benefit  to  the  husband 
and  the  wife ;  if  it  had  not  been  executed^ 
the  latter  must  have  conunenced  a  suit  for 
alimony,  and  the  defendant  must  have  in- 
curred costs  in  the  Ecclesiastical  Court. 
Then  if  the  deed  be  necessary,  the  plaintiff, 
who  ^as  the  trustee,  required  a  counter- 
part ;  it  was  not  right  that  one  deed  only 

(1)  SCampb.  3f6. 
(t)  M<CL  h  Y.  969. 
(S)  1  H.  Bl.  90.   - 
L 
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Bhould  be  executed,  to  remain  in  the  hands 
of  the  husband  or  his  attorney.  The  plain- 
tiff was  not  to  pay  the  costs  of  that  copy, 
but  the  charge  must  fall  on  the  defendant. 

Lord  Abinobr,  C.B. — The  necessaries 
for  which  a  husband  is  responsible,  mean 
things  necessary  for  the  subsistence  of  the 
wife. 

Parke,  B. — Or  for  her  personal  protec- 
tion. I  confess  I  think  a  deed  of  separa- 
tion cannot  be  called  a  necessary  at  all. 
And  if  so,  the  question  must  turn  upon  the 
particular  contract  entered  into  by  the 
husband,  and  you  must  take  it  altogether. 
Then  it  appears  that  the  husband  in  this 
case  has  not  made  himself  responsible. 

Holland,  B. — I  think  that  this  deed 
was  not  a  necessary.  If  there  had  been 
an  agreement  that  the  deeds  should  be 
prepared  at  the  husband's  expense,  and  he 
had  not  withdrawn  from  that  agreement, 
it  might  have  been  considered  that  he 
would  have  been  liable  for  the  expenses 
incurred  upon  that  agreement. 

Rule  rejuied. 


18S7 
Jan.  16< 


.} 


POOLS  V.  THUMBRIDOB. 


'Tender. 


Bill  of  Exchange 

To  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  tf  exchange,  the  defendant 
pleaded,  that,  after  the  bill  became  due,  he 
tendered  the  amount  of  the  bill  with  the  tn- 
terest,  and  had  always  been  ready  and  will' 
ing  since  that  time  to  pay  the  same ;  con'- 
eluding  with  a  profert  in  curiam : — Held 
^  bad  on  special  demurrer. 

Assumpsit  on  a  bill  of  exchange  drawn 
by  one  J.  Channon  on  the  defendant,  dated 
July  28,  1836,  for  16/.  Of.  4|</.,  payable 
three  months  after  date  to  the  order  of  the 
drawer,  who  indorsed  it  to  the  plaintiff. 
.  Pfea— That,  after  the  bill  of  exchange 
was  due,  the  defendant  was  ready  and  will- 
ing and  then  tendered  and  offered  fo  pay 
the  said  plaintiff  the  sum  of  16/.  Oi.  6d,, 
being  the  amount  of  the  said  bill,  together 
with  the  interest  then  due  for  the  same  for 
Jhe  time  which  had  then  elapsed  between 
the  day  it  became  due  and  the  day  of  the 


tender,  which  the  plaintiff  refused,  and  that 
the  defendant  hath  always,  according  to 
his  promise,  been  ready  and  willing  to  pay 
the  bill ;  concluding  with  a  profert  in  cv- 
riam  of  the  sum  of  16/.  Of.  6d. 

Special  demurrer. 

Humfrey,  in  support  of  the  demurrer. — 
This  is  a  plea  of  tender  to  a  bill  of  ex- 
change after  default  of  payment:  it  is,  how- 
ever, no  answer.  It  was  not  made  until 
after  the  bill  was  overdue.  Hume  v.  Pep- 
/oe  (1)  is  precisely  in  point  against  this  plea, 

R.  V.  Richards,  contrL — It  will  be  very 
inconvenient  to  hold  such  a  plea  as  the 
present  bad.  When  bills  of  exchange  have 
been  accepted  and  negotiated,  the  acceptor 
does  not  know  into  whose  hands  they  pass. 
The  holder  need  not  communicate  to  the 
acceptor  where  the  bill  is ;  and  it  is  bard 
upon  the  latter  if,  not  knowing  where  it  is, 
he  cannot  protect  himself  from  an  actioo 
by  a  tender  the  day  after  it  is  due. 

[Lord  Abinoer,  C.  B. — It  is  not  averred 
that  the  acceptor  did  not  know  where  the 
bill  was.] 

[Parke,  B. — The  acceptor  has  bound 
himself  to  pay  absolutely  without  notice. 
It  is  his  duty  to  find  out  the  indorsee  and 
pay  him.] 

The  case  o^  Hume  y.  Peploe  was  decided 
on  the  ground  of  the  omission  of  the  alle- 
gation of  tout  tempt  prist,  which  is  inserted 
in  the  present  plea.  And  in  J<^uuo»'V» 
Clay  (2)  it  was  held,  that,  in  covenant  for 
non-payment  of  rent,  a  tender  after  it  be- 
came due  might  be  pleaded.  There  can  bt 
no  distinction  between  a  covenant  for  reat 
and  a  bill  of  exchange  in  this  respect 

Humfrey  replied. 

Lord  Abimobr,  C.  B. — I  am  of  opi- 
nion that  this  plea  is  bad,  on  the  geaeral 
ground  stated  in  Hume  r.  Peploe;  and 
also  on  another  ground.  I  am  not  pre- 
pared to  say,  that  the  acceptor  m^ht 
not  make  out  a  case  against  a  claim  oo  a 
bill ;  as,  if  he  were  to  allege  that,  on  die 
day  when  the  bill  became  due,  he  went  to 
the  holder's  house  to  pay  it,  and  coald  not 
find  any  person  there  to  receive  payment. 
I  cannot  say  that  the  technical  rules  of  law 

(1)  8  Euit.  168. 
(f )  7  Trant.  486. 
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ought  to  be   pressed  against  hiin,  if  he 

•hews  that  he  did  not  know  who  was  the 

holder  of  the  bill  at  the  time  when  it  became 

due  :  it  seems  hard  to  say,  that  he  should 

be  liable  to  an  action  for  not  paying  at  the 

day.     But  then  the  plea  should  allege,  not 

merely  that  the  acceptor  was  ready  and 

willing  to  pay  the  bill,  but  that  he  had 

gone  to  the  holder^s  house  to  pay  him  and 

had  not  found  him.  The  present  plea  does 

not  go  that  length.     It  is  quite  consistent 

with  all  that  is  alleged  therein,  that  the 

defendant  knew  where  he  lived,  but  that 

he  did  not  take  the  trouble  to  go  and  find 

him ;  whereas,  if  the  defendant  knows  where 

he  lives,  he  is  bound  to  go  and  pay  him. 

This  plea  does  not  answer  the  declaration. 

It  shews,  that  there  has  been  a  breach  of 

the  defendant's  contract,  which  he  has  not 

satisfied. 

Parks,  B. — I  have  no  doubt  that  this  is 
a  bad  plea.   The  declaration  states  the  con- 
tract to  be,that  the  defendant  promised  to  pay 
the  plaintiffthe  amount  of  this  bill  according 
to  its  tenor  and  effect,  and  of  the  said  ac- 
ceptance and  indorsement ;  and  the  law  is 
correctly  stated  therein,  that  the  plaintifThas 
a  right  ofaction  by  virtue  of  the  indorsement; 
If  a  person  accepts  a  negotiable  instrument, 
though  he  cannot  find  the  holder,  he  must 
suffer  the  consequences.     He  has  bound 
himself  to  pay  a  precise  sum  on  a  stated 
day,  and  must  do  so.     The  meaning  of  a 
plea  of  tender  is,  that  the  party  has  always 
been  ready  to  perform  his  part  of  the  con- 
tract; and  his  contract,  in  the  present  case, 
is  to  pay  on  a  certain  day.     Nothing  will 
answer  that  contract  but  his  being  ready 
to   pay  on  the  day.     But  that  is  not  the 
plea  here.  There  must  be  some  inaccuracy 
In    the  report  of  the  case  in  the  Common 
Pleas,  or  some  mistake  by  the  Court.  The 
Judges  seem,  indeed,  to  have  considered 
tHere,  that  there  must  be  some  damage  al- 
lei^ed  to  have  been  sustained  by  the  plain- 
ti^F;    but  if  there  be  a  covenant  to  pay 
on   a  certain  day,  nothing  will  relieve  the 
cowenantor  but  a  payment  or  a  tender  on 
that  day.     That  case  ought  not  to  govern 
oor  <lecision. 

601XAND,  B.  and  Gurnet,  B.  concurred. 

Judgment  for  the  plaint^. 


18d7.     1 
Jan.  18.  I    "^»«^-"«^- 

Attorney — Privilege, 

Since  the  %  Will,  4.  c.  89.  an  attorney  has 
still  the  privilege  of  being  sued  in  his  own 
court. 

Assumpsit  against  the  defendant,  as  the 
drawer  of  a  bill  of  exchange. 

Plea — ^That,  at  the  commencement  of 
this  action,  the  defendant  was  one  of  the 
attornies  of  the  Court  of  King's  Bench,  and 
during  all  that  time  prosecuted  and  defend- 
ed, and  still  prosecutes  and  defends,  divers 
suits  and  pleas  for  divers  subjects  as  their 
attorney  ;  and  that  he  and  all  the  other 
attornies  of  that  court  ought,  by  ancient 
custom  and  the  liberties  and  privileges  of 
the  court,  to  be  free  and  exempt  from  being 
compelled  against  their  will,  and  have  not 
been  accustomed  to  be  compelled,  to  answer 
pleas  in  any  action  before  any  Justices,  ex- 
cept in  the  Court  of  King's  Bench;  and 
that  the  defendant  was  not  an  attorney  of 
this  court.  Verification.  And  the  plea  con- 
cluded with  a  prayer  of  judgment,  if  the 
Court  would  take  cognizance  of  the  suit. 

General  demurrer. 

Piatt,  in  support  of  the  demurrer. — ^The 
Uniformity  of  Process  Act,  2  WilL  4.  c.  39, 
which  has  taken  away  the  attorney's  right 
of  suing  by  bill,  has  also,  in  effect,  taken 
away  the  custom  and  privilege  of  attornies, 
of  being  sued  in  their  own  court.  The 
whole  custom  must  be  taken  together ;  and 
if  part  be  removed,  the  rest  also  falls. 
Certainly,  there  is  no  reason  why  the  cus- 
tom should  continue.  Wright  v.  Skinner  (l) 
will  probably  be  cited  on  the  other  side, 
but  it  is  no  authority  on  this  point. 

BarstoWf  contr^,  was  stoppedi* 

Lord  Abinoer,  C.B. — ^There  is  nothing 
in  the  objection  to  this  plea.  I  apprehend 
that  the  legislature  did  not  intend  to  repeal 
any  ancient  privilege  by  a  side  wind,  either 
the  privilege  of  an  attorney  op  the  privilege 
of  parliament.  The  statute  otily  gives  this 
form  of  process  in  lieu  of  the  ancient  forms. 

Parke,  B. — The  statute  only  substitutes 
the  writ  of  summons  for  the  bill,  and  leaves 
the  privilege  of  the  attorney  as  it  was  before.- 

(1)  1  Mm.  &  W.  144;  i.c  5  Uw  J.  Rep.  (N.sO 
£zfh.  90. 
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BoLLAND,  B.  and  GurmxTi  B.  concurred ; 
and — 

Judgment  for  defendant • 


} 


HARDING  V.  8TOKE8. 


1857. 

Jan.  19. 
Bribery — Municipal  Corporation. 

Under  the  S  ^^  WilL  4.  c.  TG.  i.  54, 
there  are  three  distinct  offencei :  the  pro- 
curing a  voter  to  be  corrupted ;  the  corrupt" 
ing  him ;  and  the  offering  to  corrupt  him; 
and,  to  constitute  the  second,  there  must  be 
the  qffer  of  a  bribe  on  the  one  side,  and  the 
acceptance  of  it  by  the  other,  though  it  is 
imnuUerial  whether  the  agreement  be  afters 
wards  performed  or  not. 

It  is  for  the  jury  to  say,  whether  the  offer 
has  been  accepted,  and  tJie  parties  have  en' 
Ured  into  amy  agreement  as  to  the  vote. 

Debt  for  a  penalty  on  the  5  &  6  Will.  4. 
c  76.  8.  54. 

The  declaration,  which  was  demurred  to» 
is  set  out  in  the  report  of  the  argument  on 
the  demurrer  (1).  AfWr  judgment  on  the 
demurrer,  which  was  ffiven  for  the  plaintiff, 
the  defendant  pleaded  that  he  did  not  cor- 
rupt the  said  J.  W.  in  manner  and  form. 

The  cause  canae  on  for  trial,  at  the  last 
Snmmer  Assises  for  the  county  of  Somer- 
set, before  Alderson,  B.,  when  die  plaintiflfs 
case  rested  on  the  evidence  of  a  witness 
who  stated,  that  during  the  canvass  for  the 
election  of  councillors  for  the  borough  of 
Bristol  in  1835,  the  defendant  called  upon 
him  to  ask  him  for  his  vote*  He  had  al- 
ready promised  to  vote  for  the  candidates 
in  the  opposite  interest,  and  told  the  de- 
fendant so.  The  latter  offered,  if  he  would 
vote  for  him,  to  employ  him  in  hauling 
some  stones.  Tlie  witness  said  it  was  a 
very  good  offer,  but  he  did  not  know  what 
he  could  do ;  he  would,  however,  see  the 
^her  party.  The  witness  and  the  defen- 
dant then  separated,  and  did  not  meet  again 
on  the  subject,  the  witness  voting  accord- 
ing to  his  first  promise.  It  was  otijected, 
that  this  evidence  did  not  support  the  de«i 
^ration,  which  imported  that  the  voter 
bad  been  bribed,  whereas,  at  the  utmost, 
tbifi  was  ooJy  an  ofier  to  bribe.    The 

(1)  See  5  Law  J.  Rep.  (its.)  Ezch.  |7$. 


kamed  Judgt  at  first  overmled  the  objee* 
tioo,  and  the  case  went  to  the  jury  upon 
the  credit  of  the  witness.  The  jury  coold 
not  agree  in  their  verdict,  and  were  locked 
up  all  night.  In  the  morning  his  Lordship 
nonsuited  the  plaintiff,  on  the  objectioD 
taken  during  the  trial. 

Erie,  in  last  term,  obtained  a  rule 
to  set  that  nonsuit  aside,  and  to  have  a 
new  trial,  on  the  ground  that  the  offence 
was  complete  by  the  defendant,  who  pio* 
cured  the  party  to  vote  by  means  of  the 
bribe.  The  agreement  of  the  party  was 
enough  to  constitute  the  offence  of  cor- 
rupting. 

Butt  this  day  shewed  cause. — Since  the 
case  ofHenslow  v.  Fawcett(Jt),  it  m^stbe 
admitted,  that  it  is  not  necessary  to  be 
proved  that  the  voter  did  vote  according 
to  the  bribe ;  and  it  may  be  also"  admitted, 
that  under  the  ft  Geo.  ft,  c  24,  ^  attempt- 
ing to  corrupt  is  the  same  offence  as  tbe 
corrupting ;  but  the  language  used  by  the 
legislature,  in  the  present  statute  is  dif- 
ferent. It  is  there  made  a  specific  ofieace 
"  to  offer  to  corrupt*'  a  voter.  To  oormpt 
a  voter  is  one  ofl&nce,  to  ofier  to  corrupt 
is  another.  Now,  there  was  no  evidence 
of  a  corrupting  of  the  voter  here ;  to  con- 
stitute that  o&nce  there  must  have  been 
some  contract  or  agreement  expressly  en- 
tered into  between  the  parties.  In  Sulstm 
V.  Norton  (3),  and  in  HensUm  v.  Fawoftt, 
the  agreement  was  complete ;  tbe  bn*be 
was  taken,  though  the  voter  d^d  not  vote 
according  to  his  agreement.  Here,  tlM 
TOter  did  not  assent  to  tbe  proposal  at  die 
time,  but  took  time  to  comider.  If  be 
had  voted  for  the  defendant's  party,  it 
might  have  been  considered  that  he  bed 
assented  to  the  proposal,  but  he  did  not 

[Alderson,  B.— Is  there  not  a  queitioi 
for  the  jury  on  that  point?  If  so,  tbe 
nonsuit  was  wrong.] 

Erie,  in  support  of  di«  rule»  was  stopped 
by  the  Court. 

Parks,  B. — I  am  of  opinion  that  tbe 
rule  for  the  new  trial  must  be  made  sbeo- 
lute.  The  question  before  the  next  Judge 
who  tries  the  case  will  be,  what  ofiesce 
has  been  committed.     There  are  tbree 

(2)  5  Ad.  &  £1.  51 ;  t.  0.  4  Uw  J.  IU|».(iia) 
K.B.  147. 

(3)  S  Burr.  1fS5. 
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diflbrent  olfoices  pointed  out  in  tUa  tec* 
tion  of  the  statute.  First,  the  complete 
offence  of  procuring  the  party  to  vote, 
when  the  bribe  is  accepted,  and  the  party 
votes  accordingly  ;  the  second  in  point  of 
order,  as  regards  the  enormity  of  the  of- 
fence, is  that  of  corrupting  when  a  bribe 
ia  offered  and  accepted.  Such  appears  to 
be  the  offence  of  corrupting,  according  to 
HensUno  v.  Fawceit^  where  two  of  the 
Judges  (4)  gave  their  opinion,  that  if  the 
party  means^  to  procui^  the  other  to  vpte, 
and  there  is*  an  agreement  between  them 
that  he  shall  give  his  vote  for  the  bribe,  the 
offence  of  corrupting  is  committed  ;  and 
I  confess  that  it  appears  to  me,  that  that  de- 
cision is  correct.  Lord  Denman  and  Little- 
dale,  J.  gave  no  opinion  upon  the  point. 
Then,  if  the  agreement  for  the  vote  be  en- 
tered into,  it  is  immaterial  whether  the  agree- 
ment be  afterwards  executed  or  not.  There  is 
also  a  third  offence  created  by  this  statute, 
which  did  not  exist  under  the  former  Bri- 
bery Acts,  and  it  is  the  offering  to  bribe 
the  voter,  though  the  party  refuse  it,  or 
do  not  assent  to  the  offer  at  the  time. 
Now,  certainly  there  is  some  evidence  to 
go  to  the  jury  in  this  case  of  the  offer  having 
been  accepted  by  the  voter ;  and  if  the  jury 
should  be  of  opinion  that  it  was,  then  the 
second  offence,  namely,  that  of  corrupting, 
is  coipplete ;  but  if  they  should  think  that 
it  was  not  accepted,  that  offence  is  not 
complete  ;  but  the  defendant  would  have 
been  guilty  of  the  offence  of  offering  to 
corrupt. 

BoLLAND,  B.  concurred. 

Aloerson,  B.^I  have  accomplished  the 
object  which  I  had  in  view  at  the  trial, 
namely,  of  ascertaining  the  opinion  of  the 
Court  as  to  the  construction  of  this  statute ; 
and  now  the  next  Judge  will  know  the 
question  which  he  is  to  try.  If  the  parties 
here  have  agreed,  the  one  to  off^  and  the 
other  to  accept  the  employment  on  condi- 
tion of  his  voting  for  the  defendant,  the 
offence  of  corrupting  is  complete,  whatever 
afterwards  may  have  occurred,  whether  he 
did  not  vote  at  all,  or  voted  for  other  can* 
didates.  There  is  abundant  evidence  of 
an  offer  to  corrupt  here,  but  not  of  its 
being  accepted  at  the  time. 

GuBNav,  B.  concurred. 

'     RuU  ahioktte. 
(4)  Psittsoii,  J.  iod  Coltridgf ,  J. 


Erie  applied  for  leave  to  add  a  count 
charging  an  offer  to  corrupt,  but  the  Court 
refused  it. 


} 


WILKINS  V.  PERKINS. 


1837. 

Jan.  21. 

Taxation  of  Costs — Rule^  Michaelmas, 
1  Will.  4.  No.  10. 

The  taxation  of  costs  where  a  copy  of  the 
bill  of  costs,  and  the  affidavit  of  increase  has 
not  been  delivered  with  the  notice  of  taxation, 
pursuant  to  the  rule  Michaelmas,  1  Will,  4. 
No.  1 0,  M  irregular,  unless  the  party  waive 
it  by  attendance  or  otherwise. 

In  this  case,  the  plaintiff's  attorney  ob- 
tained an  appointment  to  tax  costs,  and 
served  it  on  the  defendant's  attorney.  On 
the  proper  day  he  attended  the  Master, 
and  sent  a  clerk  to  the  defendant's  attorney 
to  inform  him  that  the  Master  was  ready, 
but  the  latter  did  not  attend,  and  the  bill 
was  taxed  ex  parte. 

Martin  obtained  a  rule  to  set  this  tax- 
ation aside,  on  the  ground,  that  no  copy 
of  the  bill  of  costs  and  affidavit  of  increase 
had  been  served  with  the  notice  of  taxation, 
as  required  by  the  rule  of  this  court,  Mich. 
1  Will.  4.  No.  10. 

Hvnrfrey  now  shewed  cause. — It  is  not 
usual  to  deliver  it  unless  it  is  required ; 
if  not  required,  it  is  given  to  the  party 
before  the  Master. 

Paeke,  B. — In  that  case,  there  is  a 
waiver  of  the  rule.  But  how  can  you  get 
over  it  without  a  waiver  ?  And  as  the  party 
did  not  attend  the  Uxation,  the  rule  has 
not  been  waived. 

Per  Curiam — 

Rule  absobUe, 


] 


POOLE  8  BAIL. 


1837. 

Jan.  21. 

Bail— 'Notice  of  Justification  by  Prisoner. 

When  two  days'  notice  <^  justification  of 
bail  is  given,  it  must  appear  by  the  notice 
itself  that  ^^  d^endarU  is  a  prisoner. 

In  this  case,  Clarkson  applied  to  justify 
bail,   which  was  not  opposed ;   but  the 
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Master  pointed  out  to  the  Court,  that  the 
notice  was  only  a  two  days*  notice,  and  that 
it  did  not  appear  therein,  as  the  case  really 
was,  that  the  defendant  was  a  prisoner. 

GuRNEY,  B.,  who  was  sitting  alone,  was 
about  to  reject  the  bail ;  when — 

Clarkson  stated,  that  in  a  case  before  Lit- 
tledale,  J.,  in  the  Bail  Court,  the  objection 
had  been  overruled,  on  the  ground,  that 
the  plaintiff  must  know  the  fact  of  the  de- 
fendant being  a  prisoner. 

GuRNEY,  B.  referred  to  the  cases  of 
Creighioris  bail  (1),  and  Frith*i  bail  (2), 
and  desired  this  motion  to  be  made  to  the 
full  Court ;  accordingly — 

Clarkson  moved  again  when  the  Court 
was  full  J  but — 

Parke,  B.  said,  that  the  notice  ought  to 
contain  this  fact.  They  had  made  some  in- 
quiry about  the  case,  referred  to,  but  were 
not  satisfied  as  to  its  circumstances.  The 
plaintiff  does  not  necessarily  know  that  the 
defendant  is  in  custody,  as  he  may  render 
without  any  information  being  given  to  the 
plaintiff;  therefore,  this  notice  is  irregular. 

Gurney,  B. — There  is  also  this  differ- 
ence. Here,  the  rule  of  allowance  operates 
as  a  supersedeas,  and  discharges  the  pri- 
soner out  of  custody :  not  so  in  the  King's 
Bench. 

Bail  rejected. 


.} 


TAYLOR  9.  MONTAGUE. 


1837 

Jan.  21 

Practice, — Judgment  as  in  case  of  a  Non^ 
Stat. 

Where,  after  issue  joined,  the  plaintiff  be^ 
came  bankrupt,  and  his  assignees  refused  to 
prosecute  the  suit,  the  Court  discharged  a 
rule  ftnr  judgment  as  in  case  of  a  nonstut,  on 
a  peremptory  undertaking,  only  on  the  terms 
ofhisjlnding  security  for  costs. 

Godson  had  obtained  a  rule  for  judgment 
as  in  case  of  a  nonsuit. 

Knowles  shewed  cause,  on  an  affidavit, 
from  which  it  appeared,  that  since  issue 
was  joined,  the  plaintiff  had  become  bank- 
rupt ;  and  the  assignees  had  refused  to  go 

O)  iCr.  &M.  SS5. 
(«)  «  Dowl.  P.C.  2«9. 


on  with  the  action.  He  alleged  as  in  ex- 
cuse, that  the  plaintiff  had  been  unable  to 
procure  several  material  witnesses,  and 
offered  a  peremptory  undertaking. 

Per  Curiam. — ^The  i>ankruptcy  has  pat 
an  end  to  the  plaintiff's  right  of  action,  and 
vested  it  in  the  assignees,  who  refuse  to 
prosecute  the  suit.  The  rule  can  only  be  dis- 
charged on  a  peremptory  undertaking,  the 
plaintiff  finding  security  for  the  costs  of 
the  cause  within  a  month ;  otherwise  tbe^ 
Rule  to  be  made  absolute. 


} 


ALLEN  V.  WALKER. 


1887. 

Jan.  24. 

Bill  of  Exchange — Judgment  for  want  of 
a  Plea. 

In  an  action  against  the  indorser  ofalM 
of  exchange,  drawn  by  a  third  party,  the 
defendant  pleaded,  that  he  did  not  make  and 
dram  the  said  bill  as  in  the  declaratioH  al* 
leged:—Held,  that  the  plaintiff  amid  ^ 
treat  this  plea  as  a  nullity,  and  signjudg* 
mentfor  want  of  a  plea. 

The  plaintiff  declared  in  assumpsit  i^ainst 
the  defendant,  as  indorser  of  a  bill  of  ex- 
change, drawn  by  a  third  person,  indorsed 
to  the  defendant,  and  by  him  to  the  plain- 
tiff. The  defendant's  attorney  having  &iled 
in  an  application  to  obtain  further  time  to 
plead,  delivered  two  pleas,  one  to  the  plain- 
tiff's attorney  at  the  Judge's  chambers, 
the  other  at  his  office.  One  was  a  plea  of 
non  assumpsit,  and  the  other  was  a  plea 
that  the  defendant  did  not  make  or  draw 
the  said  bill  of  exchange,  as  in  the  said  first 
count  is  alleged.  He  then  served  a  notice 
to  withdraw  his  plea  first  delivered.  The 
plaintiff^'s  attorney,  not  knowing  to  which 
the  notice  referred,  signed  judgment. 

B.  V.  Richards,  on  a  former  day,  obtain- 
ed a  rule  to  set  this  judgment  aside. 

J.  Evans  shewed  cause. — ^The  judgment 
is  regular.  If  the  defendant's  attorney  in- 
tended that  the  plea  of  non  assumpsit  should 
remain,  that  is  no  plea.  If  he  intended  tbe 
other  plea,  it  is  equally  a  nullity.  It  is  t 
traverse  of  that  which  is  not  alleged  in  the 
declaration — namely,  that  the  defendant 
made  and  drew  the  biU  of  exchange.  It  is 
only  alleged  that  he  indorsed  it. 
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Parks,  B. — ^Tfae  plea  is  bad  in  point  of 
form ;  but,  as  every  indorser  is  in  law  a 
drawer,  the  plea  is  good,  if  the  declaration 
be  considered  with  that  view ;  and  you  can- 
not tr^at  it  as  a  nullity.  That  can  only 
be  done  when  no  sense  can  be  made  of  the 
plea. 

Aldbrsok,  B. — The  plea  is,  that  the  de- 
fendant did  not  draw  the  bill  of  exchange 
modo  et  formd  ;  now  the  modus  et  forma 
stated  in  the  declaration,  is  by  indorsement. 
There  is  a  traverse,  and  the  plea  cannot  be 
treated  as  a  nullity. 

Per  Curiam — 

Rule  absolute. 


1837.     > 
an.  «7.  3 


ROT  9.  BRISTOWE. 


Jan. 

Striking  out  Counts — Rule,  Horn  to  be 
drawn  up* 

A  rule  for  striking  out  counts,  was  drawn 
up  witlumt  reading  the  declaration,  or  any 
qffidavil.     The  Court  discharged  it. 

This  was  a  declaration  containing  two 
counts.  The  first  count  charged,  that  one 
Edward  Thompson  was  the  owner  and 
proprietor  of  divers  shares  in  the  Manches- 
ter, Bolton,  and  Bury  Canal  Navigation 
Railway,  and  the  said  plaintiff  dealt  with 
the  defendant,  as  the  agent  of  the  said  £. 
T,  authorized  by  the  said  £.  T.  to  sell  the 
said  shares,  and  the  plaintiff  entered  into  a 
contract  with  the  defendant,  as  such  agent 
of  the  said  E.  T,  so  authorized  by  him, 
and  agreed  to  buy  the  said  shares;  and 
it  alleged  that  the  defendant  promised  that 
be  was  then  authorized  by  the  said  £.  T. 
to  sell  the  said  shares,  yet  the  defendant 
was  never  authorized  by  £.  T.  to  make 
the  contract,  and  E.  T.  refused  to  be  bound 
by  it,  and  repudiated  the  same,  by  reason 
whereof  the  plaintiff  was  prevented  from 
buying  other  shares,  which  he  would  have 
done.  The  second  count  stated,  that  in 
consideration  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  agreed  to  buy  of 
and  from  the  defendant  eleven  shares  in 
the  Canal  and  Railway,  the  defendant  pro- 
mised the  plaintiff  to  cause  the  said  shares 
to  be  transferred  to  the  plaintiff  in  a  rea- 
sonable time  in  that  behalf.  It  then  alleged, 


that  although  the  plaintiff  was  ready  to 
buy  the  said  shares,  and  accept  such  trans- 
fer, the  defendant  would  not  cause  the  said 
shares  to  be  transferred  to  the  plaintiff, 
but  wholly  failed,  and  made  default,  and 
the  plaintiff  lost  the  shares.  On  a  former 
day — 

Cowhng  had  obtained  a  rule  to  strike 
out  one  of  these  counts,  on  the  ground  that 
the  declaration  was  contrary  to  the  rule 
Hil.  4  Will.  4,  No.  6,  citing  Jenkins  v. 
Tre^r(l);  against  which — 

Crompton  now  shewed  cause,  and  ob- 
jected that  the  rule  could  not  be  supported. 
It  was  simply  a  rule  to  strike  out  one  of 
the  counts,  and  was  not  drawn  up  on  read- 
ing the  declaration,  or  any  affidavit  stating 
the  nature  or  effect  of  the  separate  counts. 

Cowling  said  this  rule  was  drawn  up  in 
the  same  manner  as  in  Jenkins  v.  Treloar, 
but — 

The  Court  held,  that  it  was  insufficient, 
and 

Discharged  the  rule. 


1837 
Jan.  31 


.} 


GRIFFITH  0.  HARRIES  AND 
ANOTHER. 


Justices — Conviction — Game  Act, 

By  the  1^2  IVill,  4.  c.  32,  (the  Game 
Act,  J  all  penalties  were  to  be  paid  to  the 
overseer  of  the  poor  of  the  parish,  in  aid  of 
the  county  rate;  but  by  the  5^6  Will.  4. 
c,  20.  s.  21,  it  is  directed  that  the  penalties 
shall  be  paid  one  moiety  to  the  informer,  and 
the  other  to  the  overseer  of  the  parish,  to  be 
by  him  applied  in  the  manner  before  directed: 
— Held,  that  a  conviction  under  the  first  act, 
directing  the  whole  penalty  to  be  paid  to  the 
overseer,  to  be  by  him  applied  according  to 
law,  was  bad;  and  that  the  Justices  who 
signed  it,  were  liable  to  an  action  for  false 
imprisonment. 

[For  the  report  of  the  above  case,  sec 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  29.] 


(t)  1  Mee.  &  W.  16 ;  s.  e.  5  Law  J.  Rep.  (if.8.) 
Eioh.  113. 
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Practice. — Bail — Attaehmeni  agam$t  the 
Sheriff. 

Bail  were  excepted  to  on  the  Wth,  when  a 
declaration  was  delivered  de  bene  esse.  On 
the  ISth,  notice  of  justifcation  was  delivered 
for  the  16/ A,  when  further  time  was  given  for 
justifying  bail  until  the  21  st,  on  payment  of 
costSf  which  were  not  paid,  hut  on  the  ftOth 
the  defendant  was  rendered.  On  the  21  st, 
a  rule  nisi  for  an  attcuihment  against  the 
sheriff,  for  not  bringing  in  the  body,  was 
obtained,  against  whtch,  cause  was  shewn  on 
the  2Sth.  It  was  a  town  cause,  and  the  last 
sittings  were  on  the  2Sth : — Held,  that  the 
attachment  was  regular,  and  that  the  plain^ 
tiff  had  lost  a  trial ;  consequently,  tt  was 
ordered  to  stand  as  a  security. 

The  defendant  was  arrested  on  the  Slst 
of  December.  On  the  5th  of  January  the 
sheriff  was  ruled  to  return  the  writ.  On  the 
7th  of  January,  bail  was  put  in,  which  were 
excepted  to  on  the  11th,  the  plaintiff  at 
the  same  time  delivering  a  declaration  de 
bene  esse.  On  the  13 thy  there  was  a  notice 
of  justification  for  the  16th,  when  the  body 
rule  expired.  The  bail  did  not  justify 
jon  the  16th,  but  obtained  further  time 
until  the  21st,  the  defendant  paying  the 
costs,  and  putting  the  plaintiff  in  the  same 
situation  as  he  would  have  been  in,  if  the 
bail  had  justified  in  time.  Instead  of  the 
defendant's  justifying  at  th»  time  so  en- 
larged, he  was  rendmd  on  the  20th.  It 
was  a  town  cause. 

A  rule  nisi  was  obtained  for  an  attach- 
ment against  the  sheriff  on  the  £lst. 

Jervis  now  shewed  cause.*^The  attach-* 
ment  cannot  issue  in  this  case,  as  the  de- 
fendant was  at  liberty  to  put  in  bail,  or  to 
render  before  the  21st. 

Humfrey. — The  rule  was  conditional 
upon  the  payment  of  the  costs,  and  they 
have  not  been  paid. 

[The  Court  were  of  opinion  that  the 
sheriff  was  liable  to  the  attachment.] 

Jervis* — Then,  on  payment  of  costs,  the 
sheriff  may  be  relieved,  and  the  plaintiff 
cannot  insist  upon  the  bail-bond  standing 
as  a  security.     He  has  not  lost  a  trial,  for 


two  reasons ;  first,  because  the  defon&nt 
was  not  bound  to  plead  until  die  26th,  that 
is,  four  days  after  the  body  rule  expired, 
when  the  defendant  would  be  in  court. 
That  being  the  case,  issue  could  not  have 
been  joined  before  the  21st,  and  then  eight 
days*  notice  of  trial  must  have  been  given ; 
that  would  have  expired  on  the  29u,  and 
this  day,  which  is  the  28th,  is  the  last  sit- 
tings in  London. 

Humfrey. — But,  by  the  practiee,  the 
time  to  plead  dates  firom  the  delivery  of 
the  declaration. 

[Parke,  B.— That  is  so.] 

Jervis. — The  other  answer  is,  that  the 
plaintiff  has,  by  his  conduct,  extended  the 
time  for  the  defendant  to  t>roceed.  He 
ought  to  have  moved  for  an  attachment  oo 
the  21  St;  then  the  sheriff  might  have  come 
and  shewn  cause,  and  the  case  would  have 
been  disposed  of  before  this  day. 

Humfrey. — It'  is  immaterial  when  the 
discussion  takes  place  on  this  rule.  The 
simple  question  is,  whether,  supposing 
the  proceedings  were  r^ular  on  each  side, 
the  plaintiff  could  have  gone  to  trial  thii 
day.  Now,  it  appears,  that  in  this  case  he 
could  have  done  so.  The  rule  of  Trinity 
Term,  2  Will.  4,  No.  V.,is, "  that  upon  stty* 
ing  proceedings  upon  an  attachment  against 
the  sheriff,  the  attachment  shall  stand  as  a 
security,  if  the  plaintiff  shall  have  dedarcd 
de  bene  esse,  and  shall  have  been  prevente^l 
for  want  of  special  bail  being  perfected  in 
due  time  from  entering  his  cause  for  trial, 
in  a  town  cause,  in  the  term  next  after  that 
in  which  the  writ  is  returnable,  and  in  a 
country  cause,  at  the  ensuing  assises.** 
Now,  supposing  that  bail  is  not  perfected 
until  the  last  day  of  the  tern,  so  that  os 
discussion  can  take  place  until  the  ensuing 
term,  can  it  be  said  that  the  plaintiff  would 
not  have  lost  a  trial,  if  he  cannot  try  at  the 
assises? 

Parki,  B. — ^That  corrects  an  impressiaa 
which  I  had  formed,  and  I  now  think  that 
the  time  of  the  discussion  is  not  of  import- 
ance. 

Per  Curiam. — The  attachment  most 
stand  as  a  security. 
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CotU'-Wrtt  of  Trial 


1837 
Jan, 


J0NB8  V.  BARNES. 


A  sheriff,  or  Judge  of  an  inferior  court, 
to  nfhom  a  writ  of  trial  tt  sent,  has  no  power 
of  certifying  to  deprive  a  plaintiff  of  costi^ 
pursuant  to  the  43  Elix.  c.  6.  #.  2. 

After  verdict  for  a  sum  under  iOs.,  the 
Court  refused  to  stay  proceedings  on  pay^ 
ment  of  the  debt  without  costs. 

This  was  a  case,  which  had  been  tried 
before  the  under-sheriff*  of  Gloucester,  on 
a  writ  of  trial,  when  the  plaintiff*  recovered 
a  verdict  for  1/.  \5s.  9d. 

Francilhn  now  moved  for  a  rule  calling 
upon  the  plaintiff*  to  produce  the  writ  of 
trial  to  the  under-sheriff*,  that  the  latter 
might  certify,  under  the  43  Eliz.  c.  6.  s.  2, 
that  the  damages  were  under  40s. ,  or  that, 
upon  payment  of  the  debt,  without  costs, 
all  proceedings  might  be  stayed. 

[Pa&ke,  B. — Has  the  sheriff*  any  pow^r 
to  certify  under  that  statute  ?] 

That  act  authorizes  the  Judges  of  the 
Courty  and  the  Justices  before  whom  the 
action  is  tried,  to*  certify.  The  sheriff*, 
though  not  strictly  a  Justice,  is  a  Judge  be- 
fore whom  the  cause  is  tried.  He  has  the 
like  powers  as  a  Judge,  for  he  can  nonsuit, 
and  directs  the  jury.  In  Wardroper  v. 
Richardson  {\\  indeed,  the  point  has  been 
decided  against  the  defendant ;  but  it  is 
submitted,  that  that  decision  is  not  correct. 

[Lord  Abinoer,  C.  B. — The  sheriff*  is 
not  made  a  Judge  by  the  statute — he  is 
only  an  officer  or  commissioner  of  this 
court  for  the  purpose  of  trying  the  cause. 
As  to  the  power  of  nonsuiting,  a  party  has 
a  right  to  be  nonsuited,  if  he  is  not  pre- 
pared with  his  evidence.] 

Then  the  Court  will  grant  the  other  part 
of  the  rule. 

[Parks,  B. — It  must  appear  that  the 
debt  was  under  40«.,  and  was  one  which 
could  be  sued  for  in  the  county  court.] 

The  verdict  shews,  that  the  debt  waa 
under  40«.;  and  it  appears,  from  the  venue, 
which  must  be  taken  to  be  correct,  that  the 
debt,  which  was  for  goods  sold  and  deli- 
vered, was  contracted  within  the  county  of 
Gloucester. 


[Parke,  B. — The  goods  may  have  been 
sold  in  one  county  and  delivered  in  an- 
other. Have  you  any  instance  of  the 
Court's  interfering,  except  in  an  earlier 
stage  of  the  cause,  and  except  where  it 
appears  clearly  from  the  pleadings  or  from 
the  plaintiff**s  own  admission,  that  he  is 
not  going  for  more  than  40«.  ?] 

Certainly  not.  Previously,  the  Courts 
were  not  called  upon  to  interfere  after 
verdict,  because  the  Judge,  at -the  trial, 
could  certify. 

Parke,  B. — If  the  debt  be  really  under 
40#.,  and  the  plaintiff*  is  proceeding  vexa- 
tiously  in  the  superior  court,  that  should 
have  been  shewn  to  the  Judge  as  an  answer 
to  the  application  for  a  writ  of  trial. 

Per  Curiam — 

Rule  refused. 


(1)  1  Ad.  ft  ED.  79 ;  s.  0.  4  Uw  J.  Rep.  (nX 
K.k  fir.  n. 

Nsw  Series,  VI.— Excheq.  Pl. 


1837.     > 
Jan.  15.  S      "'''''''^''  ''•  ''^"' 
Vendor  and  Purchaser — Auctioneer. 

By  an  agreement  of  reference,  pursuant 
to  a  Judge's  order,  between  G.  and  H,  prO' 
fessing  to  be  administrator  cum  testamento 
annexo  of  A,  all  matters  were  referred  to 
an  arbitrator,  who  directed  certain  premises 
to  be  sold  by  an  auctioneer,  assented  to  by 
both  parties,  and  the  purchase-money  to  be 
applied  in  a  particular  manner.  G's  at' 
tomey,  who  knew  that  administration  hafi 
not  been  taken  out  by  H,  became  the  pur* 
chaser  at  the  sale,  and  paid  a  deposit  to  the 
auctioneer,  it  being  understood  at  the  time  of 
the  sale,  that  H.  would  take  out  such  letters 
of  administration.  This  he  refused  to  do: — 
neld,  first,  that  the  purchaser  could  recover 
his  deposit  from  the  auctioneer  without  notice 
of  his  rescinding  the  contract ;  secondly, 
that  he  was  not  prevented  from  taking  the 
objection  by  his  previous  knowledge  of  the 
defect ;  and,  thirdly,  that  an  attornment  of 
one  of  the  tenants  to  tlie  purchaser,  wa^  no 
answer  to  this  action. 

Assumpsit  for  money  had  and  received. 

Plea — non  assumpsit. 

At  the  trial,  before  the  Lord  Chief  Baron, 
at  the  London  SiUings  after  last  term,  it 
appeared  that  the  defendant  was  an  auc- 
tioneer, who  had  sold  a  leasehold  estate 
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at  Pentonville,  by  public  auction,  at  which 
the  plaintiff  had  been  the  highest  bidder, 
and  was  declared  the  purchaser.  He  paid 
a  deposit  on  that  purchase  into  the  hands 
of  the  defendant,  and  the  action  was 
brought  to  recover  that  deposit  and  in- 
terest thereon,  the  vendor  not  having  made 
a  good  title.  The  sale  took  place  under 
these  circumstances: — it  appeared  that 
the  legal  estate  in  the  premises  had  vest- 
ed in  one  Adams,  who  died  intestate, 
and  administration  had  never  been  taken 
out  to  his  effects.  The  plaintiff  was  the 
attorney  of  a  person  named  Griffin,  who 
claimed  the  property ;  and  one  Hay  ward, 
an  attorney,  represented  the  interest. of  the 
intestate's  estate.  There  were  proceedings 
in  ejectment  pending  between  Adams  ancf 
Griffin;  and  on  the  14th  of  February  IS32, 
by  an  order  of  Parke,  B.,  the  matters  in 
difference  between  Griffin  and  Hayward 
were  referred  to  arbitration,  and  the  order 
directed  that  Hayward  should  take  admi- 
nistration. An  agreement  of  reference 
was  then  executed,  wherein  Hayward  de- 
scribed himself  as  administrator  with  the 
will  annexed.  The  arbitrator  awarded 
that  the  premises  should  be  forthwith  sold 
by  the  defendant,  an  auctioneer,  which  was 
assented  to  by  both  parties.  After  the  sale, 
Hayward  refused  to  take  out  administra- 
tion, and  the  plaintiff*  thereupon  brought 
this  action  to  recover  the  deposit.  For  the 
defendant  it  was  contended,  first,  that  he 
was  not  liable  until  the  plaintiff*  had  given 
notice  of  his  having  rescinded  the  contract, 
and  no  such  notice  was  proved  ;  secondly, 
that  in  this  case  the  plaintiff  was  aware  of 
the  defect  of  title  when  he  purchased ; 
and,  thirdly,  it  was  shewn  that  an  attorn- 
ment had  taken  place  by  one  of  the  tenants 
to  the  plaintiff*,  subsequent  to  the  purchase. 
His  Lordship  overruled  the  objections, 
giving  the  defendant  leave  to  move  to  enter 
a  nonsuit,  and  the  plaintiff*  recovered  a 
verdict  for  87/.  10«.,  the  amount  of  the 
deposit. 

Sir  W,  W,  FoUett  now  moved,  pursuant 
to  leave,  upon  the  several  objections.  On 
the  second  objection,  he  cited  Hunt  v.  Silk 
(1),  and  contended,  that  after  the  attorn- 
ment, which  was  equivalent  to  a  taking 
possession  of  the  estate,  the  plaintiff*  could 

(1)  5  East,  449. 


not  rescind  the  contract :  such  also  ii  the 
doctrine  in  courts  of  equity. 

[Parke,  B. — Do  you  mean  to  say  ihtl 
the  purchaser  is  bound  to  take  the  estate 
with  a  bad  title  ?  This  is  not  a  case  of  the 
rescinding  of  the  contract,  but  the  money 
has  been  deposited  in  the  haads  of  the 
auctioneer,  to  abide  the  event  of  a  good 
title  being  completed  ;  and  the  only  ques- 
tion here  is,  whether  that  event  has  hap- 
pened ?  If  the  title  cannot  be  completed, 
it  is  to  be  paid  back  to  the  purchaser. 
How  is  that  question  aff*ected  by  the  taking 
possession?] 

The  objection  cannot  be  taken  in  this 
case  by  the  plaintiff*:  he  knew  that  admi- 
nistration had  not  been  obtained  at  the  time 
he  agreed  to  purchase  the  property,  and 
has  therefore  no  right  to  complain  of  that 
defect,  especially  as,  in  face,  he  authoriied 
the  sale. 

[Lord  AaiNOEa,  C.B.— At  the  limt  oC 
the  sale,  however,  all  parties  relied  npos 
Hay  ward's  taking  out  administration,  and 
thus  completing  the  title.] 

Then  the  defendant  ought  to  have  had 
notice.  He  was  authorized  by  the  award 
and  by  both  parties  to  sell  their  propertj, 
and  therefore  he  received  this  money  tt 
a  stakeholder,  to  be  paid  over  in  the 
manner  directed  by  the  award ;  and  then 
can  be  no  alteration  of  the  manner  in  which 
it  is  to  be  applied,  at  least  without  notice. 

[Parke,  B. — You  have  not  arri^  «• 
that  stage  of  the  case,  in  which  the  award 
would  become  applicable.  Until  the  sale 
of  the  estate  has  been  completed,  and  die 
purchase -money  has  been  paid,  the  diicc* 
tions  in  the  award  do  not  apply.] 

The  defendant  was  not  simply  an  a\l^ 
tioneer  in  this  case,  but  a  stakeholder;  and 
in  that  character  was  entitled  to  notice' 
It  is  very  hard  upon  him  if  he  is  not. 

Lord  Abingsr,  C»B. — ^The  whole  caic 
depends  upon  its  own  circumstances.  0% 
the  p1aintiff**s  evidence  it  stood  that  th» 
defendant  was  an  auctioneer,  holdir^a^^ 
posit  on  a  purchase,  where  the  tide  hsd 
not  been  completed  ;  and  it  was  objected 
that  he  ought  to  have  had  notice  of  ihf 
contract  having  been  rescinded.  I  •*• 
inclined  to  nonsuit  on  this  objection*  ^ 
the  defendant  proved  that  be  was  to*^ 
thing  more  than  an  auctioneer,  and  chats' 
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was  a  stakeholder.  That  being  the  case, 
I  thought  he  was  not  entitled  to  notice. 
All  the  parties  had  a  due  knowledge  of 
the  defect,  and  the  money  was  paid  on  a 
full  understanding,  that  a  certain  act  would 
be  performed,  which  would  remedy  it. 
That  was  not  performed.  If  the  defendant 
had  held  the  money  simply  as  an  auctioneer, 
be  might  have  been  entitled  to  notice ; 
but  I  think  that  the  defendant  must  be 
taken  to  have  been  a  stakeholder,  and  then 
the  plaintiff  is  entitled  to  recover  without 
notice.  I  remember  cases  have  occurred 
where  the  auctioneer  has  been  called  upon 
after  he  has  paid  over  the  deposit  to  the 
vendor,  and  then  it  may  have  been  held 
that  he  was  not  liable. 

Parke,  B. — It  seldom  happens  that  an 
action  is  brought  against  an  auctioneer 
without  notice  that  the  contract  has  been 
rescinded.  But  ought  not  the  auctioneer 
to  take  notice  of  the  event,  on  the  happen- 
ing of  which  the  money  is  to  be  paid  over 
either  to  the  one  party  or  to  the  other  ? 
This  is  but  the  common  case  of  a  sale  of  a 
house  by  auction,  where  the  payment  of 
the  deposit  depends  on  the  event ;  and  the 
▼endee  was  here  entitled  to  his  deposit, 
since  no  title  was  completed.  The  law 
does  not  require  any  notice  to  be  given. 

BoLLAND,  B.  concurred. 

Sir  W.  W.  FoUetU  with  reference  to  the 
last  observation  of  the  Lord  Chief  Baron, 
referred  to  Gray  v.  Outteridge  (2),  where 
it  was  held  by  Lord  Tenterden,  that  an 
auctioneer  was  a  stakeholder,  and  not  the 
agent  of  the  vendor ;  consequently,  he  was 
liable  for  the  deposit,  though  he  had  paid 
it  over  to  the  vendor  before  notice. 

Rule  refused. 


WESTBURY  V.  ABERDEIN. 


1837.     \ 
Jan.  16.  3 

Insurance — Concealment  of  a  material 
Pact. 

Two  vessels  sailed  from  Malaga  for  Lon* 
dan,  one,  the  Fruiter,  on  the  9th  of  October, 
the  other,  the  King  George,  on  the  lOth; 
they  passed  through  the  Straits  of  Gibraltar 

(f )  1  Man.  &  R.  6t4 ;  i.  c.  6  Law  J.  Rep.  K.B. 
IM ;  3  C.  &c  P.  40. 


m  company,  and  thus  completed  the  more 
dangerous  part  of  the  voyage.  On  the  2 1  st, 
the  Fruiter  saw  the  King  George  off  Oporto, 
and  arrived  in  the  port  of  London  on  the  SOth. 
The  captain  communicated  the  fact  of  his 
having  seen  the  King  George  off  Oporto  to 
the  owner,  who  effected  an  insurance  on  that 
vessel  on  November  3,  without  informing  the 
underwriters  of  that  fact : — Held,  in  an  action 
on  the  policy,  that  it  was  a  question  to  be 
submitted  to  the  jury,  whether  that  fact  did 
increase  the  risk,  and  was,  under  the  circum^ 
stances,  material  to  be  communicated  to  the 
underwriters. 

This  was  an  action  on  a  policy  of  insur* 
ance,  dated  the  3rd  of  November,  on  a 
ship  called  the  King  George,  at  and  from 
Midaga  to  London. 

There  were  two  pleas  not  material ;  the 
third  was,  that  after  the  King  George  had 
sailed  from  the  port  of  Malaga,  and  had 
completed  more  than  half  her  voyage,  she 
was  seen  at  sea  by  the  captain  of  a  ship 
called  the  Fruiter,  which  had  arrived  five 
days  before  the  policy  was  executed,  of 
which  fact  the  plaintiff  had  notice,  but  did 
not  disclose  the  circumstance,  which  was  a 
material  one,  to  the  underwriters. 

At  the  trial,  before  the  Lord  Chief  Baron, 
at  the  London  Sittings  after  'Trinity  term, 
the  facts  proved  in  evidence  were  these : 
Two  ships,  the  Fruiter  and  itieKing  George, 
sailed  from  Malaga  in  October  1835,  the 
former  on  the  9th,  the  latter  on  the  10th. 
They  passed  through  the  straits  of  Gib- 
raltar, on  the  14th  were  both  in  company 
off  Cape  St.  Vincent,  and  then  separated. 
On  the  21st  the  captain  of  the  Fruiter  saw 
the  King  George  off  Oporto.  A  gale  of 
wind  came  on,  and  they  again  parted.  The 
Fruiter  arrived  in  London  on  the  30th. 
The  captain,  in  the  evening  of  that  day, 
aaw  the  plaintiff*,  who  was  the  owner  of  the 
King  George,  and  communicated  these 
facts  to  him.  On  the  3rd  of  November, 
the  policy  was  effected ;  the  time  when  the 
ship  sailed  was  communicated  to  the  under- 
writers, and  the  arrival  of  the  Fruiter  was 
also  known  to  them,  but  the  plaintiff*did  not 
communicate  the  fact  of  the  Fruiter  having 
seen  the  King  George  off  Oporto  on  the 
21st.  It  appeared  that  the  Fruiter  had 
arrived  within  the  average  time  of  such 
voyages,  and  that  the  principal  part  of  the 
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risk  is  between  Malaga  and  Gibraltar. 
The  premium  taken  was  60«.,  the  ordinary 
premium  beinff  only  StOs.  The  vessel  was 
lost  on  the  25ui,  His  Lordship  lefl  it  to  the 
jury  to  say,  whether  the  fact  of  the  Fruiter 
having  seen  the  King  George  on  the  21st, 
off  Oporto,  was^  material  to  be  communi- 
cated to  the  underwriters,  expressing  a 
strong  opinion  of  his  own,  that  it  was  not,  ^ 
saying  that,  as  the  more  dangerous  part  of 
the  voyage  was  over,  the  knowledge  of 
their  having  passed  through  the  straits 
would  have  diminished  rather  than  have 
increased  the  risk ;  and  that,  as  the  Fruiter 
had  arrived  within  the  average  voyage, 
there  was  no  cause  of  alarm,  merely  be- 
cause the  King  Georgehad  not  also  arrived. 
The  jury  found  a  verdict  for  the  plaintiff. 

Sir  F.  Pollock,  in  last  term,  obtained  a 
rule  to  set  this  verdict  aside,  on  the 
ground  that  the  jury  ought  to  have  been  told 
that  the  fact  was  a  material  one,  and  ought 
to  have  been  communicated  to  the  under- 
writers,— citing  Kir  by  v.  Smith  (I),  and 
Bridges  Y,  Hunter  (2);  against  whicti,  cause 
was  shewn  this  day  by — 

Sir  W.  W.  FoUett  and  Channell,  who 
contended  that  the  verdict  was  right,  and 
that  this  fact  was  not,  under  the  circum- 
stances of  the  case,  material  to  be  commu- 
cated  to  the  underwriters.  It  could  not 
have  increased  the  risk.  They  did  know 
of  the  storm,  and  of  the  arrival  of  the 
Fruiter f  and  had  full  means  of  calculating 
the  risk. 

Sir  F,  Pollock  andiS.  V.  Richards^  in  sup- 
port of  the  rule. — It  was,  no  doubt,  a  chance 
whether  the  vessel  was  exposed  to  the  storm 
'  or  not,  and  the  underwriters  took  a  premium 
to  cover  that  risk;  but  they  would  have  re- 
quired a  higher  premium  if  they  had  known 
the  fact  of  the  two  vessels  being  together 
so  late  as  the  21st,  a  short  time  before 
the  storm,  and  that  one  had  arrived.  This 
is  not  a  case  of  a  long  voyage  from  India, 
when  it  may  be  of  no  importance  that  the 
two  vessels  were  together  at  an  early  period 
of  the  voyage ;  but  it  certainly  becomes 
very  material  when  the  vessels  come  near 
to  this  country,  and  it  is  ascertained  that, 
being  so  near,  one  has  arrived,  and  the  other 
has  not.  The  assured  is  bound  to  commu- 


(1)  1  B.  &  Aid.  67f. 
(f )  1  Miu.  &  Selw.  15. 


nicate  the  latest  intelligence  which  he  pos- 
sesses respecting  his  vessel,  if  material  to 
the  risk,  when  he  effects  the  insurance.  It 
was  put  to  the  jury,  that  the  greatest  part 
of  the  danger  was  over,  because  the  iTtii^ 
George  had  passed  the  Straits ;  but  upon 
the  facts  of  this  case,  that  is  no  test  of  the 
materiality.  In  Kirby  v.  Smith,  the  conceal- 
ment was  of  the  fact  of  the  two  vessels 
having  sailed  together  from  their  port,  and 
that  one  of  them  which  lefl  the  latest  had 
not  arrived,  and  it  was  held  to  be  mate- 
rial. Here,  the  voyage  may  be  considered 
as  a  voyage  from  O^rto,  and  then  the 
circumstances  of  the  case  are  the  same  as 
in  Kirby  v.  Smith, 

Lord  Abinoer,  C.B. — As  the  defendants 
must  pay  the  costs  of  a  new  trial,  and  as 
the  point  which  has  been  now  discussed 
was  not  brought  before  the  jury,  there  muit 
be  a  new  trial.  As  the  storm  occurred  after 
the  21st,  and  as  it  appears  that  the  under- 
writers knew  that  the  Fruiter  had  arrived, 
and  also  knew  the  time  of  her  sailing  and 
that  of  the  King  George,  they  took  upoD 
themselves  the  risk  of  the  storm  in  the  h^ 
premium  which  they  charged.  I^  however, 
it  is  to  be  considered  as  a  voyage  from 
Oporto,  and  that  the  prior 'voyage  is  to  be 
excluded,  I  cannot  say  that  the  next  jury 
might  form  the  same  conclusion  as  the  last 
My  Brother  Parke  thinks  that  question 
ought  to  be  submitted  to  them.  It  will  be 
manifest  that,  in  that  view,  the  storm  will 
be  of  no  importance ;  because,  as  the  arga- 
ment  is  urged,  if  the  two  vessels  were  at 
Oporto  at  the  same  time,  and  one  had 
arrived,  and  the  other  not,  though  there 
were  no  storm  at  all,  yet  the  fact  ought  to 
be  communicated,  as  it  increases  the  risk. 
There  must,  therefore,  be  a  new  triaL 

Parke,  B. — I  think  that  question  oof^ 
to  have  been  submitted  to  the  jury. 

BoLLAND,  B.  concurred. 

Rule  absolute. 


1837. 
Jan.  24. 


} 


GARDEN  V.  CRBSSWILL. 

Witness — Attachment. 


It  is  a  sufficient  answer  to  a  rule  nhi  fir 
an  attachment  against  a  witness  far  not  citf- 
ing  a  subpoena^  that  the  affidamt  on  wlm 
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the  motion  was  made  does  not  allege  that  the 
original  subpoena  was  shewn  to  the  witness. 

A  rule  nisi  for  an  attachment  had  been 
obtained  in  this  case  against  a  witness  for 
not  obeying  a  subpoena,  whereby  the  pUiin- 
tiff  did  not  recover  the  full  extent  of  his 
demand. 

Barstow  shewed  cause,  and  objected,  that 
it  did  not  appear  on  the  affidavits  used  for 
obtaining  the  rule,  that  the  original  subpoena 
had  been  shewn  to  the  witness.  Wads' 
worth  V.  Marshall  {})  is  an  authority  for 
the  necessity  of  that  allegation.  It  is  true 
that,  there,  the  negative  was  shewn  by  the 
party  against  whom  the  application  was 
made,  but  in  The  King  v.  Wood  ^2)  it  was 
decided  by  Littledale,  J .,  that  the  affirmative 
must  be  shewn  by  the  party  applying.  So, 
in  Wilton  v.  Chamhersls'),  the  principle  is 
stated  to  be  this,  that,  where  it  is  sought 
to  punish  any  person  for  a  contempt,  it 
must  be  shewn  clearly  to  the  Court  that 
the  contempt  has  been  committed,  and  the 
party  complaining  must  come  with  proper 
materials. 

EfU^  contr^,  contended  that  it  was  incum- 
bent upon  the  party  complained  of  to  shew 
that  the  writ  had  not  been  shewn  to  him. 

Lord  Abinobr,  C.  B. — That  is  not  ne- 
cessary ;  the  party  may  shew  cause  on  the 
affidavits  used  against  him,  and  whoever 
seeks  to  bring  a  party  into  contempt  must 
make  out  that  he  has  been  guilty. 

Rule  discharged^  with  costs. 


WHITE  V.  FARRER. 


Swawn^  on  a  former  day,  had  obtained  a 
rule  to  set  that  verdict  aside. 

Hindmarsh  now  appeared  to  shew  cause ; 
but  having  stated  that  he  did  not  know  what 
was  the  objection,  the  Court  called  on 

Swann,  who  pointed  out  various  irregu- 
larities, upon  which  the  Court  pronounced 
no  judgment,  and  also  that  the  writ  of 
summons  was  untruly  stated  in  the  writ  of 
trial,  it  being  alleged  to  have  been  issued 
on  the  ISth  of  September,  whereas  it  was 
issued  on  the  80th,  and  the  defendant  did 
not  appear  at  the  trial. 

Hindmarsh. — The  application  ought  to 
have  been,  to  set  aside  the  writ  of  trial,  and 
not  the  verdict. 

Parke,  B. — ^The  writ  is  void,  and  all  the 
proceedings  under  it  are  irregular,  which 
irregularity  has  not  been  waived. 

Per  Curiam — 

Rule  absolute  (1). 


1837.     \ 
Jan.  24.  J 

Writ  of  Trial—Date  of  Writ  of  Summons. 

Where  the  date  of  the  issuing  of  the  writ 
of  summons  was  untruly  stated  in  a  writ  of 
trials  the  Court  set  aside  a  verdict  which  had 
been  recovered  thereon  in  a  case  where  the 
defendant  had  not  appeared  at  the  trial. 

In  this  case,  a  writ  of  trial  had  gone  to 
the  sheriff,  on  which  there  had  been  a  ver- 
dict for  the  plaintiff. 

(1)  1  Cr.  &  M.  87 ;  ••  c.  9  Law  J.  Rep.  (N.S.) 
£zcb.  10. 

(«)  1  Dowl.  P.C.  .509. 

(5)  5  N.  &  M.  451 ;  •.  c  5  Ltw  J.  Rap.  (n.s.) 
K.B.  72. 


ATTWILL  V.  BAKER. 


1887.       > 

Jan.  27.  i 

Practice. — Rules — Judge*s  Order. 

Where  a  rule  is  drawn  up  on  reading  a 
Judge's  ordetf  and  an  affidavit  which  does 
not  verify  the  order^  nor  refer  to  t<,  the 
Court  will,  nevertheless^  allow  the  order  to 
he  read  in  support  of  the  rule. 

The  plaintiff  had  delivered  an  issue  in 
the  regular  form  for  trial  at  the  Sittings, 
and  a  notice  of  trial  before  the  Secondary. 

Humfrey  had  obtained  a  rule  to  set  aside 
the  issue  and  notice  of  trial,  for  irregularity, 
upon  the  authority  of  Ward  v.  Peel  (2). 

Lumley  now  shewed  cause,  and  objected 
that  it  did  not  appear  that  there  had  been 
any  Judge's  order  ;  the  affidavit  on  which 
the  rule  was  obtained,  only  stated  that  the 
issue  and  notice  of  trial  had  been  delivered. 
He  admitted  that  the  notice  of  trial  was 
bad,  but  contended  that  the  issue  was  not 
shewn  to  be  irregular. 

Humfrey. — ^The  rule  is  drawn  up  upon 
reading  the  Judge's  order,  and  the  Court 
will  take  judicial  notice  that  it  is  an  order 
in  the  cause. 

(1)  See  Whipple  v.  Manley,  1  Mee.&  W.  iS7  ; 
■.  c  5  Law  J.  Rep.  (N.  s.)  Ezch.  191. 
(«)  1  Mee.  &  W.  743. 
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Park£,  B. — ^That  is  enough.  The  plain- 
tiff must  amend  on  payment  of  the  costs 
of  this  application. 

Rule  discharged  on  those  terms. 


.} 


LINDUS  V.  POUND. 


1857 

Jan.  30, 

Practice, — Special  Demurrer, 

The  ruU  Hilary,  4  fVUl.  4.  No.  2,  re- 
quiring a  marginal  note  of  the  point  intend- 
edtooe  argued  in  every  demurrer^  applies  to 
special  demurrers. 

In  this  case,  the  defendant  specially  de- 
murred to  a  count  on  an  account  stated, 
for  want  of  the  word  *'  then,"  and  delivered 
a  demurrer,  stating  the  cause  of  the  de- 
murrer, but  without  any  marginal  note. 

Humfrey  on  a  former  day  obtained  a  rule 
to  set  this  demurrer  aside  as  irregular, 
relying  upon  the  rule  Hilary,  4  WiU.  4. 
No.  2.(1). 

Mansel  shewed  cause,  and  urged,  that 
as  this  was  a  special  demurrer,  there  could 
be  no  need  of  stating  in  the  margin  the 
same  thing  that  was  already  expressed  in  the 
body  of  the  demurrer  :  he  referred  to  two 
cases  before  Patteson,  J.,  at  chambers, 
where  he  had  overruled  a  similar  objection. 

Parke,  B. — The  rule  of  court  is,  that 
in  the  margin  of  every  demurrer  there  shall 
be  a  note.  It  is  a  sound  rule  of  construc- 
tion to  understand  persons  to  mean  what 
they  say.  You  ought  to  have  stated,  that 
the  objections  intended  to  be  argued  are 
those  stated  in  the  demurrer  itself.  Mr. 
Justice  Taunton  doubted  whether  this  was 
sufficient,  and  there  was  a  discussion  among 
the  Judges  on  the  point,  but  it  was  con- 
sidered to  be  sufficient. 

Per  Curiam — 

RuU  absolute. 

(1)  Which  !■,  "  In  the  mtrgio  of  erery  demarrer, 
before  it  if  dgned  by  counsel,  tome  matter  of  law 
intended  to  be  argued  shall  be  stated,  and  if  any 
demiimr  shall  be  delirered  without  tuch  auteraent, 
pr  with  a  friTolous  etatament,  it  may  be  set  aside  as 
irregular,  by  the  Court  or  a  Judge,  and  leare  may 
be  given  to  sign  judgment  aa  for  waot  of  a  plea." 


1887.      7     CHAHRIHOtON  e.  MSATHXm- 
Jan.  81.    3  IKGHAM. 

Treble  Costs— Highway  Rate—StatuU. 

The  5  ^  e  WiU.  4.  c.  50.  repealed  the 
18  Geo.  8.  c.  78,  which  gave  treble  costs  to 
persons  sued  for  acts  done  in  pursuance 
thereof: — Held,  that  where  a  plaint^  was 
nonsuit  at  a  trial,  which  took  place  before, 
but  the  judgment  was  not  signed  urUil  after 
the  former  act  came  into  operation,  the  de- 
fendant  was  not  entitled  to  treble  costs. 

After  this  case  had  been  decided,  as  re- 
ported ante,  p.  28,  it  was  discovered,  that 
the  trial  took  place  a  few  days  before  the 
20th  of  March  1886,  when,  according  to 
section  119,  the  5  &  6  Will.  4.  c  50.  was 
to  come  into  operation  ;  whereupon 

N.  R.  Clarke,  on  a  former  day,  obtained 
a  rule  nisi  to  open  and  discharge  ihe  former 
rule ;  against  which — 

Miller  and  Hurlstone  shewed  cause. — 
It  is  true  that  the  statute  18  Geo.  8.  c  78. 
was  in  force  at  the  time  of  the  trial,  and 
warranted  the  nonsuit;  yet,  when  the  Court 
were  called  upon  to  give  the  judgment,  the 
statute  was  repealed,  and  Uie  defendant 
could  not  have  a  judgment  for  treUe  costs; 
such  a  judgment  would  have  been  errone- 
ous, and  this  judgment  is  set  out  on  the 
record — Tidd's  App.  848.  The  judgment 
must  be  given  according  to  the  law  which 
exists  at  the  time  when  it  is  given.  That 
an  act  of  parliament  has  no  force  afler  it 
has  been  repealed,  even  though  proceed- 

Z  commenced   under  it,  appears  from 
Ws  case  (1).   So  also  where  an  offence 
is  committed  while  a  statute  is  in  force, 
which  is  repealed  before  the  trial,  the  party 
cannot  be  convicted — The  King  v.  M'Koh 
Mie  (2).     And  there  are  various  decisions 
on  the  Bankrupt  Act,  in  which  it  has  been 
held,  that  it  has  no  operation  where  acti 
of  bankruptcy  have  been  committed  pre- 
vious to  its  being  passed,  and  which  would 
have  been  affected  by  the  former  statutes 
which  were  repealed   by  it — Mages  v. 
Hunt{S),  SurUes  v.  EUison{4i),  andmirU 
V.  Budd  (5). 

(1)  1  W.  B1.451. 

(t)  R.  &  R.  C.C.  419. 

(8)  4  Bing.  42;  a.o.  5  Uw  J.  Rep.  OP.  13^ 

(4)  9B.&C.750;8.c.7UwJ.Rei>.K.B.5S5. 

(5)  tB.&Ad.l73;t.c.  9LawJ.Rep.K.af57. 


Digitized  by 


Google 


HILARY  TERM,  1837. 


87 


Clarke,  in  support  of  the  rule. — The 
proceedings,  having  been  commenced  while 
the  former  statute  was  in  force,  are  not 
afiected  by  its  repeal.  The  defendant  ob- 
tained an  inchoate  right  to  the  judgment 
for  the  treble  costs.  If  the  proposition 
contended  for  on  the  other  side  be  correct, 
the  most  serious  consequences  will  follow. 
As  there  are  various  acts  of  parliament, 
which  repeal  previous  statutes  by  which 
protection  has  been  afforded  to  persons 
who  have  acted  under  them,  and  the  re- 
pealing statutes  only  provide  the  like  pro- 
tection for  acts  done  under  them,  and  not 
for  acts  done  under  the  prior  and  then 
repealed  statute,  it  surely  could  not  be 
intended  by  the  legislature,  that  the  party 
should  thereupon  lose  the  protection  to 
which  he  was  entitled  when  he  did  the  act 
complained  of;  but  it  is  rather  to  be  con- 
sidered, that  the  legislature,  in  truth,  be- 
lieved that  the  protection  still  continued, 
though  the  statute  was  repealed.  There  are 
many  examples  ;  but  instances  may  be 
found  in  the  3  Geo,  4.  c.  l!86,  which  re- 
pealed the  General  Turnpike  Act,  and  the 
5  St  e  Will.  4.  c.  63,  the  Weights  and 
Measures  Act^  which  repealed  the  4  &  5 
Will.  4.  c.  49. 

[Lord  Abinobr,  C.  B. — The  act  done 
will  be  justified  by  the  statute  in  fbrce  at 
the  time  it  is  done,  though  the  other  inten- 
tions of  the  legislature  may  not  be  carried 
Into  effect  after  it  ceases  to  be  in  force.] 

It  would  be  hard  upon  persons  who  have 
relied  upon  these  clauses  in  the  statutes,  if 
the  repeal  is  to  have  such  an  effect.  Sup- 
pose a  party  had  pleaded  only  the  general 
issue,  and  the  statute  which  authorized  him 
to  do  so  were  repealed  before  the  trial,  would 
he  be  precluded  from  giving  the  evidence  ? 
That  must  follow  from  this  decision. 

[Lord  Abinger,  C.B. — Suppose  a  man 
do  an  act  in  America,  which  is  justified  by 
the  law  there,  which  also  gives  him  parti- 
cular protections,  he  will  be  justified  for  the 
act,  if  sued  in  this  country  ;  but  he  cannot 
claim  those  protections.] 

There  is  another  illustration  of  the  le- 

fislature  to  be  derived  from  the  statute  7 
ames  1.  c.  5,  which  gave  protection  to 
officers  acting  under  it.  It  was  only  a  tem- 
porary act,  and  expired  at  the  end  of  seven 
years.     At  that  time  there  was  no  Statute 


of  Limitations ;  so  that,  if  the  protection 
given  by  the  act  ceased  when  it  expired, 
the  act  itself  would  have  been  of  no  avail. 
The  more  reasonable  construction  therefore 
is  to  hold  the  protection  to  be  continuing. 
Indeed,  it  is  a<knitted  that  the  nonsuit  was 
right ;  if  so,  it  must  draw  after  it  the  treble 
costs  as  a  necessary  consequence.  As  to 
the  cases  in  bankruptcy,  they  clearly  turn 
upon  the  construction  of  the  statute,  and 
have  no  application  to  the  present. 

[Parke,  B. — Have  there  not  been  cases 
on  the  right  of  a  party  to  prove  for  the 
costs  of  a  nonsuit  when  a  bankruptcy  oc- 
curs subsequently  ?] 

The  older  cases  certainly  were  in  favour 
of  the  creditor — Hurst  v.  Mead  (6) ;  but 
the  later  authorities  have  been  the  other 
way — Ex  parte  Charles  (7),  Walker  v. 
Barnes  (8),  Scott  v.  Ambrose  (9),  Biri  ▼. 
Moreau  (10). 

Cur.  adv.  tndt. 

Lord  Abinger,  C.B.  now  delivered  the 
judgment. — ^The  Court  are  of  opinion  that 
they  cannot  award  the  treble  costs  in  this 
case.  It  seems  to  us  that  the  treble  costs 
are  in  the  nature  of  a  penalty.  It  does  not 
follow  that,  though  a  party  may  have  the 
right  to  the  protection  af!brded  him  by  the 
statute,  the  statute  can  be  extended  to  a 
penalty.  The  statutes  (11)  which  give 
costs  on  a  nonsuit  require  judgment  of 
the  term  Ho  be  given.  Here,  the  trial  took 
place  before  the  statute  was  repealed,  and 
therefore  the  defendant  was  entitled  to  all 
the  protection  which  the  law  then  afforded. 
It  is  not  necessary  to  give  any  opinion  as 
to  what  would  have  been  the  effect  of  a 
repeal  of  the  statute  before  the  trial. 

Rule  discharged  (12). 

(6)  5  Term  Rep.  365. 
(7>  14  Etst,  197. 

(8)  5Taaiit.778. 

(9)  3  Mao.  U  Selw.  SS6. 

(10)  4  Bing.  57  ;  s.  c.  5  Uw  J.  Rep.  C.P.  61. 

(11)  t3H.  8.  C.15;  4  Jacl.c.5. 

(If)  In  the  former  report  of  this  case^  it  wti 
noticed,  that  the  double  coats  might  hare  been 
recovered  under  7  Jamea  1.  c  5;  but  that  statute 
reqairea,  that  the  Judge  who  tried  the  cauae  ahall 
allow  the  double  coeta;  and  there  had  been  no  certi- 
ficate in  the  preaent  case. 
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J0NB8  V.  JOMBS. 


Attorney* s  Costs, — where  not  an  Attorney 
of  the  Court, 

Where  the  London  agent,  an  attorney  of 
this  court,  was  the  attorney  on  the  record, 
and  conducted  all  the  business  of  the  suit  in 
town  in  his  own  name,  and  corresponded  with 
the  country  attorney  respecting  the  suit : — 
Held,  that  the  plaintiff,  who  had  obtained  a 
verdict,  was  entitled  to  recover  from  the  de* 
fendant  the  costs  incurred  by  him  in  employ* 
ing  the  country  attorney,  who  was  not  an 
attorney  of  this  court, 

^emh\e— The statuUt Geo,  2.C.23.  s.  10. 
does  not  apply  to  cases  where  a  country  at' 
tcmey  employs  an  agent  in  town,  who  con* 
ducts  the  business  in  court  and  in  London, 

The  plaintiflP  having  recovered  a  verdict 
against  the  defendant,  taxed  his  costs,  and — 

Jervis  had  obtained  a  rule  to  set  that 
taxation  aside,  on  the  ground  that  the 
plaintiflTs  attorney  was  not  an  attorney  of 
this  court  during  the  time  that  the  greater 
part  of  the  business  was  done,  and  had  not 
the  consent  in  writing  of  any  attorney  of 
this  court  to  his  practising  in  his  name,  as 
required  by  2  Geo.  2.  c.  28.  s.  10. 

R,  V.  Richards  shewed  cause. — The  pro- 
ceedings were  carried  on  by  the  London 
agent ;  his  name  appears  in  the  declaration 
as  the  attorney  on  the  record ;  he  sued  out 
the  writ  and  conducted  all  the  London 
business  in  the  suit.  The  plaintifTs  attor- 
ney was  an  attorney  of  the  Court  of  King's 
Bench,  and  a  correspondence  took  place 
between  him  and  his  town  agent,  from 
which  the  Court  will  infer  a  consent  by  the 
latten 

[Parke,  B. — This  is  very  like  the  case 
of  Goodner  v.  Cover  {\),  where  it  was  held, 
that  an  attorney  may  recover  costs  for  con- 
ducting a  suit  in  this  court,  though  not  an 
attorney  of  it,  if  he  practise  in  the  name  of 
an  attorney  who  is.] 

Jervis, — But  in  such  case  the  proceedings 
must  be  in  the  name  of  that  attorney  whose 
consent  has  been  obtained.  Here,  how- 
ever, the  plaintiflTs  country  attorney  trani- 

(1)  8  DofrU  P.C.  4f4. 


acted  a  great  deal  of  the  business  himself, 
and,  in  bis  affidavit  of  increase,  describes 
himselfas  the  attorney.  Latham  y.  Hyde {t) 
shews,  that  the  attorney  cannot  recover  his 
costs  if  he  be  not  an  attorney  of  this  court 
The  consent  is  a  condition  precedent,  and 
the  want  of  it  cannot  be  cured  by  any  adop- 
tion which  the  other  attorney  may  make. 
Meehing  v.  WhaUey  (8)  and  Humphreys  v. 
Harvey  (4),  which  are  cases  on  the  Certi- 
ficate Act,  shew  how  strict  the  rules  are 
which  apply  to  attornies.  Then  the  lan- 
guage of  the  statute  %  Geo.  2.  c.  28.  is 
general,  and  makes  no  exception  of  coun- 
try attornies  practising  by  their  agents. 

Lord  Abimger,  C.  B. — The  particulars 
of  the  case  of  Latham  v.  Hyde  do  not  ap- 
pear in  the  report,  but,  as  far  as  they  are 
shewn,  it  it  not  like  the  present.  The 
statute  does  not  require  any  formal  licence, 
and  there  is  evidence  of  the  country  attor- 
ney acting  with  the  consent  of  his  London 
agent.  But,  in  truth,  Mr.  Gilbertson  (5) 
is  acting  himself  as  the  attorney  in  court 
and  in  all  that  is  done  in  town.  I  do  not 
think  the  principle  on  which  the  statute  it 
framed  applies  to  such  a  case  as  the  present 
Latham  v.  Hyde  only  decides,  that,  if  an 
attorney  presumes  to  act  in  the  name  of 
another,  without  his  authority,  he  shall  not 
recover  his  costs. 

Parkb,  B. — It  certainly  appears  to  me 
that  Gilbertson  is  the  real  attorney  in  this 
suit  But  I  apprehend  the  statute  really 
does  not  apply  to  a  country  attorney  who 
procures  his  agent  in  London  to  conduct 
the  business  of  the  suit  in  court.  There  is, 
however,  sufficient  evidence  of  the  consent 
in  the  correspondence. 

BoLLAND,  B.  and  Gurnbt,  B.  concurred. 
Rule  discharged, 

(f)  iCr.&M.  ItS;  a.  o.  f  Law  J.  Rip. (SJ.) 
Ezch.  7f . 

(5)  1  Biog.  N.C.  59;  t.  c.  8  Law  J.  R«p.  (M.t.) 
C.P.  t98. 

(4)  1  Bing.  N.a  6f ;  a.  e.  8  Law  J.  Bip.(SA) 
C.P.  800. 

(5)  Tbia  was  the  name  of  the  agent  in  town. 
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1887.      \     HBNDSR80N  AND  OTHERS  V. 
-Jan.  20.    /  SHERBORNE. 

Overseer — Liability, 

The  supply  of  d  single  article  to  one  path' 
per  by  an  assistant  overseer  for  his  own  profit^ 
does  not  render  him  liable  to  the  penaUy  tm- 
posed  by  the  65  Geo.  3.  c.  187.  t.  6. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  28.] 


1887         C  B^^^^'^    ^"^  OTHERS,  ASSIO- 
J   n    25      >         ^^^®  ^^  ^^^^  ^^^  OTHERS, 
*    *         '     ^       V.  JONES. 

Bankruptcy — Fraudulent  Preference. 

One  of  the  partners  in  a  bank,  which  was 
m  a  state  of  insolvency ,  intending  to  give  a 
preference  to  his  father-in-law,  communis 
cated  to  him  the  state  of  their  affairs.  The 
father-in-law f  besides  his  private  accowU, 
had  also  an  account  for  an  insurance  com* " 
jMi>*Sf»  of  which  he  was  a  trustee.  The 
bankrupt  did  not  intend  to  favour  the  tn- 
swrance  company,  and  wtu  anxious  that  no 
communication  should  be  made  to  them ;  but 
hU  father-in-law  transmitted  the  informO" 
turn  to  them,  and  their  debt  was  drawn  out 
bsf  cheques,  one  paid  aver  the  counter,  and 
the  other  passed  through  the  clearing-house 
before  the  bank  stopped.  The  other  part- 
ners  were  not  acqumnted  with  the  fact  of  the 
communication  having  been  made: — Held, 
that  the  money  was  not  recoverable  by  the 
assignees  from  the  company  on  the  ground 
cf  a  fraudulent  preference. 

Assumpsit  for  money  had  and  received 
to  the  use  of  the  assignees. 

Plea — the  general  issue. 

At  the  trial,  before  the  Lord  Chief  Baron, 
at  the  Sittings  after  last  Trinity  term, 
the  following  facts  appeared  in  evidence : — 
Messrs.  Lees,  Brassey,  &  Co.,  the  bank- 
rapts,  were  bankers  in  London,  and  stop- 
ped payment  on  Wednesday  the  11th  of 
JTune  1885.  Mr.  Lee,  one  of  the  partners, 
liad  married  a  daughter  of  Mr.  Koope, 
juad  on  the  Sunday  preceding,  being  at  the 
liouse  of  his  father-in-law,  informed  Mr. 
Koope's  son  of  the  embarrassed  state  of 
^e  bank's  affairs,  and  that  they  must  stop 
payment  in  the  ensuing  week.  He  in- 
New  Series,  yi.— Exohkq.  Pl. 


quired  what  was  the  state  of  Mr.  Koope's 
account,  and,  though  he  was  anxious  that 
some  part  of  it  should  be  drawn  out,  ex- 
pressed a  wish  that  the  whole  should  not 
be  withdrawn,  and  that  neither  Mr.  Koope, 
senior,  nor  another  person,  should  be  in- 
formed of  this  communication.  That  other 
person  was  a  shareholdefr  o£  the  Phoenix 
Assurance  Company,  of  which  Mr.  K.  and 
two  other  gentlemen  were  trustees,  and 
the  company  had  a  balance  of  8,000/.  in 
the  bank  at  this  time.  On  Monday  Mr. 
Koope's  son  drew  out  the  whole  of  his 
father's  private  account.  Mr.  Lee  saw 
his  father-in-law  in  the  evening  of  that 
day,  and  told  him  that  the  bank  would 
close  on  Wednesday.  Mr.  Koope,  the 
next  day,  acting  on  that  information,  com- 
municated the  intelligence  to  the  Phoenix 
Company,  and  two  cheques  were  drawn 
upon  (he  bank  in  favour  of  the  company, 
one  of  which  was  paid  over  the  counter, 
and  the  other  passed  through  the  clearing 
house.  The  bank  did  not  open  on  Wed- 
nesday, and  this  action  was  brought  by  the 
assignees  against  the  defendant,  the  se- 
cretary of  the  company,  in  whose  name 
they  are  empowered  to  sue  and  be  sued, 
to  recover  the  amount  so  received  by  the 
company.  His  Lordship  left  it  to  the 
jury  to  say,  whether  there  was  any  inten- 
tion on  the  part  of  the  bankrupt  to  favour 
or  benefit  the  Phoenix  Company,  because, 
if  not,  the  defendant  was  entitled  to  a  ver- 
dict. The  jury  having  found  a  verdict  for 
the  defendant — 

Sir  W.  W.  Foliett,  in  last  term,  obtained 
a  rule  to  enter  a  verdict  for  the  plain- 
tiff*, or  for  a  new  trial,  on  the  ground  of  a 
misdirection;  against  which,  cause  was 
shewn,  on  a  former  day  in  this  term,  by — 

Sir  F.  Pollock,  Richards,  and  Martin. — 
It  is  sought  to  recover  the  money  from  the 
company,  on  the  ground  that  they  have 
been  fraudulently  preferred  by  the  bank- 
rupt ;  but  the  jury  have  expressly  found 
that  there  was  no  intention  on  the  part  of 
the  bankrupt  to  prefer  the  company,  and 
their  verdict  ought  not  to  be  disturbed. 

[Parke,  B. — The  question  is,  the  bank- 
rupt having  committed  a  fraud  on  the 
bankrupt  law,  with  a  certain  intent,  and 
the  consequences  of  his  act  going  beyond 
that  intent,  can  the  money  now  be  reco- 
vered by  the  assignees  ?] 
N 
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There  is  no  authority  for  such  a  po- 
sition. All  the  cases  of  fraudulent  pre- 
ference,— which  is  itself  an  excrescence 
upon  the  bankrupt  law,  and  not  originally 
contained  in  it,---depeBd  upon  the  inten-* 
tion  of  the  bankrupt  to  prefer  the  particu- 
lar creditor.  In  Ftdgeim  v.  Sharpe  (1), 
Gibbs,  C.  J.  expressly  states,  that  "  it 
cannot  be  a  fraud  upon  the  bankrupt 
laws,  unless  the  actor  meant  it  should  be 
so."  And  in  V<icher  v.  Cocks  {%\  Bay  ley,' 
J.  put  it  upon  the  same  ground,  saying, 
"  the  question  of  fraudulent  preference  de- 
pends upon  what  is  passing  in  the  mind  of 
the  party  making  the  payments,  at  the 
time  when  they  are  made."  The  cases  of 
Harman  v.  Ftsher{S),  wilder  son  v.  Temple{4t\ 
and  HarUhom  v.  Slodden  (5),  all  establish 
the  same  doctrine.  Then,  it  is  clear  there 
was  no  intention  in  the  mind  of  the  bankrupt 
to  prefer  the  company ;  on  the  contrary, 
there  is  evidence  that  he  expressly  desired 
to  exclude  them  from  the  benefit  which  he 
proposed  to  give  to  his  father-in-law.  It 
cannot  be  said,  that  a  bankrupt  has  com- 
mitted a  fraud  upon  the  law,  when  his  ut- 
most endeavours  were  used  to  prevent  its 
being  committed. 

[Parkb,  B. — If  there  be  a  fraud  in- 
tended, how  far  are  its  consequences  to  be 
followed  ?  Can  we  take  the  necessary,  or 
the  probable,  or  the  actual  consequences  ? 
or  are  we  simply  to  undo  the  fraudulent 
act  contemplated  ?] 

It  is  impossible  to  carry  out  the  principle 
of  fraudulent  preference  to  this  extent. 
Where  can  the  Court  stop  ?  Various  in- 
stances may  be  put  of  communications 
made  by  a  trader,  which  may  give  a  know- 
ledge to  his  creditors  of  the  state  of  his 
affairs ;  and  are  the  creditors,  who  act  upon 
such  communications,  to  be  afterwards 
called  upon  to  refund,  as  having  obuined 
the  payment  of  their  debts  by  a  fraudulent 
preference  ?  Such  a  doctrine  would  lead 
to  the  most  serious  consequencea.  The 
one  great  requisite  is,  that  the  act  done 
should  be  the  voluntary  and  spontaneous 
act  of  the  bankrupt;  otherwise,  as  far  as 

(1)  5Tsimt549. 

(f )  1  B.  &  Ad.  15S ;  8.  c.  8  Law  J.  Eep.  KM. 
341. 

(3)  Cowp.  117. 

(4)  4Bair.te35. 

(5)  »  Bos.  &  PuL  b%%. 


aay  case  has  hitherto  gone,  the  traofaetion 
cannot  be  impeached  as  a  fraudukot  pre^ 
ference.  Then,  if  there  be  no  decision 
which  determines  the  present  to  be  a  frau- 
dulent preference,  the  Court  will  not  ex- 
tend the  doctrine  beyond  its  present  limifia* 
In  Croshff  v.  Crouch  (6),  Morgan  v.  Brtmd" 
rett  (7),  and  Atkinson  v.  Brindal  (8),  it  was 
laid  down,  that  the  cases  on  this  subject 
have  gone  far  enough. 

Sir  W.  W.  FoUeit  and  WigJUman^  in  sup^ 
port  of  the  rule. — This  case  clearly  falls 
within  the  principle  which  supports  the 
doctrine  of  fraudulent  preference,  namely, 
that  all  the  creditors  shall  share  rateably 
in  the  distribution  of  the  bankrupt's  estate; 
and  that  no  one,  or  no  class  of  creditors, 
shall  receive  an  advantage  by  the  act  of  the 
bankrupt.  No  doubt,  it  ia  requisite  that 
the  act  which  is  to  be  impeached  must  be 
done  voluntarily  and  in  oontempUtion  of 
bankruptcy.  But  here  the  act  which  the 
bankrupt  did,  and  which  lie  clearly  intended 
to  do,  was  a  fraud  upon  the  other  creditors, 
and  he  must  be  responsible  for  the  entire 
consequences  of  that  fraud.  This  ia  not 
the  case  of  a  communication  to  A,  who 
informs  B,  and  thus  B.  is  enabled  lo  ob- 
tain payment ;  but  the  bankrupt,  knowing 
that  the  party  fills  two  characters,  naakai 
a  communication  to  him  intending  to  bfr* 
nefit  him  in  one  only.  He  eannot,  how- 
ever, limit  the  consequences  to  that  fraud. 
In  the  cases  suggested  on  tha  other  sida. 
no  fraud  at  all  exists  in  the  mind  of  the 
bankrupt,  whereas,  here,  the  creditors  haft 
confessedly  been  defrauded  by  the  act  of 
the  bankrupt;  and  the  queatioa  ia,  how 
far  that  act  is  to  be  followed.  Many  in- 
stances might  be  suggested,  in  which  a 
bankrupt's  act  must  necessarily  be  treated 
as  a  fraudulent  preference,  though  the 
consequences  may  be  beyond  his  intientton. 
Suppose  A.  and  B.  are  creditors,  and  tbe 
bankrupt,  intending  to  prefer  A*  make  a 
communication  to  him  in  the  bearing  of 
B,  and  B,  or  both.obUiB  payment  of  their 
debts  in  consequence  of  that  communica- 
tion ;  or  suppose  he  intend  that  his  credi- 
tor should  on^  draw  out  a  portion  of  hia 

(6)  f  Campb.  166. 

(7)  5  B.  &c  Ad.  596 ;  s.  c.  f  Uw  J.  Rea  (N4.) 
K.B.  195. 

(a)  f  Bisrv  N.C.  9f6;  s.  c.  3  Law  J. Rap.  (M.) 
OP.  73.  . 
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baknee,  and,  in  conteqnence  of  the  codh 
mnnication,  he  draw  out  the  whole,  could 
it  be  said  that  there  was  not  a  fraudulent 
preference  to  the  full  extent?  It  was  con* 
tended,  that  the  bankrupt  did  not  know  of 
the  actual  payment  of  this  money ;  that 
can  make  no  difference.  He  did  an  act 
which  set  the  Phoenix  Company  in  motion, 
and  which  enabled  them  to  obtain  payment* 

[Parke,  B, — How  would  it  have  been, 
according  to  your  argument,  if,  after  this 
communication,  the  bankers  had  refused 
to  pay  the  company's  cheque,  and  they  had 
immediately  commenced  proceedings,  and 
the  money  had  then  been  paid  ?] 

It  might  be  contended,  that  there  is  still 
a  locus  poeniteniutf  and  that  the  refosal  to 
pay  after  the  communication  would  remove 
the  fraud. 

[Parks,  B. — Yet  the  company  would 
have  obtained  their  money  in  consequence 
of  the  act  done  by  the  bankrupt.] 

[Lord  Abinoer,  C.  B. — The  payment 
here  is  made  in  obedience  to  an  order  of 
the  creditor,  and  there  is  no  evidence  of  a 
knowledge  on  the  part  of  the  bankrupt 
that  they  intended  to  draw  the  cheque. 
Now,  a  demand  made  by  a  creditor  takes 
away  the  character  of  a  fraudulent  prefer- 
ence. You  must  contend  that  the  demand 
in  this  case  is  not  to  have  such  an  effect.] 

The  bankrupt  must  have  known  that  his 
communication  would  produce  the  result 
which  happened,  namely,  that  the  money 
would  be  drawn  out;  and  if  he  meant  that 
it  should  not,  he  ought  to  have  given 
Orders  that  the  cheques  drawn  by  the  com- 
pany should  not  be  paid.  In  fine,  this  was 
a  payment  in  consequence  of  the  commu- 
nication made  by  the  bankrupt,  voluntarily 
made,  and  without  pressure. 

[Parks,  B. — The  term  vobmtary  pay^ 
mentf  as  applied  to  this  subject,  means  a 
payment  originating  with  the  bankrupt.] 
Cur.  adv.  tulL 

The  judgment  of  the  Court  was  this  day 
delivered  by — 

Lord  Abikgbr,  C.B.— [After  stating  the 
facts  of  the  case,  his  Lordship  continued — ^] 
The  act  was  done  with  the  view  of  render- 
ing a  benefit  to  the  bankrupt's  father-in- 
law,  and  it  was  not  the  intention  of  Mr. 
Lee  that  his  &tber-in-law  shoidd  make 
nie  of  die  communication  £or  die  benefit 


of  the  Phomix  Company )  indeed,  the  very 
contrary  was  his  intention.  So  the  jury 
have  found  upon  the  fkots  of  the  case.  The 
question  which  has  been  made,  is  not  whe- 
tiier  the  jury  have  found  a  right  verdict, 
but  whether  the  communication  being 
made  to  tlie  father-in-law,  and  he  being 
connected  wit^  the  company,  it  was  not  a 
probable  consequence  of  that  communica- 
tion, that  Mr.  Koope  would  make  the  use 
of  it  which  he  did,  namely,  to  apprise  the 
company  of  the  state  of  the  bank.  It  is 
said,  that  this  must  be  taken  to  be  a  frau-* 
dulent  preference  of  the  Phoenix  Company, 
so  as  to  entitle  the  assignees  of  the  bank- 
rupt to  recover  the  money  which  has  been 
paid  over  to  them.  The  sum  of  the  argu- 
ment is  this,  that,  however  a  man's  inten- 
tion may  be  directly  contrary  to  the  desire 
of  giving  a  preference  to  a  particular  cre- 
ditor, yet,  if  from  the  act  which  he  does, 
that  creditor  does  get  a  preference,  the  as- 
signees are  entitled  to  recover  the  money 
paid.  The  Court,  after  consideration,  are 
of  opinion,  that  such  a  doctrine  will  carry 
the  law  a  great  deal  farther  than  either  th« 
eases  or  principle  warrant.  It  is  admitted* 
that  this  law  was  engrafted  by  the  decisions 
of  the  Judges,  and  particularly  of  Lord 
Mansfield,  upon  the  Bankrupt  Law.  But, 
conceding  the  popriety  of  those  decisions, 
we  conceive  the  principle  has  diverged 
from  what  was  intended  by  them,  and  there 
has  been  lately  a  recurrence  more  than 
before  to  the  real  principle  upon  which  the 
doctrine  depends.  Now,  in  the  present 
case,  the  bankrupt  has  not  given  any  money 
at  all ;  the  money  was  paid  by  his  partners, 
and  not  in  consequence  of  the  communica- 
tion made  by  the  bankrupt.  They  paid 
the  money  on  the  company's  draft,  upon 
an  application  by  their  creditor,  who  had 
obtained  a  knowledge  of  their  circumstances, 
contrary  to  the  intention  of  the  party  who 
made  the  communication.  This,  therefore, 
was  not  a  payment  made  volunUrily  by 
the  bankrupt ;  it  is  not  a  payment  at  all  by 
the  one  partner  who  made  the  communi- 
cation, but  his  copartners  paid  the  order 
of  their  customer.  It  can  only  be  consi- 
dered as  a  fraudulent  preference,  when 
the  object  is,  that  one  creditor,  or  a  class 
creditors,  shall  have  some  particular  be- 
nefit. There  is  no  such  evidence  here, 
but  directly  the  contrary.    Two  of  the 
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partners  were  not  parties  to  the  commu- 
nication, and  the  partner  who  made  it  is 
expressly  found  to  have  made  it  without 
any  intention  of  giving  a  preference  to  the 
defendant.  If  the  doctrine  contended  for 
be  correct,  we  cannot  conceive  any  case, 
where,  in  consequence  of  some  act  done 
by  the  bankrupt,  the  creditor  might  obtain 
information  of  his  affairs,  and,  in  conse- 
quence, obtain  his  money,  in  which  the 
assignees  might  not  recover.  In  no  case 
has  the  principle  been  laid  down  to  that 
extent.  1  must  not  be  understood  as  hold- 
ing it  to  be  essential,  that  the  party  intend- 
ing to  favour  the  creditor,  should  be  on 
the  premises  at  the  time  when  the  payment 
is  made,  to  render  it  a  fraudulent  prefer- 
ence ;  but  I  mentioned  the  fact  as  existing 
in  the  present  case.  I  may  illustrate  this 
case  thus: — suppose  the  bankrupt  had 
brought  a  sum  of  money  with  him,  and  out 
of  it  had  paid  his  father-in-law  his  private 
debt,  but  had  refused  to  pay  the  money 
due  to  the  Phoenix  Company,  saying, 
**  that  it  was  not  his  design  to  give  them 
anv  preference,"  and  had  sent  back  the 
balance ;  and,  suppose  that  the  father-in- 
law  had  sent  afler  the  messenger,  and  de- 
sired him  to  carry  the  money  to  the  Phoe- 
nix Company,  and  he  had  done  so ; — there 
would  have  been  no  fraudulent  preference. 
But  that  is  this  case. 

Rule  discharged. 


.} 
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Jan.  28 

Covenant — Restraint  of  Trade, 

A  trader  covenanted  to  sell  his  trade  of  a 
carrier  to  the  defendants^  and  not  to  trade  as  a 
carrier  on  his  onm  account^  hut  to  serve  them 
as  an  assistant  in  that  trade  during  his  life ; 
and  the  defendants^  in  consideration  of  these 
covenants  and  of  Ids  faithful  services,  cove- 
nanted  to  pay  him  21.  Ss,  lOd,  weekly  for 
fifteen  years,  and  II,  Ss,  10 J.  weekly  if  he 
survived  that  period : — Held,  that  this  was 
not  a  general  restraint  of  trade,  but  a  partial 
restraint  for  which  there  was  an  adequate 
consideration. 

Covenant. 

The  declaration  alleged,  that  the  defen- 
dants, by  indenture  dated  July  8,  1850, 


covenanted  to  pay  to  the  plaintiff  for  the 
term  of  fifteen  years  from  the  date  of  the 
indenture,  if  he  should  so  long  live,  the 
weekly  sum  of  2/.  Ss.  \0d.  free  from  all 
deductions.  Breach,  non-pajrment  of  the 
weekly  sums  for  eighteen  weeks  ending  on 
the  2Snd  of  October  1886. 

The  defendants  craved  oyer  of  the  inden- 
ture, and  set  it  out.  It  recited — That  the 
plaintiff  had  for  many  years  carried  on  the 
business  of  a  carrier  from  London  to  St- 
ives, and  thence  to  Wisbeach,  and  that  he 
hsd  agreed  with  th  defendants  for  the  sale 
of  the  said  business  to  them,  upon  the  terms 
and  conditions  thereinafter  expressed ;  and 
the  indenture  witnessed,  that,  in  pursuance 
of  the  said  agreement,  and  in  consideratum 
of  the  covenants,  8rc.  on  the  part  of  the 
defendants,  and  of  1  Oi.,  the  plaintiff  sold 
to  the  defendants  the  good-will,  interest,  and 
advantage  which  he  had  in  his  business  of  a 
carrier  from  London  to  St.  Ives  and  thence 
to  Wisbeach ;  and  he,  for  the  considerations 
before  expressed,  covenanted  that  he  wookl 
not  thenceforth  during  the  term  of  his  life» 
either  by  himself  or  by  any  person  on  his 
xbehalf,  use  pr  follow  the  business  of  a  car- 
rier, except  as  thereinafter  was  excepted, 
and  that  he  would,  to  the  utmost  of  bis 
power,  promote  and  encourage  his  con- 
nexions and  customers  becoming  the  con- 
nexions and  customers  of  the  defendants. 
The  plaintiff  then  covenanted  that  he  would, 
during  his  life,  serve  the  said  defendants 
as  an  assistant  in  the  ssid  trade  of  a  carrier, 
and  diligently  attend  to  the  businesa  and 
concerns  thereof  during  the  usual  hours  of 
business,and  would  not  do  any  wilful  damage 
or  injury  to  the  said  defendants,  nor  snflfer 
any  to  be  done,  without  acquainting  diem 
therewith.  And  the  defendants,  for  the 
considerations  before  expressed,  and  in 
consideration  of  the  covenants  thereinbefore 
contained,  and  of  the  good  and  faithful  ser- 
vice of  the  said  plaintiff,  covenanted  to  pay 
the  sum  of  2l.  8f.  lOd.  weekly  for  the  term 
of  fifteen  years,  and,  if  he  should  survive 
that  period,  the  weekly  sum  of  R  8«.  lOdL 
during  his  life.  It  was  then  provided,  that 
if  the  plaintiff  promoted  any  other  person 
in  die  business,  or  did  not  serve  the  defen- 
dants faithfully  and  honestly,  the  complaint 
should  be  referred  to  a  person  named,  or 
if  he  should  be  dead,  to  his  executors  or 
to  two  arbitrators ;  and  if  the  arbitraton 
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should  find  that  the  plaintiff  had  robhed 
the  defendants  or  embezzled  their  moneys 
or  fraudulently  sought  their  customers,  or 
been  absent  from  his  service  without  being 
excused  by  sickness  or  imprisonment,  for 
one  calendar  month,  the  weekly  payments 
should  wholly  cease ;  and  if  he  absented 
himself  for  less  than  a  month,  a  deduction 
was  to  be  made  from  the  weekly  payments. 

The  deed  being  thus  set  out  on  oyer,  the 
defendants  demurred  generally,  and  there 
was  a  joinder  in  demurrer. 

Kelly f  on  a  former  day,  argued  for  the 
demurrer. — ^This  action  cannot  be  main- 
tained. The  defendants  covenant,  in  con- 
sideration of  the  plaintiff's  covenants,  and 
also  of  his  serving  them  faithfully,  to  pay 
the  weekly  sum  now  sought  to  be  recovered. 
But  the  plaintiff's  covenants  are  illegal. 
He  covenants  not  to  carry  on  his  trade 
during  the  whole  of  his  life  in  any  place. 
That  covenant  amounts  to  a  general  re- 
straint of  trade,  and  is  void,  being  against 
good  policy. 

[LoBD  Abinobe,  C.B. — ^The  consequence 
will  be  then,  that,  although  the  plaintiff  may 
have  given  his  services  to  the  defendants, 
he  is  not  to  be  paid  anything  for  them.J 

The  plaintiff  will  recover  for  his  services 
what  they  are  worth,  but  not  the  21.  10«., 
that  sum  is  not  the  recompense  for  his  ser* 
vices.  Besides,  it  is  not  clear  that  he  has 
performed  any  services  at  all. 

[LoBD  Abingee,  C.  B.— It  must  be  taken 
on  this  demurrer  that  he  has  done  so.] 

That  would  be  the  case  if  the  covenant 
to  pay  this  weekly  sum  were  dependent 
upon  the  condition  of  his  due  service, 
but  the  covenants  in  truth  are  independent, 
and  one  is  conditional  upon  the  other — 
Hunlock  V.  Blacklowe  (1). 

[Lord  Abinoer,  C.  B. — So  that,  if  the 
plaintiff  had  broken  his  covenant  and  had 
carried  on  his  business  of  a  carrier,  he 
would  nevertheless  have  been  entitled  to 
recover  this  pajrment?] 

Certainly.  If,  however,  the  considera- 
tion for  the  defendants'  covenant  be  the 
performance  of  that  illegal  covenant,  they 
are  not  liable  upon  it. 

[Pabkb,  B. — The  question  as  to  the 
consideration  is  immaterial  here,  because 
this  covenant  is  contained  in  an  instrument 
under  seal.] 

(1)  f  Saund.  156}  1  M(nI»64. 


But  if  the  covenant  be  illegal  it  cannot 
be  enforced ;  and  there  are  numerous  autho- 
rities which  shew,  that  a  general  restraint 
upon  a  party  from  carrying  on  his  trade 
anywhere  is  illegal ;  and  that  a  covenant 
entered  into  to  enforce  that  restraint  is  void 
— Mitchell  V.  Reynolds  (2),  Chesman  v. 
Namby  (3),  Homer  v.  Ashford  (4),  Young 
V.  Timrmns  (5).  A  partial  restraint  on  a 
sufficient  consideration  may  indeed  be  al- 
lowed, but  the  sufficiency  of  the  considera- 
tion must  be  proved.  There  is  one  case, 
namely  Bunn  v.  Guy  (6),  which  may  be 
cited  against  the  general  doctrine,  but  in 
truth  it  does  not  touch  it. 

[Lord  Abinoer,  C.  B. — Suppose  there 
had  been  no  consideration  at  all  for  this 
covenant,  would  it  not  have  been  binding  ? 
Then,  it  is  shewn,  that  the  defendants' 
covenant  was  in  consideration  of  the  per- 
formance of  three  things,  and  they  cannot 
enforce  the  performance  of  one  of  them; 
they  are  not,  therefore,  relieved  from  their 
covenant.] 

The  case  goes  farther ;  the  covenant  is 
an  illegal  one. 

[Lord  Abinoer,  C.  B. — Suppose  it  were 
performed,  there  is  nothing  criminal  in  the 
performance ;  the  party  would  not  be  liable 
to  an  indictment  for  so  doing.] 

But,  in  Thorpe  v.  Cofe(7),  there  was  an 
agreement  for  a  reference  of  a  poor-rate, 
which  is  not  in  itself  a  criminal  act, — on 
the  contrary,  it  is  highly  beneficial ;  yet, 
as  it  was  not  aUowed  to  be  done  by  law, 
this  Court  held  it  could  not  form  the  con- 
sideration of  a  contract. 

[Parke,  B. — That  was  the  case  of  an 
assumpsit,  not  covenant,  as  here.  The  only 
ground  for  avoiding  this  covenant  is,  that 
a  part  of  the  consideration  for  it  was  the 
plaintiff's  covenant  to  abstain  from  carrying 
on  his  trade,  which  is  alleged  to  be  illegal ; 
and,  as  there  is  no  means  of  separating  the 
several  considerations,  the  whole  is  void. 
If  there  had  been  a  reservation  of  5«.  in 
respect  of  this  covenant,  and  2/.  for  the  rest, 
the  defendants'  covenant  would  only  have 

(t)  1  P.  Wmt.  181. 

(S)  «  Stra.  739;  s.  c.  f  Lord  Raym.  1456. 

(4)  3  Biog.  3«je;  8.  c.  11  B.  Moo.  91. 

(5)  1  C.  &  J.  SSI ;  8.  c.  9  Law  J.  Rap.  Eieb.  68. 

(6)  4£a»t,  190. 

(7)  t  Cr.  M.  &  R.  367 ;  and  1  M.  &  W.  531 ; 
a.  c.  5  Law  J.  Rep.  (N.8.)  Eicb.  f4;  t81. 
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been  void  as  to  the  fonner  part  I  agree 
with  the  argument  that  there  is  no  condi- 
tion, and  that  the  question  has  nothing  to 
do  with  consideration ;  but  the  only  way  to 
look  at  it  is,  that  the  defendants*  covenant 
must  be  considered  as  a  reward  for  the 
plaintiflTs  entering  into  this  engagement.] 

fVightman,  contra. — There  is  a  preli- 
minary question  here,  whether,  assuming 
these  covenants  to  be  independent,  the  ob- 
jection can  be  taken  in  this  action :  it  is 
submitted  that  it  cannot.  In  all  the  cases 
where  the  objection  has  been  raised,  it  has 
been  taken  in  answer  to  an  attempt  to  en- 
force the  particular  covenant  alleged  to  be 
illegal.  There  is  no  such  attempt  here. 
Again,  there  is  a  distinction  between  cove- 
nants void  at  common  law  and  by  statute. 
In  the  former  case,  those  covenants  only 
which  are  contrary  to  law  are  void,  the 
others  are  not ;  whereas,  in  the  latter  case,  ^ 
if  part  be  illegal  the  whole  is  avoided—-* 
Pigot*i  case(S),  FethersUm  v.  Hutchinson  (9), 
Norton  V.  Symt  (10). 

[Parke,  B. — In  the  case  in  Hobart^  the 
bond  is  conditioned  for  the  performance  of 
two  distinct  thing^s ;  here  the  question  is, 
whether  the  inducement  for  the  covenant  is 
legal.] 

In  equity,  there  may  be  relief,  though  the 
covenants  be  independent,  but  the  illegality 
of  one  is  not  an  answer  in  law  to  a  declara- 
tion on  the  other — Newman  v.  Newman  (II), 
Greenwood  v.  the  Bishop  of  London  ( 1 2). 
If,  therefore,  the  Court  should  think  that 
die  different  considerations  be  separable, 
then  whether  this  covenant  be  legal  or  ille- 
gal is  immaterial.  But,  in  truth,  it  is  not 
illegal.  Now,  a  partial  restraint,  for  which 
there  is  an  adequate  consideration,  is  good. 
Here  there  is  no  absolute  restrahit;  the 
plaintiff  is  only  prevented  during  his  life 
from  carrying  on  his  trade  as  a  master;  he 
may  work  as  the  assistant  of  the  defen- 
dants in  that  trade.  The  public  will  obtain 
all  the  benefit  of  his  talents  and  industry 
as  the  defendants'  assbtant,  whereas,  but 
for  such  a  covenant,  it  might  have  been 
wholly  lost.  This  is  probably  the  most 
beneficial  mode  of  employing  them. 

(8)  11  Co.Rep.tr. 

(9)  Cro.  Difc  199. 
•                (10)  Hob.  14. 

(11)  4  Maa.  &  Selw.  66. 
(1«)  5  TwiBt.  7fr. 


[Lord  Abinobr,  C.B.— It  is  a  commoo 
stipulation  in  partnership  deeds,  that  one 
partner  shall  not  carry  on  die  business  at 
any  other  place  than  where  the  firm  are 
settled.] 

Then,  is  there  any  illegality  in  a  man's 
being  restrained  from  acting  as  a  master 
tradesman  ?  No  case  has  yet  established 
that  there  is.  The  nearest  to  the  present 
was  Young  v.  Tmmins;  that  case,  how- 
ever, was  decided  upon  the  ground,  that 
no  adequate  consideration  was  disclosed. 
Here,  there  was  only  a  partial  restraint,  for 
which  there  was  an  adequate  consideratioo 
— namely,  the  payment  of  the  annuity. 

Kelly  replied. — The  covenant  to  serve 
another  during  the  covenantor's  life  is  void. 
It  is  contrary  to  general  principles,  and 
contrary  to  Magna  Charta ;  it  is  a  restraint 
upon  personal  liberty. 

[Parkb,  B. — Have  yon  any  autboricy 
for  the  position,  that  a  man  cannot  bnd 
himself  to  serve  another  for  the  term  of  hk 
whole  life?] 

No ;  but  it  is  evidently  against  the  prin- 
ciples of  the  law.  Then,  as  to  the  argu- 
ment respecting  the  legal  and  illegal  psrts 
of  the  covenant,*-that  is  not  applicable 
here,  because  they  cannot  be  severed. 

[Lord  Abinobr,  C.B. — How  do  we  know 
that  the  plaintiff  does  not  communicate  as 
much  of  his  knowledge  and  ingenuity  te 
the  public  in  his  present  situation  as  if  be 
had  continued  a  master  ?] 

Cur,  adv.  9ulL 

Lord  Abinobr,  C.B.,  on  this  day,  de- 
livered the  judgment  of  the  Court.     After 
having  stated  the  deed  and  the  covenants, 
he  continued : — The  demurrer  is  supported 
on  the  ground  that  the  plaintiff  has  ns 
right  to  bring  an  action  for  the  price  stipti* 
lated  to  be  paid  him  for  his  wages,  becaoae 
the  deed  contains  a  covenant  by  him  not 
to  carry  on  his  trade  of  a  carrier  as  a  bms- 
ter.     It  is  said,  that  it  is  illegal,  and  con- 
trary to  good  policy,  as  being  in  restrsint 
of  trade,  and  that,  this  part  being  void,  the 
whole  is  void.     If  that  be  true,  the  conse- 
quence will  be,  that  the  plaintiff  will  bt 
bound  by  his  covenants  to  serve  die  de- 
fendants;  but  he  may  never  obtain  soy 
compensation  for  his  services.     It  csnnot 
be  doubted,  that  if  a  party  make  seven! 
contracts,  one  of  which  may  not  be  enforce- 
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able  on  the  ground  of  illegality,  he  is, 
nevertheless,  liable  to  perform  th«M  others. 
Therefore  the  plaintiff  would  be  answerable 
on  his  covenant,  if  he  refused  to  render  his 
services  to  the  defendants.  It  was,  indeed, 
suggested,  that  the  covenant  by  the  plain- 
tiff to  serve  during  his  life  was  illegal.  No 
case  was  cited  in  support  of  that  position ; 
and  there  is  no  principle  on  which  it  pro- 
ceeds. There  is  nothing  unlawful  in  an  en* 
gagement  to  serve  another  for  life.  On  the 
contrary,  my  Brother  Parke  has  referred 
me  to  a  case  in  Fin»  Ahr,  (14),  where  it 
was  held,  that  such  contract  must  be  by 
deejl,  which  raises  an  implication,  that  the 
Court  thought  such  a  contract  might  be 
good ;  though  certainly  it  is  not  a  direct 
authority.  Then  it  is  said,  that  the  cove* 
nant  not  to  carry  on  the  trade  as  a  carrier, 
but  to  serve  the  defendants  for  his  life,  was 
illegal.  The  reverse  was  decided  in  Wickins 
V.  Evans  (15),  where  a  contract  by  three 
persons  to  take  a  particular  district  each 
to  himself,  and  not  to  interfere  with  the 
districts  of  the  others  during  his  life,  was 
held  to  be  binding,  though  the  contract 
was  for  the  term  of  the  parties'  Kves.  There 
10,  therefore,  no  authority  for  saying,  that 
a  contract  to  serve  another  for  life,  or  to 
be  restrained  from  carrying  on  business  as 
a  master  for  life,  is  illegal.  The  judgment 
of  the  Court  in  fiivour  of  the  plaintiff  may 
be  sufficiently  supported  by  the  authorities 
cited  in  the  judgment  of  the  Court  in  Mit^ 
ehell  V.  Reynoldi  (16).  The  law  there  laid 
down  is,  that  contracts  in  general  restraint 
of  trade  are  illegal,  being  considered  as 
GCMitrary  to  the  public  benefit  whidi  results 
from  the  free  exercise  of  trades,  and  to  the 
private  benefit  of  individuals  who  are  op* 
pressed  and  restrained  from  their  natural 
freedom.  But  where  the  public  or  the  in- 
dividual gains  some  advantage  from  the 
contract,  it  is  good.  The  mere  naked  con- 
tract, without  consideration,  by  which  a 
party  binds  himself  to  refrain  from  carry- 

(14)  In  Vis.  Abr.  <  Master  mkI  Savant/  (N), 
where  the  tUtutes  S4  Edw.  3.  c.  9&  c.  10.  are  com- 
meDted  opoo,  it  is  stated,  **  If  a  labourer  be  retained 
to  werrt  for  term  of  life,  he  shall  not  have  an  action 
of  debt  against  the  ezecutora  of  his  master  without 
deed  ;  for  the  ststute  does  not  compel  bisi  to  serve 
in  such  form.  Contra,  if  he  had  been  retained  for 
one  year—Bro.  *  Laborers/  p.  44,  citing  t  H«  4, 15." 

(15)  S  Or.  &  J.  318. 

(16)  1  P.  Wbs.  181. 


ing  on  his  trade  is,  no  doubt,  bad;  but 
such  a  contract  may  be  made  under  cir- 
cumstances which  shew,  that  the  public  or 
the  individual  have  a  good  consideration 
for  the  restraint.  A  case  is  put  by  Lord 
Chief  Justice  Parker,  in  MUchell  v.  RetH 
noids  (17),  Suppose  a  man  engaged  in  trade 
was  desirous  in  his  old  age  of  selling  it, 
and  procuring  himself  a  maintenance  for 
the  rest  of  his  life,  his  covenant  would  be 
lawful.  That  is  like  the  present  case. 
Here,  the  party  has  sold  his  business  to  the 
defendants.  He  does  not  enter  into  a  cove^ 
nant  not  to  trade  again,  but  he  contracts 
to  continue  in  his  trade  as  long  as  he  is 
able  to  carry  it  on  as  their  servant ;  when 
he  comes  to  his  old  age,  and  is  no  longer 
able  to  trade,  he  is  to  receive  a  smaller 
.  allowance.  It  cannot  be  said,  that  this  is 
in  restraint  of  trade,  where  the  party  cove- 
nants to  carry  it  on  as  long  as  he  is  able. 
And  it  seems  to  us,  that  there  is  a  sufficient 
adequate  consideration  for  the  plaintiff 
ceasing  to  trade  as  a  master,  and  covenant- 
ing to  trade  as  the  defendants'  servant. 
There  must,  therefore,  be — 

Judgment  for  the  plaintiff  {19). 


1837.     \ 
Jan.  17,18.3 


CARRINGTON  V.  ROOTS. 


Stattdeof  Frauds— Memorandum  in  Writ- 
ing— Interest  in  Land. 

To  a  deelaraiion  m  trespass  for  taking 
a  horse  and  cart^  the  defendant  pleaded 
that  he  was  possessed  of  afield  and  a  crop 
nf  grass  growing  therein^  and  that  he  dii^ 
trained  the  horse  and  cart^  damage  feasant ; 
the  plaintiff  replied^  that  the  defendant 
agreed  to  sell  and  sold^  and  the  plaintiff 
agreed  to  buy  and  bought  of  the  defendant 

(17)  The  passage  is  the  following,  at  p.  194 : — 
'*The  fourth  reason  it  in  favour  of  these  contracts, 
and  is,  that  there  mar  happen  instances  wherein 
they  ma  J  be  useful  and  bene6cial,  as  to  prevent  a 
town  from  being  over- stocked  with  any  particular 
trade,  or  in  case  of  an  old  man,  who,  fiudiog  himself 
under  such  circumstances,  either  of  bod^  or  mind, 
as  that  he  it  likely  to  be  a  loser  by  continuing  his 
trade,  in  this  caae  it  will  be  better  ibr  him  to  pait 
with  it  for  a  coDsidcratioo,  that  by  selliag  his  cutcooa 
he  may  procure  to  himself  a  livelihood,  which  he 
might  probably  have  lo»t  by  trading  longer." 

(18)  See  Coker  v.  Hitchcock,  in  the  Esoheqner 
Chamber,  pott. 
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the  said  crop  of  grass^  wUh  liberty  to  the 
plaintiff  to  cut  the  said  grass,  and  take  it 
from  the  said  close  when  Jit  to  be  cut;  and 
that  the  plaintiff,  by  virtue  of  the  agreement, 
entered  into  the  possession  of  the  said  crop, 
and  brought  his  horse  and  cart  for  the  pur^ 
pose  of  cutting  and  carrying  away  the  said 
crop  of  grass,  wherefore  the  defendant  com" 
nutted  the  trespasses  de  injuria.  The  de- 
fendant, in  his  rejoinder,  traversed  the  agree- 
ment : — Held,  that  on  these  pleadings  the 
plaintiff  was  bound  to  shew  a  valid  contract 
in  law  for  the  sale  of  the  grass ;  and,  there- 
fore, there  being  no  note  in  writing  of  the 
agreement  for  the  sale,  the  plaintiff  could 
not  recover,  even  though  it  was  to  be  consi- 
dered as  a  sale  of  an  interest  in  land. 

Where  there  is  a  sale  of  an  interest  in 
land,  without  a  note  in  writing,  it  operates 
as  a  licence  to  the  purchaser  to  excuse  his 
entry  on  the  land,  but  cannot  be  rendered 
avMlable  as  a  contract  in  any  way. 

Trespass  for  seizing  and  detaining  a 
horse  and  cart. 

Plea — That  the  defendant  was  lawfully 
possessed  of  a  close,  with  the  appurte- 
nances, situate  at  the  parish  of  St.  John's, 
Hampstead,  and  was  also  possessed  of  a 
certain  crop  of  grass,  there  then  growing 
and  being,  and  that  he  distrained  the  horse 
and  cart  damage  feasant  to  the  said  crop 
of  grass.  Third  plea,  similar  to  the  second, 
only  alleging  that  the  defendant  seized  the 
horse  and  cart  for  the  purpose  of  remov- 
ing and  carrying  away  the  cart  from  the 
•aid  close. 

Replication — That  while  the  close  and 
crop  of  grass  were  the  close  and  grass  of 
the  defendant,  the  defendant  agreed  to  sell 
and  sold  to  the  plaintiff,  and  the  plaintiff 
then  agreed  to  buy  and  bought  of  the  de- 
fendant, the  said  crop  of  grass,  at  and  for 
a  certain  sum,  at  the  rate  of  51.  iOs.  per 
acre,  for  each  acre  of  the  said  grass,  with 
liberty  to  the  plaintiff  to  cut  the  said  grass, 
and  take  the  same  from  the  said  close, 
when  fit  to  be  cut  and  taken,  and  for  that 
purpose  to  enter  into  and  upon  the  said 
close  with  his  horse  and  cart ;  by  virtue  of 
which  agreement  the  plaintiff  afterwards 
entered  into  the  possession  of  the  said 
crop,  and  became  and  continued  possessed 
thereof,  until  the  defendant,  before  the 
•aid  time  when,  &c.,  wrongfully  took  pos- 


session of  a  part  of  the  said  crop  without 
the  plaintiff's  consent,  and  that  the  grass 
was  fit  to  be  cut  and  taken,  and  the  plain- 
tiff, for  the  purpose  of  cutting  and  taking 
away  the  said  grass,  then  brought  his  said 
horse  and  cart  into  the  close,  and  upon 
the  said  crop  of  grass  therein,  wherefore 
the  defendant  committed  the  trespasses  de 
injurid.  There  was  a  similar  replication 
to  the  second  plea.  In  the  rejoinder  the 
defendant  denied  the  agreement  to  sell, 
and  the  sale  and  the  agreement  of  the 
plaintiff  to  purchase  the  said  crop  of  grass, 
with  liberty  to  the  plaintiff  to  cut  or  take 
the  said  grass,  or  to  enter  into  and  upon 
the  said  close  with  his  horse  and  cart. 

At  the  Middlesex  Sittings,  after  Michael- 
mas term,  before  Gurney,  B.,  it  appeared 
that  the  plaintiff  had  agreed,  in  May,  to 
purchase  a  crop  of  growing  grass  in  a 
field,  of  four  acres,  belonging  to  the  de- 
fendant, near  Hampstead,  for  the  price  of 
61.  IOs.  per  acre,  to  be  cleared  by  the  end 
of  September ;  there  was  no  memorandum 
in  writing;  and  it  was  said,  that  one  of  the 
terms  was,  that  half  the  price  should  be 
paid  down  before  any  of  the  grass  was  cot 
by  the  plaintiff,  and  as  he  had  not  paid 
this  sum  of  money,  the  defendatit  turned 
the  plaintiff's  horse  and  cart  out  of  the 
field,  and  prevented  him  from  carrying 
away  the  grass.     This  was  the  trespass 
complained  of.     It  was  objected,  that  the 
action  was  not  maintainable,  there  not  be^ 
ing  a  memorandum  in  writing  of  the  agree- 
ment ;  that,  whether  this  was  an  interest  in 
land  or  a  contract  for  the  sale  of  goods, 
wares,  and  merchandises,  there  must  be  a 
note  in  writing ;  and  if  it  should  be  held, 
that  this  was  a  contract  for  the  sale  of  a 
chattel,  then  there  was  a  variance  between 
the  evidence  and  the  record,  because,  ac- 
cording to  the  latter,  the  sale  was  of  a 
chattel,  whereas  the  evidence  disclosed  the 
sale  of  an  interest  in  land.     The  learned 
Judge  refused  to  nonsuit,  but  reserved  tbe 
points ;  and  in  Michaelmas  term — 

Greenwood  obtained  a  rule  for  a  nonsuit, 
against  which — 

Erie  and  Chandless  now  shewed  cause. 
— This  is  not  the  case  of  a  sale  of  goods, 
when  a  note  in  writing  would  be  requisite, 
but  it  is  a  contract  for  the  sale  of  an  in- 
terest in  land ;  and  it  isHiot  material  in  this 
action,  that  there  b  no  memoraodum  in 
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writing.  This  is  not  an  action  brought  to 
charge  the  defendant  on  any  contract  or 
sale,  according  to  the  language  of  the  29 
Car.  2.  <:.  3.  s.  4. ;  but  it  is  an  action  of 
trespass  to  recover  damages  for  the  de- 
fendant's wrongful  seizure  of  the  plaintiff's 
horse  and  cart.  It  will  be  seen  that  the 
language  of  the  4th  and  of  the  17th  sections 
differs.  In  the  latter,  the  contract  itself 
is  rendered  void,  but  not  so  in  the  former. 
The  plaintiff  may  therefore  avail  himself 
of  the  contract  to  repel  a  trespass  com- 
mitted by  the  defendant.  This  is  the  con- 
struction which  has  been  put  upon  the 
statute  by  Lord  EUenborough,  in  Crosby  v. 
WadtwoTth{\\  where  he  says,  "The  sta- 
tute does  not  expressly  and  immediately 
vacate  such  contracts,  if  made  by  parol;  it 
only  precludes  the  bringing  of  actions  to 
enforce  them,  by  charging  the  contracting 
party  or  his  representatives,  on  the  ground 
of  such  contract,  and  of  some  supposed 
breach  thereof,  which  description  of  action 
does  not  properly  apply  to  the  one  now 
brought,  viz.  a  mere  general  action  of 
trespass,  complaining  of  an  injury  to  the 
possession  of  the  plaintiff,  however  ac- 
quired, by  contract  or  otherwise.'*  So  also 
in  Teal  v.  Auty  (2)  it  was  held,  that  where 
a  contract  for  a  sale  of  growing  trees  had 
been  executed  and  acted  upon,  the  objec- 
tion of  the  want  of  a  note  in  writing  could 
not  be  taken  in  an  action  for  the  price  of  the 
trees.  An  analogy  may  be  derived  from  the 
construction  which  has  been  put  upon  other 
statutes,  where  the  same  language  is  used. 
Thus,  the  Statute  of  Limitations  enacts, 
"  that  no  action  of  debt,  &c.  shall  be 
brought,  except  within  six  years,"  yet  it  is 
necessary  to  plead  the  statute  specially,  and 
the  statute  does  not  defeat  the  debt,  other- 
wise there  could  be  no  lien  for  a  debt  to 
which  the  statute  applies,  whereas  the  con- 
trary has  been  decided.  So,  the  statute  of 
the  24  Geo.  2.  c.  40  (the  Spirituous  Liquors 
Act),  enacts,  *'  that  no  person  shall  main- 
tain any  action  where  the  debt  has  not  been 
contracted  at  one  time  to  the  amount  of 
20$. ;"  yet  it  has  been  held  that  the  debt  is 
not  void,  but  that  money  paid  generally 
may  be  appropriated  to  the  discharge  of  a 
debt  contracted  contrary  to  the  provisions 

(1)  6EMt,  611. 
(t)  «  Brod.  &  Biog.  99. 
New  Series,  V1.—£xcheq.  Pl. 


of  this  act —  CitukshanJes  v.  Rose  (3).  Here, 
the  trespass  is  the  substantial  cause  of  ac- 
tion, and  the  contract  is  only  incidentally 
brought  into  the  case.  Then,  is  this  an  in- 
terest in  land  ?  It  is  an  agreement  for  the 
sale  of  a  growing  crop  of  grass  made  before 
it  is  fit  to  cut.  It  is  not  a  sale  of  grass 
severed,  nor  is  it  to  be  cut  by  the  owner  of 
the  land  and  then  to  be  sold,  but  the  plain- 
tiff is  himself  to  cut  it.  The  distinction 
which  has  been  taken  in  the  cases  on  this 
subject  is  of  things  which  would  be  em- 
blements, and  they  are  to  be  considered 
as  chattels,  whereas  those  which  are  not 
emblements  are  to  be  treated  as  interests 
in  the  land — Evans  v.  Roberts  (4).  It 
cannot  be  said  that  growing  grass  would 
be  emblements.  It  resembles  the  case  of 
growmg  trees,  which  are  interests  in  land 
— Scorell  V.  Boxall(5),  which  was  distin- 
guished from  Smith  v.  Surman  (6),  be- 
cause the  Court  held,  that  there  was  a 
sale  of  the  timber  when  cut,  in  the  latter 
case,  and  not  of  the  growing  trees.  The 
result  of  the  authorities  is,  that  wherever 
the  subject  of  the  sale  is  that  which  has 
been  a  part  of  the  inheritance,  and  has  not 
been  severed  from  the  land  by  the  act  of 
the  tenant,  there  is  a  sale  of  an  interest  in 
the  land.  The  present  case  clearly  falls 
within  that  rule.  There  was  also  a  provi- 
sion for  taking  the  aflermath ;  that  cannot, 
however,  affect  the  nature  of  this  transaction, 
so  far  as  it  relates  to  this  action  of  trespass. 
Greenwood^  in  support  of  his  rule. — First, 
the  plaintiff  has  no  right  to  maintain  this 
action,  not  having  any  memorandum  of  the 
agreement.  Admitting  that  this  was  ah  in- 
terest in  land,  there  is  no  ground  for  dis- 
tinguishing between  the  case  of  an  action 
brought  to  enforce  the  contract  and  the 
party  availing  himself  of  it,  as  the  plaintiff 
seeks  to  do  by  way  of  asserting  his  right. 
There  is,  indeed,  a  difference  in  the  lan- 
guage of  the  4th  and  1 7th  sections,  but  the 
ordinary  inference  from  that  is  weakened 
by  the  long  interval  between  the  two  sec- 
tions, the  interposition  of  a  great  variety 
of  other  matters,  and  the  irregular  framing 
of  the  whole  act ;  and  evidently  the  legia- 

(3)  Mo.  &  Rob.  100;  tee  tlso  Pbilpott  v.  Jones, 
f  Ad.&  £1.41;  I.e.  4LtwJ.R€»>.(N.8.)K.B.65. 

(4)  5  B.  &  C.  8f  9 ;  i.e.  4  Law  J.  Rep.  K.B.  313. 
(5)1  Yoo.  &  Jer.  $96. 

(6)  9  B.  &  C.  561 ;  ■.  e.  7  Uw  J.  Rep.  K.B.  996. 
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hkture  did  not  intend  to  make  any  different 
provision  in  these  two  cases.  The  object 
was,  to  require  written  evidence  in  both 
cases  ;  and  the  meaning  of  the  legislature 
is,  that,  in  either  case,  a  parol  contract 
shall  be  void.  It  is  conceded  that  there  is 
no  remedy  on  the  contract.  How,  then, 
can  it  give  a  right  ?  In  all  the  cases,  the 
language  of  the  Judges  has  been  that  such 
a  parol  contract  is  **  void** ;  if  it  be  so,  it 
cannot  be  available  to  the  plaintiff — Chattr 
V.  Becket  (7\  Thomas  v.  miliams  (8). 
The  plaintiff  relies  upon  the  construction 
put  upon  the  Statute  of  Limitations,  and 
that  regulating  the  sale  of  spirituous  liquors, 
but  they  do  not  afford  any  authority.  It 
may  be,  that  a  lien  is  not  barred  by  the 
Statute  of  Limitations ;  but  it  has  been  held, 
that  a  defendant  cannot  set  oflTa  debt  barred 
by  it.  Again,  a  direction  in  a  will  to  pay  all 
debts,  does  not  apply  to  a  debt  barred  by 
the  statute — Ex  parte  Dewdney  (9).  As  to 
the  latter  statute,  ScoUv.  Gilmwre{  1 0)ahew8, 
that  not  only  it  prevents  an  action  being 
brought  upon  the  contract  there  described, 
but  it  makes  the  contract  itself  void,  and 
avoids  a  security  based,  even  for  a  part  of  its 
consideration,  upon  such  a  contract.  But 
the  observation  of  Lord  Ellenborough  in 
Crosby  v.  Wadsworth  has  been  cited :  the 
real  meaning  of  that  observation  is,  that  the 
contract,  though  void  as  such,  might  be 
available  as  a  licence.  There  might  be  a  dif- 
ficulty in  maintaining  such  a  construction, 
namely,  that  what  the  parties  intended  to 
be  a  contract  should,  by  the  non-observance 
of  certain  statutory  provisions,  be  convert- 
ed into  aiicence  revocable  ;  it  is  not,  how- 
ever, sought  by  the  defendant  to  deny  Lord 
£llenborough*s  dictum ;  but  then  the  plain- 
tiff ought  to  have  jpleaded  a  licence,  and 
not  a  contract.  If  it  had  been  pleaded  as 
a  licence,  the  defendant  could  have  plead- 
ed, and  shewn  that  it  had  been  counter- 
manded. It  may  also  be  considered,  that 
this  is  an  action  brought  to  charge  a  per- 
son on  the  contract,  as  in  Scorell  v.  BoxalL 
Then,  secondly,  there  is  a  variance  ;  if  the 
pleadings  be  looked  at,  it  appears  that  the 
plaintiff  claims  a  chatteK     He  follows  the 

(7)  r  Tenn  Rap.  tOU 

(8)  10B.&C.  «01 ;  •.  0.8  Law  J.  Rep.K.B.4l4. 

(9)  15  V^t.  48R.  Se«,  however.  Jones  v.  Soott» 
1  Run.  &  M.  S5.5  ;  i.e.  9  Law  J.  Rep.  ChaDC  95t, 
where  the  contrary  was  decided  by  Brougham,  L.C. 

(10)  STaont.  ««6. 


language  of  the  plea,  and  sets  up  apurchMe  of 
a  crop  of  grass.  The  meaning  of  the  terms 
must  be  gathered  from  the  understanding 
of  the  parties,  disclosed  upon  the  record — 
Heath  V.  Milward  (11).  The  crop  of  grass, 
and  the  liberty  of  going  and  cutting  it,  are 
severed  in  the  plea,  and  continue  so  severed 
in  the  replication ;  and  it  is  shewn,  that 
what  was  intended  to  be  bought  was  that 
chattel,  namely,  the  crop  of  grass,  and  not 
any  interest  in  the  field  itself.  That  this  was 
a  chattel  may  be  deduced  from  Etnuu  v. 
Roberts, — [Here  he  was  stopped  by  the 
Court.] 

Lord  Abingbr,  C.B. — ^It  is  admitted  by 
the  plaintiff,  that  if  this  were  a  contract 
for  a  sale  of  goods,  the  action  could  not  be 
maintained ;  but  it  is  insisted  that,  the  con- 
tract being  for  a  sale  of  an  interest  in  land, 
the  action  is  not  defeated,  though  there  is 
not  any  note  in  writing.  Suppose  that  that 
was  a  matter  of  doubt,  and  that  we  should 
be  inclined  to  hold  that  this  contract  bore 
the  character  of  an  interest  in  land,  and, 
therefore,  that  it  fell  under  the  provisions 
of  the  4th  section,  the  question  would 
arise,  whether,  under  that  section,  which 
enacts,  that  no  action  shall  be  brought  on 
any  contract,  without  a  note  in  writing,  it 
is  meant  that  it  shall  not  be  ayailable  for 
any  purpose.  I  think  that  it  cannot  be 
available  as  a  contract  at  all,  if  no  action 
can  be  brought  upon  it,  although  it  may 
afford  an  apology  or  excuse,  if  a  party  is 
put  into  possession  under  it,  and  an  action 
of  trespass  be  afterwards  brought  upon  it. 
There  is,  in  effect,  an  attempt  by  the  plain- 
tiff,  to  avail  himself  of  ttie  contract  in  the 
present  case.  If  the  whole  of  fais  esse 
were  set  out  in  the  declaration,  the  contract 
would  form  a  part  of  it,  and  it  would  ap- 
pear that  the  plaintiff  claimed  the  right  of 
an  exclusive  enjoyment  of  the  close,  and 
of  taking  a  cart  into  the  field,  by  authority 
of  the  defendant ;  that  would  be  a  collatenJ 
and  incidental  mode  of  obtaining  the  bene- 
fit of  the  contract ;  whereas,  the  meaning 
of  the  statute  is,  that  the  contract  shall  be 
altogether  void.  But  on  these  pleadings,  h 
will  be  seeh,  that  the  replication  sets  up  a 
Contract,  which  must  mean  such  a  one  as  is 
available  to  give  a  party  a  right  which  can 

(11)  2  Blng.  N.C.  96;  S.C  f  Scott,  168;  4Uw 
J.  Rep.  (Nil.)  CS.  99f. 
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be  enforced.  The  only  sense  wbich  can  be 
given  to  it  is,  that  there  is  a  legal  contract 
by  wbich  he  claims  the  right.  Now  there  is 
no  legal  contract,  if  he  cannot  enforce  the 
right ;  and  the  evidence  shews  that  he  could 
not  enforce  the  contract.  It  is  another 
thing  to  say  whether  the  plaintiff  might  not 
have  pleaded  a  licence.  A  contract  is  some- 
thing more  than  a  licence.  This  contract,  if 
there  had  been  no  countermand  nor  objec- 
tion made  to  it,  might  have  been  available 
to  the  plahitiff,  if  he  had  put  his  horses  and 
cart  in  the  field,  as  a  licence.  He  would 
then  have  shewn  matter  of  excuse,  which 
would  have  taken  from  the  defendant  all 
right  to  maintain  an  action  of  trespass. 
That  is  the  utmost  extent  to  which  the 
plaintiff  could  have  availed  himself  of  this 
contract.  But,  as  it  is,  the  replication  is 
not  sustained. 

Parke,  B. — I  am  of  the  same  opinion. 
The  evidence  does  not  support  the  replica- 
tion. I  have  had  some  doubt  in  this  case, 
but  the  result  of  my  consideration  has 
brought  me  to  that  conclusion.  The  whole 
question  turns  on  the  meaning  of  the  repli«* 
ration — [His  Lordship  here  read  the  plead* 
ings.]  The  allegation,  that  the  defendant 
wrongfully  took  possession  of  a  part  of  the 
crop,  without  the  plaintiff's  consent,  is  not 
mainly  of  importance;  because  the  real 
question  is,  whether  this  was  a  mere  licence 
or  a  binding  contract,  and,  therefore,  my 
judgment  does  not  proceed  upon  it,  but 
it  helps  to  shew  the  plaintiff's  meaning  in 
the  replication : — my  judgment  would  have 
been  the  same,  though  it  were  wholly 
omitted.  What  does  the  plaintiff  mean, 
when  he  states  an  agreement  for  the  pur^ 
ebaae  of  the  crop?  Does  he  mean  a  licence 
by  operation  of  law,  or  a  binding  contract, 
that  he  should  have  a  right  to  take  this 
crop  of  grass  ?  I  am  of  opinion,  that  the 
latter  is  the  true  construction.  It  means 
a  real  binding  agreement  in  point  of  law, 
which  the  party  can  enforce  as  a  matter 
of  right.  Even  if  it  be  an  agreement 
which  cannot  be  enforced  on  both  sides,  it 
Boay  have  an  operation,  for  it  has  the  effect 
of  a  licence  countermandable.  That  is  the 
correct  result  of  the  observation  in  Crosby 
V.  WtidswQrth,  It  is  a  licence  to  enter  and 
take  the  crop  of  grass.  The  plaintiff  might 
have  pleaded  it  as  such,  and  his  evidence 
would  have  supported  it.  But  my  opinion 
i$y  that  on  the  true  construction  of  the  re- 


plication, this  is  an  averment  of  a  binding 
freemen t,  and  of  aright  to  enter,  by  virtue 
of  a  contract  which  is  not  proved. 

BoLLAND,  B. — ^This  is  an  assertion  that 
the  plaintiff  had  a  right  to  enter,  by  virtue 
of  an  agreement  for  the  purchase  of  a  crop 
of  grass,  with  liberty  to  come  and  cut  it. 
The  question  is  raised  on  the  validity  of 
that  contract ;  if  it  be  necessary  that  there 
should  be  a  contract  to  support  the  right 
claimed,  it  appears  that  the  agreement  is 
void  by  the  statute. 

Gurnet,  B.  concurred. 

Rule  absolute. 
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Customs — Bond — Custom-house  Agents 
— Licence — Evidence —  Variance, 

By  the  5^4,  Will.  4.  c.  52.  s.  144.  /t- 
cenees  granted  to  Custom-house  agents  under 
the  6  8feo,  4.  c.  107.  s.  1.  are  continued  m 
forcef  though  that  statute  was  repealed  by 
the  ^^4  WiU.  4.  c.  60. 

Semble^/Aa/  commissioners  of  Customs 
might  at  common  law  take  bonds  from  per^ 
sons  licensed  by  them  to  act  as  Custom-house 
agents^  for  the  faithful  conduct  ofsuchper^ 
sons  towards  his  Majesty's  Customs. 

In  the  assignment  of  breaches  on  a  Cus- 
tom-house  agent's  bond  it  was  allegedt  thai 
certain  silk  goods  were  entered  by  him  for 
ezportationt  from  abroad,  and  landed  by 
him^  on  which  certain  duties  were  payable 
upon  importation,  and  that  they  were  after' 
wards  warehoused  by  him.  At  the  trial, 
no  evidence  was  given  of  the  nature  of  the 
goods,  but  it  was  proved  that  the  defendant 
paid  the  duties  ff  importation : — Held,  thai 
ii  was  not  to  be  assumed  that  the  goods 
were  prohibited  goods,  or  warehoused  for 
exportation  only,  and  therefore  that  they 
must  have  been  such  as  were  liable  to  the 
payment  of  duties* 

Scire  facias  on  a  bond  for  1,000/.,  given 
by  the  defendant  to  the  King. 

The  defendant,  in  his  plea,  set  out  the 
bond  and  the  condition,  which  recited  that 
the  defendant  had  applied  to  the  commis- 
sioners of  Customs  for  a  licence  to  enable 
bim  to  act  as  a  Custom-house  agent,  which 
they  had  granted  in  pursuance  of  the 
powers  vested  in  them  by  the  6  Geo.  4. 
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c.  107,  and  the  condition  was  stated  to  be, 
that  the  defendant,  and  any  clerk  whom 
he  might  appoint  to  act  for  him,  in  the 
manner  prescribed  by  the  said  act,  should, 
at  all  times  during  the  continuance  of  the 
said  licence,  conduct  themselves  faithfully 
and  incorruptly,  and  should  not  wittingly 
or  willingly  do  any  act  prejudicial  to  his 
Majesty  in  his  customs  or  duties,  and  that  he 
should  not  part  with  the  licence,  but  give 
it  up  to  the  commissioners  when  he  ceased 
to  act  as  agent.  The  defendant  then  plead- 
ed performance  of  the  condition  in  terms. 

The  replication  assigned  breaches  of  the 
condition  of  the  bond.  The  first  was  as 
follows: — that  whilst  the  defendant  was 
such  licensed  agent,  two  cases  of  goods, 
being  silks  and  gloves,  were  entered  by 
him  for  exportation  from  abroad,  i.  e.  from 
Calais  into  Great  Britain,  and  afterwards 
landed,  and  a  full  entry  thereof  made  on 
the  11th  of  September  1884,  on  which 
certain  duties  were  payable  upon  importa- 
tion :  that  the  goods  were  duly  warehoused 
without  payment  of  the  duties,  and  were 
afterwards  entered  outwards  for  exporta- 
tion to  Calais,  and  security  was  given  for 
the  due  shipment  and  exportation  by  the 
said  defendant,  to  whom  a  cocket  was 
granted,  and  an  order  was  made  out  to  the 
locker  of  the  warehouse  for  the  delivery  of 
the  said  two  cases ;  but  that,  instead  of  these 
cases,  two  other  cases,  containing  cotton 
goods,  not  being  subject  to  the  payment  of 
any  duties  on  importation,  were,  knowingly 
and  illegally,  and  with  intent  to  defraud 
his  Majesty  of  his  said  customs  water- 
borne,  put  on  board  ship  for  exportation, 
which  two  cases  were  so  waterborne  with 
the  knowledge  and  consent,  and  by  the 
contrivance  of  the  defendant,  with  intent 
to  prejudice  his  Majesty  in  his  said  Cus- 
toms, and  thus  the  condition  of  the  bond 
was  broken,  and  the  defendant  acted  con- 
trary to  the  statute  in  that  case  made  and 
provided.  The  other  breaches  merely  va- 
ried the  statement  of  the  same  transaction. 

The  defendant,  in  his  rejoinder,  denied 
the  breaches  alleged. 

The  case  came  on  for  trial  before  the 
Lord  Chief  Baron,  at  the  Sittings  a^r  last 
Easter  term,  when  a  verdict  was  found  for 
the  Crown;  and  subsequently,  upon  a  mo- 
tion in  arrest  of  judgment  or  for  a  new 
trial,  it  was  ordered,  that  the  opinion  of  the 
Court  should  be  taken  upon  a  special 


CASE, 
which  set  forth  the  bond,  dated  the  tfM 
of  March  IBSO,  executed  by  the  defendant 
and  his  surety,  bearing  the  condition  suted 
in  the  pleadings,  and  continued  : — 

On  the  28th  of  August  185S,  the  statutes 
S  &  4  Will.  4.  c.  50,  51,  52,  5S,  55,  56, 
and  57,  received  the  royal  assent.  By  the 
former  of  these  statutes,  the  6  Geo.  4.  c. 
107.  was  repealed.  On  the  30th  of  August 
1 834,  the  defendant,  as  agent  of  Richard 
Girard,  the  importer,  took  out  a  bill  of 
sight  for  four  cases  of  merchandise,  fur- 
ther particulars  unknown,  being  in  the  ship 
Belfast,  then  lying  in  the  river  Thames, 
from  Calais,  and  under  this  bill  of  sight 
the  four  cases  were  examined,  and  found 
to  contain  foreign  goods,  and  were  ware- 
housed by  the  defendant,  as  agent  for 
Richard  Girard,  for  exportation  only,  with- 
out the  payment  of  any  duty,  according  to 
the  provision  contained  in  the  last-men- 
tioned act  of  parliament.  Two  of  the  cases 
were  marked;  and  upon  the  11th  of  Sep- 
tember an  entry  was  passed  by  the  defen- 
dant for  the  exportation  of  these  two  cases. 
Under  colour  of  this  entry,  the  defendant 
attempted  to  export  two  other  cases,  simi- 
lar in  appearance,  but  which,  being  exa- 
mined by  the  officers  of  his  Majesty's 
Customs,  were  found  to  contain  goods  of 
British  manufacture.  The  bonded  cases, 
containing  the  foreign  goods,  were  after- 
wards removed  from  the  warehouse,  and 
the  regular  duties  of  importation  were  paid 
on  such  goods. 

The  questions  for  the  opinion  of  the 
Court  were,  first,  whether  the  above  bond 
could  now  be  put  in  force ;  secondly,  whe* 
ther  the  goods  warehoused  for  exportation 
only  were  subject  to  the  payment  of  duties 
described  in  the  pleadings.  If  the  Court 
should  be  of  opinion  in  the  negative  of 
either  of  the  above  questions,  the  verdict 
was  to  be  entered  for  the  defendant;  but  if 
in  the  affirmative  of  all  the  above  questions, 
then  the  verdict  was  to  be  entered  for  the 
Crown. 

F.  Barlow,  for  the  Crown. — The  first 
question  is,  whether  the  bond  is  valid.  It 
was  valid  when  entered  into ;  but  it  is  said, 
that  the  repeal  of  the  6  Geo.  4.  c.  1 07,  by  the 
3  &  4  Will.  4.  c.  50,  rendered  it  void  in  1 854, 
when  the  breach,  of  it  took  place.  There 
are  three  answers  to  this  objection :  first, 
that  the  bond  and  the  licence  are  good  and 
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▼alid  independently  of  any  statute.  There 
can  be  no  doubt  that  the  commissioners 
might  grant  a  licence  to  any  individuals  to 
act  with  their  sanction ;  such  licence  and 
sanction  would  be  a  benefit  to  agents ;  and 
they  might  justifiably  require  the  agents, 
to  whom  they  granted  their  licences,  to 
bind  themselves  to  behave  honestly  and 
faithfully  as  such  agents — J(me$  v.  JVollam 
(1).  Secondly,  the  repeal  of  the  former 
statute  does  not  vacate  the  licence  and  the 
bond  given  under  it,  if  there  be  nothing  in 
the  provisions  of  the  3  &  4  Will.  4.  c.  50. 
inconsistent  with  that  licence  and  bond. 
Certainly,  nothing  inconsistent  is  contained 
in  that  statute;  it  simply  repeals  the  former 
act.  That  a  simple  repealing  statute  does 
not  vacate  proceedings  under  the  repealed 
statute  appears  from  the  decisions  relative 
to  the  charges  by  clergymen  upon  their 
livings.  The  IS  Eliz.  c.  20.  prohibited 
all  such  charges ;  hut  that  statute  was  re- 
pealed by  the  43  Geo.  3.  c.  84,  which  was 
repealed  by  the  57  Geo.  3.  c.  99,  and  the 
statute  of  Elizabeth  was  revived.  In  the 
interval,  however,  many  cases  occurred  in 
which  clergymen  charged  their  livings; 
there  was  nothing  in  the  repealing  statute 
which  saved  those  charges ;  yet  it  was  held 
that  they  continued  valid  notwithstanding 
the  act  under  which  they  were  created  was 
repealed — Doe  d.  Broughton  v.  Gully  (2), 
Doe  d.  miki  V.  Ramsden(9).  Thirdly, 
the  subsequent  statute  did  in  effect  protect 
all  past  licences  and  bonds.  They  were 
first  required  by  the  4  Geo.  4.  c.  69.  s.  46 
(4),  and  that  was  not  to  be  until  afler  the 


(1)  5B.&  Ald.769. 

(«)  9  B.  &  C.  344;  ».  c.  7  Liw  J.  Rep.K.B. fOl. 

(3)  4  B.  &  Ad.  608. 

^4)  Which  eoacUy  "  That  from  the  expiration  of 
ODe  calendar  month  next  after  the  passing  of  this  act, 
no  person  shall  act  as  an  agent  for  transacting  any 
business  at  the  Custom  House  in  London,  which 
•ball  relate  to  the  entry  or  clearance  of  any  ship  or 
•hips,  or  to  the  clearing  of  any  goods  or  baggage, 
or  the  passing  of  any  entry  whateyer,  upon  which 
any  revenue  of  Customs  shall  be  payable,  unless 
aothorised  so  to  do  by  licence  under  the  hands  and 
•eats  of  the  oommissiooers  of  Customs,  and  the  said 
commissioners,  or  any  two  of  them,  may  grant  toy 
such  licence  to  any  person  or  persons  who  may  re- 
quire the  same  ;  and,  in  such  cases,  the  said  com- 
missioners may  require  a  bond  to  be  given  by  every 
person  to  whom  such  licence  shall  be  granted,  for 
acting  as  such  agent,  with  one  sufficient  surety  in 
1,000/.,  conditioned  in  the  faithful  and  incorrupt 
eonduct  of  every  such  person,  snd  of  hi$  clerk  acting 
for  bim  as  herein  provided,  and  to  deliver  up  such 


expiration  of  one  month  from  the  passing 
of  the  act:  other  expressions  in  different 
sections  in  that  statute  are  prospective 
only.  In  the  6  Geo.  4.  c.  107.  s.  139(5), 
however,  where  persons  are  prohibited 
from  acting  as  Custom-house  agents  unless 
licensed,  there  is  no  postponement  of  the 
time,  but  the  prohibition  is  immediate.  It 
must  have  been  contemplated  by  the  legis- 
lature that  there  were  many  licences  then 
existing,  and  it  never  could  have  been  in- 
tended that  they  should  all  be  determined. 
Such  an  enactment  would  have  been  most 
serious  in  its  consequences,  as  it  would 
have  stopped  the  proceedings  in  the  Cus- 
tom-house for  a  considerable  time,  until 
the  new  licences  could  have  been  prepared. 
There  is  also  a  provision  in  sec.  143,  which 
applies  to  the  clerks  of  the  agents,  and 
prohibits  them  from  acting  as  clerks  to  the 
agents,  until  their  name,  &c.,  shall  have 
been  indorsed  on  the  licence  of  such  agent, 
unless  such  person  shall  have  been  ap- 
pointed by  the  commissioners  of  Customs 
before  the  commencement  of  that  act.  It 
seems  irrational  to  provide  that  the  clerks 
shall  continue  empowered  to  transact  the 
business,  and  not  to  provide  for  their  mas- 
ters, if  it  can  be  supposed  that  the  legisla- 
ture intended  that  the  licences  granted  to 
the  latter  should  cease.  The  language  of 
the  3  &  4  Will.  4.  c.  52.  s.  144,  147.  is 
the  same  as  that  in  the  6  Geo.  4.  c.  107. 
Several  instances  will  be  produced  in  the 
different  Customs  Acts,  in  which  the  le- 
gislature has  expressly  kept  alive  com- 
missions, bonds,  or  licences,  given  and 
granted  under  previous  repealed  statutes, 
as  the  3  &  4  Will.  4.  c.  51.  s.  5,  9;  c.  52. 
8.  95;  c.  53.  s.  26;  c.  55.  s.  4;  c.  57^.  s.  4, 

licence  if  the  same  shall  he  revoked  within  seven 
days  after  the  notice  of  such  revocation." 

(6)  Which  enacts,  "That  no  person  shall  act  as 
an  agent  for  transacting  any  business  at  the  Custom 
House  in  the  port  of  London,  which  shall  relate  to 
the  entry  or  clearance  of  any  »hip,  or  of  goods, 
or  of  any  baggage,  unletis  authorized  so  to  do  by 
licenqe  of  the  commissioners  of  Customs,  who  may 
require  bond  to  be  given  by  every  person  to  whom 
such  licence  shall  be  granted,  with  one  sufficilnt 
surety  in  l,000i.,  for  the  faithful  and  incorrupt  con- 
duct of  such  person,  and  of  his  clerk  acting  for  him ; 
provided  that  such  bond  shall  not  be  required  of 
any  person  who  shall  be  one  of  the  awom  brokers 
of  the  city  of  London ;  and  if  any  person  shall  act  as 
such  sgent,  not  being  so  licensed,  or  if  any  person 
shall  be  in  partnership  in  such  sgency  with  any 
person  not  so  licensed,  such  person  shall,  in  either 
case,  for  every  such  offence  forfeit  100/." 
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but  an  examination  of  the  different  provi- 
sions in  those  statutes  will  shew  the  neces- 
sity of  introducing  such  specific  provisos. 

The  second  question  in  the  case  is,  whe- 
ther the  foreign  goods,  which  had  been 
imported,  were  goods  liable  to  the  pay- 
ment of  duties*  which  is  the  ground  for 
a  new  trial.  There  can  be  no  doubt  that 
they  were.  It  is  so  alleged  in  the  replica- 
tion, and  the  defendant  has  not  denied  it. 

[Pakkb,  B. — If  that  fact  be  necessary  to 
constitute  the  defendant's  misconduct,  by 
deny  ing his  misconducthe  has  put  it  in  issue.] 

The  goods  were  imported  and  ware- 
housed  for  exportation ;  they  must  be  liable 
to  the  payment  of  duties;  and  the  defen- 
dant did,  in  point  of  fact,  pay  the  duties 
upon  them. 

WeUhyt  cpntra. — As  to  the  first  point. 
First,  the  defendant  is  not  answerable  on 
this  bond  at  common  law.  It  is  a  bond 
given  to  the  King  to  secure  the  due  per- 
formance of  the  defendant's  duty,  under 
the  licence  granted  by  the  commissioners 
of  Customs.  They,  however,  have  no  au- 
thority to  impose  a  licence  independently 
of  the  statutes.  It  can  be  no  benefit  to  a 
person  desirous  of  acting  as  a  Custom- 
house agent,  to  be  subjected  to  such  a  bond 
as  the  present.  But  the  condition  of  the 
bond  expressly  refers  to  the  statute,  and  the 
bond  purports  to  be  taken  by  its  authority. 
The  bond  also  is  to  be  in  force  so  long  as 
the  licence  continues ;  that  is  clearly  im- 
posed by  the  statute.  Jones  v.  Wollam  is 
distinguishable,  because  there  the  bond 
was  good  at  common  law ;  here  it  is  a  re- 
straint upon  a  person's  exercise  of  his 
trade.  Secondly,  it  cannot  be  set  up  as  a 
common  law  bond,  because  the  replication 
alleges  the  misconduct  of  the  defendant 
to  be  an  act  contrary  to  the  statute. 

[Parke,  B. — The  bond  cannot  be  sup- 
ported on  that  ground ;  it  is  to  continue 
during  the  existence  of  the  licence :  if  you 
can  make  out  that  that  is  determined,  the 
bond  has  ceased  to  be  in  force.] 

Then  the  repeal  of  the  statute  has  put 
ail  end  to  the  licence  ?  Where  there  is  a 
simple  absolute  repeal  of  any  statute  which 
gives  authority  to  do  an  act,  all  acts  which 
are  done  under  it,  unless  expressly  saved, 
are  avoided.  The  cases  referred  to,  of  the 
clergymen's  charges,  were  decided  upon  a 
very  different  principle.  But  it  is  said, 
that  the  new  code  of  the  laws  of  the  Cus- 


toms, adopted  the  licences  which  were 
created  under  the  old  acts,  and  kept  them 
in  force :  that,  however,  will  be  found  not 
to  be  the  case.  Certainly,  the  statute  of 
the  3  &  4  Will.  4.  c.  51.  does  not,  in  ex- 
press terms,  continue  the  old  licence ;  but, 
it  is  contended,  that  it  does  so  by  inference. 
That  inference  does  not  necessarily  arise, 
and  is  rebutted  by  various  provisions  con- 
tained in  those  statutes.  The  repealiag 
statute,  c.  50,  has  a  saving  of  all  penalties 
and  forfeitures  incurred  under  the  former 
acts ;  which  would  hardly  be  necessary,  if 
the  statutes,  by  inference,  continued  the 
previous  provisions.  Reference  has  been 
made  to  the  postponement  of  a  month,  in 
the  4  Geo.  4.  c.  69,  but  it  will  be  observ- 
ed, that  in  that  statute,  many  new  provi- 
sions are  made,  which  might  require  pre- 
paration, and  some  parts  of  the  act  will 
come  into  operation  before  others.  In  the 
subsequent  acts,  it  might  be  considered 
unnecessary  to  give  that  time,  because  the 
parties  might  be  prepared  with  their  licences 
and  bonds  ready  to  be  executed. 

[Lord  Abikoer,  C.B. — The  penal^ 
could  not  be  recovered  from  an  agent,  who 
was  pi'otected  by  a  licence  granted  under 
the  former  acts.  Surely,  the  licence  was  kept 
in  force  to  protect  him  from  the  penalty.] 

The  147  th  section  is  said  to  protect  the 
clerks  of  the  agents,  by  the  licence  pre- 
viously given  to  the  latter ;  bur  the  real 
object  of  that  section  was  to  make  fire^ 
regulations'  regarding  the  authority  to  be 
given  to  clerks,  which  were  not  to  be  re- 
quired where  a  clerk  had  previously  been 
licensed.  The  different  exceptions  and 
savings  expressly  made  by  the  legislature 
in  the  instances  referred  to  on  the  other 
side,  have  not  been  satisfactorily  answered, 
and  shew  the  understanding  of  the  legtslt- 
ture,  that  the  licences,  bonds,  &c.  existing 
at  the  time  when  the  statute  was  re- 
pealed, were  determined. — ^Then,  as  to 
the  second  point,  which  turns  on  the  evi- 
dence. The  replication  states,  that  goods 
were  imported  into  this  kingdom,  subject 
to  the  payment  of  duties,  for  which  other 
goods  were  substituted  on  which  no  do- 
ties  were  payable.  Now  the  evidence 
does  not  prove  that  the  goods  imported 
were  liable  to  the  payment  of  the  da- 
ties  ;  and  if  they  were  not,  there  was  a 
variance,  because  the  fraud  would  have 
been  different  from  that  which  is  alleged. 
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For  aught  that  appears  to  the  contrary, 
they  were  prohibited  goods,  or  goods  en- 
tered for  exportation  only ;  in  which  cases, 
no  duty  would  be  payable  thereon  at  all, 
or  not  on  their  first  entry,  and  if  so,  they 
ought  not  to  have  been  described  as  goods 
^  liable  to  the  payment  of  duties  absolutely 
— The  Attorney  General  v.  Key  {Q\  and 
The  Attorney  General  v.  Greaves  (7), 

Barlow,  in  reply,  was  stopped  by  the 
Court. 

Lord  Abinoer,  C.  B. — This  case  involves 
two  points.  The  first  is,  whether  the  licence 
continues,  notwithstanding  the  repeal  of 
the  statute.  If  so,  the  bond  may  well  con- 
tinue.    If,  indeed,  the  commissioners  were 
authorized  in  granting  the  b'cence  by  the 
statutes,  the  bond  would  be  good  at  common 
law.  The  question,  however,  is,  whether  the 
licences  continued.  Some  ambiguity  arises 
upon  the  language  of  the  statute,  but  the 
doubts  have  been  sufiiciently  removed,  and 
I  tliink  the  licence  is  referred  to  as  a  conti- 
nuing licence.     It  is  quite  enough  if  we 
can  infer  that  from  the  statutes.     By  the 
.     4  Geo.  4.  c.  69,  the  commissioners  of  Cus- 
toms were  to  license  persons  to  act  as  agents, 
and  their  clerks  also  were  to  be  licensed; 
and  section  55  [which  his  Lordship  read] 
requires  a  written  appointment  of  the  clerk 
by  the  agent,  which  the  commissioners  are 
to  allow  and  sanction.     Then  comes  the  6 
Geo.  4.  c.  107,  which  is  supposed  to  have 
put  an  end  to  the  agent's  licence*     After 
making  provision  for  the  agent,  it  goes  on 
to  provide,  in  section  142,  [which  his  Lord- 
sbip  read,]  for  the  clerk ;  it  continues  the 
licence  for  the  clerk,  but  it  makes  some 
variation,  as  it  requires  a  different  attesta- 
tion, namely,  by  the  collector  and  controller 
of  the  Customs  ;  and  there  is  a  proviso  for 
such  persons  as  shall  have  been  appointed 
wiA  consent  of  the  commissioners  of  Cus- 
toms before  the  commencement  of  the  act; 
ivhicb  proviso  distinctly  shews  that  a  person 
joQtght  act,  though  licensed  before  the  com- 
snencement  of  the  statute.     That  can  only 
refer  to  the  licence  under  the  former  sta- 
tute, and  that  licence  must  have  an  effect 
dfler  it  had  been  repealed.     Where,  there- 
fore,   any  clerk   to    an    agent   had  been 

<6)  1  Ct.  &  J.  159 ;  8.  c.  e  Cr.&  J.  2 ;  1  Law  J. 
JE^ep.  {tijs,)  Exch.  49. 

<7)  «  Cr.  M.  &  R.  669;  s.  c.  5  Law  J.  Rep. 
(Hf.8.)Exch.  56. 


licensed  and  appointed  before  the  statute, 
he  is  permitted  to  act  as  such  clerk  since 
it  passed.  If  the  clerk  is  protected  by  the 
licence,  it  will  surely  be  sufficient  to  pro- 
tect the  agent  also  from  the  penalty  im- 
posed by  the  statute.  On  the  first  point, 
then,  I  am  satisfied  that  the  licence  is  in 
force,  and  that,  although  it  is  not  continued 
in  express  terms,  yet,  the  statute,  by  4iece6- 
sary  implication,  does  give  validity  to  it. 
The  language  of  the  3  «£  4  Will.  4.  t.  6r. 
is  the  same,  and  the  statute  must  be  taken 
to  have  the  same  effect.  Then  the  second 
point  arises  from  a  confusion  in  the  appli<* 
cation  of  the  case  of  The  Attorney  General 
V.  Key,  where  the  facts  proved  in  evidence 
contradicted  the  description  set  out  in  the 
information.  It  is  averred,  that  the  goods 
imported  were  liable  to  the  payment  of 
duties ;  they  must  be  assumed  to  be  so,  un- 
less the  contrary  be  shewn.  It  is  said, 
they  might  have  been  prohibited  goods : 
but  they  were  silk  goods,  and  no  silk  goods 
are  prohibited ;  all  may  be  imported,  and 
are  liable  to  the  payment  of  duties.  If  it 
be  that  they  were  imported,  and  warehoused 
for  the  purpose  of  exportation  only,  still 
the  fraud  would  be  the  same. 

Parke,  B. — With  regard  to  the  last  ob- 
jection, on  the  ground  of  variance,  I  thhik 
there  is  no  variance  in  this  case.  The  dif- 
ficulty arises  from  its  not  being  stated  what 
was  the  nature  of  the  goods.  It  appears 
they  were  warehoused  goods,  and  it  is 
competent  for  a  party  to  warehouse  goods 
either  under  3  &  4  Will.  4.  c.  52.  s.  60,  or 
under  c.  56,  s.  8.  Under  the  former, 
goods  are  to  be  entered  for  exportation 
only,  being  such  as  are  not  to  be  used  in 
this  kingdom,  and  are  not  liable  to  the 
payment  of  any  duty.  Under  the  latter, 
the  duty,  though  not  payable  at  first,  will 
become  due  when  the  goods  are  to  be  used 
in  this  kingdom  ;  though  if  they  be  after- 
wards exported,  they  are  not  to  pay  it. 
According  to  the  evidence,  the  goods  be- 
longed to  the  second  class.  They  were 
originally  liable  to  the  payment  of  duties, 
though  they  might  be  relieved  from  the 
payment  on  exportation.  Then  the  other 
point  arises,  whether  the  objection  urged 
in  arrest  of  judgment,  can  prevail.  The 
condition  of  the  bond  recites  the  appoint- 
ment of  the  defendant  as  agent  under  the 
6  Geo.  4.  c.  107,  and  provides  for  the  de- 
fendant's good  conduct  during  the  conti- 
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nuance  of  the  licence.  The  bond  is  sup- 
ported upon  three  grounds :  first,  that  it 
is  good  at  common  law.  So  it  would  have 
been,  had  it  been  taken  for  a  limited  time. 
The  condition  is  nothing  more  than  that 
the  defendant  would  do  his  duty.  It  was 
voluntarily  entered  into,  and  there  was  a 
good  consideration.  But  the  continuance 
of  the  bond  is  limited  to  the  continuance 
of  the  licence,  and  it  is  said  that  the  licence 
has  been  determined.  If  the  enactment  in 
the  3  &  4  Will.  4.  c.  52.  s.  14i.  had  been, 
that  the  agent  should  not  act,  unless  he 
should  be  licensed  under  that  act,  the 
licence  would  have  ceased  and  the  bond 
been  determined.  But  I  am  of  opinion, 
that  that  is  not  the  effect  of  the  act  of  par- 
liament; all  turns  on  the  144th  section. 
If  it  means  to  continue  the  privilege  to 
parties  previously  licensed,  that  licence 
continues  in  force — [His  Lordship  here 
read  the  section.]  What  is  the  meaning 
of  that  section  ?  Is  it,  that  he  shall  not 
act  unless  heretofore  or  hereafter  licensed  ? 
Looking  at  the  words,  and  considering 
the  effects  which  were  ably  and  forcibly 
pointed  out  by  Mr.  Barlow,  as  following 
from  the  construction  contended  for,  I 
think  the  licence  is  continued.  Other- 
wise, the  consequence  would  have  been, 
that  no  business  could  have  been  trans- 
acted at  the  Custom-house,  until  all  the 
agents  had  obtained  new  bonds  and  li- 
cences. The  argument  arising  on  the  sec- 
tion concerning  the  clerks,  is  also  strong. 
When  the  motion  in  arrest  of  judgment 
was  first  made,  several  provisions  were 
referred  to,  where  the  legislature  have  ex- 
pressly kept  alive  existing  commissions, 
&c.  For  all  these,  Mr.  Barlow  has  assigned 
a  very  good  or  very  plausible  reason : 
either  it  was  necessary  to  save  them  in 
consequence  of  the  new  provisions,  or  the 
legislature  have  been  more  scruptilous 
than  was  actually  necessary.  The  effect 
of  the  act  is,  therefore,  to  continue  the 
licence  to  the  persons  already  licensed; 
and  the  section  ought  to  be  read  as  though 
the  words  *'  unless  already  authorized*' 
had  been  inserted. 

Boll  AND,  B. — It  is  clear  from  the  3  &  4 
Will.  4.  c.  52.  8.  147,  that  the  licences 
were  to  continue :  the  proviso  would  be  in- 
consistent with  a  total  annihilation  of  them. 

Gurnet,  B.  concurred. 

Judgnuntfor  the  Crown. 


1837. 
Jan.  30 


r  THE 


THE    KINO  0.  THE   SUBEIf  F  OF 
KENT,  IN  A  CAUSE  OF  POTTEK 
SIMPSON. 


Sheriff —  Return- 
tachment. 


•Setting  aside  an  at' 


A  return  to  a  writ  of  capias,  "the  defen* 
dant  is  not  to  he  found  in  my  bailiwick,*  is 
a  void  return. 

When  a  sheriff  has  obtained  a  rule  nisi 
to  set  aside  an  attachment  for  not  returning 
a  writ  of  capias,  on  payment  of  costs,  after 
making  a  return  of  non  est  inventus,  ike 
Court  will  not  refuse  to  make  it  absolute,  <m 
the  ground  of  misconduct  on  his  part,  in  omst- 
ting  to  make  the  arrest, 

A  rule  had  been  obtained  for  an  attach- 
ment against  the  sheriff  of  Kent,  for  not 
making  a  return  to  a  writ  of  capias. 

Clarkson,  on  a  former  day,  moved  to 
set  the  attachment  aside  as  irregular,  there 
having  been  a  return  in  these  words:  ''The 
within-named  defendant  is  not  to  be  foood 
within  my  bailiwick."  He  contended,  that 
this  was  a  sufficient  return,  and  could  not 
have  misled  the  plaintiff;  and  referred- to 
Watson  on  Sheriffs  (1)  as  an  authority  that 
such  a  return  was  good.     But — 

The  Court  held,  that  it  was  not  suffi- 
cient :  Aloerson,  B.  observing,  that  the 
common  return  of  non  est  inventus,  **  is  not 
found,*'  had  a  specific  technical  meaning, 
and  had  become  words  of  art.  There  was 
no  great  blame  in  making  this  return,  but 
still  it  was  irregular.  The  very  argument 
now  raised  shewed  the  importance  of  keep- 
ing to  the  strict  use  of  words. 

He  then  obtained  a  rule  ii>5t  to  amend 
the  return,  and  to  set  aside  the  attachment 
on  payment  of  costs  ;  against  which — 

Chandless  now  shewed  cause,  and  was 
about  to  argue  that  the  sheriff  bad  not 
used  due  diligence  in  attempting  to  make 
the  arrest ;  when — 

Parke,  B.  said — ^This  was  an  arrest  on 
mesne  process.  How  can  the  sheriff  be 
liable  for  the  whole  debt?  The  atuchmeni 
must  be  set  aside. 

Rule  ahsohUe. 

(I)  See  App,  Ti.  ••  5.  p.  370 ;  but  no  »nch  retvra 
it  found  io  Impey's  Offieo  of  Sh•rtffi^  nor  la  Tidd*t 
Appendix. 
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1M6.     •) 
Not.  24.  > 


THE  AtTOftK^T  OENEBAL  in 
HILL  AND  AMOraiR.* 


Land  Tax — King's  Dock-yards. 

The  King's  doch-^yards  art  not  liable  to 
he  assesud  to  the  Itmd  tax. 

-  -  Thw  was  ftB  infommtion  fbf  trespass  and 
inkrasuNi  by  the  defendants  by  distraining 
oertaia  goods  and  chattels  of  the  King's 
Dock-yiurd  at  Deptfort,  to  which  the  £^ 
Icndantsplea^bd  die  general  issae;  andthe 
eaose  coming  on  to  be  tried  at  the  Sittings 
after  last  Easter  term,  a  verdict  was  taken 
fax  the  Crowh  far  5%Llts.  damagee,  subject 
to  the  opinion  of  the  Court  on  a  case,  which 
atatedt  that  the  distress  in  ^ntetion  had 
bcenmade  lor  land  tax  on  tli«  Dock-yard 
ix  Deptford  on  the 26th  of  November  \^n&. 
The  defendant  Hill  was  the  collectsor  and 
oneof  the  assessors  of  die  ladd  tax  for  the 
pm'vAk  of  St;  Nidiob%  DeptSard,  and  the 
bther  defendant  was  the  broker  who  made 
the  distress*  The  ease  set  forth  a  notice  of 
the  distress,  signed  by  the  broker,  directed 
to  the  Commissioners  of  His  Mijesty's 
Navy,  which  stated,  thai  carts,  horses,  and 
wood  had  been  distrained  for  land  tax. 
The  Jissessment  was  also  set  forth,  in  which 
the  rate  stood  thus : 


Beattl. 

ofPjro- 
prietort. 

NtlDM 

of  Occu- 
piers 

tod  de- 
anipdbiit 
of£el«tof 
or  Pro- 
perty. 

Sons 
AsMSMd^ 

f.ioo 

CoAtni 

Ship*,   W 
6co.  &0. 

Mionen  o 
vyfbr«lH 
hprfr.   W 

r  HU  Me* 

beDocke, 
arehooeeftj 

113  15  0 

The  case  continued  thus  :«^The  Dock* 
jrard  at  Deptford,  upon  which  the  distress 
smd  -assessment  ih  question  were  made,  is 
die  property  of  the  Crown,  and  is  wholly 
used  for. public  purposes,  and. produces  no 
rcibt  6r  revenue  whatever.  There  is  a  part 
of  ihe  .dock*-yard,  upon:  which  -^e  houses 
Ckf  eettait^  officers  of  the  establishment 
ptandj  and  which  houses  are  offida]ly  oe^ 
copied  by  theto,  and  for  which  they  pay  no 
rent,  which  are  separately  assessed  to  the 
land  tax  ;  but  the  assessment  and  distress 
ifk  question  do  not  afiect  .that  part  of  the 

•  Thie  case  was  decided  in  Miehaelaias  term  last. 
Nsw  Stiiia,  VI.— ExoHio.  Pl. 


dock-yard.  The  dock-yard  Has  been  from 
dme  to  time  enlarged ;  but  since  the  year 
1797,  when  the  Luid  Tax  Act  was  paMed, 
by  which  the  quotas  to  be  raised  by  each 
county  were  settled,  nothing  has  been  added, 
except  some  small  quantity  of  ground  for 
the  gardens  attached  to  the  officers*  houses, 
winch  so-e  separately  assessed  and  paid  for. 
It  is  admitled,  that  the  dock-yard  has  for 
many  years  past  been  included  in  the  land 
tax  assessment,  and  the  amount  paid  with- 
out objection  until  the  assessment  *in  the 
last  year.  An  appeal  was  made  on  behalf 
of  the  Commissioners  of  the  Navy  to  the 
Commissioners  of  the  Land  Tax,  which  was 
determined  against  the  appellants,  after 
which  the  distress  was  made.  The  ques«* 
dons  for  the  opinion  of  the  Court  were, 
whedier  His  Majesty's  Dock-yard  at  Dept- 
ford, being  the  property  of  the  Crown,  and 
used  for  public  purposes,  was  liable  to  be 
assessed  to  the  land  tax  :  and  whether  the 
distress  could  be  made  diereon,  or  on  the 
goods  of  the  Crown  for  the  land  tax  duty 
(if  assessable)  in  case  of  non-payment. 

Wigkhnan^  on  a  former  day,  argued 
for  the  Crown.-^The  King  is  not  bound 
by  any  statute,  unless  named,  and  cannot 
be  taxed  for  a  sum  payable  to  himself. 
Can  it  sajd  that  he  is  expressly  rendered 
liaUe  ?  The  38  Geo.  3.  c.  5.  s.  17,  upon 
refusal  to  pay  the  land  tax,  authorizes  a 
collector  to  distrain  upon  the  goods  and 
chattels  of  jdie  party  in  arrear,  whether  on 
the  premises  or' not ;  so  that^  in  this  case, 
the  goods  of  the  Commissioners  of  the 
Navy  nmy  be  distrained  wherever  they 
may  happen  to  be,  or,  if  the.King  be  con« 
sidered  as  the  party  really^  liable.  His  Ma* 
jesty*s  goods  may  be  distrained,  which  cou]^ 
never  have  been  intended. — [He  was  stop* 
ped  by  the  Court.] 

R.  V.  Riehardsi  contrL — The  Crown  is 
not  indeed  expressly  named  in  the  Land 
Tax  Acts ;  but  it  is  fairly  to  be  implied, 
that  the  lands  occupied  by  the  Crown  should 
be  barged  with  it.  First,  the  statutes  im« 
posing  the  duty  must  be  understood  aa 
applying  to  all  land  without  distinction. 
The  37  Geo.  3.  c  5«  imposed  die  tax 
upon  the  several  counties  of  England,  and 
different  districts  were  specifically  made 
liable  to  the  payment  of  a  particular  amount 
of  duty.  Now,  if  the  Crown,  upon  tlie 
purchase  of  land  in  diese  districts,  is  not 
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to  be  charged  with  the  land  tax«  a  larger 
amount  of  tax  must  necessarily  be  thrown 
upon  the  remainder  of  the  districts  than 
was  originally  intended  by  the  legislature 
— Harrison  v.  Bulcock  (1 ),  All  Smnts  Col' 
lege  V.  Cottar  (2).  The  fair  inference  is^ 
that  the  lands  were  always  to  be  charged 
with  the  duty,  whether  they  came  into  the 
hands  of  the  Crown  or  not.  It  is  not,  at 
supposed,  any  charge  on  the  King.  Then 
section  98  excepts  the  Queen  and  the 
Prince  of  Wales  from  the  payment  of  the 
duty  which  would  have  otherwise  been 
payable  in  respect  of  their  annuities.  Se« 
oondly — the  Land  Tax  Redemption  Acts 
empower  the  Surveyor  General  of  the  land 
revenues  of  the  Crown  to  redeem  the  land 
tax  charged  on  the  manors^  messuages,  lands, 
tenements,  rents,  or  other  revenues  of  the 
Crown  (S),  These  must  apply  to  the  pro- 
perty of  the  Crown,  and  are  not  confined 
to  lands  in  the  possession  of  the  tenants  of 
the  Crown.  In  other  statutes,  as  in  the  57 
Geo.  3.  c.  93,  which  is  a  general  Assessed 
Tax  Act,  and  in  the  Post  Office  Acts,  where 
the  tax  is  imposed  upon  all  persons  in  ge- 
neral terms,  it  has  been  deemed  necessary 
expressly  to  exempt  the  King  and  the 
royal  family^ 

[GuRMBT,  B. — One  of  the  properties 
charged  with  the  land  tax  by  the  38  Geo.  3. 
e.  5.  is  "  the  palaces  of  Whitehall  and  St. 
James."  The  palace  of  Whitehall  would 
include  a  considerable  district — all  Privy 
Gardens  from  Whitehall  to  this  place  pro- 
bably.] 

[Lord  Abinosr,  C.B. — ^And  the  verge 
of  St.  James's  Palace  may  extend  over  a 
great  part  of  Westminster.] 
»  Wighiman,  in  reply. — The  Land  Tax 
Redemption  Acts  apply  to  the  hereditary 
revenues  of  the  Crown  within  the  survey 
of  the  Exchequer.  The  present  case  re- 
lates to  lands  vested  in  the  Crown  for 
public  purposes.  This  appears  also  from 
the  sutute  42  Geo.  3.  c.  1 16.  ss.  10  &  71. 
This  dock-yard  is  not  within  the  survey  of 
ike  Exdiequer :  at  least  the  defendant  ought 
to  shew  it  18,  if  he  seeks  to  render  it  liable 
to  the  duty.  As  to  the  charge  in  the  act 
^  «poD  the  King's  palaoeti  that  is  explained 

(1)  1  H.  Bl.  68. 

(f)  SB.&P.635. 

(S)  38  Geo.  3.  0.  eo.  s.  45,  46,  jc  4r ;  4f  Geo.  S. 

a.it6. 


by  the  circumstance  that  there  is  a  tax 
imposed  upon  all  offices,  salaries,  and  pen- 
sions, and  many  of  the  persons  who  are 
subject  thereto  are  inhabitants  of  those 
palaces.  The  act,  therefore,  is  applicable 
to  the  tax  paid  by  them,  llien  tiie  Com- 
missioners cannot  be  rated  or  assessed  in 
respect  of  their  occupation  of  these  pre- 
mises— Lord  Amherst  v.  Lord  Somers  (4), 
The  King  v.  TerroU  (5).  They  have  no 
beneficial  occupation  of  them.  The  re- 
medy by  distress  would  be  quite  incon- 
sistent with  the  Crown's  ownership  of  this 
land. 

[Parke,  B.  referred  to  The  King  v. 
Cook  (6).] 

In  Snwthett  v.  Bl^he  (7)  it  was  held,  that 
the  King's  ships  were  not  liable  to  pay 
dues  where  the  King  was  not  exprenly 
named. 

[Parks,  B.— The  difficulty  arises  from 
the  Land  Tax  Redemption  Acta.  How  did 
the  Crown  lands  ever  become  barged! 
The  rule  of  law  is,  that  the  Khig  is  not 
bound  by  an  act  of  parliament,  unless 
named,  because  he  is  the  enacting  person.] 

Richards  referred  to  the  judgment  of 
Best,  J.  in  Netherton  v.  Ward  (8),  as  shew- 
ing that,  though  the  goods  of  the  Crowa 
may  not  be  liable  to  be  distrained,  yet 
there  may  be  a  charge  on  the  Crown. 

Lord  Abinosr,  C.B. — The  doubt  as  to 
the  manner  in  which  the  Crown  land  became 
liable  to  pay  the  land  tax  at  all,  has  not 
been  cleared  up  by  the  discussion.  Before 
we  give  our  final  judgment,  it  will  be  more 
satisfactory  that  we  should  receive  that 
information.  At  the  same  time,  I  shoidd 
be  sorry  to  have  it  supposed  that  I  enter- 
tain any  doubt  on  the  question,  whether 
the  Land  Tax  Act  imposes  any  charge 
upon  the  Crown  lands.  The  Crown  is  ex- 
empted from  impost,  unless  expressly  men- 
tioned ;  and,  as  this  is  a  grant  to  His  Ma- 
jesty, it  never  can  have  fa«en  intended  that 
His  Migesty  should  take  money  out  of  one 
pocket  to  put  it  into  another.  On  the  ge- 
neral prmciple,  the  Crown  not  bdmg  liable, 

(4)  f  Term  IIit>.  STf . 

(5)  S£Mt,5lS. 

(6)  S  Term  Rap,  519. 

(7)  X  B.&  Ad.509;  S.O.  9  Law  J.  Rep.  K.B, 
59. 

(6)  5  3.1^  Aid.  91» 
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unless  expressly  naaned,  I  should  say,  that 
none  of  the  acts  imposing  this  tax  aflTeot 
the  Crown  lands.  Certainly,  the  clauses 
enforcing  the  pa3rnient  do  not  include  the 
King ;  and  my  present  opinion  is,  that  the 
land  thus  occupied  never  could  he  charged* 
I  am  prepared  to  state  my  opinion,  that 
the  Crown  is  entitled  to  our  judgment  on 
the  mere  construction  of  the  case  before 
us ;  but  we  shall  give  a  more  satisfactory 
judgment  when  we  have  ascertained  the 
mode  by  which  the  duty  has  been  imposed 
upon  the  Crown  land,  which  is  thrown  into 
some  obscurity  by  the  Redemption  Act. 

The  case  stood  over  for  some  days,  that 
an  inquiry  might  be  made;  and  on  this 
day— 

LoKD  AaiKosa,  C.B.  said  — ^The  Court 
expressed  their  opinion  at  the  time  of  the 
argument ;  but,  m  consequence  of  some 
olMcurity,  which  appeared  to  exist  on  the 
acts  of  parliament  as  to  the  mode  in  which 
the  property  of  the  Crown  in  the  hands  of 
a  subject,  became  assessable  to  this  tax 
originally,  we  requested  some  information 
before  we  pronounced  our  final  judgment: 
not  that  it  would  have  altered  our  opinion, 
but  we  thought  it  satisfactory  to  have  that 
explained.  Mr.  Wightman  has  made  the 
inquiry,  and  finds  that  it  never  was  intended 
to  free  the  tenants  of  the  Crown  within  the 
survey  of  the  Excliequer  from  the  tax,  but 
only  the  Crown  itself  for  what  it  occupies; 
and  that  the  Crown  never  would  have  been 
subject  to  the  tax,  unless  particularly  named, 
which  it  is  not.  Then  this  is  the  ordinary 
case  of  a  supply  granted  by  the  parliament 
to  the  King  for  the  purposes  of  public  ad- 
vantage, in  which  the  subject  is  to  bear  the 
tax  which  is  imposed ;  but,  the  Crown  not 
being  named,  cannot  be  subject  to  it.  The 
lands  in  question  are  in  the  occupation  of 
the  Crown ;  and  to  say  that  the  dock-yard 
occupied  by  the  servants  of  the  Crown  for 
public  purposes  shall  be  burthened  with 
the  tax,  would  be  to  say,  that  it  might  be 
imposed  on  the  King's  palace.  We  are  of 
opinion,  that  the  assessment  can  have  no 
enect  on  the  property  of  the  Crown.  The 
goods  taken  on  this  distress  are  the  goods 
of  the  Crown,  and  the  taking  of  them  has 
subjected  the  party  to  an  action  of  trespass 
at  the  suit  of  the  Crown.  If  we  were  to 
determine  that  die  land-tax  assessment  at- 


tached on  this  land,  we  should  determine* 
that  the  goods  and  chattels  in  the  King's 
palaces  of  Whitehall  and  St.  James's  might 
be  uken  for  the  land  tax,  which  would  be 
a  very  absurd  decision. 

Judgment  fw  the  Crown* 


1837.     \ 
Jan.  14, 20.  J 


JONES  0.  WILLIAMS. 


,  Evidence — Acts  of  Onmenhip .  in  con* 
tinuoiu  Localities. 

In  an  action  ofitesfpassy  A  claimed  the 
whole  bed  of  a  rtver  which  ran  between  his 
farm  and  that  ofB, — Held,  that  he  might 
give  in  evidence  acts  of  owners/up  done  by 
him  in  and  on  the  bank  of  the  same  river 
above  and  below  B*s  farm,  and  opposite  to 
his  own  land. 

Trespass  for  breaking  and  entering  the 
plaintiff's  dose  between  a  stream  of  water, 
called  Gwy-derrig,  and  the  defendant's' 
farm,  called  Dolegwynon.  The  close  was 
differently  described  in  other  counts,  and 
the  last  count  was  for  taking  stones  be- 
longing to  the  plaintiff. 

Pleas — Not  guilty ; — that  the  closes  were 
the  soil  and  freehold  of  the  defendant  ;— 
and  other  pleas  which  are  not  material. 

At  the  trial,  before  Lord  Denman,  C.J. 
at  the  last  Brecon  Assizes,  it  appeared 
that  the  question  in  the  cause  was  the 
ownership  of  the  bed  of  a  stream  called 
Gwy-derrig,  which  had  its  source  far  away 
from  the  property  of  both  parties,  and 
ran  between  the  plaintiff's  farm  called 
Ynisyborde,  and  the  defendant's  farm 
called  Dolegwynon.  The  plaintiff  con- 
tended, that  the  whole  bed  of  the  stream 
belonged  to  him,  while  the  defendant,  on 
the  other  hand,  claimed  a  moiety.  It 
was  affirmed  by  the  plaintiff's  counsel, 
that  the  plaintiff's  farm  extended  on  the 
side  of  the  river,  opposite  to  the  defendant's 
farm,  to  a  greater  extent  down  the  stream 
than  the  latter ;  and  he  proposed  to  shew, 
that  the  plaintiff  was  the  owner  of  the 
whole  bed  of  the  stream  below  the  defen- 
dant's farm,-  and  to  give  evidence  of  acts 
of  ownership  exercised  by  him  on  the  bank 
and  fences  opposite  to  his  own  farm,  and 
contiguous  to  the  bank  and  fence  of  the 
defendant's  farm.     Cefn   Cerig  was  the 
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name  of  thci  &rm  opposite  to  the  plain* 
tiff's  farm.  The  Lord  Chief  Justice  was 
of  opinion  that  this  was  not  evidence, 
and  refused  to  receive  it.  The  defendant 
recovered  a  verdict,  the  jury,  on  the  evi- 
dence, finding  that  the  river  was  common 
to  both. 

Chillon,  in  last  term,  had  obtained  a 
rule  to  set  that  verdict  aside,  and  have  a 
new  trial,  on  the  ground  that  this  evidence 
was  improperly  rejected. 

/.  Evatu  and  Jamei  now  shewed  cause. 
— The  evidence  was  properly  rejected. 
This  was  an  attempt  to  give  in  evidence 
acts  inter  alioif  to  decide  the  question  be- 
tween these  parties.  How  can  the  acta  of 
the  plaintiff,  in  the  stream  above  or  below 
the  defendant's  property,  afford  any  crite- 
rion as  to  the  plaintiff's  right  to  the  bed 
of  the  stream  opposite  or  adjoining  to  it?. 
There  may  be  many  explanations  given  to 
that  right  so  exercised  by  him ;  or,  sup- 
posing the  right  to  have  been  acquired  by- 
the  laches  of  the  owner  of  his  land,  that 
laches  ought  not  to  prejudice  the  defen- 
dant. But  it  is  said,  that  the  evidence  is 
admissible,  in  consequence  of  the  unity  of 
locality.  To  let  in  that  doctrine,  however, 
it  should  have  been  shewn  that  the  plain- 
tiff was  the  owner  of  the  river  from  ita 
source ;  the  mere  title  to  a  part  below  the 
defendant's  farm  is  not  sufficient  evidence 
of  a  unity  of  locality. 

[PAaxBy  B. — How  is  this  case  to  be 
distingubhedfromDaev.ireiiip(l)!  There^ 
acta  of  ownership,  on  difibrent  places  by 
the  side  of  a  higbway»  were  held  to  he 
admissible  in  evidence  to  prove  the  party'a 
right  to  a  particular  place  by  the  side  of 
the  highway.  The  question  is,  whether  the, 
principle  is  not  the  same  in  a  river.^ 

There,  a  continuity  of  ownership  was 
shewn :  the  daim  was  by  the  lord  of  the 
manor,  and  a  connexion  was  shewn  be- 
tween the  different  slips  of  land;  that 
connexion  was*  wanting  in  the  present  case* 
In  Stanley  v.  Wlute  (2),  the  existence  of 
the  belt  of  treea  was  proved,  and  the  whole 
was  treated  as  one  district  inclosed  by 
those  trees:  and  the  necessity  of  that 
proof  is  shewn  by  I'yrwhitt  v.  nynne  (5). 

(1)  f  Bing.  N.C.  102;  ■.  0.4  Law  J.  Rep.  (N.S.) 
Eiob.  531. 

<t)  t4  EMt«  SSf . 
(5)  S  B.  &  Aid.  554. 


The  general  dootiiiie  waai  in  some  dafvae» 
modified  by  Doe  v.  Kemp%  because  it  was. 
there  held,  that,  the  mere  existence  of  the 
manor  is  not  sufficient  evidence  of  oon- 
tinuity  of  ownership  to  let  in  the  acta  in 
different  parts  of  the  .waste-  Here»  the 
presumption  of  law  is  in  iatour  of  the  de-i 
fendant  being  owner  of  A;  moiety  of  thft 
stream,  and  there  is  no  ^rqotfof  aiieb  ^on-. 
tinuity  between  the  two  placeai  as  to  oreatft 
a  imity  of  character  aaffioieiit  to  admit  the 
evidence  of  acta  done  on  tho  one  lo  prove 
the  right  to  the  other. 

CMUon^  contri,..re6rred.  %a  Eeeme  v.. 
Butt(Jk)t  beibre  Lord  Denman*  C*J.  at 
Gloucester,  omd  afterwards  in  the  Court  of 
King's  Bench,  and  was  stopped  by  the 
Court. 

Loan  Abinobii,  C.B. — ^Taking  the  whole 
of  the  circumstances  in  this  case  together^ 
as  explained  by  the  map,  it  appears  to  ms 
that  the  evidence  was  admissible ;  chou^ 
I  by  no  means  wish  to  be  uaderatood  sa 
saying  that  it  would  be  entitled  to  any 
great  weight,  unless  accompanied  with 
other  circumstances  to  give  effect  to  it. 
Now  the  question  is  this :  the  object  of  the 
plaintiff  was  to  prove  that  he  waa  the 
owner  of  the  wluue  stream,  and  for  that 
purpose  it  was  important  to  shew  that  the 
usual  proposition  of  law,  thai  eac^  party 
was  entitled  ad  me4iumjilutnt  waa  not  ap« 
plicable  in  the  preaent  case ;  and.  in  onbr 
to  shew  that,  he  was  endeavotnring  to 
prove  that  upon  the  same  aide  of  the 
river  with  the  land  of  tihe.  defimdantf 
he  had  exercised  acta  of  ownership,  such 
aa  repairing  the  hedge,  and  therefore  be 
claimed  a  right  .up  to  the  hedge ;  and  thea 
going  further,  he  shews  th«t  the  hedge 
continued  a  line  of^einar£ation»  without 
anything  occurring  to  hveak  ita  continoiqrt 
except  diat  a  cross  hedge  came  down  to  itt 
dividing,  the  defendant's  iarra  ibom  bia 
neighb^r'a.  land  ^n  4^  aame  aide  of  the 
river,  down  tn  a.  considerable  disMuaoe.  0 
it  came  opposite  to  the  extremity  of  the 
plaintiflTa  land  on  the  other  aide.  Freoi 
these  &ctStf  the  plaintiff  propoefis  to  shew 
that  it  is  allhiaownt  And-it-iq^pjetn-to 
me,  that  the  evince  pught.to  have  been 
received,  in  order  to  rebut  the.prPposicioBc 

(4)  Im  Midiidam  tsna,  1935,  nsi  report^.      . 
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that  the  middle  <rf  the  rirer  w«»  to  bt  con- 
sidered M  the  boundary  between  the  two 
distinct  closes.  I  should  have  thought  the 
evidence  admissible ;  it  might  not  appear 
very  strong,  unless  coupled  with  other 
evidence,  ft  appears  to  me,  however,  that 
it  was  evidence  on  behulf  of  the  plaintiff; 
and,  inasmuch  as  that  evidence  was  re- 
jected, that  the  case  ought  to  go  down 
again  to  a  new  trial. 

Paekb,  B. — ^I  think,  also,  that  this  case 
ought  to  ffo  down  to  a  new  trial,  because 
I  wink  the  evidence  offered  of  its  being 
one  continuous  hedge,  and  of  the  various 
aets  d<me  tending  to  shew  possession,  wftre 
admissible  in  evidence.  They  are  aidmis«- 
aible  in  evidence,  on  the  ground  that  they 
are  such  acts  as  mi^t  lead  a  jury  to  infer, 
that  the  entire  spot  belonged  to  the  plain- 
tiff. On  that  ground,  the  evidence  ten- 
dered was  admissible  in  point  of  law. 
Ownership  may  be  proved  either  by  shew- 
ing possession  has  been  taken  of  the  land, 
or  by  some  operation  done  on  the  land 
itself.  It  is  impossible,  in  the  nature  of 
thin^,  to  con6ne  the  evidence  to  the  very 

Erecise  spot  on  which  the  trespass  may 
ave  been  committed.  You  may  give 
evidence  of  acts  done  on  other  parts, 
provided  they  are  within  such  locality'  as 
would  raise  a  reasonable  inference  in  the 
minda  of  the  jury,  that  the  spot  in  ques- 
tion, OB  which  the  tzespastf  is  said  to  havet 
been  committed,  belonged  to  the  plaintiff. 
In  ordinary  cases,  to  prove  his  title  to  a 
ckMe,  the  tenant  is  called  upon  to  give  in 
evidettce  aets  of  ownerahip  over  every  part 
of  the  land.  It  does  not  follow,  indeed, 
but  that  the  plaintiff  and  defendant  both 
may  have  pieces  of  land  in  the  same  indo- 
aore :  but  that  is  a  fact  to  be  submitted  t6 
the  jury.  So,  I  apprehend,  the  same  rule 
is  applicable  to  a  wood  which  was  not  in- 
closed by  any  fence ;  if  you  prove  the 
catting  of  timber,  I  take  it  to  be  evidence 
to  go  to  a  jury  to  prove  a  right  in  the 
par^  to  all  the  trees,  although  there  waa 
no  fimce  round  the  wood,  and  nofthing  in 
I»oof  but  the  cutting  of  trees  in  this  w<^ ;, 
and  Stamkif  v.  WMe,  I  think,  goes  on  thitf 
principle.  In  that  case  there  was  a  conti- 
nued belt  of  trees*  and  acta  of  ownership 
on  one  part  were  held  to  be  admissible,  as 
proving  that  the  party  was  the  owner  of 
another  part,  on  which  the  trespass  was  com- 


mitted: '  So  I  should  apply  the  name  ttaiofi't 
ing  to  a  continuous  hedge,  diougli,  no  doubt, 
the  defendant  might  rebut  that  evidence  by 
shewing  acts  of  ownership  along  tlie  same 
fencci  The  ground  on  which  acts  of  owner^^ 
ship  are  admissible  is,  not  that  they  take 
j^eeby  the  aoquiescence  of  any  party ;  they 
are  admissible  of  themselves,  because  they 
help  to  prove  that  he  who  does  them  is  the 
owner  of  the  soil;  and  may  have  been  done 
in  the  knowledge  of  persons  who  mi^hi 
contradict  the  right  in  question.  Applying 
that  reasoning  to  the  present  case,  surely 
the  plaintiff,  who  claims  the  whole,  bed  of 
the  river,  has  a  right  to  shew  the  uking 
of  stones,  not  out  of  the  spot  in  question, 
but  all  along  the  bed  of  the  river,  which  he 
daims  as  being  his  property ;  and  he  has 
a  right  to  have  that  submitted  to  the  jnrv. 
What  weight  the  jury  might  attach  to  it, 
has  nothing  to  do  wiUi  the  question.    The 

Srinciple  is  the  same  as  that  which  was 
lid  down  in  Dee  v.  Kemp, 
BoLLAMD,  B.  and  Ouenbt,  B.  concurred. 

Rule  absolute. 


1887.     1    LAMBBRT  9.  Moaais  Aim 
Jan.  15.  J  OTHERS. 

Landlord  and  Tenant — Contract  for  ad* 
ditional  Rent  for  Additions. 

A.  msndlofd  o/eBused  tetUun  jnrenuses  hw 
mdemtum  at  m  speei/k  rent,  and  eftefmeoris 
the  hesee  agreed,  thai  if  ike  kssot  mould 
enknrge  tke^huiUmgs  on  the  premises  de* 
misedf  he  wouUpmifa  sum  of  10/.  per  eent^ 
ad^SiientUom  the  outlay.  The  additional  eree-i 
Asms  were  made^  mad  the  lessee  subseqnenify 
beemme  bankruot  i-^Held,  that  this  ag9<eo* 
nmit  mas  a  oeilateral  contract  fhade  by  lie 
bankruptf from  mhieh  hemds  disehareed  by 
his  certifcate^  and  not  ond  runmng  mtth  tko 
Isudtfor  mUch  the  assignees^  urAo  retained 
the  me  qf  the  premises,  mere  liable. 

Assumpsit  for  the  use  iuid  occupation  of 
cottages,  warehouses,  workshops,  &c« 

p£s-^Payment  into  court  of  67L  Re- 
plication, damages  ultra. 

At  the  trial,  before  Gumey,  B.,  at  the 
Sittings  in  London,  after  last  Michaelmaa 
term,  it  appeared,  that  the  pkiintifis  w^re 
the  devisees  of  one  M.  Boyd,  andthe  de<* 
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fendanto  were  the  assignees  of  Messrs. 
Turner  and  Davey,  paper-manafacturers, 
nvho  bad  lately  become  bankrupts.  In 
1828,  Mr.  Boyd  granted  a  lease  of  certain 
premises  to  Messrs.  G.  W.  and  R.  Turner 
for  twenty-one  years,  at  the  rent  of  moL 
per  annum.  These  premises  consisted  in 
part  of  a  manufactory  which  Mr.  Boyd 
had  erected  for  the  lessees,  and  after  the 
lease  had  been  executed,  Mr.  G.  W.  Tur* 
ner  applied  to  him  to  enlarge  the  building, 
which  he  consented  to  do,  on  an  agreement 
by  Mr.  G.  W.  Turner  to  pay  a  rent  of  10/. 
per  cent,  upon  the  additional  outlay.  This 
amounted  to  ^15/.,  and  a  rent  of  201.  a 
year  was  consequently  claimed  by  Mr. 
Boyd.  At  the  same  time,  Mr.  6.  W. 
Turner  agreed  to  pay  for  a  shed  which  he 
took  into  his  occupation.  On  the  SOth  of 
December  1830,  G.  W.  and  R.  Turner 
dissolved  partnership,  and  G.  W.  Turner 
continued  in  the  business,  taking  in  Davey 
as  a  partner.  Turner  and  Davey  made  an- 
other application  to  Mr.  Boyd  to  enlarge 
the  buildings,  to  which  he  assented  on  £e 
same  terms — namely,  on  the  receipt  of  a 
per  centage  on  the  additional  outlay.  This 
amounted  to  250/.,  and  the  rent  claimed 
was  SSL  Some  other  premises  were  taken 
by  Messrs.  Turner  and  Davey,  at  a  specific 
rent,  under  a  written  agreement. 

On  the  drd  of  May  1835,  a  fiat  issued 
against  Messrs.  Turner  and  Davey,  under 
which  they  were  declared  bankrupts,  and 
in  the  course  of  the  same  year,  Mr.  Boyd 
died.  The  assignees  of  Messrs.  Turner  and 
Davey  proposed  to  pay  one  year's  rent  for 
the  premises  under  the  lease,  and  also  for 
the  occupation  of  the  additional  premises 
taken  by  Turner  and  Davey,  but  refused 
to  pay  the  rents  claimed  on  the  additional 
outlay,  and  the  action  was  brought  to  re- 
cover the  additional  rent  for  three  quarters 
of  a  year.  The  learned  Judge  was  of  opi- 
nion, that  the  action  was  not  maintainable 
in  respect  of  this  sum;  and  the  defendanU 
having  paid  into  court  the  amount  due' for 
the  occupation  of  the  other  premises  not 
included  in  the  lease,  he  nonsuited  the 
plaintifib,  but  gave  them  leave  to  move  to 
enter  a  verdict  for  83/.  15«.,  if  the  Court 
should  be  of  opinion  that  the  action  could 
be  sustained. 

Ckannell  nov9  moved  accordingly. — This 
eontract  must  be  treated  as  one  which  ran 


with  the  land.  The  assignees,  therefore, 
who  took  the  land  with  the  additional  erec- 
tions upon  it,  took  it  subject  not  only  to 
the  original  lease,  but  also  to  the  additionsl 
rent.  Hoby  v.  Roebuck  (1)  was  cited  for 
the  defendanU,  at  the  trial ;  but  DtnmeUm 
V.  Retd  (2)  shews,  that  under  an  agreement 
such  as  the  present,  a  surrender  of  the  term 
with  reference  to  the  particulsr  part  which 
is  altered,  may  be  inferred,  and  then  there 
is  a  parol  demise  at  the  new  rent. 

[Parke,  B. — If  you  can  make  that  out, 
you  will  be  right.] 

Lord  Abikobr,  C.B. — The  action  mast 
be  brought  on  the  original  contract  which 
was  entered  into  by  the  bankrupts.  It  caa- 
not  be  supposed,  that  the  parties  intended 
that  there  should  be  a  surrender  of  the 
premises. 

Parks,  B. — Donnelkm  ▼.  Reid  was  an 
action  on  the  contract  itself^  and  is  dedsive 
against  the  plaintiflTs. 

Rule  r^ueed. 


} 


HOUSSOO  V,  cowxs. 


1837. 
Jan.  15. 

BiU  of  Exchange— Notice  o/DUhomm. 

A  person  called  ai  the  drawet^s  haute  m 
the  day  after  a  bill  had  become  due,  and  taa 
the  drawer* s  wife;  he  stated  he  had  ^rmurAf 
the  bill  which  had  been  diehommred.  She 
said  she  knew  nothing  about  it,  bui  wcuU 
tell  her  husband;  and  he  came  away  wither 
leaving  any  written  notice : — HeU  n^ffiektA 
proof  of  notice  of  dishonour » 

Assumpsit  against  the  defendant  as 
drawer  of  a  bill  of  exchange,  to  which  tfie 
defendant  pleaded,  that  he  had  had  no  no- 
tice of  dishonour. 

At  the  trial,  before  the  under-sheriflT  of 
Middlesex,  in  the  vacation  after  last  term, 
the  plaintifi*  called  a  witness,  who  stated, 
that  when  the  bill  was  dishonoured,  be  went 
to  the  defendant's  house,  and  there  saw  tl» 
defendant's  wife;  he  told  her  that  be  had 
brought  the  bill  which  had  been  disho- 
noured. She  said  she  knew  nothing  about 
it,  but  would  tell  her  husband ;  uid  the 

(1)  7Ttaiit.l57. 

(«>  3  B.  &  Ad.  897  ;  a.  c.  1  Law  J.  R«p.  (ii4.) 
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witness  came  away  without  leaving  any 
written  notice.  The  under-sheriflT  held 
that  this  was  suBBcient,  and  the  plaintiff 
recovered  a  verdict 

Humfrey  now  moved  to  set  this  verdict 
aside,  on  the  ground  that  this  notice  was 
not  sufficient,  and  referred  to  a  case  in  the 
Common  Pleas,  where  a  rule  nisi  for  a 
nonsuit  bad  been  obtained  on  a  similar 
point. 

[LoED  Abinobs,  C.B. — ^Is  it  necessary 


that  a  notice  of  dishonour  should  be  in 
writing  ?] 

Pernaps  not  always ;  but  if  there  is  not 
a  proper  person  to  receive  a  notice  of  dis- 
honour, as  the  drawer's  wife  was  not,  in 
this  case,  a  notice  in  writing  ought  to  be 
left. 

Per  Cwriam — (Lord  Abinosr,  C.  B., 
Parks,  B.,  and  Bolland,  B.)-— 

Ruk  refuudt 


RULE  OF  COURT. 

It  It  Ordeebd,  that,  from  and  after  the  last  day  of  the  present  term,  no  rule  shall  he  drawn 
up  for  setting  aside  an  attachment,  regularly,  obtained  against  a  sberifi^  for  not  bringing  in  the 
body,  or  for  staying  proceedings  regularly  commenced  on  the  assignment  of  any  bail  bond, 
unless  the  appUeation  for  such  rule  shall,  if  made  on  the  part  of  the  original  defendant,  be 
grounded  on  an  affidavit  of  merits,  or  if  made  on  the  part  of  the  sheriff  or  bail,  or  any  officer  of 
the  sheriff,  be  grounded  on  an  affidavit,  shewing  that  such  application  is  really  and  truly  made 
on  the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff,  as  the  case  may  be,  at  his  or  their  own 
expense,  and  for  his  or  their  indemnity  only,  and  without  cdlunon  with  the  original  defendant. 

ABiNOEa, .  £.  H.  Aldbrson, 

W.  Holland,  J.  Guenbt. 

J.  Faeeb, 


END  OF  HILARY  TERM.  1837. 
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'18d7.  7  CANNIKO,  ASSIONSS  OF  BSA- 
April  25.  }     LBT,  A  BAMKRUPt,  «.  WOOD. 

Btmkntpt — PofmaUi. 

Payments  to  he  protected  by  the  Sfnd 
seetum  of  ike  Bakkrupt  Act,  are  not  neces* 
eoHlypaylnentibkmaaef.'  Otfode  Mwered^ 
moi.mnderM  eohfrmei ^f  iaief  butU'dkmMi^ 
liofi  of  a  prevkui  debtr  nmy  be  a  payment 
nntkm  the  meaning  of  the  statute^  %f  the 
iramactian  be  hat£  fide. 

Trover  for  silks. 

Plea — ^That  the  silks  were  not  the  pro- 
perty of  the  plaintiff. 

At  the  trial,  before  Lord  Abinger,  C.B. 
the  facts  appeared  to  be  these : — ^IHie  bank- 
rupt was  a  dealer  in  laces  and  fringes ; 
the  defendant  a  manufacturer,  Hring  in 
Manchester.  The  bankrupt  having  con- 
tracted a  debt  to  the  defendant,  the  latter 
made  repeated  applications  for  payment, 
and  finally,  on  the  11th  and  12th  of  June 
1885,  received  from  him  two  several  par- 
cels of  goods,  which  were  taken  at  a  low 
Srice,  in  diminution  of  the  debt,  and  a  few 
ays  afterwards,  a  cognovit  was  given  for 
the  residue.  The  bankrupt  had  previously 
committed  a  secret  act  of  bankruptcy ; 


and  on  the  29ih  of  June,  a  fiat  issued 
agaSttst  Mte.  Upon  the  suggestion  of 
tovamA,  that  Tindal,  C.  J.  had  kleW 
adopted  a  similar  course,  his  Lcwdship  left 
it  to  the  ^ury  to  say,- whether  this  was  » 
payment  m  the  due  course  of  trade,  re- 
serving to  the  defendant  leave  to  move  lo 
enter  a  nonsuit. 

The  jury  found  dwt  it  was  not  apay- 
.  ment  in  the  due  course  of  trade. 

Erie  having  obtained  a  rule  to  enter  a 
nonsuit — 

Channell  shewed  cause.— The  questioo 
is,  whether  this  is  a  transaction  protected 
by  the  82nd  section  of  the  Bankrupt  Act 
The  plaintiff's  title,  relating  back  to  the 
act  of  bankruptcy,  is  primd  facte  good  as 
to  all  matters  subsequent,  and  the  onus  of 
impeaching  it  lies  on  the  defendant: — he 
must  bring  himself  within  the  82nd  sec- 
tion. Now,  it  is  not  every  transfer  of 
goods  that  is  a  payment ;  or  it  is  at  least 
doubtful,  whether  it  be  so  or  not.  A  de- 
livery of  goods,  unless  in  the  ordinary 
course  of  business,  is  not  a  payment;  and 
if  so,  the  defendant  ought  to  have  a  find- 
ing in  his  favour  on  this  point,  whereas 
he  has  one  against  him.  The  basis  upoo 
which  the  Court  of  Common  Pleas  went, 
in  pronouncing  their  judgment,  in  Cmrter 
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V.  Breton  {\),  is  the  same  as  that  upon 
which  the  Court  should  now  act. 

[Alderson,  B. — In  that  case,  the  goods 
were  delivered  over  as  a  security^  to  be 
delivered  back  if  the  debt  were  paid.  How, 
then,  could  that  be  a  payment  ?] 

The  jury  found  it  was  a  sale. 

[Aldebson,  B. — Then  it  was  the  sub- 
ject of  a  set-otf,  and  could  not  have  been 
pleaded  as  payment — that  constitutes  the 
distinction.  In  many  cases  there  may  be  a 
payment  by  goods — for  instance,  if  there  be 
a  balance  paid  over  together  with  the  goods, 
then  they  would  be  clearly  delivered  as  a 
payment  pro  tanto :  whether  so  delivered 
or  not,  would  be  a  question  for  the  jury.] 

Lord  Abinoer,  C.B. — I  think  the  rule 
should  be  made  absolute  for  entering  a 
nonsuit.  I  was  induced  to  reserve  this 
point,  in  consequence  of  what  was  stated  to 
have  been  done  by  the  Lord  Chief  Justice 
of  the  Common  Pleas ;  but  upon  looking 
at  the  act  of  parliament,  it  is  clear,  that 
the  question  left  to  the  jury  was  not  pro« 
perly  framed.  The  statute  6  Geo.  4.  c.  1 6. 
omits  the  words  "  due  course  of  trade,*' 
which  had  occurred  in  the  early  Bankrupt 
Acts,  and  adopts  the  phrase  **  bond  Juie.*' 
Upon  that  question,  I  see  no  evidence  of 
the  transaction  not  being  bond  fide :  the 
creditor  took  the  goods  as  the  best  thing 
he  could  get.  Upon  the  other  point,  this 
was  clearly  a  payment  pro  tanto, 

Parke,  B. — I  also  think  that  there 
should  be  a  nonsuit.  The  sole  question 
is,  whether  a  payment  in  goods  is  a  pay- 
ment within  the  82nd  section.  It  is  quite 
clear,  that  payment  may  be  made  in  any 
way  the  parties  may  choose ;  and  it  seems 
equally  clear,  that  these  goods  were  de- 
livered and  received  as  payment.  They 
never  could  have  been  the  subject  of  an 
action  for  goods  sold  and  delivered.  Then, 
if  it  were  doubtful,  whether  such  a  pay- 
ment is  within  the  statute,  the  language 
of  Lord  Kenyon,  in  fVUkins  v.  Casey  {i)^ 
would  decide  the  point.  The  question  left 
to  the  jury  was  not  necessary  to  the  ver- 
dict ;  and,  therefore,  their  finding  is  on  an 
immaterial  issue.  The  words  **due  course 
a€  trade,**  having  been  omitted  in  the  46 
Geo,  3.  c.  1 85.  and  6  Geo.  4.  c.  1 6,  the  ques- 

( ] )  6  BiDg.  617  ;  s.  e.  8  Uw  J.  Rep.  CP.  2U. 
{t)  7  T«rm  R«p.  713. 
hikw  Sesiis,  VI.^Excueo.  Pl. 


tion,  with  regard  to  that  is  only  important 
as  assisting  the  jury  to  determine,  whether 
the  transaction  was  bond  fide  or  not.  But 
it  is  by  no  means  a  conclusive  test,  for  pay- 
ments may  easily  be  made  bondfide^  though 
quite  out  of  the  ordinary  course  of  trade. 

BoLLAND,  B.  —  'ITie  creditor  had  an 
equivalent  for  his  debt ;  and  I  do  not  see  why 
that  equivalent  should  not  be  a  payment. 

Alderson,  B. — This  is  a  payment,  really 
and  bond  fide.  Whether  really,  depends 
upon  whether  the  goods  were  sa  delivered 
that  the  party  could  plead  it  as  payment ; 
and  if  part  of  the  debt  was  wiped  oif  by  it, 
I  think  it  was  so  pleadable,  lliere  is  no- 
thing to  shew  it  was  not  bond  fide. 

Rule  absolute. 


1837 


137.     \ 
il  15.  / 


MARRYATT  0.  BRODBRICK. 


April 
Award — Stakeholder — Action. 

An  award  by  one  of  two  referees  is  badf  «m- 
less  there  is  distinct  evidence  of  a  submission 
thereto  by  all  the  parties  to  the  reference. 

Therefore,  where  by  the  rules  of  a  race- 
course aU  disputes  are  to  be  settled  by  the  two 
stewards,  the  decision  of  one  of  the  stewards 
is  not  binding  without  the  consent  of  all  the 
parties  interested. 

Money  deposited  with  a  stakeholder  to 
abide  the  result  of  a  legal  horse-race,  is  not 
recoverable  back  from  him  after  the  race  has 
been  run,  although  there  is  a  dispute  as  to 
the  winner* 

Assumpsit  for  money  had  and  received. 

Plea — Non  assumpsit. 

l*he  defendant  was  clerk  of  the  Newport 
Pagnell  race-course  ;  the  plaintiff  and  a 
Mr.  Shaw  were  subscribers  to  a  race  to  be 
run  there  by  horses  not  thorough  bred. 
The  stewards  of  the  races  were  Lord 
Charles  Fitzroy,  and  General  Grosvenor. 
Neither  of  them  attended  the  races;  the 
latter  had  been  appointed  without  his  own 
knowledge,  and  took  no  part  in  them  ;  but 
a  person  of  the  name  of  Bailey  acted  as  the 
deputy  of  Lord  Charles  Fitzroy. 

Before  the  race  commenced,  the  plaintiff 
made  a  formal  objection  to  Mr.  Bailey,  that 
Shaw's  horse  was  thorough  bred,  and  there- 
fore disqualified.  Bailey,  however,  de- 
clined interfering,  but  desired  the  plaintiff 
to  refer  the  matter  to  Lord  Charles  FiU- 
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EXCHEQUER  OF  PLEAS: 


roy.  The  race  was  thereupon  run,  and 
$liaw*t  horse  caroe  in  first,  and  the  plain* 
tiff's  horse  second.  By  the  rules  of  the 
Newport  Pagnell  races,  all  disputes  were  to 
be  settled  by  the  stewards,  whose  decision 
was  to  be  final.  Some  time  afler  the  races, 
a  letter  was  written  by  the  plaintiff  to  Lord 
Charles  Fitzroy,  and  an  answer  returned 
by  him  in  terms  amounting  to  an  award  in 
the  plaintiff's  favour;  but  the  defendant 
not  having  paid  over  the  stakes,  the  present 
action  wasl>brougbt  to  recover,  as  winner  of 
the  race,  the  sum  of  60/,,  being  the  whole 
amount  of  the  stakes,  or,  if  not  entitled  to 
that,  then  the  sum  of  10/.,  being  the  amount 
of  the  plaintiff's  single  stake* 

At  the  trial,  before  Littledale,  J.,  at  the 
last  Northampton  Assizes,  no  evidence  was 
given  that  Shaw*s  horse  was  in  fact  tho- 
rough bred,  and  the  plaintiff  was  non- 
suited, the  learned  Judge  being  of  opinion 
that  the  letter  or  award  of  Lord  Charles 
Fitzroy  was  inoperative,  without  the  sig- 
nature of  the  other  steward. 

Humfrey  now  moved  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plain- 
tiff. First,  the  plaintiff  is  entitled  to  the 
stakes  upon  Lord  Charles  Fitzroy 'a  letter. 
No  doubt,  as  a  general  rule,  where  parties 
submit  to  two  persons,  both  must  agree  in 
the  award;  but  the  stewards  are  persons 
acting  in  a  public  character,  and  there  is  a 
distinction  between  them  and  private  arbi-* 
trators— r^  King  v.  Whitaker  (1). 

[PxaKE,  B. — ^That  was  a  cas^  of  com-« 
missioners  appointed  by  act  of  parliament: 
you  cannot  say  that  the  stewards  had  imy 
authority  independently  of  the  agreement 
of  the.  subscribers,  who,  at  the  time  of  sub- 
scribing, came  in  to  the  terms  previously 
settled  by  the  rules  of  the  races.  J 

Then,  there  was  evidence  of  an  agree^ 
n^ent  to  be  bound  by  the  decision  of  Lord 
Charles  Fitzroy  alone.  Bailey  referred  the 
dispute  to  him,  and  neither  party  objected 
to  It  At  all  events,  the  plaintiff  is  entitled 
to  his  own  stake.  The  matter  is  still  in 
dispute,  and  the  depositor  may  recovei 
back  his  money  so  long  as  it  remains  ia  the 
hands  of  the  stakeholder — Bate  v.  Cart' 
vmghi  («)• 

.  [Parks,  B. — There,  both  the  race  and 
the  bet  were  illegal.] 

(\)  9B.&C.648;s.c.7UwJ.  IUp.K.B.55t. 
(;*).7  Price,  J40. 


But  the  Court,  in  the  judgment,  agreed 
with  Lord  Kenyon,  who,  m  CoUon  v.  7*Aiir- 
UmiA{$),  put  entirely  out  of  the  question 
the  illegality  of  the  subject-matter. 

[Aldbrson,  B. — In  what  does  a  legal 
wager  differ  fi'om  any  other  legal  agree- 
ment ?  I  can  undersund  the  ^bctrine  in  the 
case  of  an  illegal  contract,  becaoae  there  is 
no  tribnnal  by  which  it  may  be  enforced. 
The  right  to  recover  back  a  deposit  from  a 
stakeholder  has  aometimea  been  pot,  on  the 
ground  of  his  being  a  countermandabk 
authority,  as  in  the  ordinary  case  of  an 
arbitrator ;  bat  I  question  the  aiialogy  of 
the  two  cases.] 

[Parke,  B.— I  know  it  kaa  been  decided 
that  af^er  deposit,  either  party  may  reclaim 
hisstake  from  the  stakeholder.  1  coofest  I 
could  never  un^rstand  that  caae  bwt  it  it 
quite  clear  that  whea  the  ewnt  baa  hi^ 
penedy  the  winner  is  entitled  to  the  whole.] 

A  party  ought  not  to  be  drive»  lo  a 
eourt  of  law  for  a  deeisioR  upon  a  matter, 
which  it  was  his  intentioo  to  aobnut  to  a 
private  arbitrator* 

Parki,  Bw*— I  think  there  ia  no  ground 
for  a  rule.  Sopposnig  there  had  been  d6 
agreement  varying  the  t^rma  •f  tKe  sub- 
mission, no  award  could  be  binding,  nnlett 
made  by  both  the  stewards.  There  nmit 
be  clear  proof  of  such  an  agreement  by  all 
the  parties,  including  perhaps  the  ateke- 
holder.  I  think  there  waa  no  such  proof 
in  this  ease,  for  what  waa  said  by  Badey 
amounted  only  to  this — ibat  he  dediatd 
deciding  the  natter  in  dispttte.  The  plaia- 
tiff,  di«-efore,  cannot  rest  hia  ease  on  eke 
award  at  all.  Then,a8  to  thestakea;  they 
are  in  the  clerk's  hands  to  abide  die  event 
of  the  race.  If  the  authority  of  Uie  stewards 
is  gone,  and  that  mode  of  detennkiiiig  the 
matter  is  at  an  end,  then  it  remaina  to  be 
decided  by  a  jury.  It  ia  eontooded^  that 
the  money  is  reeaverable  npon  a  boIios 
given  to  the  clerk  of  the  eowrae.  I  dbvbl 
diia,  because  the  agreeasent  is,  t4»  lesv*  ^ 
money  in  hi^  hands  to  aUde  a  oertaua  ei^eirtv 
and  it  could  not  be  .varied  without  the  eon* 
sent  of  all  the  other  parties.  Hore,  there  i 
no  other  demand  of  the  stake,  no  1 
ing  of  the  contract  befbre  the  race  waa  ran. 
The  eflREct,  therefore.  Is,  that  the  atakee 

(S)  5  Term  Rap.  403« 
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remam  in  the  defendant's  hands  to  ahide 
the  deoiston  of  the  stewards,  if  they  are 
srill  coinpclent  to  act,  according  to  the 
terms  of  their  authority;  or  if  they  either 
cannot  or  will  not  mt,  then  the  matter  must 
be  decided  in  a  court  of  law. 
The  other  Jadges  ooncarting — 

RuUrefkitd. 


..} 


18S7 
ApnlSl 

Contract — Evidence 


IffAOBS  0.  ATKIKBOir  AHD 
TOWNLBT. 


'Custom. 


PimntiffboMgkitfdefenthmU  mme  rmU 
wmftkares^anda  note  ofthec^nltaci  iigned 
mikadefnidtmU*  name  htf  their  clerk,  iif 09  seni 
Is  lAe  plmntiff'.  A  weeond  note  woe  after-* 
wards  $efU  by  defendamtt,  ^png  they  eoid 
the  ekaree  <'ofi  account  of  H.  J*"  Bath  notei 
mere  kept  hy  the  plaintiff*  On  an  nction 
hnmgia  far  breach  cf  ike  agreement  in 
not  completing  the  talCf — Heldf  that  it  mai 
no  mieairection  to  leave  it  to  the  jury  to  say 
which  wot  ike  contract,  and  to  tell  tkem,  that 
tf  the  defendanie  signed  tkeir  own  names, 
they  were  liable. — neld  also,  that  evidence 
la  shew  tkat  in  Liverpool  it  was  not  cus^ 
iomary  to  insert  the  prim:ipaVs  name  in  the 
contract  noie^  was  properly  refected. 

This  was  an  action  of  assumpsit,  tried 
before  Patteson,  J.,  at  the  last  Spring  As* 
aises  for  Liverpool,  whidi  was  brought 
to  recover  damages  for  the  breach  of  an 
agreement  to  deliver  fifty  Great  Western 
Railway  shares.  Among  other  pleas,  the 
defendants  pleaded  the  following,  dpon 
whiefa  die  question  turned,  viz« :  diat  they 
did  not  aell  the  shares  for  themselves  or 
apon  their  own  account.  The  folfowmg 
facu  were  proved :  both  the  plaintiff  and 
the  defendants  were  brokers.  Early  in 
December,  Scores,  the  plaintiff's  agent, 
met  thedefendantTownley ;  onbeing asked 
if  hfe  had  any  shares  to  seliy  Townley  said 
he  bad,  and  Scores  agreed  to  purchase 
them.  All  entry  was  made  in  defendants' 
book,  by  their  clerk,  and  a  contraet^no^  of 
the  sale,  signed  by  the  defendants'  clerk  for 
them,  and  in  which  their  names  only  ap- 
peared, «(ra^  sent  to  the  pkriAtiff.  The  defen- 
dant Townley,  on  seeing  this  entry  in  Ait 
book,  said  to  dxe  clerk,  '*  you  have  entered 
these  in  my  name;   I  am  setting  for  H. 


Jacob,"  on  which  thfe  entry  was  altered,  and 
anotlier  was  sent  to  the  plaintiff,  stating  the 
shares  were  sold  "on  account  of  H.  Jacob." 
It  did  not  appear  whether  the  second  me^ 
tnorandom  was  tent  on  the  same  day  as 
the  first,  or  the  following  day.  Both  were 
put  on  Scores's  file,  and  kept  till  the  Ifith 
of  January.  Upoh  these  facts,  the  learned 
Judge  left  it  to  die  jm*y  to  say,  which  was  the 
contract;  observing  that  a  man  who  signs  his 
own  name  in  this  way,  is  bound  by  it; 
but,  that  if  he  stated  he  was  an  agent  at 
the  time,  and  signed  as  such,  and  disclosed 
his  principal,  he  would  not  be  liable,  llie 
learned  Judge  also  rejected  evidence,  to 
shew  that  it  was  not  customary  in  Liver- 
pool, to  insert  the  name  of  the  principal. 
The  plaindff  had  a  verdict  for  SB51.,  and — 

Aleaander  now  moved  to  set  it  aside, 
and  have  a  new  trial,  on  the  ground  of 
misdirection,  and  that  evidoiee  was  impro- 
perly  rejected;  and  he  cited  Wilson  Vi 
Hart{\). 

» 

PakiCs^  B.-— I  do  not  see  any  hnproper 
rejection  of  evidence,  the  object  of  the  evi^ 
dence  tendered  being  to  alter  the  written 
eoittraot.  It  was  properly  left  to  the  jury 
to  consider  whether  the  second  contract* 
note,  as  altered,  was  adopted  by  the  plain- 
dff.   There  must  be  no  rule. 

Alberson,  B.-^The  custom  attempted 
to  be  proved,  is  a  custom  to  violate  the 
common  law  of  England.  It  Was  left  to 
the  jury  to  say  whether  the  second  note 
was  a  disclosure  of  the  principal,  or  a  vari-* 
ation  of  the  contract.  If  it  had  been  im- 
mediately rejected,  there  would  have  been 
an  end  of  the  qtiestkm. 

Ruli  refased. 


7.     1 
21./ 


JilirSRALL  ANO  AMOTHBR  V. 

i.xoTiy« 


1887 
April 

TVfWfr—  Tenant's  fixtures. 

A  tenant's  right  to  things  affixed  to  the 
freehold,  is  at  an  endi  if  hs  6mks  to  detadk 
them  during  his  term  or  possession ;  and  hi 
cannot  ef^nards  treat  them  as  ehmttels,  in 
an  action  of  trover  brought  against  the  she* 
f\ff%for  taking  them  under  a  writ  qf  fi.  fa. 

Aecordingtyi  whtre  the  lessee  of  certain 
coUieriesi  assigned  godds  mini  ckattds,  and 
(t)  7  Tittiit.  tf6. 
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engines  partkf  affixed  to  the  freehold,  to  the 
plaintifftf  and  the  lessor  afterwards  took 
possession  of  the  collieries  and  engines^  by 
reason  of  a  forfeiture :  —  Held^  that  the 
plaintiffs  could  not  maintain  an  action  of 
trover  against  the  sheriffs  who  had  taken  the 
engines  under  ad.  fa.  against  the  lessee,  tn- 
as  much  as  the  latter  had  not  detached  them 
during  the  continuance  of  his  possession. 

Trover.  The  second  plea  denied  the 
plaintiffs*  property  in  the  goods.  The 
action  was  brought  against  the  late  sheriff 
of  Denbighshire,  for  a  seizure  made  under 
a^./a.  Amongst  other  things  specified 
in  the  plaintiffs'  particulars,  were  certain 
Bteam-engines  alleged  to  have  been  tajien 
by  the  defendant,  and  which,  by  the  evi- 
dence and  the  Judge's  report,  appeared  to 
be  in  part  afHxed  to  the  freehold.  The 
plaintiffs  claimed  them  under  the  following 
circumstances : — 

By  a  lease  dated  the  1st  of  June  1824>, 
Mrs.  Youde  demised  the  Plas  Madoc  Col- 
lieries to  Edward  Youde,  for  a  term  of 
twenty-one  years,  with  a  power  of  re-entry 
upon  forfeiture  for  non-payment  of  rent. 
The  lessee  entered  and  continued  in  pos- 
session, by  himself  or  his  tenant,  till  some 
time  in  the  year  1829.  Between  January 
1825  and  January  1827,  he  placed  on  the 
premises  the  various  engines,  &c  now  in 
.dispute.  By  lease  and  release  dated  the 
Srd  and  4th  of  January  1827,  he  assigned 
these  engines,  &c.,  together  with  the  other 
chattels  claimed  in  this  action,  to  the  present 
plaintiffs,  in  trust,  and  as  a  security  for  the 
payment  of  an  annuity  to  a  Mrs.  Whalley. 
The  rent  falling  into  arrear,  an  eject- 
ment was  brought  by  Mrs.  Youde,  and 
judgment  obtained  by  her  in  June  1829, 
under  which  she  took  possession  as  well  of 
the  collieries  as  of  the  engines,  &c.  thereon. 
The  seizure  now  complained  of,  was  made 
in  November  1 829,  in  pursuance  of  a  judg- 
ment against  Edward  Youde. 

At  the  trial,  before  Vaughan,  J.,  at  the 
last  Summer  Assizes  for  the  county  of  Den- 
bigh, a  verdict  was  taken  generally  for 
the  plaintiffs  for  1,000/.,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  the 
parties  agreeing  to  refer  the  facts  to  this 
Court,  upon  the  second  issue,  in  order  to 
ascertain  whether  the  plaintiffs  were  en- 
titled to  the  engines,  &c.  in  question;  and 


if  so,  whether  trover  would  lie  for  then. 
A  rule  having  been  obtained  to  reduce  the 
damages  by  an  ascertained  value  of  the 
engines — 

J,  Jervis  and  Mathews  shewed  cause.— 
These  are  not  fixtures — Lawton  v.  Lawtm 
(1),  Lord  Dudley  Y.  ffan2(2),aDd  Trappes 
V.  Harter(9).  They  are  an  annexation  to 
the  freehold,  and  contradistinguished  firom 
fixtures.  They  are  privileged  by  trade, 
and  do  not  go  to  the  lessor.  Again,  as  to 
tenant's  fixtures,  there  is  a  distinction  be- 
tween such  as  are  voluntarily  on  the  land 
demised  at  the  end  of  the  term,  and  such 
as  are  compulsorily  taken,  as  here,  upon  a 
re-entry  for  forfeiture.  This  may  be  de- 
duced from  the  judgment  of  Lord  Tenter- 
den,  in  Lyde  v.  Russell  {^).  So,  also,  if 
the  tenancy  is  determined  by  detth,  sodi 
fixtures  go  to  the  executor,  and  not  to  the 
lessor.  The  right  of  the  plaintiffs  stands 
upon  the  same  footing,  and  these  not  being 
fixtures,  but  personal  chattels,  trover  wiB 
lie  for  them. 

Cresswell,  Sir  W.  W.  FoUeit,  TynMt, 
and  IVflsby,  contri^. — These  are  utures, 
moveable,  perhaps,  during  the  term,  or  dor^ 
ing  the  tenant's  possession  afterwards,  but 
which,  if  not  then  removed,  become  psrt 
of  the  freehold.  It  matters  not  whether 
the  tenancy  ended  by  the  effluxion  of  time 
or  by  forfeiture — Storer  and  others  v.  HuM' 
ter{5).  Nor  does  this  resemble  the  in- 
stance put,  of  an  executor's  right  upon  the 
death  of  the  tenant,  which  is  by  the  act  of 
God ;  whereas,  here,  the  term  ended  by 
the  default  of  the  tenant  himself. 

[Aldbesok,  B. — In  the  case  of  emble- 
ments, it  the  lessee  dip,  the  tenancy  being 
determined  by  the  act  of  God,  his  executor 
shall  have  them ;  but  if  the  lessee's  own 
act  determines  it,  he  shall  have  none.] 

Assuming  that  the  tenant  had  a  licence 
to  erect  and  remove  during  the  term,  suck 
a  licence  would  cease  at  the  end  of  it 
The  plaintiffs  cannot  be  in  a  better  situa- 
tion than  the  tenant.  At  all  events,  these 
arjp  fixtures,  and  trover  will  not  lie — Ifte 
V.  Risdon  (6),  confirmed  by  HaUen  v.  J?«i- 

(1)  SAtk.  JS. 
(f)  AmM.  114. 

(5)  9  Cr.  &  M.  15S ;  «.  e.  S  Ltw  J.  lUp.  (Jt.v) 
Eich.  «4. 

(4)  IBM  Ad.  S94 ; .  w.  9L«v  J.  lUp.  K.B.  f 6. 
(M  9B.&C.S68;  fl.r.  dUw  J.  IUp.K.B.81. 

(6)  7  Taant.  188. 
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der  (7),  Btn/dell  v.  M'MicfMel{S\  Coombiv. 
Beaumont  (9).  Trappei  v.  Harter  is  shaken 
by  tliese  latter  cases. 

Parks,  B. — The  learned  Judge,  who 
tried  this  cause,  has  reported,  that  thefte 
steam-engines  were  in  part  affixed  to  the 
freehold ;  and  substituted,  as  we  are,  for  a 
jury,  we  must  take  this  to  be  a  large  con- 
cern, in  which  boilers,  cylinders,  and  en- 
gines are  afBxed  to  and  used  upon  the 
premises  in  the  ordinary  way.  Everything 
permanently  fixed  to  the  soil  is  part  of  the 
freehold ;  the  right  of  the  tenant  to  remove 
exists  only  when  they  are  put  up  for  trade 
or  ornament,  in  which  case,  he  may  disan- 
nex  them  from  the  freehold.  If  that 
is  so  done,  the  sheriff  may  remove  them 
as  well  as  the  tenant,  but  that  power  of 
removal  is  confined  to  the  term,  or  ta  the 
tenant's  possession.  I  assent  to  the  case  of 
CooiR&f  V.  Beaumont;  there  they  never  were 
goods  and  chattels  at  all  to  the  plaintiflf,  so 
as  to  enable  him  to  bring  trover;  that 
right  to  remove  did  not  exist  in  the  tenant 
when  the  sheriflftook  the  goods.  In  Davis 
Y.  Jonet  (10),  Lord  Tenterden's  judgment 
proceeds  on  the  ground  of  the  parts  of 
the  machine,  for  which  the  action  was 
brought,  not  being  fixtures ;  he  does  not 
give  any  opinion  as  to  the  tenant's  right 
during  the  term.  I  think,  therefore,  Uiis 
action  cannot  be  maintained  for  the  fixed 
engines. 

BoLLAKD,  B.  concurred. 

Aldexson,  B. — These  are  not  goods  and 
chattels  until  the  tenant  has  exercised  his 
right  to  miike  them  so.  He  loses  that  right 
with  his  possession. 

Rule  abtolute^for  reducing  the  damages. 


1887.     \ 
ril21.  J 


TEOMANS  r.  LKOH. 


April : 

Witness — Competency — Negligent  Driv- 
ing. 

A  witness,  whose  only  interest  in  the  action 
is,  that  the  verdict  may  be  used  for  or  against 
him,  is  rendered  competent  by  statute  9^4 
Will.  4.  c.  I  ft.  s.  20,  without  a  release. 

(7)  1  Cr.  M.&  R.  966 ;  i.  c.  S  Lsw  J.  Rep.  (n.«.) 
Eseh.  t60. 

(8)  ]  Cr.M.&R.177;8.cdLswJ.Rep.(N.8.) 
Ezch.264. 

(9)  5  B.  &  Ad.  73;  i.e.  t  Law  J.  Rap.  (n.s.) 
K.B.  190. 

^1<>)  9  B.  iV  Aid.  16a. 


Therefore,  in  an  action  on  the  case  for 
the  negUgent  driving  of  the  defendant's  ser^ 
vant,  the  servant  is  a  competent  witness  for 
the  defendant,  without  a  release. 

Case  for  negligent  driving  by  the  defen- 
dant's servant. 

P^— Not  ffuilty. 

At  the  trial,  before  Bolland,  B.,  at  the 
sittings  in  London  after  last  Michaelmas 
term,  the  servant  was  tendered  as  a  witness 
on  the  part  of  the  defendant.  The  learned 
Judge,  however,  considering  him  incompe- 
tent without  a  release,  he  was  not  examined, 
and  the  plaintiff  had  a  verdict. 

Hindmarsh  having  obtained  a  rule  to 
shew  cause,  why  this  verdict  should  not  be 
set  aside,  and  a  new  trial  granted,  on  the 
ground  of  the  improper  rejection  of  evi- 
dence,— 

Petersdofff  now  shewed  cause,  and  con- 
tended, that  the  statute  8  &  4  Will.  4.  c.  1 2. 
s.  26.  did  not  apply  to  cases  of  this  kind, 
so  as  to  make  the  witness  admissible.  He 
could  only  become  so  by  a  release,  as  be- 
fore the  statute — Oreen  v.  the  New  River 
Company {\).  This  has  been  so  decided 
in  several  recent  cases.  He  cited  Mitchell 
V.  Hunt(Ji),  Harrington  v.  Caswell  (3), 
Harding  v.  Cobiey{4),  Hodson  v.  Mar^ 
sluill(5).  Burgess  v.  Cuthill{6),  admitting 
that  Uiis  last  case  was  opposed  to  a  deci- 
sion of  Parke,  B„  in  Faith  y.  M*Intyre{7). 

Parkb,  B. — I  think  the  witness  was  com- 
petent without  a  release.  The  statute  ap- 
plies to  all  cases,  where  the  only  interest 
is,  that  the  verdict  may  be  used  for  or 
against  the  witness.  The  verdict  here 
might  be  used  against  him  in  an  action  by 
his  master,  and  that  is  tlie  only  interest  he 
has  in  the  result  of  the  action. 

Alderson,  B. — Sections  26  and  27, 
taken  together,  make  the  witness  compe- 
tent, and  save  the  expense  of  a  release. 

Rule  absolute. 

[See  also  Pickles  v.  Hailing s  and  another, 
1  M.  &  Rob.  468,  Creevy  v.  Bowman,  ib. 
496.] 

(1)  4  Term  Rep.  589. 

(t)  6  C.Ik  P.  SbU 

(5)  6C.&P.  S5t. 
(4)  6  C.  &  P.  664. 

.     (5)  7  C.  &  P.  16. 

(6)  6C.  &  P.  V82. 

(7)  7  C.  ^  r.  41. 
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ft2.  f 


BBALE  r.  OVERTON. 


18S7. 

April  22. 

Interpleader  Rule. 

The  sheriff  who  receives  in  vacation  a  no^ 
tice  of  an  adverse  claim  to  goods  taken  in  execu- 
tion by  hintf  must  apply  for  an  interpleader 
rule,  in  such  time  that  cause  may  be  shewn 
upon  it  in  the  course  of  the  following 
term. 

A  rule  on  behalf  of  the  sheriff  under  the 
Interpleader  Act,  had  been  obtained  by — 

Butt^  on  the  28th  of  January,  and  en^^ 
larged  to  this  term.  I'he  affidavits  shewed 
that  the  sheriff  had  entered  on  the  25  th  of 
November,  and  received  notice  of  adverse 
claim  on  the  28th. 

Hwmfrey,  for  the  execution  creditor, 
contended,  in  limine^  that  the  sheriff  had 
come  too  late — Cook  v.  Allen  (\\  and 
Ridgway  v.  Fisher  {%).  At  all  events,  the 
execution  creditor  was  entitled  to  costs* 

Paekb,  B. — ^The  sheriff  should  come 
without  delay.  Where  he  has  notice  of 
adverse  claim  in  vacation,  he  should  apply 
early  enough  in  the  following  term,  to 
allow  of  cause  being  shewn  before  the  end 
of  it. 

Willmore  appeared  for  the  daimant ;  and 
the  execution  creditor  not  insisting  fur- 
ther, the  rule  was  discharged ;  the  goods 
to  be  delivered  to  the  claimant,  and  the 
sheriff  to  pay  the  costs  of  both  parties. 


1837. 


} 


DOE  d.  MORGAN  V.  ROE. 


Ejectment — Judgment — Appearance. 

Judgment  signed  in  this  Court  against  the 
casual  ejector,  without  etitering  mn  appear" 
ance,  is  not  irregular ,  and  in  future  the  costs 
of  entering  such  appearance  will  not  be 
allowed^  as  it  seems  to  be  unnecessary, 

A  rule  had  been  obtained  by  Erie  to 
set  aside  the  judgment  that  had  been  signed 
against  the  casual  elector  for  irregularity, 
because  no  appearance  had  been  entered. 

(1)2  Dowl.  P.C.  4 ;  9.  c.  9  Law  J.  Rep.  (n.s.) 
Exch.  199 

(^2)  3  Dorr],  P.C.  o67. 


Shr  W.  W.  FoUeU  shewed  cause. -^ 
There  is  no  authority  either  way.  lUi^ 
p.  1224,  9th  edit.,  refers  to  a  mktn  \m, 
and  another  in  the  time  of  Charles  i. 
But  there  is  no  such  rule  in  this  court,  nor 
is  any  appearance  ever  entered  in  the 
Common  Pleas.  The  statute  12  Geo.  1. 
c.  29.  does  not  supply  to  this  action. 

Erie,  contrik. — It  is  quite  clear,  ^hcra|H 
there  may  be  diflbrent  practice  in  the  dif* 
ferent  courts,  that  in  the  King*s  Bench  an 
appearance  must  be  entered,  tmlesi  the 
proceedings  be  by  originaL 

Parke,  B. — ^There  mutt  be  an  affidtrit 
of  service.  It  might  be  difficult  to  serve 
Richard  Roe.  The  officers  are  not  awaie 
of  any  rule  on  the  subject.  Judementha 
been  over  and  over  agnin  signed  withoitt 
it.  But,  you  are  entitled  to  set  it  aside  os 
pa3rment  of  costs.  In  future,  entering  in 
appearance  will  not  be  allowed  in  costs,  as 
no  appearance  seems  necessary. 

The  other  Jndges  concurred. 

RuUabsoisU. 


17.     > 

127.  i 


PRITCHARD  V.  M'OILL. 


1837. 

April! 

Middlesex  County  Court  Act. 

A  defendant  is  entitled  to  the  benejk  sf^ 
I9th  section  of  the  Middlesex  County  Cmt 
Act  (29  Geo.  2.  c.  99),  ikougk  thefUf^ 
does  not  reside  mthin  the  comnty. 

Thomas  having  obtained  a  rule  fw  w 
tering  a  suggestion  on  the  toU  to  ffiv*  ^ 
defendant  double  costs  under  the  Middle- 
sex County  Court  Act,  23  G^o.  tj  c  J5, 
the  sum  recovered  at  the  trial  (which  was 
before  the  sheriff,)  being  under  40s. 

Ogle  shewed  cause. —The  affidavits  do 
not  state  that  the  plaintiff  resides  within  the 
county.  Aldiough  there  is  neither  aulhcvity 
nor  dictum  that  this  is  neoessaryf  there  ■ 
none  the  other  way;  and  the  same  principle 
which  reqtiireB  it  in  the  eause  of  a  defendtfiti 
applies  also  U>  the  case  of  a  plaintiff;  vd 
it  may  be  observed,  that  until  the  cast  of 
Tuffr.  9Voodmard{\),  there  was  nothing  to 
shew  that  even  the  defendant  must  reside 

(1)  5  Term  llq».  175. 
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within  the  county  (2).  Moreover,  by  this 
act,  certain  powers  are  given  which  cannot 
be  exercised,  unless  the  platnti AT  resides 
within  the  Jurisdiction : — such  is  the  power 
to  examine  the  plaintiff  by  .sectioR  1 ,  and 
the  power  to  commit  for  non- performance 
of  the  orders  of  the  Court  by  section  5« 
Again,  a  judgment  against  a  plaintiflT  re«> 
siding  out  of  the  jurisdiction,  would  be 
a  nuUity. 

[Alderson,  B. — Your  argument  is  not 
stronger  than  one  which  might  be  used  in 
the  ordinary  case  of  a  foreigner  suing  in 
the  superior  courts.  Though  he  resides 
out  of  the  jurisdiction,  he  may  seek  his 
remedy  here,  and  all  we  do  is  to  obtain 
Ijrom  him  security  for  costs.  There  is  a 
material  distinction  between  a  jurisdiction 
m  iHvUum,  and  a  jurisdiction  over  a  party 
who  comes  to  seek,  and  submits  to  it.] 

[Parkb,  E.-~-A  judgment  against  a 
plaintiff  residing  out  of  the  county,  would 
not  be  a  nullity.  An  action  might  be 
maintained  upon  it.  The  tame  difficulty 
would  arise  where  a  defendant  who  resided 
in  the  county  at  the  commencement  of 
the  suit»  goes  to  reside  elsewhere  in  the 
course  of  it.] 

There  is  another  objection.  By  the  19th 
section  there  are  two  excepted  cases,  in 
which  the  de&ndant  is  not  entitled  to  a 
suggestion,  though  the  damages  are  under 
40i. — that  is,  where  the  title  to  land,  or 
an  act  of  bankruptcy  principally  comes  in 
question.  In  these  two  cases,  the  Judge  is 
to  certify  to  that  effect  >  but»  aa  the  s&riff 
has  not  the  powers  of  a  Judge,  and  could 
not  therefore  certify,  the  affidavit  should 
have  supplied  that  which  wotdd  otlierwise 
hysve  been  inferred  foom  the  absence  of  a 
certiOcate,  by  averring,  that  neither  the 
title  nor  an  act  of  bankruptcy  came  in 
question. 

Per  Curiam, — If  a;ny  question  of  that 
nature  was  likely  to  arise,  so  that  eidiev 
party  would  be  prejudiced  by  the  mode  of 
trial,  it  would  have  been  a  good  objection 
before  a  Judge,  ob  the  application  for  a 
writ  of  trial.  At  present,  there  is  no  ground 
for  the  objection.  As  to  the  other  point, 
if  tlie  residence  of  the  defendant,  and  the 


cause  of  action,  be  within  tlie  county,  that  is 
sufficient. 

*  Rule  mbsoluie. 


'1} 


RT£AND  r.  WORMALD. 


ia57* 

May  2. 

T*ime — Practice — Pleas  in  Abatement, 

Since  the  rule  HU,  %  WUL  4.  r.  viii,  the 
four  days  for  f  leading  t»  abatement  aire  ree- 
koued  exclusively  of  thejbrgi,  and  imelusvieUf 
tfthe  last,  day. 

In  this  case,  a  declaration  waft  delivered 
oa  the  8th  of  March.  On  the  idth  (the 
l^h  being  Sunday)  the  defendant  pleaded 
privilege  as  an  attorney.  On  the  same 
day,  the  plaintiff  signed  judgment  for 
want  of  a  plea,  which  he  would  have  been 
entitled  to  do,  according  ta  the  former 
practice  as  to  the  time  for  pleading  in 
abatement,  unless  such  pleas  are  within 
the  rule  HiK  2  Will.  4.  r.  viii,  in  which  case 
the  plea  would  be  in  time. 

ComUng  had  obtained  a  rule  to  set  aside 
the  |udgment  signed,  /or  irregularity. 

Chandlsss  shewed  cause — and,  admitting 
that  the  words  of  the  rule  would  embrace 
pleas  in  abatement,  relied  upon  the  prac- 
tice being  to  include  both  the  first  and  the 
last  days — Jennings  v.  Webb  (1),  Long  v. 
Milkf  (2).  Pleas  in  abatement  not  being 
favoured,  the  general  words  of  the  rule 
should  be  limited,  so  as  not  to  controul 
the  existing  practice. 

Per  Curiam. — The  rule  must  be  under*- 
stood  according  to  ita  grammatical  con- 
struction. The  time  for  pleading  in  abater 
ment  is  extended  by  it,  and  the  four  days 
are  now  to  be  reckoned,  the  first  exclu- 
sively, and  the  last  inclusively. 

Rule  ahsohtU. 


HBAI.Dt7.SMlIH»THK  YOUMGRR. 


1837. 

May  e. 

Sheriff— Fieri  Facias — Insokent. 

Where  the  sheriff,  after  notice  that  the 
defendant  had  applied  to  take  the  benefit  of 


(f)  There  is  an  earlier  caae  of  Welsh  v.  Troyte, 
%  U.  Bl.  ¥9,  to  the  same  effect. 


(1>  1  Term  Rep.  tf7, 
(«)  2Strt.ll9*; 
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the  Insolvent  Debtor  $  Actf  levied  upon  his 
goods  under  a  fi.  fa.,  and  returned  fieri  feci : 
— Heldf  th^t  he  was  bound  to  pay  over  the 
proceeds  to  the  plaintiff. 

A  writ  of  testatum  it.  fa.,  issued  to  the 
sheriff  on  the  18th  of  January,  under  which 
he  levied  on  the  27th,  being  at  the  same 
time  served  with  a  notice  that  the  defendant 
had  applied  to  take  the  benefit  of  the  In- 
solvent Debtors  Act.  He  also  had  further 
notice,  on  the  4th  and  6th  of  February,  that 
he  had  applied  for  his  discharge.  On  the 
2 1  St  of  February  the  sherifT  was  ruled  to 
return  the  writ ;  and  on  the  1st  of  March 
he  returned,  that  he  had  levied  from  the 
defendant  14/.  Os.  Id.  The  defendant  had 
applied  to  the  Insolvent  Court,  under  the 
Insolvent  Act,  on  the  26th  of  November. 
A  rule  having  been  obtained,  calling  upon 
the  sheriff  to  pay  over  14/.  0«.  Id.  to  the 
plaintiff, — 

Watson  shewed  cause. — The  Court  will 
relieve  the  sheriff,  notwithstanding  his 
return.  At  the  time  it  was  made,  the  de- 
fendant might  have  a  defeasible  title  to 
these  goods.  It  is  like  a  bankruptcy— 
Bridges  v.  Walford  (1),  CUUterhuck  v. 
Jones  (2). 

Hance,  contr^. — The  sheriff  having  no- 
tice at  the  time  the  levy  was  made,  he 
takes  the  responsibility  upon  himself  by 
returning  Jieri  feci ;  he  might  have  re- 
turned nulla  bona^  as  the  goods  were,  at 
that  time,  in  the  provisional  assignee. 

Parke,  B, — Here  the  sheriff  has  been 
guilty  of  laches.  If  he  bad  used  due  dili- 
gence, he  might  have  found  out  that  tlie 
defendant  had  no  goods,  as  they  had  been 
assigned,  under  the  application  by  the  de- 
fendant, to  take  the  benefit  of  the  Insol- 
vent Debtors  Act,  of  which  the  sheriff  had 
notice.  This  is  distinguishable  from  the 
case  of  Brydges  v.  Walford,  where,  if  the 
sheriff  had  used  all  diligence,  he  could  have 
made  no  other  return :  here,  he  might  have 
searched  at  the  Insolvent  Court.  He  has 
concluded  himself  by  his  return,  and  is  not 
entitled  to  be  relieved  against  it.  The 
rule  must  be  made  absolute,  with  costs. 

Rule  absolute. 

(i)  6  Maiu.  &  S«lw.  4t, 
{t)  15£Mt,78. 


1837       "I 

^1       >  BELBIN  V.  BUTT  AND  OTHERS. 

Pleading — Evidence — Payment. 

Under  a  plea  q/'nunquam  indebitatus  ta 
debt  for  goods  sold  and  deUoered,  the  defem* 
dant  cannot  give  evidence  of  paymeml  m 
reduction  of  damages* 

Debt  for  goods  sold  and  delivered. 

Plea — Nunquam  indebitatus. 

At  the  trial,  before  the  under-sheriff  of 
Hampshire,  an  admission  by  the  defendants 
of  the  sale  and  delivery  of  a  fly-carriage, 
in  October  1835,  for  20/.,  of  which  21.  had 
been  paid,  was  put  in  by  the  plaintiff;  and 
the  defendants,  to  prove  payment  of  the 
residue,  tendered  in  evidence  a  promissory 
note,  dated  February  1836,  for  the  amount, 
payable  twelve  months  after  date.  This 
was  objected  to,  as  there  was  no  plea  of 
payment;  but  the  under-sheriff  received 
the  evidence,  and  left  it  to  the  jury  to  say 
whether  the  note  was  given  in  payment 
for  the  carriage.  The  jury  found  for  the 
defendants. 

Addison  obtained  a  rule  to  set  aside  the 
verdict,  and  enter  it  for  the  plaintiff,  with 
nominal  damages. 

Robinson  shewed  cause.  —  Upon  the 
pleadings  the  note  was  receivable  in  re- 
duction of  damages,  though  not  as  pay- 
ment. 

Parrs,  B. — Shirley  v.  Jacobs  (1)  has 
decided^  that  where  the  general  issue  only 
is  pleaded  in  assumpsit,  payment  may  be 
given  in  evidence  in  reduction  of  damages: 
but  has  any  case  decided  that  you  can  do 
that  in  debt,  where  there  is  no  inquiry  as 
to  damage  ?  There  must  be  a  new  trial, 
and  then  Mr.  Robinson  may  apply  for 
leave  to  amend.  The  defendants  tsust  pay 
the  costs  of  the  trial  before  the  sheriff,  or 
they  may  allow  the  plaintiff  to  take  a  ver- 
dict for  nominal  damages ;  they  oaay  decide 
between  the  two;  this  was  a  mistake  of 
the  under-sheriff. 

The  other  Judges  concurred. 


a)  2  Bing.  N.C.  88;  1.0.  4  Law  J.  Ren.  (ns.) 
CJ?.61.  *-v       # 
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NORTON  0.  SLLAir. 


1887. 
April  21. 

Promissory  Note — Statute  of  Limitations 
^-Demandf  when  not  necessary. 

The  Statute  of  Limitations  runs  from  the 
date  of  a  note^  with  lawful  interest  payable 
on  demand,  and  not  from  the  time  of  demand. 
A  demand  is  not  necessary  before  bringing 
an  action. 

The  declaration  was  on  a  promissory 
note  in  the  following  form : — '*  I  promise 
to  pay  200/.  on  demand,  with  lawful  in- 
terest." 

Plea — ^That  the  cause  of  action  did  not 
accrue  withm  six  years. 

At  the  trial,  before  Lord  Abinger,  C.B., 
at  Westminster,  at  the  Sittings  after  Mi- 
chaelmas term,  a  verdict  was  taken  for  the 
plaintiff,  with  liberty  to  move  to  enter  a 
iionsuit,  on  the  ground  that  the  Statute  of 
Limitations  was  a  bar  to  the  action,  there 
having  been  no  demand  within  six  years 
of  the  date  of  the  note. 

BuU  having  obtained  a  rule  accordingly, 

Petersdorff  now  shewed  cause. — A  de- 
mand is  necessary  before  the  statute  be- 
gins to  run.  The  mere  introduction  of 
interest  shews,  that  it  was  probable  some 
time  was  intended  to  elapse  before  demand 
— Borough  V.  fVhite{l).  In  Holmes  v. 
Kerrison  (2),  it  was  held  that  the  statute 
did  not  run  till  the  note  had  been  presented 
for  payment.  This  case  is  similar.  Chris* 
tie  V.  Fonsick,  in  Selw.  N.P.,  differs  as  to 
this  point  in  different  editions.  In  the  old 
cases,  bringing  an  action,  was  a  demand— 
EumbaU  v.  Ball  (8) ;  but  that  is  altered 
by  the  writ  of  summons,  which  is  the  pre« 
sent  mode  of  commencing  an  action. 

Butt,  contrik,  referred  to  the  8th  edition 
of  Selwyn's  N.P.,  where  it  is  stated  dis- 
tinctly, **  The  statute  runs  from  the  date  of 
the  note,  and  not  from  the  time  of  demand." 

Parks,  B. — ^There  is  no  doubt  on  this 
point.  In  goods  told  and  delivered,  pay- 
able OD  request,  the  statute  runs  at  once. 
In  case  of  money  lent,  with  interest  at  51, 
per  cent.,  no  demand  is  necessary  before 
bringing  an  action.  There  is  no  obligation 

(1)  4B.&C.SC7;  i.  e.  9  Lav  J.  Rep.  KB.  tt7. 
<f)  «  Tsont.  9f 5. 

(5)  10  Mod.  36 ;  t.  c.  Cro.  EUz.  548. 
Ntw  Staitt,  VI.— ExoHEQ.  Pl. 


in  law  to  give  any  notice  at  aU.  A  pro- 
missory note,  payable  on  demand,  is  pay- 
able without  any  demand,  and  the  statute 
runs  from  the  date  of  it.  Adding  the  words, 
"  with  interest,"  makes  no  difference.  A 
note  payable  at  sight,  by  the  terms  of  the 
contract,  must  be  shewn  before  action 
brought ;  that  was  the  case  of  Holmes  v. 
Kerrison. 

Alderson,  B. — lam  of  the  same  opinion. 
There  must  be  something  to  shew  that  a 
demand  is  to  be  a  collateral  fact. 

Rule  absolute^  for  entering  a  nonsuit. 


LEVY  V.  PRICE. 


18S7. 

April  22. 
Errors  m  fact — Supersedeas 


-Execution. 


It  is  irregular  to  issue  execution  upon  a 
judgment,  after  notice  that  a  writ  of  error 
coram  vobis,  has  been  sued  out,  though 
before  notice  of  its  allowance. 

The  rules  of  Hilary  term,  2  Will.  4.  and 
Hilary  term,  4  Will,  4.  do  not  apply  to 
errors  in  fact. 

In  this  case,  a  writ  of  error  coram  vobis 
was  sued  out  on  the  17th  of  February,  and 
notice  of  it  given  on  the  22nd.  It  was 
allowed  on  the  19th  of  April,  on  which 
day,  before  the  allowance,  execution  was 
levied  under  nf.fa. 

Mansel  obtained  a  rule  to  set  aside  the 
Ji.  fa.  for  irregularity,  with  costs,  and  to 
stay  proceedings.  He  quoted  Birch  v. 
Triste(l). 

Humfrey  shewed  cause. — A  writ  of  error 
is  not  a  supersedeas  from  the  time  of  no- 
tice of  its  being  sued  out,  but  from  notice 
of  its  allowance— Hilary  term,  2  Will.  4. 
rule  83;  Hilary  term,  4  Will.  4.  rule  9. 

[Parke,  B. — ^Those  rules  do  not  apply 
to  errors  in  fact;  and  were  made  to  assi- 
milate the  proceedings  in  all  the  courts. 
The  notice,  that  a  writ  of  error  had  been 
sued  out,  would  shew  that  this  was  error 
ita  fact.  The  case  of  i^trcA  v.  Triste  must 
bind  us.  You  ought  to  have  applied  for 
leave  to  take  out  execution.] 

Then,  as  to  the  bail  in  error,  the  words 
of  6  Geo.  4.  c.  96.  s.  1.  are  very  large. 

[Parub,  B. — ^That  sUtute  does  not  ap- 

(1)  8  Eut,  411. 
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ply  to  error  in  fact.     It  it  m  pari  materid 
with  the  statute  of  James.] 

Then  bail  in  error  is  not  necessary. 

Per  Curiam. — The  execution  is  irregu- 
lar. The  rule  must  be  made  absolute,  and 
no  action  brought  against  anybody. 

Rule  absolute. 


of  the  day  for  which  the  firat  notice  of 
trial  was  given,  to  be  paid  by  the  plaintiff, 
and  the  defendant  to  pay  the  costs  of  this 
application. 


JONES  V,  HOWE. 


1887.     \ 
April  22.  / 

Judgment  as  in  case  of  Nonsmt. 

The  plaintiffs  after  one  default  in  going 
to  trial,  gave  a  second  notice,  went  to  trial 
thereupon,  and  got  a  verdict.  Between  the 
date  of  the  second  notice  and  that  of  the 
trial,  the  defendant  moved  for  judgment  as 
in  case  of  nonsuit.  The  Court  afterwards 
set  aside  the  verdict,  and  discharged  the 
ruk  for  judgment  as  in  case  of  a  nonsuit,  on 
the  usual  peremptory  undertaking.      * 

On  the  10th  of  April,  the  plaintiff,  after 
one  default,  gave  a  second  notice  of  trial 
for  the  18th.  The  defendant,  on  the  15th 
of  April,  obtained  ft  rule  to  shew  cause 
why  judgment  as  in  case  of  a  nonsuit 
should  not  be  entered,  which  rule,  as  it 
was  obtained  without  two  days'  notice  of 
motion,  did  not,  by  the  practice  of  this 
Court,  operate  as  a  stay  of  proceedings. 
The  plaintiff  went  to  trial  on  the  18th, 
pursuant  to  his  notice,  and  obtained  a  ver- 
dict, and  now — 

Hoggins  contended,  that  the  defendant 
was  precluded  from  making  his  rule  abso- 
lute for  judgment  as  in  case  of  a  nonsuit. 

Addison,  eontrlk. — The  defendant  had  a 
right  to  come  to  the  Court  when  he  did. 
The  notice  of  trial,  for  a  subsequent  day, 
did  not  take  away  that  right.  Smedley  v. 
Christie  {\)  and  Bainbridge  v.  Purvis  {%) 
are  to  this  effect. 

Parke,  B. — The  defendant  is  in  fault 
for  not  making  his  motion  a  stay  of  pro- 
ceedings. The  rule  must  be  discharged, 
on  the  plaintiff's  giving  a  peremptory  un- 
dertaking ;  the  intermediate  verdict  to  be 
'  set  asi^e  on  payment  of  costs ;  the  coats 


(1)  SDowLP.C.  I5t. 
(«)  1  Dowl.  P.C.  144. 


} 


BOTDELL  0.  CHAMPKETS. 


1837. 

April  24. 

Insolvent — Discharge  —Bill  of  Exchange. 

A  discharge  of  an  insolvent  debtor  as 
against  the  holder  of  a  negotiable  security, 
is  a  discharge  as  ageanst  all  other  parties  to 
f/,  though  not  named  in  the  schedule. 

Declaration  by  drawer  against  acoeptor 
of  a  bill  of  exchange. « 

Plea — Defendant's  discharge  under  the 
Insolvent  Debtors  Act. 

The  defendant,  being  indebted  to  the 
plaintiff  for  buainess  done  as  an  attorney, 
gave  him  his  acceptance  lor  the  amonal. 
The  plaintiff  indorsed  the  bill  to  one 
Charles  Boydell,  who  sued  the  defendant 
upon  it,  to  judgment.  Shortly  afterwards, 
the  defendant  took  the  benefit  of  the  In- 
solvent .  Debtors  Act,  and  inserted  the 
name  of  Charlea  Boydell  in  his  acbedole, 
for  the  amount  of  the  bill.  The  plaintiff, 
afterwards  receiving  the  bill  hmdk  again 
firom  Charles  Boydell,  brought  the  present 
action  upon  it,  and  the  causa  waa  tried  at 
the  London  Sittings  in  Hilary  term  last, 
when  a  verdict  was  taken  for  the  plaintiff, 
leave  being  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit. 

Chandless  having  accordingly  obtained 
a  rule  for  that  purpose, — 

Erie  and  Jardine  shewed  cause. — The 
plaintiff's  right  on  the  bill  is  not  barred 
by  the  defendant's  discharge,,  which  opec- 
ates  as  against  Charles  Boydell  only.  The 
46th  section  empowers  the  Insolvent  Cout 
to  discharge  the  prisoner,  "as  to  the  seve- 
ral debts  and  sums  due,  or  claimed  to  be 
due,  to  the  several  persons  named  in  Ms 
Schedule  as  creditors.  Macdonald  v.  Bo- 
vington  ( 1 ),  where  the  same  question  arose, 
was  even  a  stronger  case  than  the  present, 
for  there  the  accepter,  sued  by  the  indor- 
see, had  been  actually  taken  in  eaeeutMm; 
yet  this,  whidi  was  a  sattsfiiotion  sis  tt> 
the  indorsee,  was  held  to  be  none  as  to  the 

(1)  4  Tara  Rep.  8t5. 
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drawer.  So  abo  in  a  case  upon  the  Bank- 
rupt Act — Mead  v.  Braham  (2). 

LParks,  B.— If  the  holder  of  the  bill 
gave  a  release,  the  acceptor  would  be  dis- 
charged :  so  he  would  also  by  payment. 
The  ground  is  this :  that  the  transfer  of 
the  bUl  is  a  transfer  of  the  debt ;  and  if  the 
debt  is  extinguished  by  payment  or  release, 
then  the  liability  of  the  acceptor  is  at  an 
end.] 

,  [Lord  Abinoer,  C.B. — It  seems  to  turn 
on  the  question,  whether  the  discharge  of 
the  insolvent  is  an  extinguishment  of  the 
debt,  or  only  a  bar  of  the  remedy  by  the 
party  named  in  the  schedule.] 

The  debt  is  not  satisfied  by  the  bill. 
Thai  is  only  a  security  for  it,  and  therefore 
the  plaintiflf  was  the  defendant's  creditor 
at  the  time  he  took  the  benefit  of  the  act. 

[Lord  Abinoer,  C.B. — If  he  sued  him 
upon  the  original  consideration,  he  would 
be  barred  by  a  plea  of  an  outstanding  bill.] 

The  debt  remains,  though  the  remedy 
may  be  suspended. 

.  [Parks,  B. — ^The  debt  is  extinguished, 
if  the  bill  is  extinguished.] 

By  the  40th  section,  the  insolvent  is 
bpund  to  insert  in  the  schedule  all  the 
persons  whom  he  knows  to  be  his  credi- 
tors ;  and  the  plaintiflf's  name,  therefore, 
should  have  b^n  inserted. 

[Parke,  B. — He  was  not  a  creditor  at 
that  time.] 

ChatuUesi^  in  support  of  the  rule. — 
Macdtmald  v.  Bovington  was  a  case  on  the 
Lords'  Act,  the  object  of  which  act  was, 
not  to  make  any  arrangement  for  liberating 
the  debtor  from  the  general  body  of  his 
creditors,  but  to  relieve  him  from  the  pres- 
aure  of  particular  creditors  only.  The 
question  is,  whether  it  was  the  intention  of 
the  legislature  merely  to  discharge  the  re- 
lation of  debtor  and  creditor,  as  to  such  as 
are  named  in  the  schedule,  or  to  discharge 
the  debts  themselves.  The  persons  are 
to  be  inserted,  merely  to  indicate  the  debt, 
and  the  parties  who  are  entitled  to  ^ue  at 
the  time.  The  debt  so  inserted,  in  this 
case,  was  the  debt  now  sued  upon.  There 
cannot  be  two  debts.  The  debt  was  trans- 
ferred to  Charles  Boydell,  and  thus  he  be- 
came the  proper  person  to  be  inserted  in 
the  schedule ;  but  still  it  was  the  same  debt. 


The  words  at  the  end  of  the  46th  section 
expressly  make  the  discharge  operate,  in 
certain  cases,  on  persons  not  named,  which 
is  a  strong  argument  in  favour  of  the  view, 
that  the  statute  regarded  the  debt,  not  the 
creditor.— (He  was  then  stopped  by  the 
Court.) 

Lord  Abinoer,  C.B. — I  think  the  rule 
should  be  made  absolute.  The  case  quoted 
from  4  Term  Reports  {Macdonald  v.  Bo- 
vington) has  no  application,  because  the 
Lords'  Act,  on  which  it  was  decided, 
merely  discharges  the  person  of  the  debt- 
or; but,  by  section  20,  expressly  keeps 
alive  the  debt  and  judgment  against 
him.  The  Insolvent  Debtors  Act,  on  the 
contrary,  puts  the  debtor  in  somewhat  the 
same  situation  as  a  bankrupt  who  has  ob- 
tained his  certificate.  In  Mead  v.  Braham^ 
there  was  no  certificate.  Looking  at  the 
words  of  the  statute,  I  think  the  debt  is 
discharged.  If  this  were  not  so,  it  might 
happen,  that  although  a  party  who  had 
given  bills  was  discharged  by  the  act  as 
to  one  party,  he  might  afterwards  be  sued 
by  each  of  the  others,  and  discharged 
toties  quoties,  according  to  the  number  of 
holders,  whose  names  he  might  succes- 
sively insert  in  the  schedule.  This  would 
be  most  absurd,  and  contrary  to  the  inten- 
tion of  the  act. 

Parke,  B. — I  am  of  the  saipe  opinion. 
The  46th  section  is  assisted  by  the  words 
of  the  61st,  and  both  serve  to  shew  that 
the  debts  are  discharged,  if  they  are  spe- 
cified in  the  schedule  with  sufficient  cer- 
tainty. This  was  the  construction  put  by 
the  Court  upon  a  former  Insolvent  Debtors 
Act,  (1  Geo.  4.  c  119,) — Reeves  v.  Lam' 
bert{3),  though  that  act  did  not  contain 
the  provision  which  is  to  be  found  with 
respect  to  negotiable  securities  at  the 
end  of  the  46th  section  of  the  present 
statute,  and  which  provision  strongly  con- 
firms the  view  we  take  of  the  meaning  of 
the  act,  as  applied  to  the  case  before  us. 

Alderson,  B. — The  object  of  the  legis- 
lature is  to  identify  the  debt.  This  has  been 
always  so  considered  in  that  class  of  cases 
where  a  party  has  been  held  entitled  to 
his  discharge,  if  the  jury  thought  that  the 
debt  described    in  his  schedule  was  the 


(f)  3Mau.&S^w  91. 


(.3)  4  B.  ar  C.  S14. 
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debt  then  sought  to  be  recovered,  and  that 
a  misdescription,  if  any,  was  not  wilful. 
Rule  absolute, 

[Vide  Farman  t.  Drew,  4  B.  &  C.  15 ; 
s.  c.  S  Law  J.  Rep.  K.B.  129 ;  Nias  v. 
Nicholson,  l.R.  &  M.  322.] 


1837.     7 
ril  24.  S 


PBRRT  0.  SKINNER. 


April 

Patent — Disclaimer. 

The  entry  of  a  disclaimer  of  part  of  a 
specification,  under  the  5  <^  6  Will,  4.  c.  83. 
s,  1,  does  not  set  up  a  void  patent,  so  far  as 
to  give  a  right  of  action  for  infringements, 
committed  previously  to  the  disclaimer. 

Demurrer  to  a  replication. 

The  declaration,  in  case,  by  the  plaintiffs 
as  assignees  of  a  patent  for  an  improve- 
ment in  pens,  stated,  that  afler  the  assign* 
ment  to  them,  and  after  the  passing  of  a 
certain  act  of  parliament,  entitled,  'An  act 
to  amend  the  laws  touching  letters  patent 
for  inventions,*  to  wit,  on  the  30th  of  April, 
A.D.  1836,  the  plaintiffs,  by  and  with  the 
leave  of  Sir  Robert  Mounsey  Rolfe,  Knt., 
then  being  His  Majesty's  Solicitor  Gene- 
ral, first  had,  and  duly  certified  by  his  fiat 
and  signature  in  that  behalf,  entered  with 
the  clerk  of  the  patents  a  certain  dis- 
claimer and  memorandum  of  alteration,  in 
writing,  of  part  of  the  specification,  (the 
same  not  being  such  disclaimer  or  altera- 
tion as  extended  the  exclusive  right  granted 
by  the  letters  patent,)  by  which  disclaimer 
and  memorandum  of  alteration,  the  same 
being  under  the  hands  and  seals  of  the 
plaintiffs,  they  did  disclaim  as  follows — 
(setting  forth  the  particular  part  of  the 
specification  disclaimed,  and  the  alteration 
in  the  claiming  clause,  necessary  to  make 
it  consistent  with  the  previously  mentioned 
part  of  the  specification,)  which  said  dis- 
claimer and  memorandum  of  alteration 
afterwards  were  filed  by  the  said  clerk  of 
the  patents,  and  duly  enrolled  with  the 
said  specification,  pursuant  to  the  statute, 
llie  declaration  then  alleged,  that  the  de- 
fendant, within  the  term  of  fourteen  years, 
to  wit,  on  the  20th  of  February  1836,  and 
on  divers  other  days,  &c.  did  counterfeit 
the  said  invention,  and  did  use  and  prac- 


tise the  same  otherwise  than  in  relation  to 
the  said  part  of  the  invention  so  disclaim- 
ed, in  breach,  &c. 

Plea — as  to  so  many  of  the  supposed 
grievances  as  were  committed  before  the 
30th  of  April  1836,  actio  non^  because  the 
said  disclaimer,  &c.  was  not  entered  or 
enrolled  until  the  30th  of  April  1836,  as 
aforesaid,  and  until  afler  the  conunitting 
of  the  grievances  in  the  introductory  part 
of  the  plea  mentioned ;  and  that  the  said 
invention  for  which  the  said  letters  pa- 
tent were  originally  granted,  was  not  at 
the  time  of  making  and  granting  the  said 
letters  patent  a  new  invention,  but,  on 
the  contrary  thereof,  had  been  as  to  a 
material  part  thereof,  publicly  and  ge- 
nerally practised,  used  and  vended,  be- 
fore the  date  of  the  letters  patent,  by 
reason  whereof  the  rights,  &c.  granted  by 
the  patent  were  void ;  wherefore  the  de- 
fendant, at  the  said  several  times  wh^ 
&:c.,  before  the  said  30th  of  April  1836, 
and  whilst  the  said  rights,  &c.  were  so 
void,  &c.,  committed  the  said  several  sup- 
posed grievances,  as  he  lawfully  might. 

Replication — That  the  said  last-men- 
tioned grievances  were  respectively  com- 
mitted only  with  relation  to,  and  in  respect 
of  those  parts  of  the  said  invention,  to 
which  the  said  disclaimer  and  memorandum 
had  no  reference,  and  did  not  apply ;  and 
that  the  said  last*mentioned  parts  of  the 
said  invention  were,  at  the  time  of  making 
and  granting  the  said  letters  patent,  a  new 
invention. 

Special  demurrer.  In  the  margin  it 
was  stated,  that  the  defendant  meant  to 
contend,  that  the  patent  was,  and  by  the 
replication  is  admitted  to  have  been,  void 
at  the  time  of  the  alleged  infringement,  to 
which  the  plea  is  pleaded ;  and  tihat,  there- 
fore, such  infringement  was  lawful  when 
it  took  place,  and  that  it  cannot  be  ren- 
dered otherwise  by  a  subsequent  dis- 
claimer, even  as  to  those  parts  of  the  pa- 
tent which  are  not  disclaimed  or  altered. 

Wightman,  in  support  of  the  demurrer. 
— The  question  is,  whether  the  new  Pa- 
tent Act,  5  &  6  Will.  4.  c.  83,  makes  a 
party  liable  by  relation,  for  acts  whidi,  at 
the  time  when  committed,  were  perfecdy 
justifiable.  That  question  arises  upon  the 
words  of  the  1st  section,  which,  afler  em- 
powering a  person  who  has  obtained  let- 
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ters  patent  to  enter  a  disclaimer  of  any 
part  of  his  specification,  or  a  memorandum 
of  any  alteration  therein,  goes  on  to  state; 
that  "such  disclaimer  or  memorandum  of 
alteration  being  filed  by  the  clerk  of  the 
patents,  and  enrolled  with  the  specification, 
shall  be  deemed  and  taken  to  be  part  of 
such  letters  patent,  or  such  specification, 
in  all  courts  whatever."  Now,  it  is  quite 
clear,  that,  before  this  statute,  a  patent 
taken  out  for  too  much  was  wholly  bad — 
The  King  v.  Else  (1),  and  Campion  v.  Ben* 
yon  (2).  But  for  the  statute,  therefore,  the 
patent,  in  the  present  instance,  would  have 
been  void ;  the  disclaimer  only  operates  to 
give  it  effect  from  the  date  of  the  filing 
and  enrolment  thereof.  The  proviso  in  the 
same  section  as  to  evidence,  was  introduced 
pro  majori  catUeld,  to  meet  a  particular 
case,  which  is  not  the  present ;  and  even  if 
there  is  a  difficulty  in  ascertaining  its  pre- 
cise application,  it  cannot  supply  an  infer- 
ence which  would  make  innocent  parties 
wrong-doers  by  relation — otherwise  a  per- 
son taking  out  a  patent  would  put  into 
the  specification  a  great  deal  more  than 
was  necessary,  and  then,  without  any  risk, 
by  means  of  a  subsequent  disclaimer,  give 
validity  to  his  patent,  and  recover  against 
all  who  had  in  the  meanwhile  infringed  it. 
RaUht  contrlk. — If  the  words  cited  mean 
that  the  disclaimer  becomes  part  of  the 
specification  '*  from  thenceforth,"  then  the 
statute  virtually  gives  a  new  patent,  which 
is  certainly  not  intended.  The  obvious 
meaning  of  the  words  is,  that  the  dis- 
claimer takes  eflfect  from  the  date  of  the 
patent ;  and  the  language  of  the  proviso 
at  the  end  of  the  section  confirms  that  view 
of  the  case. 

Lord  Abimobr,  C.B.  —  It  cannot  be 
doubted,  that  the  statute  is  obscurely 
worded;  but  it  would  be  most  imjust  if  a 
person  acting  consistently  with  the  laws  at 
the  time  being,  should  afterwards  be  made 
a  wrong-doer  by  relation.  We  are  not  to 
presume  such  an  intention  in  the  legisla- 
ture. The  argument  drawn  from  the  lan- 
guage of  the  proviso  would  have  much 
force,  if  that  proviso  were  not  capable  of 
a  double  interpretation.  I  think  the  act 
must  have  a  prospective  operation  only. 

(1)  n  East,  189. 

(^3  5  Brod.  &  BiDg.  5. 


Paskb,  B. — Generally  speaking,  acts  of 
parliament  are  to  be  construed  according 
to  their  precise  words ;  and  the  words  here 
**  shall  be  deemed  and  taken  to  be  part  of 
such  letters  patent,  or  such  specification," 
may  certainly  mean  part  of  the  original 
patent  or  specification.  But  it  is  also  a 
rule  of  construction,  that  if  the  ordinary 
interpretation  lead  to  absurdity  or  incon- 
venience, it  should  not  prevail.  Here,  it 
would  be  manifestly  inconvenient,  for  it 
would  make  persons  wrong- doers  by  re- 
lation. I  think,  therefore,  we  must  adopt 
a  legitimate  modification  of  the  words,  and 
interpret  them  to  mean  *'from  thence- 
forth."  , 

BoLLAND,  B.,  and  Aldbrson,  B.,  con- 
curred. 

Judgment  for  the  defendant* 


1837.   >      REA  O.  SHUARD  AND 
April  24.  >  ANOTHER. 

Trespass — Justijtcation. 

In  trespass  to  a  building  and  close,  it  i$ 
a  good  justification^  that  the  building  he^ 
longed  to  the  defendant^  and  that  he  removed 
the  goods  of  the  plaintiff ,  which  were  mctim- 
bering  t<,  to  the  said  close  of  the  plaintiff  ad'^ 
joining  thereto,  the  same  being  a  convenient , 
place  for  depositing  them. 

Trespass  for  breaking  and  entering  a 
building  and  close,  and  removing  goods 
from  the  building,  ^nd  depositing  them  in 
the  close. 

Pleas — First,  the  general  issue  ; — fifth, 
that  R.  C.  was  seised  in  fee  of  the  build- 
ing, and  demised  it  to  defendants,  who 
thereupon  entered,  &c.,  and  because  the 
said  goods  were  encumbering  the  building, 
they,  the  defendants,  removed  them  to  a 
small  and  convenient  distance,  to  wit,  into 
the  said  close  of  the  plaintiff  adjoining 
thereto,  and  there  left  and  deposited  the 
same  for  the  use  of  the  plaintifiT;  the  said 
close  of  plaintiflf  being  a  convenient  place 
for  such  depositing,  &c. 

Replication  to  fifth  plea — traverse  of 
title. 

At. the  trial,  before  Parke,  B.,  at  the 
last  Worcester  Assizes,  the  jury  found  for 
the  plaintiff  on  the  first,  and  other  issues, 
and  for  the  defendant  on  the  fifth. 
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Goditm  now  mo^fed  for  a  rule  to  enter 
up  judgment  (or  the  plaintiff  on  that  issue, 
men  cbsUmte  veretUcto,  and  contended,  that 
there  was  no  legal  justification  in  the  fifUi 
pka  for  the  trespass  conunitted  on  the 
land  of  the  plaintiff;  but — 

The  Court  referred  to  V%ner*t  Ahridg* 
ment^  'Trespass,'  (I,)  a,  p.  516,  and  to 
Rollers  Abridgment,  (t)  17,  p.  566,  as  »ur 
thorities  that  a  defendant  may  justify 
the  removal  of  plaintifTs  goods  to  an  ad- 
joining close  of  the  plaintiff,  and  **  need 
not  carry  them  to  the  pound."  Tyting^ 
ham'i  coie(l)  is  to  the  same  effect. 

RuUrefiued* 


} 


LEACH  V.  THOMAS. 


lasr. 

May  2. 

Arrett  of  Judgment — Bad  Breaches — 
General  Damages — Venire  de  novo. 

Where  several  breaches  areassignedy  some 
of  which  are  had,  and  the  jury  give  general 
damages,  the  Court  nnll  not  arrest  thejudg- 
ment  m  toto,  but  will  grant  a  venire  de  novo 
to  asseu  the  damages  on  the  good  breaches. 

Case.  The  declaration,  which  consisted 
of  one  count,  stated,  that  the  defendant 
being  about  to  quit  a  farm  at  Michaelmas, 
1832,  which  he  then  held  of  the  plaintiff,  a 
certain  agreement  was  entered  into  between 
them  in  the  May  preceding,  whereby  it 
was  agreed,  among  other  things,  that  the 
defendant  should  be  paid  It.  a  load  for 
dung  when  driven  on  the  land ;  and  by  a 
certain  other  agreement  then  made  between 
them,  for  the  considerations  therein  stated, 
the  plaintiff  agreed  to  let  the  farm  again 
to  the  defendant  from  Michaelmas  then 
next  as  a  yearly  tenant;  and  it  was  further 
agreed  between  them,  among  other  things, 
that  at  the  expiration  of  the  said  tenancy, 
the  said  defendant  should  not  carry  away 
or  dispose  of  any  dung,  the  produce  of  the 
said  farm,  or  on  the  said  farm  at  the  time 
the  defendant  should  quit,  and  that  the 
defendant  should  keep  the  houses  and 
fences  of  the  said  farm  in  good  repair,  and 
should  commit  bo  waste  on  the  said  farm. 
It  then  alleged  mutual  promises — the  en- 

(1)  4  Co.  38.  6. 


try  of  the  dtffifiidtfkit»  and  the  expmtkm  of 
llie  tenaney  in  18S4,  and  the  plaintiff's 
readiness  to  perform  his  part  of  die  agree* 
ment  on  its  determination.  Several  bre»cfaes 
were  then  assigned,  of  which  the  following, 
the  third,  fourth,  and  sixth,  are  dU>De  mar 
terial.  The  third  breach  was,  that  the 
defendant,  further  disregardii^  his  pro- 
mises, &c.  when  he  was  so  quitting  as 
aforesaid*  to  wit,  &c.  threatened  to  carry 
away  from  the  said  farm,  or  to  dispose  of 
divers,  to.  wit,  100  other  loads  of  dung, 
the  produce  of  the  said  farm,  if  the  in-com- 
ing tenant  would  not  pay  him,  the  defen- 
dant, diveffs  large  sums  of  money,  to  wit, 
100/.,  ibr  the  same;  and  the  defendant 
would  have  so  carried  away  and  disposed 
of  the  last-mentioned  dung,  if  the  said  in- 
coming tenant  had  not  paid  him  such 
money  as  last  aforesaid,  and  the  defendant 
thereby  then  compelled  the  said  in-coming 
tenant  either  to  pay  him,  the  defendant, 
such  monies  as  aforesaid,  or  to  sufier  the 
dung  to  be  so  carried  away  or  disposed  of 
by  the  defendant ;  whereupon  the  said  in- 
coming tenant,  being  so  compelled  as  albre* 
said,  did  then  pay  the  defendant  the  said 
monies  for  the  said  dung,  to  prevent  the 
same  from  being  so  ci^ried  away  or  dis- 
posed of.  The  fourth  breach  was»  thitt 
the  defendant,  when  he  was  so  quitting, 
further  disregarding,  &c.  threatened  to 
carry  away  from  the  said  ferm,  or  to  dis- 

Sose  of  divers,  to  wit,  100  other  loads  of 
ung,  then  being  on  the  said  fium,  and 
having  theretofore,  to  wit,  &c.|  been  driv- 
en on  the  said  farm,  if  the  said  inrCOBH- 
ing  tenant  would  not  pay  him,  the  defen- 
dant, for  die  same,  divers  monies,  exceed- 
ing U.  a  load  for  the  same,  by  a  large 
amount,  to  wit,  by  100/.,  and  Uie  defendant 
would  then  have  carried  away  and  disposed 
of  the  said  last-mentioned  dung,  if  the  in- 
coming tenant  had  not  paid  for  the  same 
such  monies  as  aforesaid,  and  the  defen- 
dant thereby  compelled  Uie  in-coming  te- 
nant either  to  pay  the  defendant  thelast- 
mentioned  monies,  or  to  suffer  the  said 
dung  to  be  so  carried  away  or  disposed  o( 
whereupon  the  said  in-coming  tenant,  being 
BO  compelled  as  aforesaid,  did  then  pay  the 
said  last-mentioned  monies,  so  exceeding 
1«.  a  load,  as  aforesaid  to  the  defendant, 
in  order  to  prevent  the  said  dung  from 
being  so  carried  away  as  aforesaid.     The 
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lixdi  breach  was,  that  the  defendant  further 
disregarding,  &c«,  when  he  was  quitting, 
&c.»  threatened  to  commit  further  waste 
on  the  said  farm,  if  the  said  in-coming  te^* 
nant  would  not  pay  certain  money,  to  wi^ 
ftOLj  to  him,  the  defendant,  and  the  defen- 
dant would  then  have  committed  such 
further  waste  as  aforesaid,  if  the  in-coming 
tenant  had  not  paid  the  said  money  to  the 
defendant,  and  the  defendant  thereby  com* 
pelkd  the  in-coming  tenant  either  to  pay 
the  said  money,  or  to  suffer  the  said  waste 
to  be  committed,  whereupon  the  in-coming 
tenant,  being  so  compelled,  did  then  pay 
the  last-mentioned  money  to  the  defendant, 
in  order  to  prevent  the  said  waste  from 
being  committed.  Issue  was  taken  upon 
thete  breaches  respectively* 

At  the  trial,  before  Patteson,  J.  at  the 
Summer  Assizes  for  Haverfordwest,  in  the 
year  18J95,  the  jury  found  a  general  verdict 
for  the  plaintiff  on  all  the  breaches,  with 
20L  damages. 

Evans  havif^  obtained  a  rule  for  ar- 
resting the  judgment,  on  the  ground  that 
the  jury  had  given  general  damages  for 
breaches,  some  of  which  were  bad — 

E.  F,  WilUams  and  Leach  shewed  cause. 
— ^There  is  no  ground  for  arresting  the 
judgment,  as,  at  all  events,  the  plaintiff 
will  be  entitled  to  a  venire  de  novo. 

[AxDBRSON,  B. — Can  you  satisfy  us  there 
should  be  a  venire  de  novo  ?  We  wish  you 
to  apply  to  that  point.] 

The  three  breaches,  which  are  objected 
to,  are  valid  legal  breaches.  The  agree- 
ment is,  that  the  tenant  is  to  leave  all  the 
dung,  the  produce  of  the  farm,  on  the  pre- 
mises. Is  it  not  a  legal  breach  to  aver, 
that  he  would  not  leave  it  without  being 
paid  for  it?  Secondly,  for  dung  driven  on 
the  ferm  he  is  to  have  no  more  than  li.  a 
load.  Is  it  not  a  legal  breach  that  he 
insists  on  more  than  \s.  a.  load?  But  it  is 
said,  no  damage  has  been  sustained  by  the 
plaintiff  in  consequence  of  these  breaches, 
as  all  was  done  with  the  in-coming  tenant. 
But  the  injury  need  not  be  sustained  in- 
dividually by  the  contracting  party,  and 
die  plaintiff  may  sue — Anderson  v.  Mar» 
tmdaie{l). 

[Paau,  B.— How  can  you  support  the 
breach  as  to  waste  ?     He  does  not  commit 

(1)  1  £tft»  497. 


waste;  he  only  threatens  it.  He  never 
did,  because  they  paid  him  the  mcmey. 
You  may  get  through  the  other  two.] 

Then  a  venire  de  novo  must  be  awarded, 
and  not  the  judgment  arrested.  In  luid, 
9th  ed.  922,  it  is  said,  ^*  venire  de  novo  is 
grantable."  Thirdly,  when  the  jury  give 
general  damages,  on  a  declaration  consist- 
ing of  severid  counts,  and  it  afterwards 
appear  one  or  more  of  them  is  defective — 
Eddones  v.  Hopkins  (2),  Grant  v.  Astle(3) ; 
venire  de  noM- is  the  only  remedy — Richard' 
son  V.  MelUsh(4),  Angle  v.  Alexander {5\ 
Dayy.  Robinson (6). 

[jParke,  B. — You  cannot  distinguish  a 
bad  breach  from  a  bad  count.] 

It  is  conceded,  in  Trevor  v.  Wall  (7)  the 
Court  refused  a  venire  de  novo^  and  arrested 
the  judgment  entirely. 

[Parks,  B. — That  was  because  a  court 
oi  error  cannot  award  a  venire  de  novo  when 
the  proceedings  originate  in  an  inferior 
court,  as  those  did,  in  an  inferior  court  in 
Shropshire.] 

J^9afi«,  contHL"— The  judgment  must  be 
arrested  tit  tato.  HoU  v.  Scholefield  (8)  is 
expressly  in  point,  and  refers  to  Eddowes 
▼.  Hopkins^  which  is  not  an  authority; 
that  was  an  application  to  amend  the  ver- 
dict according  to  the  Judge's  notes.  In 
Richardson  v.  MeUish^  and  the  other  cases 
cited,  the  venire  de  novo  was  granted  by  the 
court  of  error. 

Parke,  B. — This  case  must  go  down 
again.  Here  we  know  that  the  defendant 
has  been  guilty  of  breaches,  but  we  do  not 
know  to  what  amount.  HoU  v.  Scholc" 
field  must  be  overruled  as  to  this  point. 
If  the  court  of  error  can  grant  a  venire  de 
novo,  there  is  no  doubt  the  court  with  the 
original  jurisdiction  may  also  do  it.  Had 
you  not  better  try  to  come  to  terms,  as  we 
shall  certainly  grant  a  new  trial  ?  You 
might  have  demurred.  The  rule  must  be 
absolute  for  a  venire  de  novOf  to  assess  the 
damages  on  the  good  breaches. 

Aldbrson,  B. — The  point  was  not  ar^ 

(«)  Doug.  577. 

(3)  Dong.  730. 

(4)  3  Biog.  S49. 
(6)  7  Biog.  119. 

(6)  1  Ad.  &  £L  554;  ^.c.  3Liw  J.  Rep.  (M^O 
Ezch.  381. 

(7)  lT«niiRep.l5l. 

(8)  6  Tom  A«f.  691. 
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gued  iQ  Holt  V.  Scholefield,  it  went  entirely 
on  the  other  point.  Grant  v.  Astle  was 
referred  to.  The  rule  must  be  absolute 
for  a  venire  de  novo. 


} 


SMITH  V.  ANDREWS. 


1837. 

May  4. 

Bail — Attachment —  Waiver. 

Where^  after  notice  to  the  warden  of  Dover 
Castle,  that  he  was  in  contempt  for  not 
bringing  in  the  body,  the  plaintiff* s  attorney 
opposed  the  justification  of  defendant's  bail 
abovCf  under  protest  of  irregularity^  and  af- 
terwards received  the  principal  sum  and 
costs  from  the  warden  upon  threatening  him 
with  an  attachment : — neldt  that  opposing 
the  bail  was  no  waiver  of  the  warden's  con* 
tempt,  and  thai  the  plaintiffs  attorney  was 
afterwards  in  a  condition  to  move  for  an 
attachment  against  him. 

In  this  case,  a  writ  of  capias,  directed 
to  the  warden  of  Dover  Castle,  issued  the 
dOth  of  September.  The  defendant  was 
arrested  on  the  8th  of  November,  andexe- 
cuted  a  bail-bond  on  the  10th.  The 
warden  returned  cepi  corpus,  and  a  body 
rule  issued  the  22nd  of  November,  re- 
tumable  on  the  28th.  A  notice  to  justify 
bail  was  given  on  the  6th  of  December, 
which  plaintifiTs  attorney  refused  to  re-, 
ceive,  stating,  that  the  body  rule  had  ex- 
pired, and  the  warden  was  fixed.  Two  sub- 
sequent notices,  to  justify  bail  at  chambers, 
were  given  for  the  2drd  of  December  and  the 
6th  of  January,  and  the  plaintifiTs  attorney 
attended  upon  each  occasion,  and  opposed 
the  justification,  but  continued  to  protest 

r'nst  the  proceedings  as  irregular.  He 
applied  for  costs,  on  the  rejection  of 
the  bail,  on  the  2drd.  The  bail  were  al* 
lowed  by  the  Judge  to  justify  on  the  5th ; 
on  the  6  th  of  January,  a  plea  was  sent  to 
the  plaintiflTs  attorney's  oflBce,  and  not 
returned ;  on  the  ISth,  application  was 
made  to  the  warden  for  the  principal  sum, 
and  a  bill  of  costs  delivered,  amounting  to- 
gether to  79/.  7s.  2d. ;  but  it  did  not  con- 
tain any  item  for  opposing  the  justification 
of  bail,  or  for  searchinp^  for  bail.  The 
warden  was  threatened  with  an  attachment, 
and  he  paid  these  sums. 

W.  H.  Watson  having  obtained  a  rule, 


calling  upon  the  plaintiff*  or  his  attorney 
to  pay  over  79/.  7s.  2d.  to  the  warden, — 

Kelly  shewed  cause. — ^The  question  it, 
whether,  at  the  time  the  mmney  was  paid 
by  the  warden,  the  plaintiff*  was  in  a  condi- 
tion to  move  for  an  attachment  against  him. 
This  case  is  the  same  in*prineiple  as  Hok 
V.  Meadopfcroft  ( 1 ).  The  warden  was  fixed 
on  the  28th,  when  the  contempt  was  in- 
curred ;  and  had  that  been  term  time,  an 
attachment  might  then  have  been  moved 
for.  The  justification  of  bail  at  chambers 
was  a  mere  nullity,  as  it  was  in  vacation* 
and  without  consent.  Attending  and  op- 
posing bail  was  no  waiver — Hawkins  v. 
Plomer  (2). 

[Parke,  B. — Is  not  accepting  a  pka  an 
admission  that  the  defendant  is  in  court  ?] 

The  knowledge  of  the  delivery  of  the 
plea  is  denied.  The  proceeding  to  justify 
iMul  was  protested  against  throu^iout. 

[Parks,  B. — ^We  think  there  was  no 
consent  to  the  justification  at  chambers.] 

Watson,  contxk. — Accepting  and  never 
returning  the  plea,  is  an  admission  that  the 
defendant  is  in  court.  An  attachment 
against  the  sheriff*  for  not  bringing  in  the 
body  under  these  circumstances  would  be 
irregular — The  King  v.  the  Sher^af  Mid^ 
dlesex(3).  No  attachment  would  have  been 
granted,  because  there  was  concealmoU 
from  the  warden  of  material  circnmstances. 
The  rule  of  Hilary  term,  3  Will.  4,  does 
not  apply.  There  is  no  mention  of  justi- 
fying bail  in  the  bill  of  costs  to  the  wvden. 
This  would  have  put  him  on  the  alart,  and 
he  would  not  have  paid  the  money,  and 
might  have  discharged  a  rule  for  an  at- 
taoiment  on  payment  of  costs. 

Parks,  B. — The  application  is  answered 
as  to  the  irregulariQr ;  and  I  think  the 
plaintiff*  was  in  a  condition  to  move  for  an 
attachment ;  but  the  bill  of  costs  should 
have  contained  items  for  searching  for  bail 
and  the  costs  of  justifying,  and  then  it  is 
clear  the  warden  would  not  have  paid  the 
monev,  but,  if  an  attachment  had  issued, 
would  have  moved  to  set  it  aside  on  pay- 
ment of  costs.  By  the  omission  to  insert 
this,  he  has  been  led  into  a  mistake.  It 
is  not  clear  ihere  was  any  acceptance  of 

(1)  4  Mao.  &  S«lw.  467. 
(f)  f  W.  Bltck.  1064. 
(9)  t  Mta.  &  Stlw.  56S. 
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the  plea.  The  rule  cannot  be  granted  in 
the  terms  prayed  for;  it  must  be  sus- 
pended, to  give  time  for  an  application  to 
be  made  on  behalf  of  the  defendant,  on  an 
affidavit  of  merits.  If  no  such  application 
can  be  made,  either  on  behalf  of  the  bail 
or  the  defendant,  the  plaintiff's  attorney 
must  receive  all  proper  costs,  to  be  taxed 
by  the  Master,  out  of  the  79/.  7«.  2d,,  and 
refund  the  residue  to  the  warden. 

Holland,  B.  and  Alderson,  B.  con- 
curred. 


1887.     •) 
17.5 


HART  V,  ALEXANDER. 


April 

Partnership— Liability — Evidence. 

At  Bf  8^  C,  were  hankers  at  Calcutta.  Z), 
being  then  in  India,  deposited  money  with 
them  m  1815.  He  came  to  England  in 
1821.  In  1822,  C.  retired  from  the  firm, 
and  announced  his  retirement  in  the  Gazette 
in  India.  In  1823,  he  announced  himself 
as  a  candidate  for  the  East  India  DireC' 
lory,  and  stated  his  retirement  from  the  firm, 
in  advertisements  in  newspapers  taken  in  at 
a  reading-room  to  which  D.  subscribed. 
After  1822,  Z).  executed  two  powers  of  at- 
torney, the  first  to  tlte  firm  in  Calcutta, 
their  names  being  all  mentioned  in  it,  and 
C's  not  included;  the  second,  to  a  late 
partner  who  had  quitted  the  house  since  Cs 
retirement t  enabling  him  to  receive  dividends 
from  the  existing  firm,  D.  also  received 
his  account  annually ,  from  1822  to  1833, 
from  the  firm  at  Calcutta,  during  which 
years  the  rate  of  interest  varied  considerably. 
The  house  having  become  insolvent,  and  D. 
having  sued  C,  alone  for  his  balance: — 
Held,  that  this  was  evidence  to  go  to  the 
j^^$  of  D*s  knowledge  of  Cs  retirement, 
and  of  his  adopting  the  new  firm  as  his  debtors. 

Assumpsit  for  money  lent,  money  had 
and  received,  and  on  account  stated.  Sixth 
plea,  that  defendant,  prior  to  May  1822, 
carried  on  business  as  a  partner  in  a  certain 
co-partnership,  under  the  firm  and  style  of 
Alexander  &  Co. ;  and  that  the  said  debt 
was  due  from  the  said  firm  to  the  said 
plaintiff.  That  on  the  Ist  of  May  1822, 
defendant  retired  from  the  said  co-part- 
nership, and  one  Nathaniel  Alexander  be- 
came a  partner  ;  and  thereupon,  in  consi- 
New  Series,  VI.— Excheq.  Pl. 


deration  that  the  said  Nathaniel  Alexander 
would,  with  the  assent  and  knowledge  of 
plaintiff,  become  liable  to  the  said  debt, 
he,  the  plaintiff,  agreed  with  the  said  firm 
and  the  said  defendant,  to  discharge,  and 
did  discharge  the  defendant  from  all  lia- 
bility in  respect  thereof. 

Replication,  denying  the  agreement  to 
discharge  the  defendant  modoetformd. 

At  the  trial,  before  Lord  Abinger,  C.B.,  at 
Westminster,  the  following  facts  appeared 
in  evidence:  —  The  defendant  and  two 
others  were  in  partnership  as  bankers  at 
Calcutta,  until  1822,  when  the  defendant 
retired  from  the  house,  and  Nathaniel  Alex- 
ander succeeded  him  as  a  partner.  The 
plaintiff  was  an  officer  in  the  king's  service, 
and  deposited  his  money  in  the  bank  at 
Calcutta  in  1815,  being  at  that  time  serving 
in  India.  He  came  home  in  1821.  Notice 
of  the  defendant's  retirement  was  published 
in  the  Calcutta  Gazette,  in  1822.  In  1823, 
the  defendant  published  advertisements 
thirteen  times  in  the  Courier  and  Times 
newspapers,  addressed  to  the  proprietors 
of  East  India  stock,  announcing  himself  as 
a  candidate  for  the  Directory  of  the  East 
India  Company,  and  stating  that  he  had 
ceased  to  be  a  member  of  the  firm  at  Cal- 
cutta. It  was  shewn  that  these  newspapers 
were  taken  in  at  a  reading-room  at  Hy  the, 
where  the  plaintiff  had  resided  since  his 
return  to  England,  and  to  which  he  was  a 
subscriber.  In  1 83 1 ,  the  plaintiff  went  to  the 
office  of  Alexander's  agent  in  London,  and 
there  executed  a  power  of  attorney  to  the 
firm  in  Calcutta,  which  contained  all  their 
names,  and  not  the  defendant's,  enabling 
them  to  do  certain  business  for  him.  In 
1833,  he  executed  another  power  of  attor- 
ney to  Fullarton,  who  had  been  a  partner 
up  to  1825,  enabling  him  to  receive  certain 
dividends  from  the  then  existing  firm.  It 
was  also  proved  that  the  plaintiff  had  com- 
munications with  the  house  in  India,  from 
1822  to  1833,  and  received  from  them  an- 
nually the  state  of  his  banking  accounts, 
upon  which  it  appeared  that  the  rate  of 
interest  upon  the  deposits  fluctuated  in 
the  intermediate  years  between  9/.  and  5/. 
per  cent.  The  Lord  Chief  Baron  lefl  all 
these  facts  to  the  jury,  as  evidence  of  no- 
tice to  the  plaintiff,  that  the  defendant  had 
retired  from  the  firm,  and  of  assent  by  him 
to  take  the  new  firm  as  his  debtors  ;  and 
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the  jury  found  a  verdict  for  the  defen* 
dant. 

On  this  day,  a  new  trial  was  moved  for, 
on  the  ground  of  misdirection,  in  leaving 
these  facts  to  the  jury,  as  any  evidence  at 
all  of  such  notice  and  assent. 

Sir  W.  W.  FolletL— The  cases  are  to 
this  effect :  if  the  creditor  of  a  firm  re- 
ceives distinct  and  positive  notice  of  the 
retirement  of  one  partner,  and  the  taking 
in  of  another,  and  acquiesces  in  the  change, 
he  will  be  bound.  It  has  not  yet  been 
held  that  a  mere  continued  dealing  is  enough. 
There  must  be  something  to  shew  that  he 
exercised  a  discretion,  and  agreed  to  take 
the  credit  of  the  new  firm.  Here  no  notice 
of  any  kind  was  proved. 

[Parkb,  B. — Knowledge  will  do.] 

But  there  are  no  circumstances  to  bring 
home  knowledge.  The  plaintiff  was  in  Eng- 
land at  the  time  the  defendant's  retirement 
was  announced  in  the  Gazette  in  India.  It  is 
not  shewn  he  had  the  opportunity  of  ever 
seeing  this.  Then  as  to  newspapers  Qt 
Hy  the,  there  is  no  proof  he  was  at  Hythe  at 
the  time  the  advertisements  were  inserted, 
or  that  he  ever  read  those  papers.  Again, 
the  advertisements  were  addressed  only  to 
the  proprietors  of  East  India  stock,  in 
which  the  plaintiff  was  not  interested;  but, 
if  he  knew  the  defendant  aUunde  to  be  a 
candidate  for  the  directory,  he  need  not 
necessarily  know  that  he  must  cease  to  be 
a  trader  to  become  so.  The  powers  of  at- 
torney ought  to  have  no  weight,  as  they 
would  naturally  include  only  the  names  of 
the  firm  who  were  in  India. 

Lord  Abinoer,  C.B. — When  this  case 
was  tried  before  me,  I  thought  there  was 
sufficient  evidence  to  go  to  the  jury  ;  and 
upon  consideration,.  I  have  a  strong  im- 
pression in'  favour  of  the  verdict.  The 
question  is,  whether  the  plaintiff  was  aC'* 
quainted  with  the  fact  of  the  defendant 
having  quitted  the  partnership  in  the  year 
1822.  I  thought  the  evidence  cogent  at 
the  time  of  the  trial ;  and  nothing  that  has 
been  urged  to-day,  has  induced  me  to 
come  to  a  different  conclusion.  The  plain- 
tiff was  in  India  in  1815;  and  it  did  not 
appear  that  he  came  to  England  until  the 
year  1821.  It  was  proved,  Uiat  in  the  year 
1 822  he  was  living  at  Hythe,  and  subscribed 
to  a  reading-room  there,  which  he  con« 


stantly  attended.  At  that  time,  the  defen- 
dant and  Nathaniel  Alexander,  FuUarton, 
and  Machan,  were  partners  in  the  house. 
When  a  man  invests  his  money  in  Indian 
securities,  he  usually  takes  some  interest 
in  what  is  passing  in  India;  and  I  can  say, 
from  my  experience  in  life,  that  a  person 
who  has  been  in  the  military  or  civil  service 
in  India,  takes  great  interest  in  matters 
relating  to  that  country.  It  is,  thereforet 
not  at  all  improbable  that  this  gendenian 
knew  that  the  defendant  had  ceased  to  be 
a  partner ;  indeed,  no  one  would  doubt, 
that  when  a  person  engaged  in  a  large 
mercantile  firm  in  India,  leaves  the  part- 
nership, it  is  generally  known  to  all  persons 
connected  with  Indian  affairs.  In  the 
year  1823,  the  defendant  was  elected  a 
director  of  the  East  India  Company.  Now, 
by  the  law  of  the  land,  a  director  of  that 
company  cannot  have  an  interest  in  a  mer- 
cantile house :  is  it  then  too  much  to  sup- 
pose that  that  circumstance  was  known  to 
an  officer  in  the  army  who  had  invested 
his  money  in  the  house  to  which  the  defen- 
dant had  belonged  ?  It  is  not,  surely,  an 
overstrained  presumption,  that  he  knew 
that  to  be  the  law.  It  further  appeared 
that  two  newspapers  were  taken  in  at 
Hythe,  in  which  was  inserted  an  advertise- 
ment, stating  the  defendant's  intention  to 
be  a  candidate  for  a  directorship.  It  also 
appeared  that  accounts  were  from  time  to 
time  sent  to  the  plaintiff,  containing  the 
amount  of  interest  allowed  by  the  finn  on 
deposits.  There  was  no  change  in  these 
accounts  after  the  year  1824;  at  that  time 
they  consisted  of  the  addition  of  compound 
interest,  the  simple  interest  varying  from 
7/.  and  8/.  to  as  low  as  6/.  per  cent.  In 
the  year  1831,  the  plaintiff  signed  a  power 
of  attorney  to  certain  persons  to  act  as 
administrator  to  his  brother,  who  died  in 
Persia.  He  executed  this  power  of  attor- 
ney in  the  house  of  Alexander  &  Co.  From 
that  circumstance,  it  may  be  presumed, 
that  he  was  aware  of  the  persons  who 
formed  the  partnership  firm»  for  the  date 
was  filled  up  in  his  own  hand- writing,  and 
the  parties  in  India  were  all  particularly 
specified.  If  this  power  of  attorney  had 
been  intended  to  be  addressed  to  certain 

Partners  only,  the  natural  description  wooM 
ave  been  to  "  A.  &  B,  persons  in  partner- 
ship, or  trading  with  others  in  the  firm  of 
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Alexander  &  Co.*'  Upon  tbe  face  of  this 
insU'ument,  it  must  be  presumed,  in  the 
absence  of  anything  to  defeat  the  presump- 
tion, that  the  person  who  signed  it  must 
have  been  aware  who  were  the  partners 
in  the  house  of  Alexander  &  Co.  It  fur- 
ther appeared,  that  ailer  the  firm  failed, 
the  plaintiff  executed  a  power  of  attorney 
to  Fullarton,  who  had  been  a  partner  in 
the  house  after  the  defendant  lefl,  to  re- 
ceive from  the  then  existing  firm  the 
balance  due  to  him.  All  these  circum- 
stances appear  to  me  strong,  very  strong 
facts  to  shew  a  great  probability,  though 
he  could  not  be  proved  to  have  received 
the  circular  letters,  yet  that  he  took  such 
an  interest  in  the  solvency,  credit,  and  con- 
dition of  his  debtors,  as  to  know  who  were 
the  partners  in  the  house.  These  were 
fair  circumstances  for  the  jury  to  consider, 
and  I  cannot  doubt  that  they  have  come 
to  a  proper  conclusion.  The  defendant 
himself  left  a  considerable  sum  in  the  firm, 
and  was  a  loser  to  a  great  extent ;  though 
that  fact  is  not  material,  except  to  repel 
the  imputation  that  he  improperly  lefl  the 
house  in  difficulties.  Under  tnese  circum- 
stances, if  I  had  said  that  there  was  no 
evidence  to  go  to  the  jury,  of  the  plaintiff 
having  known  that  the  defendant  had  left 
the  firm,  I  should  have  stultified  myself.  I 
can  see  no  one  reason  why  the  jury  should 
have  considered  that  this  gentleman  did  not 
attend  to  all  his  concerns,  and  had  not  the 
least  curiosity  to  know  if  the  defendant 
continued  a  partner.  Sir  W.  W.  FoUett,  in 
his  able  reply,  put  the  case  strongly  in 
&vour  of  the  plaintiff,  and  I  do  not  think 
it  tmbecoming  my  station  to  have  endea- 
voured to  remove  from  the  jury  any  im* 
pression  which  that  reply  might  have  cre- 
ated. Under  all  the  circumstances,  I  not 
only  think  there  was  evidence,  but  very 
strong  evidence  to  go  to  the  jury. 

Park^,  B. — I  see  no  misdirection,  and 
am  not  dissatisfied  with  the  conclusion  of 
the  jury,  as  I  think  there  was  evidence  to 
support  the  plea.  The  fact  of  the  defen- 
dant's ceasing  to  be  a  partner  in  1822  was 
proved;  and  the  first  question  here  is, 
whether  there  was  sufficient  evidence  to  go 
to  the  jury,  of  the  plaintiff  having  known 
that  the  defendant  had  so  ceased  to  be  a 
partner  in  the  house  of  Alexander  &  Co. 


I  think  there  was  sufficient  evidence.  It 
appeared  that  the  defendant  had  been  an 
East  Indian  director,  and  it  is  by  no  means 
improbable  that  the  plaintiff  knew  that  fact. 
Two  newspapers  were  taken  in  in  a  public 
room  at  Hythe,  to  which  the  plaintiff  was  a 
subscriber,  in  which  were  advertisements 
of  the  defendant's  intention  to  stand  as  a 
candidate  for  the  directorship;  and  the 
jury  might  presume  that  the  plaintiff  read 
the  papers,  particularly  when  they  contain- 
ed anything  relating  to  India.  It  is  said, 
that  there  must  be  also  evidence  of  the 
plaintiff's  knowledge  of  the  cliange  of 
partnership,  and  of  his  agreement  to  ac- 
cept the  new  members  of  the  firm,  and  to 
discharge  the  original  debtors.  I  think 
there  was  some  evidence  of  this.  There 
was  the  fact  of  his  having  received  ac- 
counts from  the  year  1822  to  the  year 
I8dd,  during  which  time  the  firm  was 
several  times  changed,  the  accounts  vary- 
ing the  rate  of  interest  from  time  to  time. 
This  was  evidence  to  go  to  the  jury,  of  a 
knowledge  of  the  persons  rendering  the 
accounts.  In  the  year  1 8dd,  a  warrant  of 
attorney  is  ffiven  to  Fullarton,  to  prove 
the  plaintiff^  debt  against  the  insolvent 
firm  in  India.  This  is  strong  evidence 
of  the  plaintiff's  knowledge  of  die  persons 
composing  the  firm,  and  of  his  adoption  of 
those  persons  as  his  debtors.  I  apprehend 
the  law  is  now  settled,  that  if  one  partner 
goes  out,  and  another  comes  in,  the  debts  of 
die  old  firm  may  be  transferred  to  the  new, 
by  consent  of  all  parties.  In  David  v.  EUice 
(1),  the  outgoing  partner  was  held  liable  ; 
but  that  case,  as  well  as  the  case  of  Lodge 
V.  Dicat{2)f  has  been  much  shaken  by 
Tkampi<m  v.  Percival  (d).  But  it  will  be 
remembered,  that  in  David  v.  ElUce  the 
Court  were  substituted  for  a  jury ;  and  I 
do  not  know  that  twelve  merchants  would 
have  determined  as  the  Court  did. 

BoLLAND,  B. — I  regret  to  differ  from 
my  learned  Brothers,  but  in  this  case  I 
think  there  was  no  evidence  for  the  jury. 
There  is  no  doubt,  that  if  it  could  be 

(1)  5  B.  &  C.  196 ;  s.  e.  4  Law  J.  Rep.  K.B. 
lf5. 

(2)  SB.&  A1d.611. 

(9)  5  B.  &  Ad.  9f  5 ;  t.  c.  3  Uw  J.  Rep.  (n.8.) 
K«0.  98. 
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shewn  that  the  plaintifT  had  notice  of 
the  change  of  partnership,  and  adopted 
the  new  firm,  the  defendant  would  not 
be  liable;  but  clear  liabilities  cannot  be 
removed  but  by  clear  dispensation  or  dis- 
charge, and  I  do  not  here  find  enough  to 
satisfy  me  that  the  old  firm  were  so  dis- 
charged. Looking  at  the  whole  of  this 
evidence,  I  cannot  find  enough  to  satisfy 
me  of  the  probability  of  the  plaintiff  hav- 
ing a  knowledge  that  the  defendant  had 
le^  the  firm.  We  all  know  that  a  man  is 
not  bound  to  look  at  all  the  newspapers 
which  may  lie  in  a  reading-room  to  which 
he  subscribes;  nor,  indeed,  to  read  all 
that  may  appear  in  any  one  paper.  It 
seems  to  me,  therefore,  too  much  to  consi- 
der the  fact  of  the  plaintiff  having  sub- 
scribed to  the  rooms  at  Hy  the,  as  evidence 
of  his  knowledge  of  the  change  of  partner- 
ship. With  regard  to  the  power  of  attor- 
ney, it  was  not  necessary  to  mention  in  it 
the  names  of  every  person  composing  the 
firm  of  Alexander  &  Co.,  and  I  think  you 
would  only  expect  that  the  names  would 
be  mentioned  in  it,  of  such  members  of 
the  firm  as  were  then  in  India. 

Alderson,  B. — The  general  rule  is,  that 
where  there  is  no  misdirection  in  point  of 
law,  unless  the  Judge  who  tried  the  cause 
is  dissatisfied  with  the  verdict,  there  should 
be  no  new  trial.  The  Lord  Chief  Baron 
intimates  his  opinion  that  he  is  satisfied 
with  the  verdict;  so  that,  independently 
of  any  other  grounds,  I  apprehend  that 
this  alone  would  be  enough  to  determine 
us.  It  is  clear  that  the  defendant  left  the 
firm  at  the  time  stated  in  the  plea,  and 
that  the  plaintiff  trusted  the  firm  of  Alex- 
ander &  Co.,  no  matter  who  were  the  per- 
sons who  from  time  to  time  composed  the 
firm.  I  think  there  was  sufficient  evi- 
dence from  which  a  jury  might  infer  that 
the  plaintiff  knew  of  changes  in  the  firm 
from  time  to  time ;  but  the  material  ques- 
tion is,  whether  he  had  knowledge  of  the 
defendant  having  left.  In  my  opinion,  there 
is  not  much  weight  to  be  attached  to  the 
fact  of  the  newspaper  containing  the  adver- 
tisement alluded  to,  being  in  the  reading- 
rooms.  I  do  not  see  why  I  am  to  infer 
that  the  plaintiff  read  the  advertisements : 
nevertheless,  I  cannot  say  that  this  was  not 
evidence  to  go  to  the  jury.  The  plaintiff 
being  a  member  of  the  club-room,  it  it 


possible  that  he  might'  have  read  the  ad- 
vertisements in  a  newspaper.  It  is  also 
reasonable  to  suppose  that  he  may  have 
looked  at  the  power  of  attorney  before  he 
executed  it.  Though  I  cannot  say,  if  I 
had  been  upon  the  jury,  I  should  have 
come  to  the  same  conclusion,  I  concur  in 
refusing  the  rule. 

Rule  refused. 


/^DOIDOB  V,  ELIZABETH  BOWERS, 
1837.        J      ROBERT  WADHAM  MUNM,  AND 
April  18.  '^      MARY    ANN    HIS    WIFE,    AND 
V.    HENRY  BOWERS. 

Landlord  and  Tenant — Yearly  Tenancy 
— Evidence — Baron  and  Feme. 

A,  Bi  and  C.  occupied  premi$esJrom  Dc- 
cember  1834  to  September  1835,  wken  C. 
married  and  left  the  place.  An  action  wa^ 
brought  by  the  landlord  against  A^  B^  C,  and 
C*s  husbandf  for  rent  accruing  due  after  the 
marriage  of  C.  upon  an  alleged  contract^  fte- 
fore  the  marriage^  for  a  yearly  tenancy. 
Payment  to  the  landlord  of  a  quarter's  rent 
was  proved^  but  when  and  by  wham  was  not 
shewn. 

Heidi  that  this  was  not  evidence  to  rain 
the  presumption  of  a  yearly  tenancy  by  A^ 
Bt  and  C,  without  shewing  the  payment  to 
have  been  made  before  the  marriage,  and  with 
the  assent  of  C. 

Quaere — If  a  mere  payment  by  others 
during  C*s  occupation,  without  some  inter* 
ference  on  her  part,  would  hate  been  evidence 
of  such  a  contract  by  her. 

Assumpsit.  Second  count,  that  before  the 
intermarriage  of  the  said  Robert  Wadham 
Munn  and  ^e  said  Mary  Ann,  the  plaintiff 
demised  a  dwelling-house  to  the  defendants^ 
Mary  Ann,  Elizabeth,  and  Henry,  at  a 
yearly  rent,  payable  quarterly,  and  that 
af^rwards,  and  during  the  tenancy,  and 
afler  the  intermarrii^e  of  Ro^t  Wadham 
with  Mary  Ann,  two  quarters*  rent  became 
due. 

Fourth  plea — traverse  of  the  demise. 

At  the  trial,  before  Parke,  B.,  at  the 
Worcester  Spring  Assizes,  an  agreement 
was  put  in  evidence,  dated  the  25th  day  of 
December  1834,  and  signed  by  Elizabeth 
and  Henry  Bowers,  and  Mary  Ann  Bowers, 
(who  afterwards  married  Robert  Wadham 
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Mutuo,)  by  which  those  parties  agreed  to 
take,  and  the  plaintiff,  (whose  signature 
was  not  affixed,)  agreed  to  let  the  premises 
in  question  for  a  term  of  seven  years,  at  a 
rent  of  90/.,  payable  quarterly;  and  it  was 
stipulated,  that  a  lease  was  to  be  drawn, 
and  that  if  any  dispute  should  arise  as  to 
the  covenants  to  be  introduced  therein,  the 
same  should  be  left  to  arbitration,  &c. 

It  was  proved,  that  the  three  Bowers 
went  into  possession  of  the  premises,  and 
that  Mary  Ann  remained  there  till  her 
marriage  with  Munn,  in  September  1835. 
Evidence  was  also  given  that  the  plaintiff 
was  paid  one  quarter's  rent.  The  jury 
found  a  verdict  for  the  defendants,  on  the 
issue  of  the  demise,  and  the  learned  Judge 
gave  liberty  to  the  plaintiff  to  move  to  enter 
a  verdict  thereon  ;  accordingly, — 

Talfourdy  Serj.,  on  this  day,  contended, 
that  there  was  evidence  of  a  demise.  Al- 
though the  agreement,  not  being  signed  ac* 
cording  to  the  Statute  of  Frauds,  would  not 
pass  the  term,  still  it  would  create  a  tenancy, 
which  would  be,  not  a  tenancy  at  will,  but 
a  tenancy  from  year  to  year.  He  also 
argued,  that  there  was  sufficient  evidence 
of  payment  of  rent  to  prove  a  tenancy,  and 
that  payment  of  one  quarter's  rent  was  evi- 
dence of  a  yearly  tenancy. 

Lord  Abinobr,  CB. — That  point  is  not 
raised  by  the  evidence.  If  you  had  shewn 
rent  paid  by  Mrs.  Munn  whilst  &/etne  sole^ 
that  might  have  been  evidence  for  the  jury, 
as  to  her  continuing  a  tenant  afler  her  mar- 
riage. 

Parke,  B. — The  original  contract  did 
not  operate  as  a  demise,  and  the  utmost  that 
existed  was  a  tenancy  at  will.  In  order 
to  shew  a  new  contract  for  a  yearly  tenancy, 
it  was  necessary  to  shew,  that  Mrs.  Munn 
assented  to  the  payment  of  the  quarter's 
rent.  Here,  consistently  with  the  evidence, 
that  payment  may  have  been  made,  neither 
with  her  knowledge,  nor  before  her  mar- 
riage. 

Alderson,  B. — If  there  had  been  proof 
of  payment  by  others  during  her  occupa- 
tion, it  might  have  been  enough  to  raise  a 
presumption  of  her  assent ;  but  even  that 
18  doubtful  without  something  done  or 
some  interference  by  her. 

Rule  refused. 


..} 


HOWE  V.  PRITCHARD. 


18S7. 

April  20. 

Venue — Material  Evidence, 

The  Court  will  not  grant  a  rule  to  set 
aside  a  verdict,  because  the  plaintiff  has 
failed  in  his  undertaking  to  give  material 
evidence  in  a  particular  cotmty,  the  oljection 
not  having  been  made  at  the  trial. 

In  this  case,  there  had  been  a  motion  to 
change  the  venue  to  the  county  of  York, 
which  was  discharged,  on  the  plaintiff  un- 
dertaking to  give  material  evidence  in  the 
county  of  Lincoln. 

At  the  trial,  before  Lord  Abinger,  C.B., 
at  the  last  Assizes  for  Lincoln,  the  plaintiff 
had  a  verdict,  which — 

Balguy  now  moved  to  set  aside,  and  to 
have  a  new  trial,  on  the  ground,  that  no 
material  evidence  had  been  given  in  the 
county  of  Lincoln.  It  appeared,  that  this 
objection  had  not  been  taJien  at  Uie  trial. 

Parke,  B. — You  should  have  made  this 
objection  at  the  trial.  It  is  too  late  to  make 
it  now  for  the  first  time  ;  as,  if  it  had  been 
mentioned  at  the  trial,  the  plaintiff  might 
have  given  material  evidence  in  that  county. 

Rule  refused. 


} 


HARRIS  V,  BUTLER. 


1837. 

April  24. 

Seduction — Pleading — Action, 

A  declaration  in  case  for  the  seduction  qf 
the  plaintiffs  daughter,  not  founded  on  the 
loss  of  service,  nor  distinctly  shewing  that 
the  injury  complained  of  was  in  breach  of  a 
contract  by  the  defendant  express  or  implied, 
is  bad  on  demurrer. 

Case.  The  first  count  of  the  declaration 
stated,  that  one  Matilda  Harris,  then  being 
the  daughter  and  servant  of  the  plaintiffj 
with  the  consent  of  the  plaintiff,  became 
and  was  the  apprentice  of  one  Adeliza, 
the  wife  of  the  defendant,  for  the  purpose 
of  learning 'the  business  of  a  milliner,  in 
consideration  of  the  sum  of  291,  then  paid 
by  the  plaintiff  to  the  defendant  in  that 
behalf,  and  on  the  terms,  that  the  said 
Adeliza,  with  the  consent  of  the  defendant, 
should  provide  the  said  Matilda  with  meat, 
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drink,  and  lodging.  Nevertheless,  the  de- 
fendant, intending,  &c.,  whilst  the  said  Ma- 
tilda was  such  apprentice,  debauched  her, 
whereby  she  became  ill,  and  incapable  of 
serving  the  said  Adeliza  as  such  appren- 
tice, or  of  learning  the  said  business,  and 
thereby  the  plaintiff  lost  the  benefit  he 
ought  to  have  derived  from  the  said  money 
so  paid,  as  aforesaid,  and  from  the  said 
Matilda  being  instructed  in  the  said  busi- 
ness, and  hath  laid  out  a  large  sum  of 
money  about  her  cure. 

Second  count,  that  plaintiff,  at  request 
of  defendant,  suffered  the  said  Madlda, 
then  being  the  daughter  and  servant  of  the 
plaintiff,  and  an  infant,  to  wit,  of  the  age 
of  sixteen  years,  and  accustomed  to  be 
employed  by  the  plaintiff,  to  go  and  reside 
in  the  house  of  the  defendant,  to  be  fur- 
nished with  board  and  lodging  there,  for 
the  purpose  of  being  taught  the  business 
of  a  milliner,  by  the  said  Adeliza,  for  a 
certain  consideration  then  paid  by  plaintiff 
to  defendant;  and  thereupon,  it  became 
and  was  the  duty  of  the  defendant  to  take 
due  and  proper  care  of  the  said  Matilda, 
and  of  her  morals  and  health,  whilst  she 
should  remain  in  the  house  of  the  defen- 
dant, so  that  the  plaintiff  might  not  be  in- 
jured and  prejudiced,  by  reason  of  the  im- 
proper treatment  by  th^  defendant  of  the 
said  Matilda.  Nevertheless,  &c.,  (injury 
and  damage  in  nearly  the  same  terms  as 
in  tljp  first  count). 

PUa — to  each  of  the  counts,  that  the 
said  Matilda  was  not,  at  the  said  times 
when,  &c.  the  servant  of  the  plaintiff. 

Special  demurrer  to  each  plea — stating 
for  cause,  (amongst  others,)  that  the  decla- 
ration is  not  founded  solely  on  the  loss  of 
the  service  of  the  daughter. 

Hughes,  in  support  of  the  demurrer. — 
This  is  a  special  action  on  the  case,  found- 
ed on  a  contract  between  the  defendant 
and  the  plaintiff,  by  which,  in  considera- 
tion of  a  sum  of  money  paid  to  the  defen- 
dant, a  benefit  was  to  be  derived  by  the 
?laintiff,  not  immediately,  but  indirectly. 
^  'he  principle  that  the  parties  must  stand 
in  the  relation  of  master  and  servant,  at 
the  time  of  the  wrong  done,  extends  only 
to  actions  per  quod  servitium  anusit.  The 
loss  in  this  case  is  independent  of  the  ser- 
vice. In  Hall  V.  Hollander{l),  Bayley,  J. 
(1)  4  B.  &  C.  660 ;  8.  c.  4  Law  J.  Rep.  K.B.  39. 


suggested  an  action  of  this  kind,  where 
the&ther  had  necessarily  incurred  expense, 
by  an  injury  to  his  child,  though  no 
service  could  be  proved  on  account  of  iu 
tender  age.  Indeed,  in  two  cases  {Booih  v. 
Charlton  and  Johnwn  v.  M*Adam)  cited  in 
Dean  v.  Peel(i),  Wilson,  J.  held,  at  Nisi 
Prius,  that  the  action  might  be  maintained, 
though  the  daughter  were  not  living  vrith 
her  rather  at  the  time  of  the  seduction,  if 
she  were  under  the  age  of  twenty-one.  86 
in  Speight  v.  Oliveira(S\  damages  were 
recovered  for  the  seduction  of  the  plain- 
tiff's daughter  whilst  in  the  defendant's 
service. 

[Parkb,  B. — There,  the  very  act  of 
taking  her  from  her  father's  house,  was  a 
trespass.  It  was  done  under  colour  of  a 
contract,  and  the  defendant's  fraud  did  not 
destroy  the  original  relationship  between 
&ther  and  child.  So  also  in  the  cases  referred 
to  in  Dean  v.  Peel,  though  the  child  was 
not  with  her  father  at  Uie  time,  it  was  a 
casual  absence  with  an  animus  recertendi; 
and,  as  Lord  Ellenborough  observed,  the 
former  relationship  between  the  &tber  and 
child  continued.  Originally,  this  action 
of  seduction  would  not  lie,  without  proof 
of  the  relationship  of  master  and  servant; 
and  even  in  the  case  of  the  highest  families, 
some  service  was  held  necessary.  That  rule 
was  afterwards  so  far  relaxed  as  this,  that 
if  the  child  was  a  minor,  and  of  an  affe 
capable  of  acts  of  service,  such  service  woiud 
be  presumed.  Here,  you  are  out  of  court 
as  to  service,  by  your  own  admission*  Then, 
can  you  shew,  upon  your  declaration,  any 
contract  by  the  defendant  to  take  care  of 
the  daughter's  morals  ?  Or  does  the  law 
imply  any  promise  to  the  &ther,  of  that 
kind?] 

[Lord  Abinose,  C.B. — Suppose  a  man 
take  a  lodging  with  board  for  his  son  or 
daughter,  does  the  lodging-house-keeper 
impliedly  contract  to  take  care  of  their 
morals  ?  J 

[Parkb,  B. — ^The  duty  may  arise  out  of 
a  contract  of  apprenticeship,  but  you  do 
not  state  sucl^  a  contract  between  the  de* 
fendant  and  the  plaintiff.  Nor  do  you 
shew  any  other  facts,  from  which  a  contract 
by  the  defendant  to  take  care  of  the  dangli* 
ter's  morals,  may  be  implied.] 

(«)  5  Ewt,  47. 

{3)  t  Stvk.  Rep.  495. 
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LoED  Abinobb,  C.B. — If  the  declaration 
can  be  amended,  so  as  to  let  in  the  argu- 
ment of  a  duty,  express  or  implied,  from 
the  defendant's  contract,  the  case  will  be 
different. 

Leave  to  amend  within  a  week,  other* 
wise  judgment  for  the  defendant 


1837.     \ 
rU28.> 


EDWARDS  V.  BREWER  AND  AN- 
OTHER, ASSIGNEES  OF  CARTER. 


April 
Stoppage  in  Transitu — Bankrupt, 

A  consignor,  by  taking  bills  for  goods 
from  the  consignee,  does  not  lose  his  right 
to  stop  in  transitu. 

The  clerk  to  C,  the  consignee,  (who 
was  absent  from  home,)  being  informed 
of  the  arrival  of  goods,  and  applied  to 
by  the  captain  for  directions  where  to  de» 
posit  them,  wrote  to  Jdm  the  following  note: 
"  C  is  absent  from  town :  I  think  you  had 
better  land  the  goods  at  Griffin*s  wharf 
on  his  account;**  Griffin* s  wharf  not  being 
the  usual  place  of  deposit  for  the  consignee*  s 
goods: — Held,  that  it  did  not  sufficiently 
appear  from  the  note  that  Griffin*  s  wharf  was 
made  the  ultimate  place  of  deposit  for  these 
goods  by  the  consignee,  so  as  to  take  from  the 
consignor  the  right  to  stop  in  transitu  at  that 
place. 

This  was  an  action  upon  a  feigned  issue, 
to  try  the  right  of  possession  to  certain 
iron,  as  between  the  plaintiff,  the  consig- 
nor, and  the  defendants,  the  assignees  of 
one  Carter,  the  consignee. 

At  the  trial,  before  Lord  Abinger,  C.B., 
in  London,  at  the  Sittings  afler  last  term, 
the  following  facts  appeared  : — ^The  iron 
was  to  be  delivered  at  71.  5s.  per  ton,  in 
the  port  of  London,  and  a  bill  of  exchange 
at  four  months  was  accepted  by  Carter,  in 
payment  for  it.  The  plaintiff  was  to  pay 
the  freight.  Upon  the  arrival  of  the  goods 
in  London,  the  captain  twice  applied  at 
Carter's  house  without  seeing  him,  and 
then  told  his  clerk  he  should  be  under  the 
necessity  of  landing  the  goods  at  Griffin's 
wharf,  which  was  the  place  usually  em- 
ployed by  the  captain  for  landing  his  owb 
goods.  The  captain  also  told  his  own 
clerk,  that  a  note  would  come  from  Car- 
ter's clerk,  which  he  was  to  open  and  act 
upon.  The  following  note  from  Carter's 
clerk  came  in  reply  : — "  Carter  is  absent 


from  town :  I  think  you  had  better  land 
the  goods  at  Griffin's  wharf  on  his  ac- 
count." The  note  was  opened  by  the 
captain's  clerk,  and  under  his  orders  the 
goods  were  landed  at  Griffin's  wharf,  and 
an  entry  was  made  of  them  in  the  whar- 
finger's books,  without  any  name,  and  a 
sum  for  freight  charged  against  them.  It 
did  not  clearly  appear  when  this  entry 
was  made.  Carter  becoming  bankrupt, 
the  plaintiff  gave  notice  of  stoppage  in 
transitu,  while  the  goods  were  at  Griffin's 
wharf.  Upon  these  facts,  the  plaintiff  had 
a  verdict,  with  liberty  to  the  defendants  to 
move  to  enter  a  verdict  or  a  nonsuit,  or  to 
have  a  new  trial. 

Sir  F.  Pollock  now  moved. — Griffin's 
wharf  was  here  substituted  by  Carter  as 
his  place  of  deposit  for  these  goods.  If 
so,  the  right  to  stop  in  transitu  was  at  an 
end  when  they  were  landed,  and  the  as- 
signees are  entitled  to  a  verdict.  This 
depends  upon  the  note  from  Carter's  clerk. 
Wherever  the  consignee  accepts  the  goods, 
though  not  at  the  ultimate  place  of  their 
destination,  the  transitus  is  at  an  end.  They 
were  not  landed  for  freight  and  charges, 
as  the  consignor  was  to  be  at  that  expense. 
Secondly,  the  plaintiff  having  taken  a  bill, 
had  no  right  to  stop  in  transitu  without 
tenderinff  the  bill  again.  At  this  time,  as 
against  the  assignees,  the  plaintiff  had  no 
right  to  the  goods. 

[Parke,  B» — Receiving  the  bill  does  not 
prevent  the  right  to  stop  in  transitu — 
Hodgson  V.  Loy  (1).] 

In  that  case,  there  was  an  actual  tender 
of  the  bill,  and  ihepostea  was  not  delivered 
up  till  the  money  was  repaid.  If  the  con- 
signee has  paid  half  the  price  for  the  goods, 
can  the  consignor  have  the  whole  of  the 
goods  without  repaying  what  he  has  re- 
ceived ?  He  may  stop  them,  but  cannot 
take  *them.  The  cases  go  to  this,  that  it 
would  be  hard  on  the  consignor  to  lose  his 
lien  if  a  small  part  be  paid ;  but  is  it  not 
equally  hard  on  the  consignee,  if  he  has 
paid  nearly  the  whole,  to  g^ve  up  the 
goods  without  receiving  back  the  money  ? 

Lord  Abinoer,  C.  B.— >I  thought  the 
note  from  Carter's  clerk  was  not  a  per- 
emptory order,  but  an  expression  of  opi- 
nion, and  that  Griffin's  wharf  was  only  a 
place  of  deposit  in  transitu,  and  not  a  place 
(I)  7  Twm  Rep.  440. 
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of  reception.  The  captain  did  not  choose 
to  land  the  goods  on  the  consignee's  ac- 
count ;  but  directed  freight  to  be  placed 
against  them. 

Parke,  B. — In  this  case,  there  must  be 
no  rule.  The  assignees  have  no  title  to 
these  goods  until  they  have  got  into  the 
hands  or  the  possession  of  the  consignee. 
They  were  landed  at  Griffin's  wharf,  where 
he  had  not  usually  had  his  goods  landed. 
Had  he  then  taken  possession  of  them  ? 
The  consignee  is  away,  and  his  clerk  says, 
"  You  had  better  land  the  goods  at  Grif- 
fin's wharf,  in  my  master's  name."  It  is 
the  same  as  if  die  clerk  had  not  acted. 
Then,  how  does  the  captain  act  ?  He  lands 
them,  not  in  the  consignee's  name  at  all, 
but  in  blank,  with  freight  and  charges  set 
against  them.  Then,  t]be  other  point  is  as 
to  the  bills.  It  is  settled  by  Feise  v.  fVray 
(2),  that  by  an  acceptance  of  bills,  the 
vendor's  right  to  stop  in  transitu  is  not 
taken  away.  The  acceptance  would  not 
diminish  his  right  to  hold  possession  until 
the  whole  was  paid.  Whether  the  effect 
of  the  stoppage  in  transitu  would  be  to 
rescind  the  contract,  or  merely  to  revest 
a  lien  does  not  seem  quite  settled — Clay 
v.  Harrison  {3). 

Holland,  B.  and  Gurmby,  B.  concurred. 
Rule  refused. 


LANMAN  0.  LORD  AUDLET. 


1837.       > 

Mays.    3 

Judgment — Cognovit — Executors. 

The  proviso  in  rule  Hilary,  4  Will.  4. 
r.  S.  (as  to  pleading),  which  makes  it  com- 
petent  to  a  Court  or  Judge  to  order  a  judg- 
ment to  be  entered  nunc  pro  tunc,  apples 
only  where  tfte  delay  is  of  the  Court,  and 
not  of  the  party  applying ;  and  therefore  the 
Court  refused  to  enter  up  judgment  on  a 
cognovit  in  Easter  term,  nunc  pro  tunc,  the 
person  by  whom  it  wets  given  having  died  in 
Hilary  term. 

Dasent  moved  for  a  rule  calling  on  the 
executors  of  Lord  Audley  to  shew  cause 
why  judgment  should  not  be  entered  up 
on  a  cognovit  given  by  the  testator.  The 
cognovit  was  dated  on  the  8th  of  February 
1833,  and  Lord  Audley  died  on  the  14th 
of  January  1837. 

(t)  3  EMt,  93. 

(3)  10  B.&C.  99;  •.c.8  Law  J.  Rep.K.B.  90. 


[Parke,  B. — How  can  we  grant  this 
rule?  I  do  not  mean  to  say  that  a  case 
may  not  arise,  but  I  apprehend  that  the 
new  rule  for  entering  up  judgment  nunc 
pro  tunc,  applies,  as  formerly,  in  those  in- 
stances only  where  the  delay  is  of  the 
Court,  as,  where  a  case  has  been  argued, 
and  some  delay  has  arisen  thereby.  But 
here  it  is  the  plaintiff's  laches;  why  did  he 
not  enter  up  judgment  before  ?] 

The  defendant  died  in  the  course  of  last 
term,  and  this  motion  is  made  at  the  ear- 
liest moment  ailer  the  necessary  inquiries. 

[Parke,  B. — You  must  take  your  re- 
medy against  the  executors  in  Uie  usual 
way.] 

A  similar  application  was  made  on  a 
warrant  of  attorney  in  the  Court  of  King's 
Bench,  in  the  case  of  Hamson  v.  the  Exe- 
cutors  of  Sir  Oeorge  Naylor,  and  that 
Court  granted  a  rule  nisi;  but  no  cause  was 
shewn,  as  the  executors  paid  the  money. 

[Kelly,  amicus  Curice,  stated  that  be  had 
moved  for  the  rule  in  that  case,  and  the 
Court  said,  that  where  a  party  came  in  a 
reasonable  time  afler  the  death  of  the  de- 
fendant, they  would  grant  a  rule  to  shew 
cause.] 

Before  the  recent  rule  of  Hilary, 
4  Will.  4,  rule  3,  judgment  might  have 
been  entered  up  afler  the  death  of  the 
plaintiff  or  defendant,  pending  the  vacation, 
as  of  the  preceding  term — Arch.  Pr.  K.B. 
383,  566.  The  plaintiff,  therefore,  would 
have  been  in  time  in  the  last  vacation. 

[Lord  Abinger,  C.B. — ^Why  did  he  not 
come  in  last  Hilary  term  ?] 

The  plaintiff  at  that  time  did  not  know 
that  Lord  Audley  was  dead.  Some  time 
also  elapsed  in  ascertaining  who  were  the 
executors,  as  the  will  was  proved  in  Ire- 
land. He  had  abstained  from  entering  up 
judgment  during  Lord  Audley's  life,  in 
consequence  of  communications  from  him. 

Lord  Abinger,  C.B. — The  old  notion 
was,  that  as  a  term  was  one  day,  judgment 
might  be  entered  up  on  any  day  of  the 
term  if  the  defendant  was  proved  to  be 
alive  at  any  time^  in  term.  But  here  the 
plaintiff  does  not  come  till  the  following 
term.  What  is  asked  could  not  have  been 
done  under  the  old  rules,  and  I  do  not  see 
why  it  should  be  done  now. 

Rule  refused. 
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LANORIDOE  0.  LEVY. 


1837. 

April  21. 

Action  on  the  Case  ^  False  Represenia' 
tian. 

Declaraiion  m  ease^  staled  that  the  defen* 
dant  sold  a  gun  to  the  pUuntijjTs  father ^  for 
the  use  of  himself  and  his  son,  (the  plaintiff,) 
and  thai  the  defendant  falsely  warranted  it 
to  be  a  sqfe  and  secure  g%m,  whereas  it  mas 
unsafe  and  dangerous,  of  which  the  defen" 
dant  had  full  knowledge;  and  that  the  pfain" 
t\ff,  confiding  in  the  said  warranty,  M 
use  the  said  gun,  and  that  it  burst,  and  by 
means  of  the  premises,  the  plamtifflost  his 
hand.  After  verdict,  held,  that  a  sufficient 
cause  of  action  against  the  defendant  was 
disclosed,  the  damage  being  a  consequence  of 
the  fraud,  whilst  the  instrument  was  in  the 
possession  of  a  party  to  whom  the  drfendant's 
representation  was  either  directly  or  indi' 
rectly  connmmicated,  and  for  whose  use  he 
knew  that  the  instrument  was  purchased. 

Case.  The  declaration  stated,  that  one 
George  Langridge,  the  fiither  of  the  plain* 
tiff,  theretofore,  to  wit,  on  &c.,  at  the  re- 
quest of  the  defendant,  bargained  with 
him  to  buy  of  hun  a  certain  gun,  to  wit, 
for  the  use  of  himself  and  his  sons,  at  and 
for  a  certain  price,  to  wit,  &c. ;  and  the  de- 
fendant then,  by  wisely  and  fraudulently 
warranting  the  said  gun  to  be  made  by 
Nock,  and  to  be  a  good,  safe,  and  secure 
gun,  sold  the  said  gun  to  the  said  G.  L., 
for  the  use  of  himself  and  his  sons,  for 
the  said  sum  of,  &c.  then  paid,  whereas  in 
truth  the  defendant  was  guilty  of  great 
breach  of  duty,  and  of  wilful  deceit,  neg- 
ligence, and  improper  conduct,  in  this,  that 
the  said  gun,  at  the  time  of  the  said  war- 
ranty and  sale,  was  not  made  by  Nock, 
nor  was  it  a  good,  safe,  and  secure  gun ; 
but,  on  the  contrary,  was  made  and  con- 
structed by  a  maker  very  inferior,  and  was 
then  and  at  all  times  a  very  bad,  un- 
safe, ill-manufactured,  and  dangerous  gun, 
and  wholly  unsound,  and  of  very  inferior 
materials, — of  all  which  premises  the  de- 
fendant, at  the  time  of  the  making  of  the 
said  warranty  and  of  the  said  sale,  had 
full  knowledge  and  notice :  and  the  plain- 
tiff saith,  that  he,  knowing  and  confiding  in 
the  said  warranty,  did  use  and  employ  the 
said  gun,  which,  but  for  the  said  warranty, 
New  Series,  VI.— Excheq.  Pl. 


he  would  not  have  done ;  and  that  after- 
wards, the  gun  being  in  th^  hands  and  use 
of  the  said  plaintiff,  by  reason  and  wholly 
in  consequence  of  the  weak,  dangerous, 
insufficient,  and  unworkmanlike  manufac- 
ture, construction,  and  materials  thereof, 
then  and  whilst  so  in  use  by  the  plaintiff, 
burst  and  injured  him ;  and  that  by  means 
of  the  premises,  breach  of  duty,  and  impro- 
per conduct  of  the  defendant,  the  plaintiff 
lost  the  use  of  his  hand. 

A  verdict  having  been  found  for  the 
plaintiff,  a  motion  was  made  to  arrest  the 
judgment ;  against  which — 

Bompas  and  Ball  shewed  cause. — ^This 
is  an  action  on  the  case,  which  is  a  remedy 
to  meet  every  wrong.  The  father  bought 
the  gun  for  the  use  of  his  son,  a  minor. 
The  son  has  been  injured  ;  but  he  had  no 
right  of  action  on  the  contract.  The  action 
on  the  case  is,  therefore,  apphcable.  The 
defendant  warranted  the  gun  to  be  safe — 
and  the  declaration  contains  an  averment 
of  a  scienter  as  to  its  insecurity.  If,  with 
a  knowledge  of  the  purposes  to  which  it 
was  to  be  applied,  the  defendant  sold  the 
gun  as  safe  and  secure,  knowing  that  it 
was  not  so,  be  is  answerable  for  die  acci- 
dent which  has  happened.  It  is  immate- 
rial that  this  is  prinue  impressionis — Chap' 
man  V.  Pickersgill{l). 

[Parks,  B. — Could  this  declaration  be 
supported  if  you  were  to  strike  out  the 
allegation  of  the  contract  T  Is  the  mere 
delivery  of  the  gun  to  a  person  to  be  used 
by  him,  the  defendant  knowing  it  to  be 
unsafe,  a  good  cause  of  action  ? J 

If  not,  there  will  be  a  wrong  without  a 
remedy.  It  was  contrary  to  the  defendant's 
duty  to  sell  an  unsafe  gun.  If  a  wrong,  or 
an  injury  result  from  the  breach  of  a  duty,  a 
party  injured  has  a  right  of  action.  The 
duty  may  arise  out  of  a  contract,  or  may 
be  imposed  by  the  law.  Here,  it  arises  out 
of  a  contract  with  a  third  person.  But  that 
is  immaterial :  Mast  v.  Goodson  {ft)  was  a 
breach  of  duty  arising  out  of  a  contract — 
Everard  v.  HopkinsiS).  The  servant  may 
bring  an  action  on  the  case,  for  unskilful 
treatment  by  the  surgeon,  employed  by  his 
master — Fin.  Abr.  *  Action  on  the  Case,* 

(1)  t  Will.  145. 
(«)  3  Wils.  348. 
(3)  f  i3u1>t.  S3i. 
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*  Deceit'  — BreiherUm  v.  Wood  (i),  and 
Dixon  V.  Bell  (5).  Whoever  deals  in  ar- 
ticles of  danger,  must  take  care  that  they 
are  not  improperly  used. 

[Aldbrsom,  B. — Suppose  a  person  has 
a  mischievous  hull,  and  another  comes  and 
buys  it,  saying,  that  he  shall  put  it  in  a 
field,  over  which  there  is  a  public  path, 
which  he  does,  and  a  person  is  gored  by 
the  bull,  has  he  an  action  against  the  seller  ?] 

It  is  submitted  that  he  has.  If  not,  the 
fraud  of  the  seller  would  be  his  protection, 
and  that  cannot  be.  Suppose  a  person  to  sell 
a  vicious  dog,  which  bites  the  children  of  the 
purchaser,  the  seller  must  be  responsible. 
Where  dangerous  articles  are  used,  the 
person  is  liable  for  any  injury  caused  by 
them,  as  in  the  case  of  spring  guns — Holt 
V.  Wilkes  (6). 

[Pakkb,  B. — ^It  must  be  something  cal- 
culated to  do  an  injury  of  a  public  nature.] 

[Aldekson,  B.*^  Suppose  the  person 
usine  the  gun  had  been  a  total  stranger, 
would  it  have  made  any  difference  ?-»must 
not  the  principle  go  so  far?] 

It  is  not  necessary  for  this  case,  that  that 
should  be  determined,  because  the  gun 
was  sold  expressly  for  the  son ;  but,  per- 
haps the  doctrine  goes  that  length.  A 
case  might  be  put  of  a  wrong  medicine 
sent  from  a  chemist,  which  is  received  by 
a  person,  and  placed  by  him  in  a  cupboard, 
and  afterwards  taken  by  a  third  person, 
whO|  in  consequence,  receives  an  injury : 
can  it  be  said,  that  he  has  no  remedy  against 
the  chemist  ? 

[Aldbrson,  B* — Suppose  the  interme- 
diate party  had  tasted  it,  and  discovered 
that  it  was  wrong,  and  had  carelessly  hand- 
ed it  over,  would  the  chemist  be  liable  ?  It 
is  not  averred  in  this  declaration,  that  the 
fiither  handed  over  the  gun  wiihcnit  know- 
ledge of  its  defect  A  great  many  autho- 
rities shew,  that  the  act  of  an  innocent 
agent  is  the  act  of  the  person  who  origi- 
nates it,  as  in  the  case  of  the  squib— -iSbof  v. 
Shepherd {7);  and,  therefore,  if  this  were 
the  act  of  an  innocent  agent,  who  was  re- 
quired to  hand  the  gun  over  to  another,  it 
would  be  the  same  as  though  it  had  been 
delivered  by  the  seller  himself.     If  your 

(4)  S  Brod.  &  Bing.  54. 

(5)  5  M«u.  &  Selw.  158. 
(6>  SB.^c  Al'».  30f. 

^7;  «  W.  libck.  89« ;  ».  c.  3  Wil*  403. 


declaration  had  averred,  that  the  father  was 
an  unconscious  agent,  the  case  would  have 
been  brought  wiUiin  that  principle.] 

The  averment,  that  by  reason  of  the 
breach  of  duty  the  accident  happened,  ne- 
gatives the  idea  of  the  father's  negligence. 
They  also  cited  Town$end  v.  Waihen{S\ 
and  Peppin  v.  Shephard  (9). 

Erie  and  Butt,  contriL — ^There  is  no  pre- 
cedent for  this  action — neither  is.  it  warrant- 
ed by  any  legal  principle.  First,  it  is  not 
stated  in  the  declaration  how  the  plaintiff 
got  the  gun,  whether  it  was  delivered  to  him 
by  his  father  or  not ; — secondly,  it  is  sup- 
posed, that  some  special  damage  whidi 
has  happened  has  given  a  cause  of  action 
to  the  plaintiff*.  That  is  not  so.  A  mere 
breach  of  contract  with  a  third  party  will 
not  do.  There  must  be  a  breadi  of  a 
public  duty.  If  an  accident  happen  from 
a  breach  of  such  a  duty,  an  action  may  be 
maintainable  by  any  person:  if  from  a 
breach  of  contract,  the  party  contracdng 
may  have  an  action,  but  no  other.  It, 
therefore,  this  case  proceeds  on  the  breadi 
of  warranty,  the  plaintiff*  cannot  recover. 
Then,  supposing  the  warranty  out  of  the 
question,  it  appears  simply  that  an  unsafe 
gun  was  sold  by  the  defendant  to  the 
plaintiff^s  father.  There  is  no  breach  of 
public  duty.  It  was  not  loaded  when  de- 
livered to  the  father. 

[GtnetNsr,  B. — There  was  a  case  before 
me  at  the  Old  Bailey,  where  a  nan  had 
sold  a  small  cannon  which  he  knew  to  be 
unsound.  It  was  fired  off*  on  an  occaskn 
of  some  rejoicing,  exploded,  and  a 
was  killed.  The  seller  was  tried,  and  < 
victed  of  manslaughter.] 

In  HoU  V.  mikes  and  Dixon  ▼.  Bett, 
the  defendant  had  himself  not  used  pro- 
per precautions  in  respect  to  hk  own 
dangerous  instruments.  If  they  had  not 
been  loaded  when  placed  there,  but  some 
other  person  had  loaded  them,  the  party 
would  not  have  been  liable — Bird  v.  Hol^ 
brook{lO).  So  of  mischievous  animslls,diey 
must  not  be  placed  in  situations  tift  open 
exposure,  where  ^e  public  are  likely  to 
pass.     That  is  the  act  of  the  owner. 

[Aldbrson,  B. — Is  not  an  unseaworthy 
ship  dangerous  ?    She  may  not  be  so  while 

(S)  9  East.  t77. 

(9)  11  Price,  fOO. 

(10)  4  Bing.  6t8 ;  6  Uw  J.  lUp.  C.P.  14& 
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in  harbour*  But  suppose  a  skip-owner 
knowingly  send  an  unseaworthy  skip  to 
sea,  is  he  not  liable  to  an  action  7] 

If  the  ship  sink,  can  all  the  passengers 
sue  him  for  Uie  loss  of  their  goods  ?  Take 
the  case  of  an  unruly  horse^  sold  with  a 
warranty  of  his  being  quiet  in  harness,  and 
the  purichaser  lend  hun  to  his  friend,  whose 
oarriase  is  broken,  and  his  friends  are 
injured,  can  he,  or  can  tkeyt  brin^  dieir 
action?  In  Scot  t.  Shepherd^  the  instru- 
ment was  immediately  dangerous  when  set 
in  action.  Com^  Dig*  'Action  on  theCaset' 
'  Negligence,'  contains  other  instances  of  re- 
sponsibility, but  all  are  different  from  the 
present.  Again,  suppose  a  person  make 
a  steam  boiler  of  insufficient  materialst 
which  is  fixed  on  some  private  premises, 
where  it  explodes  and  damages  some  ad- 
joining house,  has  the  owner  of  the  house 
any  i^tA  of  action  against  the  engineer  ? — 
Wiite  V.  Hague  (11).  The  represenUtions 
made  to  the  father,  give  no  right  of  action 
to  the  son. 

[Pabxb,  B. — ^You  contend,  that  the 
stranger  ought  not  to  trust  the  representa-- 
tion,  and  act  upon  it.] 

It  has  been  assumed,  that  there  was  no 
warranty ;  but  if  there  was  one,  the  loss  is 
a  breach  of  that  warranty,  and  must  be  ao 
treated. 

[Paucb,  B. — ^Then  the  question  will  be, 
whether  the  person  to  whom  the  represen* 
tation  is  indirectly  made  can  maintain  the 
action,  provided  it  be  made  with  an  inten- 
tion of  being  communicated  to  that  person^ 
as  may  be  collected  from  the  declaration.] 

It  is  not  stated  that  the  defendant  re- 
presented it  to  the  plaintiff*,  nor  that  the 
&ther  told  the  son. 

[Pabxb,  B.— It  is  not  alleged  that  the 
plaintiff  took  the  gun  without  his  Other's 
consent :  we  must  assume  the  contrary.] 

The  damage  is  too  remote,  unless  Uiere 
has  been  sonSe  privity  of  contract — SoaU 
V.  Lara(lft),  fVardv.  Weeks  {15\  Vickars 
▼.  fVUcox{l^).  In  the  cases  cited  from 
Bulttrede  and  fVUsonf  there  was  a  direct 
misfeasance  of  the  defendant,  and  so  in 
Williams  v.  the  East  India  Company  (15), 

(11)  f  DowU  &  RjL  35, 

(It)  Pea.  N.P.C.  SX6. 

(IS)  7  Bing.  211 ;  ••  0.  9  Law  J.  Rsp.  C.P.  6. 

(14)  8£ut,  1. 

(15)  SEMt,  I9f. 


the  action  was  between  contracting  parties. 
Therewas  a  case  ofPhilUpsv.  Hayward 
(16),  before  the  C^urt  of  King  Bench,  some 
years  a|^o,  where  an  action  was  brought 
for  an  injury  to  a  horse  by  an  improper 
blister,  and  it  appeared  that  the  plaintiff* 
had  sent  his  horse  to  a  farrier  to  be  cured, 
and  he  sent  it  to  the  defendant,  who  ap- 
plied the  blister,  and  die  Co^n  held,  that 
the  notion  was  not  maintaiiable  without 
a  privity  of  contract,  between  the  plaintiff 
and  the  defendant.  Again,  there  is  no 
averment  of  the  necessity  to  use  the  gun, 
•r  that  it  had  been  properly  kept  during 
the  interval. 

Cur.  ado.  tmli. 

Parkb,  B.*-In  this  case  a  motion  was 
made  to  arrest  the  judgment,  after  a  verdict 
for  the  plaintiff.  [Here  bb  Lordship  stated 
the  declaration.]  It  is  dear  that  thb  action 
cannot  be  supported  upon  the  warranty  of 
a  contract  (for  diere  is  no  privity  in  that  _ 
respect)  between  the  plaintiff  and  the  de*  ' 
fendant.  The  &dier  was  the  contracting 
party  with  the  defendant,  and  can  alone 
sue  upon  the  contract,  for  the  breach  of  it. 
The  question  then  is,  whether  enoogh  is 
stated  on  this  record  to  entitle  the  plaintiff 
to  sue,  though  not  on  the  contract;  and 
we  are  of  opinion  that  there  is,  and  that 
the  present  action  may  be  supported. 

We  are  not  prepared  to  rest  the  case 
upon  one  of  the  grounds  on  which  the 
learned  counsel  for  the  plaintiff  sought  to 
support  his  right  of  action^  namely,  that 
whenever  a  duty  is  imposed  upon  a  person 
by  contract  or  otherwise,  and  that  duty  is 
violated,  any  one  who  is  injured  by  the 
violation  of  it  may  have  a  remedy  against 
the  wrong-doer.  We  think  this  action  may 
be  supported  without  laying  down  a  prin- 
ciple, which  would  lead  to  that  indefinite 
extent  of  liability,  so  strongly  put  in  the 
course  of  the  argument  on  the  part  of  the 
defendant;  and  we  should  pause  before 
we  made  a  precedent,  b^  our  decision, 
which  would  be  an  authority  for  an  action 
against  the  vendors  even  of  such  instru- 
ments and  articles  as  are  dangerous  in 
themselves,  at  the  suit  of  any  perjoft  what- 
soever, into  whose  hands  they  might  hap- 
pen to  pass,  and  who  ahould  be  injured 
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thereby.  We  do  not  feel  it  necessary  to 
go  to  that  letigth ;  and  our  judgment  pro- 
ceeds upon  another  ground.  If  the  in- 
strument in  question,  which  is  not  of  itself 
dangerous,  but  requires  an  act  to  be  done, 
that  is,  to  be  loaded,  in  order  to  make  it 
so,  had  been  simply  delivered  by  the  de- 
fendant without  any  contract  or  represen- 
tation on  his  part,*to  the  plaintiff,  no  action 
would  have  been  maintainable  for  any  sub- 
sequent damage  which  the  plaintiff  might 
have  sustained  by  the  use  of  it.  But  if  it 
had  been  delivered  by  the  defendant  to 
the  plaintiff,  for  the  purpose  of  being  so 
used  by  him,  with  an  accompanying  repre- 
sentation to  him,  that  he  might  safely  so 
use  iff  and  that  representation  had  been 
false  to  the  defendant's  knowledge^  and  the 
plaintiff  had  acted  upon  the  faith  of  its 
being  true,  and  had  received  damage 
thereby,  then  there  is  no  question  but 
that  an  action  would  have  lain,  upon  the 
principle  of  a  numerous  class  of  cases,  of 
which  the  leading  one  is  that  of  Paisley  v. 
Freeman  ( 1 7),  which  principle  is,  that  a  mere 
naked  fidsehood  is  not  enough  to  give  a 
right  of  action ;  but  it  must  be  a  false- 
hood told  with  an  intention  that  it  should 
be  acted  upon  by  the  party  injured,  and 
that  act  must  produce  damage  to  him.  If» 
itistead  of  being  delivered  to  the  plaintiff 
immediately,  the  instrument  had  been 
placed  in  the  hands  of  a  third  person,  for 
the  purpose  of  being  delivered  to  and  then 
used  by  the  plaintiff,  the  like  false  repre- 
sentation being  knowingly  made  to  the 
intermediate  person,  to  be  communicated 
to  the  plaintiff  by  him,  and  the  plaintiff 
had  acted  upon  it,  there  can  be  no  doubt 
but  that  the  principle  would  equally  apply, 
and  the  plaintiff  would  have  had  his  re- 
medy for  the  deceit ;  nor  could  it  make  any 
difference  that  the  third  person  also  was 
intended  by  the  defendant  to  be  deceived ; 
nor  does  there  seem  to  be  any  substantial 
distinction,  if  the  instrument  be  delivered, 
in  order  to  be  so  used  by  the  plaintiff, 
tliougfa  it  does  not  appear  that  the  defen- 
dant intended  the  false  representation  it- 
self to  be  communicated  to  him.  There 
is  a  false  representation  made  by  the  de« 
fendant  with  a  view  that  the  plaint^  should 
use  the  instrument  in  a  dangerous  way ;  and 

(17)  iTtimR^.su 


unless  the  representation  had  been  made« 
the  dangerous  act  could  never  have  been 
done.  If  this  view  of  the  law  be  correct, 
there  is  no  doubt  but  that  the  facts,  which, 
upon  this  record,  must  be  taken  to  have 
been  found  by  the  jury,  bring  this  case 
within  the  principle  of  those  referred  to. 
The  defendant  has  knowingly  sold  the  gun 
to  the  father,  for  the  purpose  of  being  used 
by  the  plaintiff,  by  loading  and  dischargii^ 
it,  and  has  knowingly  made  a  ^se  war- 
ranty that  this  might  be  safely  done,  in 
order  to  effect  the  sale  ;  and  the  plaintiff^ 
on  the  faith  of  that  warranty,  and  believing 
it*  to  be  true,  (for  this  is  the  meaning  of  the 
word  **  confiding,")  used  the  gun,  and 
thereby  sustained  the  damage  which  is  the 
subject  of  this  complaint.  The  warranty, 
as  between  the  parties,  has  not  the  eflfect 
of  a  contract ;  it  is  no  more  than  a  reptc- 
sentation,  but  it  is  no  less.  The  delivery 
of  the  gun  to  the  father  is  not  indeed 
averred ;  but  it  is  stated,  that,  by  the  act 
of  the  defendant,  the  property  was  trans- 
ferred to  the  father,  in  order  that  the  son 
might  use  it ;  and  we  must  intend,  that 
the  plaintiff  took  the  gun,  with  the  fadier's 
consent,  either  from  his  possession  or  the 
defendant's ;  for  we  are  to  presume  that 
the  plaintiff  acted  lawfully,  and  was  not  a 
trespasser,  unless  the  contrary  appears. 
We  therefore  think,  that  as  there  is  fraud, 
and  damage,  the  result  of  that  fraod,  not 
from  an  act  remote  and  consequential,  but 
one  contemplated  by  the  defendant  at  the 
time,  as  one  of  its  results,  the  party  guilty 
of  the  fraud  is  responsible  to  the  party 
injured.  We  do  not  decide  whether  this 
action  would  have  been  maintainable  if 
the  plaintiff  had  not  known  of  and  acted 
upon  the  false  representation ;  nor  whether 
the  defendant  would  have  been  respon- 
sible to  a  person  not  within  the  defendant's 
contemplation  at  the  time  of  the  sale,  to 
whom  the  gun  might  have  been  sold  or 
handed  over.  We  decide,  that  he  is  re- 
sponsible in  this  case  for  the  consequences 
of  his  iraud,  whibt  the  instrument  was  in 
the  possession  of  a  person  to  whom  bis 
representation  was  either  directly  or  in- 
directly communicated,  and  for  whose  use 
he  knew  it  was  purdmsed. 

Rule  discharged^ 
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PLUMMER  V,  LEE. 


Award — Certainty — Immaterial  Issue — 
Repleader —  Costs, 

An  award  directed  interest  to  be  paid 
from  the  last  settlement  that  took  place  in 
the  lifetime  of  M.  T,  An  action  having 
been  bromght  upon  the  award,  and  it  appear^ 
img  that  the  date  of  that  last  settlement  was 
noi  in  dispute,  the  Court  aflerwiords  refused 
to  disturb  a  verdict  given  for  the  plaintiff: 
the  award  not  being  necessarily  uncertain. 

Quaere — whether  under  a  plea  that  "  th& 
arbitrator  did  not  make  any  award,**  the 
d^endant  could  avail  himself  of  the  objection 
of  uncertainty,  to  defeat  the  award? 

To  a  declaration  on  such  an  award,  alleg' 
ing  that  there  "  had  been  a  settlement  in  the 
Ufetime  of  M.  T,  to  wit,  on  the  \2th  day  of 
Jfuly,  A  J),  1838,  which  settlement  was  the 
last  before  making  the  award,**  the  <2?- 
fendant  pleaded  ''  that  the  day  in  the  deckt" 
ration  mentioned  was  not  the  day  of  the  last 
settlement  before  making  the  award;**  and 
a  verdict  w€u  found  for  mm  on  that  issue: — 
Held,  that  the  allegation  of  the  time  of  the 
last  settlement  was  unnecessary,  and  the 
issue  upon  it  immateriaL  And,  as  the  plea 
contained  no  confession,  a  repleader  was 
awarded,  and  not  a  judgment  nan  obstante 
veredicto. 

Though  several  good  pleas  are  pleaded, 
yet,  if  the  cause  of  action  is  not  confessed  by 
amy  or  all  taken  together,  and  an  immaterial 
issue  is  raised  and  found  on  another  plea, 
whiehf  in  like  manner,  does  not  confess  the 
cause  of  action,  there  must  be  a  general 
judgment  of  repleader. 

On  such  a  judgment,  there  are  no  costs  to 
either  party,  in  respect  of  any  of  the  issues. 

The  declaration  stated,  that  before  the 
making  of  the  submission  to  arbitration 
thereinafter  next  mentioned,  certain  dif- 
ferences had  arisen,  and  were  then  de- 
pending between  the  plaintiff,  as  adminis- 
tratrix of  M.Thompson,  and  the  defendant, 
touching  and  concerning  divers  sums  of 
money  due  from  the  defendant  to  the  plain- 
tiff, aa  administratrix  as  aforesaid,  and  of 
and  concerning  part  of  which  said  sums  of 
money  there  had  been  a  settlement  on  a 
certain  day,  in  the  lifetime  of  said  M. 
Thompson,  to  wit,  on  tlie  iJ^th  of  July 


1 833,  which  settlement  was  the  last  settle- 
ment next  before  the  ndaking  of  the  award 
hereinafter  mentioned.  And  thereupon, 
for  putting  an  end  to  the  said  differences, 
the  plaintiff,  as  administratrix  as  aforesaid, 
and  the  defendant,  heretofore,  to  wit,  on 
the  11th  of  June  1835,  respectively  sub- 
mitted themselves  to  the  award  of  one 
John  Plummer,  to  be  made  between  them 
of  and  concerning  said  differences.  And 
the  plaintiff,  in  fact,  saith,  that  the  said  John 
Plummer  having  notice  thereof,  and  having 
taken  upon  himself  the  burthen  of  the  said 
arbitrament,  afterwards,  on  the  13th  of 
May  1 836,  made  his  certain  award  between 
the  plaintiff,  as  administratrix  as  aforesaid, 
and  the  defendant,  of  and  upon  the  pre- 
mises, and  did  thereby  award  that  there 
was  then  due  from  the  defendant  to  the 
plaintiff,  as  administratrix  as  aforesaid, 
the  whole  sum  of  150/.,  together  with  in- 
terest on  the  same  from  the  period  of  the 
last-mentioned  settlement,  on  payment  of 
which,  a  receipt  in  full  should  be  given ; 
of  which  award,  the  defendant,  afterwards, 
on  the  day  and  year  last  aforesaid,  had 
notice.  And  although  the  plaintiff,  as  ad- 
ministratrix as  aforesaid,  hath  always 
been  willing  to  receive  the  said  monies  so 
awarded,  and,  on  payment,  to  give  a  re- 
ceipt in  full  to  the  defendant,  yet  the  de- 
fendant hath  not  paid  the  same  or  any  part 
thereof,  but,  on  the  contrary,  the  said  150L 
and  interest,  as  aforesaid,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit, 
160/.  6s.  2d.,  are  still  wholly  due  to  the 
plaintiff,  as  administratrix  as  aforesaid. 

Pleas — First,  that  the  said  arbitrator, 
John  Plummer,  did  not  make  any  award 
of  and  upon  the  premises  in  the  said  decla- 
ration mentioned,  in  manner  and  form,  &c. 
Second,  that  the  day  in  the  declaration  in 
that  behalf  mentioned,  was  not  the  day  of 
the  last  settlement  next  before  the  making 
of  the  said  award  in  manner  and  form,  &c. 
Third,  that  no  such  settlement  as  in  the 
declaration  mentioned,  was  at  any  time 
made  in  manner  and  form,  8rc. 

At  the  trial,  the  plaintiff  had  a  verdict 
on  the  first  and  third  issues,  with  damages, 
and  the  defendant  on  the  second  issue. 

R.  V.  Richards,  for  the  defendant,  obtained 
a  rule  to  shew  cause  why  a  new  trial  should 
not  be  had,  on  the  ground  that  the  award, 
which  was  put  in  evidence,  was  not  final 
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or  certain,  inasmuch  as  it  found  that  inter- 
est was  due  from  the  time  of  the  last  set- 
tlement between  the  parties  in  the  lifetime 
of  M.  T,  without  specifying  the  day  of 
that  settlement. — At  the  trial,  it  did  not 
appear  that  there  was,  in  fact,  any  dispute 
as  to  the  day. 

fV,  H,  fVatsonj  for  the  plaintiflT,  also  ob- 
tained a  rule,  whv  judgment  should  not  be 
entered  for  the  plaintiff,  rum.  obstante  vtre* 
dictOf  on  the  second  issue.  The  two  rules 
came  on  for  argument  at  the  same  time. 

Richardi  against  the  rule  for  judgment 
non  obitante  veredicto,-^The  second  plea, 
which  traverses  the  time  of  the  last  settle- 
menty  tenders  a  material  issue ;  for  though 
the  time  is  laid  under  a  videlicet,  it  is, 
nevertheless,  material.  The  arbitrator 
was  to  fix  the  time  from  which  he  intended 
the  interest  to  run,  otherwise  the  matter 
would  remain  undecided.  And  though 
his  award  may  be  uncertain  as  to  the  time, 
yet  that  uncertainty  may  be  removed  by 
averment — Cargey  y.AUcheaon^l).  Such 
an  averment  is  necessary  and  material, 
and,  therefore,  the  time  averred  may  be 
traversed. 

Walsant  contrii. — The  only  instance  in 
pleading  where  time  is  material,  is,  where 
it  is  matter  of  description: — here  it  is 
matter  of  allegation.  The  declaration 
would  have  been  good  without  any  allega- 
tion of  the  day,  unless,  perhaps,  upon  spe- 
cial demurrer,  for  want  of  time. 

[Parks,  B. — It  strikes  me  that  the  al- 
legation is  wholly  immaterial.] 

Then  as  to  the  rule  for  a  new  triid. 
The  award  is  sufficiently  certain.  In  the 
first  place,  there  was  no  dispute  as  to  the 
time  of  the  last  settlement ;  and  if  there 
was  uncertainty  in  the  award  in  this  re- 
spect, the  defendant  ought  to  have  pleaded 
it.  Again,  nothing  shall  be  intended 
against  an  award,  and  what  is  uncertain  in 
it,  may  be  helped  by  averment — Beale  v. 
Beale{2).  So  also  in  Harrwm  ▼.  Livers 
udge(S).  Therefore,  where  money  is  di- 
rected to  be  paid  from  a  particular  event, 
the  date  of  that  event  may  be  shewn  by 
averment. 

Richards,  in  support  of  the  rule  for 
a  new  trial. — The  award  cannot  be  aup- 

( 1)  t  B.  &  C.  170 ;  1.  c.  1  Law  J .  Rep.  K.B.  252. 
(«)  Roll  Abr.  •  Arbitrament/  (H)  14. 
(5)  2  Vent.  242. 


ported.  All  matters  in  dispute  were 
referred.  If  all  matters  were  not  de- 
cided, the  award  is  a  nullity,  and  the 
parties  are  not  bound  by  it ;  and  the  de- 
fendant may  avail  himself  of  it  under  a 
plea,  that  the  arbitrator  did  not  make  any 
award.  If  money  were  adjudged  to  be 
paid  from  the  death  of  A.  B,  or  any  other 
event,  it  would  be  bad  for  uncertainty. 
Here  it  is  to  be  paid  firom  the  last  settle- 
ment,  that  is,  from  what  the  arbitrator 
considered  to  be  the  last  settlement,  and 
no  one  but  himself  can  say  when  that  was. 
How  then  can  such  an  award  be  final  ? 

[Parks,  B. — Supposing  it  bad  in  re- 
spect of  the  interest  awarded,  nu^  it  not 
be  ^ood  for  the  principal  t  May  not  the 
plaintiff  forego  that  part  of  the  award 
whidi  is  defective,  he  being  the  par^  to 
derive  a  benefit  from  it !  If  you  are  en- 
titled to  a  new  trial,  it  could  only  have  the 
effect  of  reducing  the  damagea.  But  aa- 
otlier  point  arises  here*  Ought  there  not 
to  be  a  repleader  ?  This  plea  neither  ad- 
inits  nor  denies  ;  imd  a  judgment  non  o^ 
siante  veredieio  proceeds  on  the  principle, 
that  the  plea  confesses,  botdoea  not  avoid* 
It-  may  not  be  necessary  to  award  a  re- 
pleader in  form,  as  the  parties  may 
amend  their  pleadings  without  a  judgment 
quod  partes  replacUent*  We  will  take 
time  to  consider  this  last  point.] 

On  a  subsequent  day  in  diis  term — 

Parks,  B.  delivered  the  judgment  of 
the  Cknirt. — ^Aiter  atating  the  pleadings, 
his  Lordship  proceeded : — The  first  ques- 
tion to  be  disposed  of  is,  the  rule  for  a 
new  trial.  This  award  appeara  to  the 
Court  to  fall  within  the  principle  laid  down 
Jn  the  case  of  Cargey  v.  Aitchesom,  It  is 
not  necessarily  uncertain.  If  the  time  of 
the  last  settlement  mentioned  id  the  award 
was  uncertain,  or  matter  in  dispute,  the 
award  would  l»ve  been  bad.  We  need 
not  decide  whether  that  objection  would 
have  been  open  to  the  defendant  on  this 
plea,  because,  admitting  that  it  was  so,  it 
appeared  distincdj  in  proof,  that  the  time 
of  die  last  aettlnnent  was  certain,  and  was 
not  a  matter  in  dispute  between  the  par- 
ties, but  was  mutually  agreed  on  by  both 
parties.  We  have  no  doubt,  therefore, 
but  that  ihe  award  is  good,  and  the  first 
issue  properly  found  for  the  plaintiff. 
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The  next  question  is,  whether  the  second 
issue  be  immaterial,  and  what  is  the  con- 
sequence if  it  be.  We  are  clearly  of  opi- 
nion that  it  was  immaterial.  The  precise 
day  of  the  last  settlement  was  of  no  con- 
sequence, if  a  last  settlement  had  been 
made  in  the  lifetime  of  the  intestate,  and 
before  the  reference.  If  there  had  been 
no  other  plea  on  the  record,  the  proper 
course  would  have  been  to  award  a  re- 
pleader, and  not  to  have  given  judgment 
non  obstante  veredicto.  That  form  of  judg- 
ment proceeds  on  the  confession  in  the 
plea,  and  the  insufficiency  of  the  avoid- 
ance— Lacy  V.  /{«yno2cb(4),  and  Lambert 
V.  Taylor {5) ;  bat,  in  thia  plea,  there  is 
no  confession  on  which  judgment  can  be 
given — it  raises  an  irrelevent  issue  without 
any  confession. 

The  next  question  to  be  considered  is, 
whether  a  repleader  ought  to  be  awarded, 
as  there  is  another  proper  issue  raised  and 
decided  for  the  plamtiff  on  this  record,  on 
which,  if  it  stood  alone,  the  plaintiff  would 
clearly  be  entitled  to  judgment.  In  the 
case  of  Ooodbume  v.  Bowtnan  (6),  it  was  for 
the  first  time  suffgested,  that  if  an  imrna** 
terial  issue  be  rau^-  by  one  plea,  and  the 
cause  of  action  is  fully  confessed,  or  proved 
on  another,  on  the  same  record,  the  plain- 
tiff is  entitled  to  judgment  on  that  confes-* 
sion,  or  proof,  and  a  repleader  would  not 
be  awarded.  But  the  present  case  is  dis- 
tinguishable from  that,  for  here  no  plea 
contains  a  confession  of  any  part  of  the 
cause  c£  action;  and  there  is  no  issue 
upon  any  plea,  nor  on  all  the  pleas  taken 
together,  establishing  the  truth  of  the 
whole  of  it ;  and  we  are  not  aware  of  any 
precedent  that  a  repleader  can  be  granted 
as  to  part ;  consequently,  as  there  can  be 
no  judgment  on  a  confession,  there  must 
be  a  repleader.  To  save  the  expense  of  a 
formal  judgment,  the  parties  should  amend 
without  costs  on  either  side. 

June  1£. — ^The  parties  not  agreeing  to 
amend,  there  was  judgment  of  repleader ; 
and  the  Master  taxed  the  costs  of  all  the 
issues.     A  rule  was  obtained  by — 

Richards^  for  the  Master  to  review  bis 

(4)  Cro.  Elis.  f  14 ;  s.  c  «  RolL  Abr.  99. 
<5>  4B.&C.138;i.c.5L«wJ.Rep.K.B.160. 
(6)  9  Bing.  60^;  s.  c.  S  Law  J.  Rep.  (N.s.) 
C.P.  148. 


taxation,  on  the  ground  that  on  this  re- 
pleader all  the  issues  went  for  nothing, 
and  no  costs  upon  them  could  be  given  to 
eidier  party.  And,  on  diis  day,  his  rule 
was  made 

Absolute* 


1837. 


} 


ROBINSON  V.  CRESSWELL. 


Prisoner — Charging  in  Execution — iSii- 
persedeas. 

It  is  no  objection  to  charging  a  prisoner 
in  the  custody  of  the  warden  of  the  Fleet,  in 
execution^  that  he  was  previously  entitled  to 
Us  discharge  under  R.  88.  Hil.  Term,  2 
Will,  4,  by  reason  of  having  been  in  custody 
for  the  space  of  one  month  after  he  was  su* 
fiersedeable,  and  that  the  warden,  when  ap- 
plied to,  refused  to  discharge  hun. 

A  certificate  of  the  wardm,  that  a  prisoner 
is  supersedetAle,  is  not  sufficient  to  support 
an  application^  for  a  rule,  oalUng  upein  the 
warden  to  slicw  cause  why  he  s/unUd  not  be 
discharged,  but  there  should  be  an  affidavit 
of  the  facts,  shewing  that  he  is  super sedeable. 

Mansel  moved  to  charge  the  defendant, 
a  prisoner,  in  execution. 

Udall,  in  opposition  to  his  being  charged, 
stated  the  following  facts.  A  writ  of  de- 
tainer was  served  on  the  warden  of  the 
Fleet,  in  whose  custody  the  defendant  then 
was,  some  time  in  the  month  of  October 
1 836,  but  the  plaintiff  did  not  declare  until 
January  of  this  year,  which  was  out  of 
time— Reg.  Hil. Term,  3  Will.  4.  (n.)  The 
defendant,  therefore,  became  then  super- 
sedeable,  and,  afler  one  calendar  month, 
was  entitled  to  be  discharged,  by  virtue  of 
the  rule  Hilary  Term,  2  WiU.  4.  r.  88. 
Application  had  been  made  to  the  warden 
to  discharge  him,  but  that  oflBcer  doubted 
his  power,  and  declined  doing  so.  It  was 
contended,  that,  under  these  circumstances, 
the  defendant  was  not  in  legal,  though  he 
might  be  in  actual  custody,  and,  therefore, 
he  could  not  now  be  charged  in  execution. 

Per  Curiam, — It  is  admitted,  that  the 
defendant  is  in  actual  custody.  There  is 
nothing  to  prevent  his  being  charged  in 
execution  (1). 

(1)  V^iJe  Siggeri  v.  Brett,  5  B.  &  Ad.  455. 
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Udall  had,  on  the  day  before,  obtained 
a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  super- 
seded ;  but,  as  it  was  not  a  stay  of  pro-? 
ceedings,  it  furnished  no  answer  to  this 
application.  He.  had  previously  prayed 
for  a  rule  calling  upon  the  warden  to  shew 
cause  why  he  should  not  discharge  the 
defendant;  and,  in  addition  to  the  facts 
above  stated,  he  produced  a  certificate 
from  the  warden,  stating  that  the  defen- 
dant was  supersedeable.  But,  amongst 
other  objections  to  this  application, 

The  Court  said  that  there  should  be  an 
affidavit  of  such  facts,  as  shewed  that  he 
was  supersedeable,  and  refused  the  rule  as 
then  prayed  for.  ; 

[An  application  was  made  about  ihii 
time,  by  the  warden  of  the  Fleet,  to  the 
Court  of  Common  Pleas,  for  directions  how 
to  act  in  cases  of  this  kind ;  in  answer  to 
which,  the  Court  said  they  would  commu- 
nicate with  the  other  Judges.] 


} 


ESS  V.  TRUSCOTT. 


22.  J 


DIXON  t;.  WILLIS  AND  ANOTHER. 


1837. 

April  22. 

Attachment — Service  of  Rule. 

If  a  rule  for  an  attachment^  which  is  served 
too  late  for  cause  to  be  shewn  against  ii 
when  due,  is  thereupon  enlarged  to  the  foU 
lowing  termf  there  must  be  a  personal 
service  of  the  enlarged  rule. 

This  was  a  rule  for  an  attachment  against 
two  parties,  drawn  up  for  the  SOth  of  Ja« 
nuary  last,  and  served  on  one  party  at 
Leeds  on  the  28th,  after  nine  o'clock  at 
night ;  and  on  the  other  at  York  on  the 
doth..  It  was  enlarged  to  this  term,  but 
the  enlarged  rule  was  not  served  personally. 

Erie  was  heard  against  the  rule. 

Alexand^  in  support  of  it. 

Parke,  B. — The  first  rule  was  not  served 
till  too  late:  it  is  therefore  gone.  The 
enlarged  rule  was  not  served  personally ; 
that,  therefore,  is  bad  also. 

Rule  discharged^  with  costs. 


1887. 
April  29. 

Evidence — Pleading. 

An  aUegaiian  m  a  deelaraiian^  thai  ta 
pursuance  of  a  contract  between  plamtiffaMd 
defendant^  "  /•  C  made  a  valuation^**  is  net 
supported  by  evidence  of  a  vahuUion  made 
by  J.  Cs  agent. 

If  the  agent  was  subsdtuted  for  /.  C.  by 
consent  of  the  defendant^  the  plaintiff  skonld 
have  so  declared. 

Assumpsit.  The  declaration  act  forth 
a  contract,  by  which,  the  parties  agreed  to 
be  bound  by  the  valuation  of  one  James 
Cook,  and  then  alleged  that  a  valuatioo 
was  made  by  him. 

The  plea  denied  that  the  valuation  was 
so  made.  ' 

At  the  trial,  before  the  Judge  of  the 
Palace  Court,  it  appeared  that  the  valuatioB 
was  taken  not  by  Cook,  but  by  Atkinson, 
his  clerk  or  agent. 

Gaselee  moved  to  enter  a  verdict  for  die 
defendant,  on  the  issue  raised  by  the  plea; 
against  which, 

Hun^rey  shewed  cause. 

Lord  Abinosr,  C.B. — ^An  agency  that 
implies  discretion,  cannot  be  deputed. 
^  Parke,  B. — You  can  only  support  the 
declaration,  by  shewing  that  the  parties 
agreed  to  take  Atkinson's  valuation,  as  a 
valuation  by  Cook.  If  they  merely  agreed 
to  substitute  him  for  Cook,  you  raonld 
have  declared  on  the  substituted  agreement. 
Rule  absi^ute. 


} 


PLATT  V.  HALL. 


1887. 

May  2. 

Arbitration — Award — Certmnty. 

A  rule  for  delivering  the  postea  to  the 
plaintiffs  to  enter  the  verdict  according  to  the 
award  of  an  arbitrator^  may  be  drawn  i^  m 
reading  the  affidavit  **  and  the  paper  writ- 
ing annexed,  if  the  affidavit  verify  the 
paper  writing  as  a  copy  of  the  award. 

Where  a  verdict  was  taken  for  the  plainr 
tiff  for  2,000/.,  subject  to  a  reference  if  all 
matters  in  difference  to  an  arbitrator,  who 


had  power  to  set  aside  the  verdict  or  redses 
the  da$nages,  and  he  awarded  that  the  plain' 
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tiff  was  entitled  to  demand  90/.  of  the  defen- 
dant^ and  the  defendant  mas  entitled  to  set 
off  SOL,  in  respect  of  journies,  ^c.,  in  his 
plea  and  notice  of  set-off ,  and  that  he  should 
delkoer  up  certain  securities  to  the  plaintiff: 
— Held,  that  the  award  stated  with  sufficient 
certainty  the  amount  for  which  the  verdict 
was  to  he  entered. 

Assumpsit  for  money  paid. 

PleoM — Non  assumpsit,  and  a  set-oiT. 

At  the  Liverpool  Summer  Assizes,  1836, 
a  verdict  by  consent  was  taken  for  the 
plainUiT,  for  £,000/.  damages,  subject  to 
the  award  of  an  arbitrator,  to  whom  all 
matters  in  diiTerence  were  referred,  and 
who  was  to  be  at  liberty  to  reduce  the 
damages,  or  to  enter  a  nonsuit  or  a  verdict 
for  the  defendant. 

The  arbitrator  stated  in  his  award,  that 
the  plaintiff  was  entitled  to  demand  of  the 
defendant  the  sum  of  90/.,  in  respect  of 
the  causes  of  action  mentioned  in  die  de- 
claration, and  that  the  defendant  was  en- 
titled to  set  off  against  such  demand  SO/., 
for  journies  and  expenses  mentioned  in 
his  plea  of  set-off;  and  that  the  defendant 
was  not  entitled  to  set  off  any  sum  for 
commission ;  and  that  he  should  deliver  up 
to  the  plaintiff  certain  securities  mention- 
ed in  the  award. 

Crompton  obtained  a  rule  to  shew  cause 
why  the  postea  should  not  be  delivered  to 
the  plaintiff,  with  liberty  for  him  to  enter 
a  verdict  for  60/.,  upon  the  award  of  the 
arbitrator.  The  rule  was  drawn  up  '*  on 
readmg  the  affidavit  of  J.  C.  (the  arbitra- 
tor's clerk,)  and  the  paper  writing  thereto 
annexed,**  and  the  "paper  writing"  was 
verified  in  the  affidavit,  as  a  copy  of  the 
award  made  in  the  cause. 

WiUmore  shewed  cause,  and  objected 
that  the  nile  was  not  in  the  proper  form. 
It  was  drawn  up  on  reading  the  affidavit 
of  J.  C,  and  the  paper  writing  annexed, 
which  was  insufficient,  as  the  document 
itself  must  be  specified — Sherry  v.  Oakes 

Crompton,  contra. — Sherry  v.  Oakes  is 
also  in  3  DowL  P,C,  349,  and,  it  appears 
there  that  there  was  no  affidavit  verifyin^^ 
the  paper  writing  annexed,  as  being  a  copy 
of  Uie  award. 

(1)  1  Har.  &  Wool.  119. 
New  Sbriss,  VL— Exoheo.  Pl. 


[Parke,  B. — Here,  the  paper  writing  is 
verified  as  a  copy,  which  clearly  distin- 
guishes the  cases.] 

WiUmore  then  contended,  that  the  award 
was  not  certain  or  final.  The  arbitrator 
has  not,  in  terms,  ascertained  any  sum  as 
due  from  the  defendant  to  the  plaintiff,  nor 
expressly  determined  for  what  amount 
the  verdict  was  to  stand.  It  is  not  clear 
upon  this  award,  that  after  the  securities 
have  been  given  up,  and  all  has  been  done, 
that  the  plaintiff  may  not  be  the  debtor  of 
the  defendant. 

Parke,  B. — The  arbitrator  has  settled 
all  the  pecuniary  demands  at  once,  and  all 
that  remains  to  be  done  is  to  deduct  30/. 
from  90/.  He  has  ascertained  with  suffi- 
cient certainty  what  sum  the  plaintiff  is 
entitled  to  recover. 

The  other  Barons  concurring — 

Rule  absolute. 


/'WILLIAM  STONE,  EXECUTOR  OP 
1837.       ^        BENJAMIN  ROGERS,  V.SARAH 
May  2.      i        ROGERS,  executrix  of  GEO. 
V.       ROGERS. 

Agreement — Stamp — Goods  sold  andde- 
Uvered. 

An  agreement  that  the  defendant  should 
have  a  tenement  ofplainliffsfor  20l,a  year, 
and  the  whole  of  plaintiff's  keep  and  main- 
tenance  during  the  life  of  the  defendant,  re- 
quires only  an  agreement  stamp,  and  not  an 
ad  valorem  lease  stamp. 

A  special  count  upon  the  agreement  is  not 
necessary  where  the  plaintiff  has  done  all 
that  is  required  of  him  by  the  agreement ; 
hut  he  may  recover  the  price  of  goods  sold  by 
him  under  it,  on  the  common  count  in  debt  for 
goods  sold  and  delivered. 

Debt  for  goods  sold  and .  delivered  by 
the  plaintiff's  testator  to  th^  defendant's 
testator,  and  for  money  due  on  an  account 
stated. 

Pleas — Nunquam  indebitatus,  and  a  set- 
off, for  work  done  by  the  defendant's  tes- 
tator, and  meat,  drink,  and  washing,  &c. 
found  for  the  plaintiff's  testator. 

At  the  trial,  before  Williams,  J.,  at  the 
Taunton  Spring  Assizes,  1837,  the  plain- 
U 
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tiff  oflfered   the   following  agreement  in  B(mpd8,  Setj.  having  obtained  a  rule 

evidence : —  nisi  accordingly, — 

"September  10,  1836.  Erie  and  Bere    shewed  cause. — ^lliis 

"  An  agreement  between  Benjamin  Ro-  agreement  is  properly  stamped.  No  estate 

gers  and  George  Rogers — that  is  to  say,  of  freehold  could  pass  by  such  an  agree- 

George    Rogers   to   have  my   tenement,  ment.     It  can  only  operate  as  an  agree- 

called  or  known  by  the  name  of  "Davey's,"  ment,  and  not  as  a  lease  for  life.     No  au-^ 

situated  at  Croford,  in  the  parish  of  Wive-  thorities  are  requisite  to  shew  this, 

liscombe,  in  the  county  of  Somerset,  for  [Parke,  B. — None   are   requisite.     It 

20/.  per  year,  and  the  whole  of  my  keep  could  only  be  an  agreement.] 

and  maintenance  during  the  said  life  of  There  was  evidence  of  the  delivery  of 

George  Rogers,  and  to  take  possession  the  articles  mentioned  in  the  agreement ; 

immediately,  and  begin   to   pay  rent  at  and  also  an  admission  that  75L  1  Os.  was 

Michaelmas,  the  said  George  Rogers  to  due.     Secondly,  a  special  count  was  here 

find  reed,  leine,  gads,  and  horse  labour  unnecessary.      Where  an    agreement  is 

for   drawing  materials   for  repairs,  (the  proved  to  take  goods  at  a  certain  price,  a 

cider  press,  engine,  and  twenty-four  hogs-  common  indebitatus  count  is  good,  if  the 

heads  to  remain  on  the  place,)  and  to  take  goods   have   been   actually   delivered  — 

off  the  stock  at  751,  lOs,,  and  to  pay  for  Leeds  v.  Burrows {\),  This  is  an  executed 

tlie  grass  seed.  The  stock  are  as  follows:  contract,  the  consideration  being  the  agree- 

£      s,     d,  ment  for  the  lease,  not  the  actual  execo- 

Hay,  at 7       0     0  tion  of  it.  The  special  contract,  therefore, 

Apples 10       0     0  being  no  longer  open,  but  executed,  the 

Wheat 16     10     0  money  may  be  recovered  upon  the  com- 

2  Bullocks      .     •     .     .     21       0     0  mon  count — Selwyn*s  Nisi  Prius,^,  71,7^ 

8  Sheep,  at  26*.  ...     10       80  edit.,  Chitty  on  Pleading,  p.  298. 

12  Lambs,  at  16*.    .     .       9     12     0  ^ompo*,  ^er^. and  ^u/<, contr^ — Incase 

Hurdles 1       0     0  of  an  agreement  not  under  seal,  the  whole 

"TZZ — 72 — T  consideration  must  be  stated— Cter^  v. 

£75     10     0  Gray  (2). 

*' As  witness  our  hands,  this  10th  day  of  [Parke,  B. — That  was  not  indehiiatus 

September  1826.  assumpsit,^ 

-                          ''Benjamin  Rogers.  Swallow  v.  Beaumont  (S),     This  is  the 

"W.  Stone.  common  rule  of  pleading.  Here  is  a  com- 

"E.  R.  Stone."  plicated  contract  not  divisible.  The  goods 

were  sold  and  delivered  for  a  lease  and 

This  agreement  was  stamped   with   a  for  money. 

ll.  agreement  stamp,  and  on  an  objection  [Parkb,  B. — It  is  not  to  pay  a  joint  sum 

taken  on  the  part  of  the  defendant,  that  it  for  goods  and  the  lease ;  money  is  due  for 

required  an  ad  valorem  lease  stamp,  the  the  goods  as  soon  as  the  consideration  is 

learned  Judge  was  of  that  opinion,  but  re-  performed.] 

ceived  the  evidence,  giving  the  defendant  The  question  is,  whether  everj^ing 
leave  to  move  to  enter  a  nonsuit.  The  has  been  done  by  the  plain tiflf  so  as  to 
delivery  of  the  goods  referred  to  in  the  entitle  him  to  sue  for  goods  sold  and  de- 
agreement  was  proved  ;  but  no  execution  livered.  It  is  different  where  a  contract 
of  a  lease  to  George  Rogers,  of  the  tene-  has  been  rescinded,  and  there  has  been  a 
ment  therein  mentioned.  An  admission  delivery  of  goods.  There,  a  new  contract 
of  751,  lOs.  being  due,  was  also  proved.  A  arises  upon  the  delivery  of  the  goods,  and 
verdict  was  taken  for  the  plaintiff,  for  7 51.  you  may  sue  for  goods  sold  and  delivered: 
lO^.,  with  leave  to  the  defendant  to  enter  but,  here,  the  contract  was  still  open  and 
a  nonsuit,  if  the  Cotirt  should  be  of  opi-  executory.  No  lease  has  been  granted, 
nion  that  the  above  agreement  was  not 

properly  stamped,  or  that  debt  for  goods  (i)  l«  Ewt,  i. 

sold  and  delivered  was  not  the  proper  («)  6  East,  565. 

form  of  action  in  the  present  case.  (3)  «  B.  &  AM.  765. 
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Parks,  B.— This  rule  must  be  dis- 
charged. The  point  being  reserved,  we 
are  enabled  to  deal  with  the  whole  case. 
The  learned  Judge  thought  the  agreement 
not  properly  stamped,  but  received  it  in 
evidence.  I  think  the  agreement  was  pro- 
perly admitted,  as  the  stamp  is  sufficient. 
It  is  only  an  agreement  to  grant  a  future 
lease  for  life,  and  could  not  operate  for 
more  than  an  agreement  not  being  by 
deed, — pritnd  faciei  the  plaintiff  would  be 
entitled  to  recover  upon  that  agreement, 
by  shewing  the  stock  was  taken  by  the 
defendant,  and  in  his  possession.  There 
was  also  evidence  that  751,  lOs.  was  ad- 
mitted to  be  due.  But  it  is  said,  the  form 
of  the  declaration  is  not  proper  ;  I  see  no 
objection  to  it.  You  cannot  sue  for  goods 
sold  and  delivered  upon  an  executory 
contract ;  but,  if  all  has  been  done,  you 
may.  Here,  the  contract  expresses  that 
75L  lOs.  is  to  be  paid  for  the  stock.  It 
would  be  different  if  there  was  no  stipu- 
lated sum.  If  the  lease  was  actually  to  be 
granted,  that  must  have  been  granted  be- 
fore an  action  could  be  brought ;  the  ad- 
mission is  evidence  that  everything  had 
been  done  that  was  required,  and  that 
makes  the  defendant  liable  for  goods  sold 
and  delivered.  I  give  no  opinion  how  it 
might  have  been,  if  there  had  been  one 
entire  sum  for  stock  and  other  things 
which  had  not  been  performed.  My  judg- 
ment rests  upon  this,  that  here  a  stipu- 
lated price  is  to  be  paid  for  stipulated 
goods,  and  that  all  had  been  done  by  the 
plaintiff  that  was  necessary  to  enable  him 
to  recover. 

BoLLAND,  B. — I  am  of  the  same  opinion* 
It  is  said  by  the  defendant,  that  if  there  is 
a  special  agreement  for  the  performance 
o£  several  things,  that  must  be  declared 
upon ;  but,  here,  everything  that  was  ne- 
cessary had  been  done  by  the  plaintiff.  It 
would  have  stood  on  different  grounds  if 
there  had  been  no  admission  of  751,  10«. 
being  due  ;  that  admits  that  the  plaintiff 
had  done  everything  on  his  part.  The 
rule  must  be  discharged. 

Rule  tUscharged, 

Lord  Abinosr,  C.B.  and  Gurnet,  B. 
bad  lefl  the  court. 


1837 
April  25 


15.  I 


BOLtOK,  ASflGKBB  Ot  THORO- 
GOOD,  AN  INSOLVENT,  O. 
SHERMAN. 

-  Voluntary  Transfer  —  Evi- 


Insolvent  • 
dence. 

The  defendant  deUvered  to  A,  some  months 
before  his  insolvency ^fae  horses  tobeusedin  a 
stage  coachf  of  which  he  had  two  only  remain^ 
ing  when  he  went  to  prison,  the  three  others 
having  died,  and  A,  having  bought  three  in 
their  place.  On  the  day  that  A,  went  to 
prison,  he  sent  a  note  authorizing  the  deli" 
^^  of  the  two  original  horses  and  the  three 
new  ones  to  the  defendant.  Any  two  of 
them  were  worth  80/.  In  trover  by  the  as* 
sisnee  for  the  three  horses,  the  defendant 
pleaded  a  sale  of  the  Jive  original  horses  to 
A,  and  an  agreement  that  the  defendant 
might  retake  them,  or  any  of  them,  at  any 
time,  if  any  part  of  the  price  was  unpaid^ 
and  that  2iil.  was  still  unpaid.  No  pres^ 
sure  or  demand  from  the  defendant  was 
shewn: — Held,  that  there  was  no  evidence 
to  shew  that  there  had  been  a  honk  fide 
transfer  of  the  property  in  the  three  horses 
subsequently  purchased  to  satisfy  the  debt  of 
%%l.}  and  that  if  there  was  any  transfer, 
there  was  sufficient  prima  facie  evidence  that 
it  was  voluntary,  within  the  ^2nd  section  of 
7  Geo.  4.  c.  57. 

Trover  for  horses  and  harness  of  the 
insolvent. 

Pleas — first,  not  guilty  ; — second,  that 
the  goods  and  chattels  in  the  declaration 
mentioned,  were  not  the  plaintiff's  pro- 
perty, as  assignee ; — third,  as  to  the  con- 
version by  the  defendant  of  the  horses  and 
harness,  that  before  the  insolvent  petitioned 
for  his  discharge  from  imprisonment,  to 
wit,  on  the  29th  of  November  1885,  the 
defendant  sold  and  delivered  to  the  insol- 
vent divers  horses  and  harness,  being  the 
same  harness  as  in  the  declaration  men- 
tioned, for  150/.,  on  certain  terms  agreed 
upon,  namely,  that  the  defendant  should 
and  might  at  any  time,  until  the  price  of 
the  horses  and  harness  should  be  fully 
paid,  have,  take,  and  retain  the  said  horses 
and  harness  into  his  possession,  as  a  pledge 
and  security  for  the  payment  of  the  said 
price  thereof,  or  so  much  as  was  unpaid, 
and  keep  the  same  as  such  pledge  and  se- 
curity until  the  said  price,  or  such  part  as 
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remafned  unpaid,  thould  be  fiiUy  paid  Oi 
sadtfied ;  and  that  at  the  time  of  the  in- 
version, in  the  declaration  mentioned,  the 
said  price  had  not  been  paid  or  satisfied, 
but  that  22/.  \\s,  Sd.  remained,  and  still 
remains,  due  and  unsatisfied ;  and  that  afler 
the  plaintiff,  as  assignee,  became  possessed 
of  the  horses  and  harness  as  aforesaid,  as 
of  his  own  goods  and  chattels,  as  in  the 
declaration  mentioned,  to  wit,  on  the  1st 
of  May  1836,.  the  defendant  took,  had, 
and  received  the  said  horses  and  harness 
into  his  possession,  as  such  pledge  and 
security  for  the  payment  of  the  said  sum 
so  then  remaining  due  and  unpaid  as  afore- 
said, and  kept  and  detained  the  same  as 
such  pledge  and  security  from  thence  until 
the  commencement  of  this  suit,  as  he  law- 
fully might,  under  and  by  virtue  of  the  said 
terms  and  agreement  on  which  the  said 
horses  and  harness  were  sold  by  him  as 
aforesaid, — which  is  the  conversion  in  the 
declaration  mentioned. 

Replication  and  new  assignment  to  the 
last  plea,  that  the  plaintiff  issued  his  writ 
and  declared  thereupon,  not  for  the  sup- 
posed conversion  in  the  introductory  part 
of  the  last  plea  mentioned,  but  for  that  the 
defendant,  on  the  10th  of  August  1835, 
converted  and  disposed  to  his  own  use, 
divers  goods,  chattels,  and  cattle,  of  which 
the  plaintiff,  as  assignee,  was  lawfully  pos- 
sessed as  of  his  own  proper  goods,  chattels, 
and  cattle,  as  assignee,  different  to  and 
other  than  the  horses  and  harness  in  the 
introductory  part  of  that  plea  mentioned, 
to  wit,  ten  sets  of  coach  harness,  &c.,  ten 
horses,  &c.,  of  the  value  aforesaid,  in  man- 
ner and  form,  &c.,  and  which  grievances 
above  newly  assigned  are  other  and  differ- 
ent grievances  than  those  in  the  last  plea 
mentioned,  &c.  Plea,  not  guilty,  to  the 
new  assignment. 

At  the  trial,  be&re  Lord  Abinger,  C.B. 
at  the  Middlesex  Sittings,  after  last  Mi- 
chaelmas term,  the  following  appeared  to 
be  the  facts  of  the  case : — 

Thorogood,  the  insolvent,  being  the 
coachman  to  a  stage  coach  running  between 
Dover  and  London,  which  belonged  to  the 
defendant,  undertook,  in  November  1835, 
to  horse  the  coach,  one  stage  from  Can- 
terbury to  Houghton,  and,  in  consequence, 
five  horses  and  some  harness  were  taken 
by  one  Simkins,  a  person  in  the  defendant's 


employ*  by  the  order  of  the  defendant's 
foreman,  from  London  to  Canterbury,  and 
were  used  in  the  coach,  upon  the  above- 
mentioned  stage.  Three  of  these  horses 
died,  and  Thorogood  purchased  some 
others  in  their  room.  On  the  28th  of  May 
1886,  Thorogood,  having  become  embar- 
rassed, went  to  prison,  with  the  intentioa 
of  taking  the  benefit  of  the  Lisolvent  Debt- 
ors Act ;  and  having  afterwards  petitioDed 
the  Court  for  his  discharge,  the  plaintiff 
was  appointed  his  assignee.  On  the  same 
day,  or  the  day  after  that  on  which  Thoro- 
good went  to  prison,  a  servant  of  his  deli- 
vered to  the  defendant  a  note  signed  by 
Thorogood,  requiring  the  man,  who  had 
the  care  of  the  horses  at  Boughton,  to 
deliver  them  up  to  the  defendant.  Five 
horses  (three  of  which  were  those  bought 
by  Thorogood,  and  two  of  the  origmal 
five  sent  by  the  defendant),  with  the 
harness,  were  delivered  up  to  and  taken 
possession  of  by  the  defendant.  There 
was  a  demand  and  refusal  of  the  horses 
and  harness  before  action  brought.  It  was 
proved  that  any  two  of  the  Gve  horses 
were  worth  80/.  It  was  objected,  for 
the  defendant,  that  the  form  of  the  new 
assignment  prevented  the  plaintiff  fit>m 
recovering,  unless  he  proved  a  conversion 
of  more  than  the  five  horses  and  the  hameii 
spoken  of  in  the  agreement  in  the  third 
plea ;  and  also  that  there  was  no  evidence 
to  shew  that  the  horses  belonged  to  the 
plaintiff  as  assignee,  as  Thorogood  retained 
the  property  in  them  when  they  were  re- 
delivered to  the  defendant.  The  learned 
Judge  thought  that  the  third  plea  could 
only  apply  to  the  two  remaining  horses  of 
the  original  five ;  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion,  that  upon  these 
pleadings  the  plaintiff  was  not  entitled  to 
recover  the  other  three ;  and  he  told  the 
jury,  that  the  question  for  them  was,  whe- 
ther the  transfer  of  the  horses  by  Thoro- 
good to  the  defendant  was  made  volunta- 
rily, and  with  the  intention  of  taking  the 
benefit  of  the  Insolvent  Act;  that  the 
plaintiff  must  give  some  proof  of  volunta- 
riness ;  but  he  was  of  opinion  he  need  not 
give  more  than  he  had  done.  The  plaintiflT 
had  a  verdict  for  60/.,  the  value  of  the 
three  horses.     In  Hilary  term — 

BampaSf  Serj,  moved,  pursuant  to  leave. 
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upon  the  point  as  to  the  new  aisignment, 
and  contended,  that  the  plaintifF  could  not 
new  assign  the  taking  of  other  horses,  as 
there  was  only  one  tMng  and  one  conver- 
sion. If  he  had  taken  issue  on  the  plea, 
and  shewn  that  the  justification  did  not 
extend  to  the  five  horses,  the  defendant 
must  have  proved  a  lien  upon  aU  of  them. 
He  cited  Barnes  v.  Hunt  (1),  and  Oakley 
V.  Davies  (ft). 

[Parke,  B. — Under  this  new  assign- 
ment, the  plaintiff  has  to  prove  that  the 
defendant  took  some  horses  on  which  he 
had  no  lien.] 

In  1  Wms.  SaunderSf  299,  it  is  said, 
*'  The  plaintiff*  cannot  new  assign,  unless 
there  have  heen  two  assaults,  &c.,  at  least 
committed  upon  him,  for  the  new  assign- 
ment is  an  acknowledgment  by  the  plaintiff 
that  the  defendant  has  justified  one  as- 
sault." Secondly,  there  was  no  evidence 
to  shew  any  property  in  those  horses  in 
the  plaintiff  as  assignee,  as  the  re-delivery 
of  them  by  Thorogood  to  the  defendant, 
prevented  the  property  in  them  from  vest- 
ing in  the  plaintiff  as  assignee. 

The  Court  having  granted  a  rule  upon 
the  last  point,  and,  after  consideration,  re- 
fused it  upon  the  point  of  pleading, — 

Kellt/f  Godson,  and  Zee,  now  shewed 
cause. — The  questions  are,  first,  whether 
there  was  any  evidence  of  a  transfer  of 
these  horses  by  the  insolvent  to  the  defen- 
dant ;  and  secondly,  if  there  was,  whether 
the  transfer  was  bond  fide,  or  voluntary 
and  fraudulent,  under  the  d2nd  section  of 
the  7  Geo.  4.  c.  57.  Upon  the  evidence, 
there  is  no  contract  or  bargain  under 
which  the  defendant  could  set  up  any 
claim  at  all  to  three  of  these  horses ;  and 
therefore  the  question,  whether  the  trans- 
fer was  fraudulent  or  bond  fide  does  not 
arise.  These  three,  which  had  been  pur- 
chased by  the  insolvent,  were  clearly  his 
own  property,  and  he  had  them  at  the 
time  he  went  to  prison.  There  is  no  evi- 
dence that  they  were  sent  to  satisfy  a  debt; 
and  it  will  not  be  inferred,- that  they  were, 
merely  because  there  had  been  originally 
a  delivery  of  five  horses  by  the  defendant. 
The  order  sent  by  the  insolvent  to  deliver 
the  horses  to  the  defendant  was  no  evi- 
dence of  any  previous  sale. 

(1)  11  East,  450. 
{%)  16  Eist,  82. 


[Aldersoh )  B. — If  a  person  sa3rs,  "  De- 
liver my  horses  to  A.  B,"  is  that  evidence 
of  a  sale  to  A.  B ;  or  of  a  deposit  as  a 
security  for  a  debt ;  or  of  their  being  sent 
merely  to  be  taken  care  of?  If  it  is  equally, 
applicable  to  either  view,  it  is  not  evidence 
of  either  without  something  further  to 
apply  it  to  either.] 

But  if  any  inference  could  arise  that 
they  were  sent  to  satisfy  a  debt,  it  is 
rebutted  by  the  evidence,  which  goes 
strongly  to  shew  that  the  transfer  was 
purely  voluntary.  The  horses  are  sent 
when  the  insolvent  is  in  prison,  without 
any  application  from  the  defendant  or  any 
pressure  whatever.  The  insolvent  of  his 
own  accord  sends  an  order  by  his  own 
servant  for  a  delivery  to  the  defendant. 
The  onus  of  the  proof  is  on  the  assignee — 
Doe  d.  BoydeU  v.  Qillett  (3) ;  and  here 
there  was  strongprund  /acie  evidence  of 
voluntariness.  The  defendant  could  not 
be  called  to  shew  there  was  no  pressure 
or  solicitation  on  his  part.  This  case  is 
clearly  distinguishable  from  Davies  ▼• 
Acocks  (4). 

Bompas,  Serj.  and  Peacock ,  contrii. — 
There  was  sufficient  evidence  of  an  existing 
debt  from  the  proof  of  a  delivery  of  five 
horses  by  the  defendant  to  the  insolvent; 
and  it  was  a  question  for  the  jury,  whether 
this  transfer  was  not  intended  as  a  discharge 
of  that  debt.  This  question  was  not  asked 
of  the  jury,  but  only  whether  there  was  a 
fraudulent  preference. 

[Parke,  B. — There  is  no  evidence  of 
any  sale  by  the  defendant.] 

This  transfer  passed  the  property,  it 
having  been  made  to  satisfy  a  bond  fide 
debt,  and  so  the  defendant  was  entitled  to 
the  verdict  upon  the  second  plea,  as  the 
plaintiff  was  never  possessed  of  these 
horses  as  of  his  own  property,  which  is 
alleged  in  the  declaration.  In  trover,  a 
property  entitling  the  party  to  possession 
must  be  shewn  ;  and  it  was  necessary  for 
the  plaintiff  to  shew  he  had  such  a  property 
as  would  draw  with  it  the  possession.  But 
here  the  possession  was  in  the  defendant. 
Secondly,  there  was  no  evidence  that  the 
conveyance  of  these  horses  to  the  defen- 
dant was  voluntary  within    the  meaning 

(3)  2  Cr.  M.  &  R.  597. 

(4)  Ibid.  461 ;  8.  c.  4  Ijkw  J.  Rep.  (N.s.)  Excb. 
251. 
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of  the  Sftnd  section.  The  onus  is  on  the 
party  who  says  it  is  voluntary,  and  it  was 
for  the  plaintiff  to  make  it  out.  Here 
they  have  not  produced  all  the  evidence 
that  was  in  their  power,  as  the  person  by 
whom  the  order  was  sent  has  not  been 
called,  and  the  inference  arising  from  that 
is  against  the  plaintiff.  The  jury  were 
not  asked  with  sufficient  distinctness,  whe- 
ther the  plaintiff  had  proved  the  onus 
which  was  upon  him  or  not.  This  is  not 
a  case  where  it  was  impossible  to  give  di- 
rect evidence  of  volimtariness. 

Lord  Abinoer,  C.B. —  I  think  this  rule 
must  be  discharged;  and  I  cannot  avoid 
remarking,  that  the  controversy  in  this 
case  has  principally  arisen  from  the  new 
forms  of  pleading.  The  plaintiff  brings 
trover  for  five  horses,  and  the  defendant 
contends  they  were  delivered  to  him  by 
the  insolvent,  in  pursuance  of  a  pledge, 
and  to  satisfy  a  debt  of  22/.  only.  To 
this  the  plaintiff  answers,  **  three  of  the 
horses,  at  all  events,  were  not  given  under 
any  pledge,  and  those  are  the  three  I  go 
for."  But,  it  is  said,  you  cannot  look  at  an 
admission  in  one  plea  to  assist  another ;  to 
which  I  agree ;  but  yet,  if  a  certain  fact  is 
admitted  through  the  cause,  it  must  be 
taken  for  all  purposes — Stracy  v.  Biake(5). 
Here  the  plainUff  says,  '*  I  am  not  going 
for  any  of  the  original  five  horses  mention- 
ed in  the  allied  agreement,  but  for  three 
others."  Then  the  question  arises  on  the 
first  two  pleas,  whether  those  three  horses 
were  given  in  satisfaction  of  any  debt  or 
lien.  There  is  no  suggestion  of  any  other 
debt  or  balance,  than  the  22/.  due  on  the 
original  transaction.  And  my  opinion  is, 
that,  taking  the  whole  case  together,  there 
was  no  evidence  from -which  the  jury  could 
infer  any  intention  in  the  insolvent  to 
change  the  property.  The  only  evidence 
of  any  debt  at  all,  is  to  be  collected  firom 
the  third  plea ;  and,  it  being  admitted  on 
both  sides,  that  the  balance  due  on  that 
transacticm  is  ZiLi  and  that  any  two  of 
the  horses  sent  were  worth  more  than  that 
sum,  what  inference  can  arise  firom  sending 
the  three  in  question  to  the  defendant,  but 
that  they  were  to  be  kept  for  the  insolvent 
till  he  came  out  of  prison  ?     But,  on  the 

(5)  1  Mee.  &  WeL  168. 


aeeond  pointi  I  am  not  prepared  to  say 
that  this  ease  is  denuded  of  all  evid^ioe 
on  the  part  of  the  plaintiff  of  voluntari- 
ness. It  is  incumbent  on  him  to  give  some 
evidence  of  that,  and  I  think  he  did  here. 
This  is  a  case  of  the  delivery  of  three 
horses,  by  a  man  who  had  just  gone,  or 
was  on  the  point  of  going,  to  prison,  and 
intending  to  apply  for  his  discharge  under 
the  Insolvent  Debtors  Act.  He  could  not 
apprehend  any  personal  danger  firom  a 
creditor  at  that  time.  It  did  not  appear 
that  any  demand  was  made  upon  him  by 
the  defendant.  I  think  that  all  these  were 
circumstances  tending  to  shew,  that  what 
the  insolvent  did,  was  voluntary. 

Parke,  B. — I  also  think  that  there 
ought  to  be  no  new  trial.  I  have  had 
some  doubt,  whether,  on  the  first  ground* 
we  could  have  disposed  of  this  without  a 
new  trial,  and  whether  there  was  not  some 
evidence  of  a  bond  fde  transfer,  and  then 
the  case  would  have  been  decided  on  one 
or  other  of  the  first  two  pleas  being  found 
for  the  defendant.  But  it  went  to  the 
jury  on  another  ground,  namely,  whether, 
assuming  there  was  a  transfer  of  the  three 
horses,  it  was  a  voluntary  transfer  or  not. 
I  think  the  summing  up  of  the  learned 
Judge  was  correct,  as  he  only  said  that 
the  plaintiff  need  not  give  more  proof  on 
that  point  than  he  had  done ;  not  diai  the 
onus  was  not  upon  him.  There  is  no  qoes- 
tion  as  to  the  law.  The  assignee,  in 
order  to  recover*  must  bring  himadyf  within 
the  d2nd  section  of  the  act,  and  the  bur- 
then of  the  proof  is  on  him ;  and  be  is  en- 
titled to  recover,  if  he  gives  pnmdfadi 
evidence  that  the  transfer  was  voluntary. 
He  might  have  given  fbrther  evidmce, 
but  I  think  he  was  not  bound  to  do  so. 
He  shewed  enough  to  raise  a  presumptioo 
that  the  delivery  of  the  three  horses  did  not 
arise  from  the  pressure  or  demand  of  the 
defendant.  Now,  the  circumstances,  firom 
which  it  may  be  presumed  that  the  delivery 
here  was  voluntary,  are,  the  improbability 
of  giving  up  five  horses,  any  two  of  whidi 
were  of  sulBcient  value  to  satisfy  the  de- 
mand of  22/. ;  for  what  could  this  be  but 
for  a  fi'audulent  purpose  ?  The  time  when 
it  isdone*  too,  is  also  material— on  the  day 
of  the  insolvent's  going  to  prison,  when  hie 
could  haye  no  advantage  from  it.  These 
two  circumstances  were,  I  think,  enough 
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to  constitute  a  ffim^fade  case  of  Tolun- 
tarinesa,  to  go  to  tl»  jury.  It  b  only  re- 
quisite here  that  the  transfer  should  be 
voluntary,  and  it  need  not  be  in  contempla- 
tion of  taking  the  benefit  of  the  Insolvent 
Act. 

Aldbrson,  B. — I  am  of  the  same  opi- 
nion. The  only  evidence  of  the  transfer 
of  the  property  is  the  order  sent  by  the 
insolvent.  Now,  how  was  that  given?  and 
what  presumption  arises  from  it?  We 
must  look  at  all  the  circumstances  sur- 
rounding the  transaction.  It  is  shewn 
that  any  two  of  the  horses  were  worth  30/., 
and  that  only  two  of  the  five  sent  to  the 
defendant,  were  originally  delivered  by 
the  defendant  to  the  insolvent.  It  was 
reasonable  that  those  two  only  should  be 
re-delivered  under  the  original  bargain,  as 
the  defendant  had  nothing  to  do  with  the 
other  three.  As  to  them,  it  is  more  reason- 
able to  suppose  that  they  were  to  be  re- 
tained by  the  defendant,  for  the  use  of  the 
insolvent  when  he  came  out  of  prison. 
Then,  as  to  the  second  point,  I  think  there 
was  abundant  evidence  of  voluntariness  as 
to  the  three  horses  with  which  the  defen- 
dant had  nothing  to  do :  there  being  no 
other  debt  shewn  between  the  parties,  it 
was  reasonable  for  the  jury  to  conclude 
that  the  transfer  was  voluntary. 

GuRNBT,  B.  concurred. 


Rule  discharged. 


1837 
May  6 


>     NUftSE  V,  RAT,  EXECUTRIX. 

Costs — Inconsistent  Pleas. 


Where  the  plaintiff  succeeds  on  non  aS" 
sumpsit,  and  the  defendant  on  a  plea  of  pay' 
ment,  the  plaintiff  will  not  be  allowed  more 
costs  than  those  occasioned  by  placing  the 
first  plea  upon  the  record. 

To  indebitatus  assumpsit,  the  defendant 
pleaded,  first,  non  assumpsit;  secondly, 
payment.  The  plaintifThad  a  verdict  on  the 
first  issue,  and  the  defendant  on  the  second. 
The  Master,  in  taxing  the  plaintifTs  costs, 
had  allowed  him,  amongst  others,  for 
drawing  the  record ;  distringas;  passing 
the  record;  venire;  fees  to  counsel,  and 
court  fees. 


Turner  having  obtained  a  rule  for  the 
Master  to  review  his  taxation — 
Bompast  Serj.  shewed  cause. 

Per  Curiam. — The  rule  must  be  abso- 
lute. The  plaintiff  can  only  be  allowed 
the  extra  costs  beyond  what  they  would 
have  been  if  payment  only  had  been  plead- 
ed ;  and  the  same  rule  must  be  applied  to 
the  court  fees. 

Rule  absolute. 


i) 


ALDRIDGE  V.  BULLER. 


1887 

May  8 

Outlawry — Costs — Judgment  as  in  case 
of  a  Nonsuit. 

An  outlaw^  mho  has  obtcdned  judgment  as 
m  case  of  nonsuit,  cannot  charge  the  plaintiff 
in  execution. 

If  he  sue  out  a  habeas  corpus  for  that 
purpose,  the  Court  will  set  it  aside  on  motion, 
provided  the  plaintiff  apply  before  the  return 
of  the  writ,  and  before  anything  has  been 
done  on  it,  and  will  not  put  the  plaintiff  to 
his  audita  querela. 

QuBdre— whether  the  writ  of  maditk  que- 
rel4  lies  for  a  plaintiff  who  has  suffered 
judgment. 

The  defendant,  in  this  action,  having 
been  outlawed  in  the  month  of  May  183G, 
in  an  action  brought  against  him  by  an- 
other party,  in  February  1837,  obtained 
judgment,  as  in  case  of  a  nonsuit  against 
the  present  plaintiff.  In  March  last  he 
sued  out  a  writ  of  habeas  corpus  ad  satis' 
faciendum,  directed  to  the  marshal  of  the 
King's  Bench  prison,  in  whose  custody  the 
plaintiff  was  in  another  action,  for  the 
purpose  of  charging  him  in  execution  for 
costs ;  and  on  the  29th  of  April — 

Price  obtained  a  rule  to  shew  cause  why 
the  habeas  corpus  should  not  be  set  aside, 
without  costs,  on  the  ground  that  the  de- 
fendant had  himself  been  outlawed,  and 
therefore  could  not  set  the  process  of  the 
Court  in  motion  against  the  plaintiff*. 

/.  W.  Smith  shewed  cause. — This  appli- 
cation comes  too  late.  The  plaintiff  might 
have  moved  to  set  aside  the  judgment  any 
time  after  February  1837 ;  and  he  might 
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have  moved  on  any  day  in  April,  prior  to 
the  twenty-ninth,  to  set  aside  the  habeas 
corpus, 

[LordAbinoer,C.B. — I  see  no  principle 
on  which  we  can  say  he  is  too  late.  The 
habeas  corpus  is  a  process  by  which  the 
defendant  is  about  to  enforce  his  claim  for 
costs,  instead  of  taking  out  execution.] 

The  rule  of  law,  which  prevents  an  out- 
lawed plaintiff  from  proceeding,  does  not 
apply  to  an  outlawed  defendant — Saun- 
derson  v.  Hudson  (I). 

[Parke,  B. — He  is  here  as  a  mtasi  plain- 
tiff to  enforce  a  claim  for  costs.  J 

But  he  is  not  here  of  his  own  accord ;  he 
was  forced  into  court  by  the  plaintiff's 
suing  him ;  and  if  he  cannot  recover  exe- 
cution for  his  costs,  he  has  been  defending 
himself  at  the  risk  of  having  to  pay  da- 
mages and  costs  in  case  of  failure,  yet 
with  no  means  of  indemnifying  himself  in 
case  of  success.  If  the  plaintiff  will  sue 
an  outlaw,  he  ought  to  take  the  conse- 
quences. 

[Parke,  B, — ^How  does  it  appear  that 
the  defendant  was  an  outlaw  when  the 
plaintiff  commenced  his  action  ?] 

That  may  be  presumed  from  the  lapse 
of  time  between  May,  when  the  outlawry 
took  place,  and  February,  when  the  judg- 
ment was  signed. 

[Parke,  B. — If  an  action  had  been 
brought  on  the  judgment,  might  not  the 
plaintiff  have  set  up  the  outlawry  as  a 
defence  ?] 

Yes;  but  he  must  have  pleaded  it  in 
abatement,  and  would  have  had  only  four 
days  for  that  purpose ;  why  should  he  be 
allowed  twenty-nine  when  he  comes  by 
way  of  motion  ? 

[Parke,  B. — Outlawry  need  only  be 
pleaded  in  abatement  when  the  cause  of 
action  is  not  forfeited.] 

Here  the  costs  were  not  forfeited. 

[Abinoer,  C.B. — Have  you  any  autho- 
rity for  that  ?] 

Fm.  Abr.  *  Outlawry,'  C,  Lutw.  216, 
shew,  that  where  a  demand  is  not  reduced 
to  a  certainty  at  the  time  of  the  outlawry, 
it  is  not  forfeited. 

[Abinoer,  C.B. — The  principle  is  alto- 
gether against  you.  There  was  a  case  in 
the  Common  Pleas,  where  the  Court  re- 

(1)  3£Mt,  143. 


fused  to  set  aside  air  annuity  deed  at  the 
instance  of  an  outlaw,  though  no  memorial 
was  enrolled.] 

That  was  Loukes  v.  Holbeach{t\  but 
there  the  applicant  sought  to  impugn  a 
just  demanu:  here  he  has  been  drugged 
into  court  to  defend  himself  against  what 
the  plaintiff,  by  suffering  judgment,  now 
confesses  to  be  an  unjust  one.  At  all 
events,  the  Court  will  not  interfere  by  mo- 
tion, but  will  put  the  plaintiff  to  his  anditA 
quereld ;  for  that  is  the  remedy,  on  the  adop- 
tion of  which  the  Court  insists,  whenever 
relief  from  a  judgment  is  claimed  on  odious 
or  doubtful  gprounds.  Here  the  objection 
is  odious,  for  it  goes  to  the  defendant's 
personal  disability ;  and  it  is  also  doubtful 
In  Simons  v.  Blake  (d),  this  Court  put  a  de- 
fendant, who  insisted  that  the  plaintiff  was 
a  felon,  to  his  audild  quereld. 

[Parke,  B. — ^The  words  of  that  writ  are 
auditd  quereld  defendentis.  The  applicant 
here  is  a  plaintiff.'] 

That  is  the  form  given  in  the  prece- 
dents; but  the  remedy  is  open  to  any 
person  aggrieved  by  a  judgment. 

Lord  Abinoer,  C.B. — It  is  a  perfeodj 
clear  principle,  that  an  outlaw  can  come 
into  a  court  of  justice  for  no  purpose  ex- 
cept that  of  reversing  his  oudawry.  He 
has  no  locus  standi.  Here  he  is  seeking 
to  make  use  of  the  process  of  the  Court  to 
enforce  a  claim.      He  has  no  right  to  do 


Parke,  B. — The  only  doubt  I  enter- 
tained was,  whether  the  application  was  in 
time.  But  I  think  it  is  sufficient  that  it 
has  been  made  before  the  return  of  the 
writ,  and  before  anything  has  been  done 
upon  it. 

Alderson,  B. — It  has  been  laid  down, 
again  and  again,  that  an  outlaw  cannot 
come  into  a  court  of  justice  ad  hcrandim. 
What  is  he  doing  here  ? 

Rule  absobUet  wUhoMi  casts. 

<f )  4  Biog.  419;  t.  c.  6  Uw  J.  Rep.  CP.  ST. 
(3)  t  Cr.  H.  &  R.  416  ;  4  Uw  J.  lUp.  (lu.) 
Eicb.  f  59. 
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MORGAN   V,    SEAWARD    AND 
OTHERS. 

Patent — Novelty — Improvement, 

Before  the  date  of  a  patent^  A^  by  the  tn- 
structione  of  the  patentee^  and  wider  an  in- 
junction ofeecreeyt  made  a  pair  of  wheels^ 
on  the  principle  mentioned  in  the  patent,  for 
Bf  whkhf  when  made,  were  not  exposed  to 
view  at  the  factory,  btU  were  shortly  taken 
to  pieces,  packed  up,  and  sent  abroad,  for  the 
use  of  a  company  abroad,  but  which  had 
shareholders  tn  England,  B.paid  A,  for 
mainng  the  wheels : — Held,  that  this  was  not 
such  a  pubUcation  as  that  the  invention  at 
the  date  of  the  letters  patent  was  not  new, 
within  the  meaning  of  the  statute  2 1  James  1 , 
c.  S,  s,  5. 

Where  a  patent  suggested  several  inven- 
turns  to  be  improvements,  some  of  which  the 
jury  found  not  to  be  so : — Held,  that  the  patent 
was  void  upor  the  ground  of  fraud  on  the 
Crown. 

Case  for  the  infringement  of  a  patent. 
The  declaration  stated,  that  one  Elijah 
Galloway,  before  and  at  the  time  of  the 
making  of  the  letters  patent,  and  of  the 
committing  of  the  gprievances  by  the  defen- 
dants, was  the  true  and  first  inventor  of 
certain  improvements  in  steam-engines,  and 
in  machinery  for  propelling  vesseb,  which 
improvements  were  applicable  to  other 
purposes,  and  thereupon  his  late  Majesty, 
King  Creorge  the  Fourth,  on  the  2nd  day 
of  July  1829,  by  his  letters  patent,  bear- 
ing date  at  Westminster  the  day  and  year  ^ 
aforesaid,  under  the  great  seal  of  the 
United  Kingdom,  (reciting  the  inventions 
as  above  stated)  gave  and  granted  by  the 
said  letters  patent,  for  himself,  his  heirs  and 
successors,  unto  the  said  Elijah  Galloway, 
his  executors,  administrators,  and  assigns, 
his  late  Majesty's  special  licence,  full 
power,  sole  privilege,  and  authority,  that 
he,  the  said  Elijah  Galloway,  his  executors, 
administrators,  and  assigns,  by  himself 
and  themselves,  his  servants  and  agents, 
&c.,  or  any  others  with  whom  the  said 
Elijah  GiaUoway  should  agree  during  the 
term  of  years  thereinafter  expressed, 
should  use,  &c.  his  said  invention  within 
Great  Britain  and  Ireland,  and  his  Majes- 
ty's dominions  and  his  colonies  and  plan- 
tations abroad,  as  to  them  should  seem 
New  Series,  VI.— Excheq.  Pl. 


meet ;  to  have  and  enjoy  the  powers,  privi- 
leges, and  advantages  thereinbefore  granted 
unto  the  said  Elijah  Galloway  for  the  term 
of  fourteen  years  from  the  date  of  the 
letters  patent,  according  to  the  statute  in 
such  case  made  and  provided.  Provided 
always,  and  the  letters  patent  were  and 
were  to  be  upon  this  condition,  that  if  at 
any  time  during  the  said  term  thereby 
granted,  it  should  be  made  appear  to  his 
said  late  Majesty,  his  heirs  or  successors, 
or  any  six  or  more  of  his  said  late  Ma- 
jesty's Privy  Council,  that  the  said  grant 
was  contrary  to  law,  or  prejudicial  or  in- 
convenient to  his  said  late  Majesty's  sub- 
jects in  general,  or  that  the  said  invention 
was  not  a  new  invention,  as  to  the  public 
use  and  exercise  thereof  in  England  and 
Wales,  and  his  said  late  Majesty's  colonies 
and  plantations  abrbad,  or  not  invented 
and  found  out  by  the  said  Elijah  Galloway, 
then  upon  signification  or  declaration 
thereof  to  be  made  by  his  said  late  Ma- 
jesty, his  heita  or  successors,  or  by  tlie 
Lords  and  others  of  his  Privy  Council,  the 
said  letters  patent  should  forthwith  cease 
and  determine,  and  be  utterly  void  to  all 
intents  and  purposes.  The  whole  of  the 
letters  patent  were  then  fully  set  out  in  the 
declaration,  which  afterwards  went  on  to 
state,  that  the  said  Elijah  Galloway  did,  on 
the  23rd  of  December  1829,  in  pursuance 
of  a  proviso  in  the  letters  patent,  by  a  cer- 
tain instrument  under  his  hand,  particularly 
describe  the  nature  of  his  invention,  and 
how  the  same  was  to  be  performed,  and 
cause  the  said  instrument  to  be  enrQlled 
within  six  calendar  months  in  the  Court 
of  Chancery.  It  then  stated,  that  by  an 
indenture  dated  October  1829,  the  said 
Elijah  Galloway  assigned  the  said  letters 
patent  unto  the  plaintiff*  for  the  residue  of 
the  term.  It  then  stated  an  infiringement 
of  the  patent  by  the  defendants  on  the  1st 
day  of  June  1831,  and  on  divers  other 
days,  in  England,  and  that  they  unlawfully 
and  unjustly,  without  the  leave,  &c.,  sold 
divers  pieces  of  machinery  in  imitation  of 
that  part  of  the  invention  of  the  said  Eli- 
jah Galloway  for  propelling  vessels,  in 
breach  of  the  privilege  granted  to  the  said 
Elijah  Galloway  and  his  assigns,  8rc.,  and 
that  they  also  made  certain  additions  and 
alterations,  whereby  they  pretended  to  be 
the  inventors  of  the  said  invention,  and  put 
X 


Digitized  by 


Google 


154 


EXCHEQUER  OF  PLEAS : 


in  practice  the  said  imitation,  in  breach  of 
the  letters  patent,  and  against  the  privilege 
granted  to  the  said  Elijah  Galloway  and  his 
assigns. 

The  defendants  pleaded,  first,  not  guilty ; 
secondly,  that  the  said  Elijah  Galloway  did 
not  by  any  instrument  in  writing  particu- 
larly describe  the  nature  of  his  invention, 
and  in  what  manner  the  same  was  to  be 
performed ;  thirdly,  that  the  alleged  inven- 
tion in  the  declaration  mentioned  is  not  an 
improvement  in  steam-engines  ;  fourthly, 
that  the  said  alleged  invention  in  the  decla- 
ration mentioned  is  not  an  improvement  in 
machinery  for  propelling  vessels;  6thly, 
that  the  said  alleged  invention  in  the  de- 
claration mentioned  was  not  at  said  time 
when  the  said  letters  patent  were  granted  as 
in  the  declaration  mentioned,  new,  and  that 
the  said  Elijah  Galloway  was  not  the  true 
and  first  inventor  thereof;  sixthly,  that 
said  alleged  invention  in  the  deckration 
mentioned  was  and  is  of  no  use,  benefit,  or 
advantage  to  the  public  whatsoever. 

Upon  these  pleas  issue  was  joined.  The 
action  was  tried  before  Alderson,  B.,  at 
the  Middlesex  sittings  afler  Hilary  term 
1836. 

The  specification  stated  the  nature  of 
Elijah  Galloway's  invention  to  consist, 
*'  first,  in  an  improvement  of  the  steam-en- 
gine, whereby  I  am  enabled  to  obtain  a 
rotatory  motion  from  the  alternating  action 
of  the  axis  of  a  piston,  which  piston  makes 
about  three-fourths  of  a  revolution  within 
the  steam  cylinder ;  and  secondly,  in  an 
improvement  on  paddle-wheels  for  pro- 
pelling vessels,  whereby  the  fioat-boards 
or  paddles  are  made  to  enter  and  come 
out  of  the  water  in  positions  the  best 
adapted,  as  far  as  experiments  have  deter- 
mined the  angle  for  giving  full  effect  to 
the  power  applied."  It  then  proceeded  to 
describe  the  manner  in  which  the  invention 
was  to  be  applied,  by  description  and  by 
reference  to  a  plan  to  the  specification  an- 
nexed. It  then  proceeded  thus : — "  It  is 
only  necessary  further  to  add,  that  the  im- 
provement in  the  steam-engine  is  applica- 
ble to  engines  for  driving  machinery  on 
land,  and  for  raisins  water,  as  well  as  for 
marine  purposes,  and  that  the  improvement 
in  the  paddle-wheel  may  be  applied  to 
undershot  water-wheels,  as  well  as  for 
propelling  vessels.** 


The  learned  Judge  lefV  the  following  two 
questions  of  fact  to  the  jury  :-— first,  whe- 
ther the  specification  sufficiently  described 
the  invention ;  and  secondly,  whether  the 
invention  in  the  steam-engine  was  useful. 
The  jury  found  the  specification  to  be  su^ 
ficient,  and  the  steam-engine  not  useful. 
And  they  found  for  the  plaintiff  on  tbe 
first,  second,  and  fourth  pleas,  and  for  the 
defendants  on  the  third  and  sixth.  Tbe 
learned  Judge  also  directed  a  verdict  to  be 
entered  for  the  defendants  on  the  fifUi 
plea,  upon  evidence  which  is  fully  stated 
in  the  judgment  in  this  case,  ghring  die 
plaintiff  leave  to  move  to  enter  a  verdict 
for  him  on  that  plea. 

Sir  F,  PM>ck  moved  accordingly  to 
enter  a  verdict  for  the  plaintiff  on  t^  fifth 
plea,  upon  afSdavita  denying  tbe  publica- 
tion of  the  invention  before  the  granting  of 
the  letters  patent,  and  for  judginent  aoa 
obstante  verecUctOt  on  the  third  and  sixth 
pleas.  The  invention  consists  of  two  parts^ 
first,  a  steam-engine  on  a  novel  construe- 
tion  ;  secondly,  a  new  mode  of  makmg  the 
floats  of  the  peddles  strike  the  water  widi 
greater  force,  so  as  to  prevent  the  back- 
water. Both'parts  are  new :  one  is  clearly 
useful;  it  is  immaterial  that  the  other  is 
not  useful.  Lewis  v.  Marling (l)^  Hanwrih 
v.Hardcastle(%).  BruiUonY.  Hamkes{S)i» 
distinguishable.  The  Court  having  granted 
a  rule  to  shew  cause,— 

The  AUomey  General  (CampbeU),  Pci- 
ioch^  Alexander^  and  John  Jervis,  shewed 
cause. — If  the  third  issue,  which  has  been 
« found  for  the  defendants,  be  a  material 
issue,  it  is  quite  unnecessary  to  consider 
whether  the  others  are  so  or  not.  But,  it 
cannot  be  the  law,  that  the  imUiUiy  of  the 
invention  is  no  objection  to  the  validity 
of  a  patent.  Lewis  v.  Marling  does  not 
support  that  position.  In  3  Cohi's  huA- 
tutes,  p.  184,  the  commentary  upon  the 
statute  21  James  I.  states,  that,  atcoannoD 
law,  to  support  a  patent,  there  must  be 
urgens  necessitas  et  evidens  uHliias,  and  the 
statute  gives  the  Crown  no  greater  powers 
than  existed  at  common  law.  It  is  a  ccmi- 
mon  plea  to  deny  the  improvement  of  a 

(1)  lOB.&C.  9f;«.c.8LawJ.Kep.lCB.46. 
(t)  1  Biog.  N.C.  18t ;  •.  c.  3  Ltw  J.  lUp.  (ha) 
C.P.  311. 

(^5)  4  B.  &  Aid.  541. 
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patent  right,   which  always  involves  the 
two  points  of  noveliy  and  utility, 

(Parke,  B. — The  question  is,  whether 
there  is  any  authority  for  the  proposition, 
that,  at  common  law,  the  patent  must  be 
for  something  useful.] 

Besides  the  authority  in  the  3rd  Inst., 
ManUm  v.  Parker  (4)  is  to  the  same  effect, 
and  also  Edgebury  y,  Stephens  {5\  Rex  v. 
Jrkmight  (6),  BoviU  v.  Moore(7\  Walker 
V.  Congreee  (8),  HiUv.  Thompson  (9),  Wood 
▼.  Zimmer  (10),  Here,  the  jury  having 
found  that  ^is  was  not  an  improvement  on 
the  steam-engine,  the  patent  is  void  for 
that  part,  and,  if  so,  is  void  altogether — 
Bnmton  v.  Hawkes,  Secondly,  there  was 
no  nooelty  in  this  invention ;  the  facts  shew* 
that  there  had  been  such  a  putting  in  use 
of  this  invention  before  obtaining  the  let- 
ters patent,  as  makes  the  patent  void ;  the 
nature  of  the  use  was  such  as  would  have 
invalidated  a  patent  taken  out  by  any  other 
person  for  the  same  invention ;  and,  from 
the  affidavits,  it  appears,  there  was  a  pub- 
lication, though  the  communication  was 
made  only  to  the  workmen :  the  two  pairs 
of  paddles  that  were  sent  to  the  Trieste 
Company,  were  published,  being  sent  there 
for  sale,  and  not  for  a  mere  experimental 
trial. 

[Parks,  B. — Is  this  a  putting  it  in  use 
in  England  ?  There  must  be  a  new  ma- 
chine, which  others  do  not  use  at  the  time.] 

If  the  wheels  had  been  publicly  exhi- 
bited, a  patent  could  not  have  been  taken 
out :  by  the  exhibition,  the  invention  had 
ceased  to  be  new.  Here  the  plaintiff  re- 
ceived and  sent  the  wheels  to  Trieste  as 
the  agent  of  the  company,  ahd  not  as  the 
patentee. 

Sir  F.  Pollock,  Sir  W.  W.  Folleit,  and 
BtiU,  in  support  of  the  rule. — If  this  part 
of  th€  mvention  is  not  useful,  probably  the 
patentee  may  disclaim.  But,  if  it  shall  be 
found  that  the  invention  was  published  be- 
fore the  patent  was  taken  out,  it  will  be 
useless  to  entertain  that  question.  If  what 
the  plaintiff  did  was  merely  for  the  pur- 

(4)  Davii'i  Patent  Caaet. 

(5)  Salk.  447. 

(6)  BoUer'a  N.P.C.  76,  c. 

(7)  SMarah.  fll. 

(8)  Oodaon'a  Patent  Caaet,  68,  o. 

(9)  8  Taunt.  375. 

(10)  Holt'e  N.P.C.  68. 


pose  of  an  experiment,  there  was  no  pub- 
lication. Neither  is  the  communication  to 
theplaintiff  by  Galloway,  or  the  assignment, 
a  publication.  The  sending  of  the  wheels 
abroad  for  the  Trieste  Company  was  not  a 
publication.  It  was  necessary  to  make  a 
specification  before  an  answer  came  from 
the  Trieste  Company,  as  it  must  be  made 
within  six  months  of  the  time  of  first  ob- 
taining the  patent. 

[Alderson,  B. — It  is  most  important  to 
determine  what  amount  of  communication 
may  be  made  before  the  patentee  has  de- 
prived himself  of  his  patent  by  publication. 
In  Lewis  v.  Marling  the  point  certainly 
was  raised.] 

The  secresy  which  was  resorted  to  in  mak- 
ing the  wheels  at  the  factory,  shews  it  was 
intended  as  an  experiment.  The  necessary 
communication  to  workmen,  whether  open 
or  secret,  is  justified.  Secondly,  as  to  the 
utility,  if  the  subject  of  the  patent  be 
nfhoUy  useless,  and  will  not  work,  no  action 
can  be  maintained  for  the  violation  of  it-^ 
Manton  v.  Parker.  But  it  is  not  pretended 
that  this  engine  will  not  work. 

[Parks,  B. — The  obiection  is,  that  this 
is  not  an  improvement  m  steam-engines.] 

It  is  enough  if  the  invention  be  new  :  it 
need  not  be  useful.  The  passage  in  the 
Srdlnst,  p.  184,  cannot  be  law.  The  King 
v.  Arknright  was  not  decided  on  that 
ground.  Here  the  invention  consists  in 
improvements  for  propelling  vessels,  and 
also  in  the  steam-engine ;  and  if,  on  the 
whole,  some  benefit  results  to  the  public, 
that  is  sufficient. 

[Alderson,  B. — No  doubt,  taking  the 
whole  of  this  invention  together,  it  is  new 
and  useful.] 

Cur,  adv,  vuU, 

The  judgment  of  the  Court  was  now  de- 
livered by — 

Parke,  B. — The  first  question  in  the 
case  is,  whether  the  verdict  for  the  defen- 
dant on  the  fifth  plea  ought  to  be  set  aside, 
and  a  verdict  entered  for  the  plaintiff,  pur- 
suant to  the  leave  reserved  by  my  Brother 
Alderson.  Unless  this  question  should  be 
disposed  of  in  favour  of  the  plaintiff,  it 
would  be  unnecessary  to  consider,  whether 
the  plaintiff  be  entitled  to  judgment  non 
obstante  veredkto,  on  the  third  and  sixth 
pleas  'f  for  if  the  verdict  on  the  fifth  plea 
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were  to  remain  undisturbed,  that  would  be 
an  answer  to  the  action.  The  course  which 
was  taken  with  respect  to  this  plea,  on  the 
trial,  was  to  ascertain  the  facts,  upon  which 
the  learned  Judge  gave  his  opinion  in  favour 
of  the  defendant ;  but  at  the  same  time  re- 
served liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  in  his  favour,  if  the  Court 
should  be  of  opinion,  that  the  facts  ought 
to  have  been  led  to  the  jury :  that  is,  that 
they  were  such,  that  the  jury  might  infer 
from  them,  that  there  had  been  no  use  or 
publication  of  the  invention,  so  as  to  destroy 
the  novelty  of  the  patent.     The  evidence 
was,  that  before  the  date  of  the  patent, 
(which  was  the  2nd  of  July  1829,)  Curtis, 
an  engineer,  made  for  Morgan  two  pair  of 
wheels,  upon  the  principle  mentioned  in 
the  patent,  at  his  own  &ctory ;  Galloway, 
the  patentee,  gave  the  instrument  to  Curtis, 
under  an  injunction  of  secrecy,  because  he 
was  about  to   take  out  a  patent.     The 
wheels  were  completed  and  put  together  at 
Curtis's  factory ;  but  not  shewn  or  exposed 
to  the  view  of  those  who  might  happen  to 
come  there.   After  remaining  a  short  time, 
the  wheels  were  taken  to  pieces,  packed 
up  in  cases,  and  shipped  in  the  month  of 
April  on  board  a  vessel  in  the  Thames,  and 
sent  for  the  use  of  the  Venice  and  Trieste 
Company,  of  which  Morgan  was  the  ma- 
naging director,  and  which  carried  on  its 
transactions  abroad,  but  had  shareholders 
in  England.  '  Curtis  deposed,  that  '*  they 
were  sold  to  the  company,"  without  saying 
by  whom,  which  may  mean  that  they  were 
sold  by  Curtis  to  Morgan  for  the  company, 
and  Morgan  paid  for  them.     Morgan  and 
Galloway  employed  an  attorney,  who  en- 
tered a  caveat  against  any  other  patent,  on 
the  2nd  of  March,  and  afterwards  solicited 
the  patent  in  question,  which  was  granted 
to   Galloway   and    assigned   to   Morgan. 
Upon  these  facts,  the  question  for  us  to 
decide  is,   whether  the  jury  must  have 
necessarily  found   for   the  defend^TnU,  or 
whether  they  might  have  found,  that  this 
invention,  at  the  date  of  the  letters  patent, 
was  "  new,"  in  the  legal  sense  of  that  word. 
The  words  of  the  statute,  21  Jac.  1.  c.  3. 
8.  5.  are,  ''  that  grants  are  to  be  good  of 
the  sole  working  or  making  of  any  manner 
of  new  manufacture,  to  the  first  and  true 
inventor  or  inventors  of  such  manufactures, 
which  others,  at  the  time  of  the   making 


such  grants,  shall  not  use ;"  and  the  pro<* 
viso  in  the  patent  in  question,  founded  on 
the  statute,  is,  that,  if  the  invention  be  not 
a  new  invention  as  to  the  public  use  and  ejwr- 
cise  thereof,  in  England,  the  patent  shall 
be  void.   The  word  "manufacture"  in  the 
statute,  mutt  be  construed  in  one  of  two 
ways :  it  may  mean  the  machine  when  com- 
pleted, or  the  mod*  of  constructing  the 
machine.   If  it  mean  the  former,  undoubt- 
edly there  has  been  no  use  of  the  machine^ 
as  a  machine,  in  England,  either  by  the 
patentee  himself,  or  another  person ;  nor, 
indeed,  any  use  of  the  machine,  in  a  foreign 
country  before  the  date  of  the  patent.    If 
the  term  ''manufacture"  be  construed  to 
be   "the  mode  of  constructing  the  ma<* 
chine,"  there  has  been  no  use  or  exercise 
of  it  in  England,  in  any  sense  which  can 
be  called  "  public."     If  the  wheels  were 
constructed  und^r  the  direction  of  the  in- 
ventor, by  an  engineer  and  his  servants, 
with  an  injunction  of  secresy,  on  the  ex- 
press ground  that  the  inventor  was  about 
to  take  out  a  patent,  and  that  injunctioii 
was  observed,  and  this  makes  the  case  so 
far  the  same,  as  if  they  had  been  construct- 
ed by  the  inventor's  own  hands,  in  his  own 
private  workshop ;  and  no  third  person  had 
seen  them  whilst  in  progress.    The  opera- 
ration  was  disclosed  indeed  to  Morgan,  the 
plaintiff,  but  then  there  is  sufficient  evi- 
dence that  Morgan,  at  that  time,  was  con- 
nected with  the  inventor,  and,  designii^  to 
take  a  share  of  the  patent,  a  disclosure  of 
the  nature  of  the  invention  to  such  a  per- 
son, under  such  circumstances,  roust  surely 
be  deemed  private  and  confidential.     The 
only  remaining  circumstance  is,  that  Mor-^ 
gan  paid  for  the  machines  with  the  privity 
of  Galloway,  on  behalf  of  the  Venice  and 
Trieste  Steam  Company,  of  which  he  was 
the  managing  director :  but  there  was  no 
proof  that  he  paid  more  than  the  price  of 
the  machines,  as  for  ordinary  work  of  that 
description ;  and  the  jury  would  also  be 
well  warranted  in  finding  that  he  did  so 
with  the  intention  that  the  machines  shonld 
be  used  abroad  only,  by  this  company, 
which,  as  it  carried  on  its  transactions  in  a 
foreign  country,  may  be  considered  as  a 
foreign   company  ;   and  the   question  is, 
whether  this  solitary  transaction,  without 
any  gain  being  derived  thereby  to  the  pa- 
tentee or  to  the  plaintiff,  be  a  use  or  exer- 


Digitized  by 


Google 


EASTER  TERM,  1837. 


157 


dse  in  Ei^land,  of  the  mode  of  construc- 
tion, in  any  sense  which  can  be  deemed  a 
use  by  others,  or  a  public  use,  within  the 
meaning  of  the  statute  and  the  patent.  We 
think  not.  It  must  be  admitted,  that  if 
the  patentee  himself  had,  before  his  patent, 
constructed  machines  for  sale  as  an  article 
of  commerce,  for  gain  to  himself,  and  been 
in  the  practice  of  selling  them  publicly, 
that  is,  to  any  one  who  would  buy,  the  in- 
vention would  not  be  new  at  the  date  of 
the  patent.  This  was  laid  down  in  Wood 
V.  Zimmer,  and  appears  to  be  founded 
on  reason ;  for  if  the  inventor  could  sell  his 
invention,  keeping  the  secret  to  himself, 
and  when  it  was  lik^y  to  be  discovered  by 
another,  take  out  a  patent,  he  might  have, 
practically,  a  monopoly  for  a  much  longer 
term  than  fourteen  years :  nor  are  we  pre- 
pared to  say,  that  if  such  a  sale  were  of 
articles  that  were  only  fit  for  a  foreign 
market,  or  to  be  used  abroad,  it  would 
make  any  difference — not  that  a  single  in- 
stance of  such  a  sale,  as  an  article  of  com- 
merce, to  any  one  who  chose  to  buy,  might 
not  be  deemed  the  commencement  of  such 
a  practice,  and  the  public  use  of  the  inven- 
tion,  so  as  to  defeat  the  patent;  but  we  do 
not  think  that  the  patent  is  vacated  on  the 
ground  of  the  novelty,  and  the  previous 
public  use  or  exercise  of  it,  by  a  single  in- 
stance of  a  transaction  such  as  this,  between 
parties  connected  as  Galloway  and  the 
plaintiff  are,  which  is  not  like  the  case  of 
a  sale  to  any  individual  of  the  public  who 
might  wish  to  buy ;  in  which  it  does  not 
appear,  that  the  patentee  has  sold  the  ar- 
ticle, or  is  to  derive  any  profit  from  the 
construction  of  his  machine,  nor  that  Mor- 
gan himself  is;  and  in  which  the  pecuniary 
payment  may  be  referred  merely  to  an 
ordinary  compensation  for  the  labour  and 
skill  of  the  engineer  actually  employed  in 
constructing  the  machine.  The  transaction 
might,  upon  the  evidence,  be  no  more  in 
effect  than  that  Galloway's  own  servants 
had  made  the  wheels,  that  Morgan  had  paid 
them  for  their  labour,  and  afterwards  sent 
them  to  be  used  by  his  own  co-partners 
abroad.  To  hold  this  to  be  what  is  usually 
called  a  publication  of  the  invention  in 
England,  would  be  to  defeat  a  patent  by 
much  slighter  circumstances  than  have  yet 
been  permitted  to  have  that  effect.  We, 
therefore,  think,  that  as  the  jury  might  con- 


sistently with  the  evidence,  have  found  on 
this  issue  for  the  plaintiff,  the  verdict  ought, 
pursuant  to  the  leave  reserved,  to  be  en- 
tered on  that  issue  for  him. 

The  next  question  is,  whether  the  plaintiff 
be  entitled  tojudgment non  obstante  verediciOy 
or  a  repleader,  upon  the  finding  on  the  issue 
on  the  third  or  sixth  pleas.  The  question 
involved  in  these  two  issues  are  diflferent. 
I  propose  to  consider,  first,  that  on  the 
third  plea,  the  suggestion  in  the  letters  pa- 
tent is,  that  Galloway  had  invented  certain 
improvements  in  steam-engines  and  in 
machinery  for  propelling  vesseb,  which 
improvements  were  applicable  to  other 
purposes;  and  the  patent  is  granted  for 
the  invention  of  those  improvements.  But 
unless  the  specification  be  referred  to,  to 
explain  the  title  of  the  patent,  it  is  doubt- 
ful whether  the  invention  claimed  is  of 
improvements  in  steam-engines,  as  con- 
nected with  the  other  machinery  only,  or  of 
improvements  in  steam-engines,  for  what- 
ever purpose  they  may  be  employed.  Upon 
reference  to  the  specification,  there  is  no 
doubt  that  the  claim  is  of  the  latter  de- 
scription; but  that  instrument  is  not  stated 
in  the  record,  and,  upon  what  appeared  on 
the  record,  it  is  by  no  means  clear  that  the 
patentee  does  claim  an  improvement  in 
steam-engines,  unconnected  with  the  ma- 
chinery ;  and  if  he  does  not,  the  plea  would 
probably  have  been  bad  on  demurrer,  as 
it  is  uncertain  whether  it  does  not  deny  the 
invention  to  be  an  improvement  in  steam- 
engines,  unconnected  with  the  machinery. 
But,afler  verdict,  this  objection  is  removed : 
for  it  is  a  rule,  that  if  an  issue  could  have 
been  material,  the  Court,  afler  verdict, 
ought  to  intend  it  to  be  so — Kempe  v. 
Crews(l  1) ;  and  as  the  plaintiff  did  not  de- 
mur, it  must  be  taken  that  he  admits  that 
the  plea  is  to  be  understood  as  denying  the 
invention  to  be  an  improvement  in  steam- 
engines,  in  that  sense  in  which  it  is  used  in 
the  patent  itself;  and  the  jury  must  be  in- 
tended so  to  have  found.  This  brings  me 
to  the  question,  whether  this  patent,  which 
suggests  that  certain  inventions  are  im- 
provements, is  avoided,  if  there  be  one 
which  is  not  so.  And,  upon  authority,  we 
feel  obliged  to  hold,  that*  the  patent  is  void, 
upon  the  ground  of  fraud  on  the  Crown  ; 

(11)  Lord  Raym.  1^, 
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witliout  entering  into  the  question,  whether 
the  utility  of  each  and  every  part  of  the 
invention  is  essential  to  a  patent,  where 
such  utility  is  not  suggested  in  the  patent 
itself,  as  the  ground  of  the  grant.  That  a 
false  suggestion  of  the  grantee  avoids  an 
ordinary  grant  of  lands  or  tenements  from 
the  Crown,  is  a  maxim  of  the  common  law ; 
and  such  a  grant  is  void,  not  against  the 
Crown  merely,  hut  in  a  suit  against  a  third 
person — Alcock  v.  Cooke  (12).  It  is  on 
the  same  principle,  that  a  patent  for  two 
or  more  inventions,  when  one  is  not  new, 
is  void  altogether,  as  was  held  in  Hill  v. 
Thompson,  imd  Brunton  v.  Hawkes;  for 
although  the  statute  invalidates  a  patent 
for  want  of  novelty;  and,  consequently, 
by  force  of  the  statute,  the  patent  would 
be  void,  so  far  as  related  to  that  which  was 
old,  yet  the  principle  on  which  the  patent 
has  been  held  to  be  void  altogether,  is,  that 
the  consideration  for  the  grant  is  the  no* 
velty  of  all,  and,  the  consideration  failing, 
or  in  other  words  the  Crown  being  deceiv-* 
ed  in  its  grant,  the  patent  is  void,  and  no 
action  maintainable  upon  it.  We  cannot 
help  seeing  on  the  face  of  this  patent,  as  set 
out  on  the  record,  that  an  improvement  in 
steam-engines  is  suggested  by  the  patentee) 
and  is  part  of  the  consideration  for  the 
grant,  and  we  must  reluctantly  hold,  that 
the  patent  is  void  for  the  falsity  of  that 
suggestion.  In  the  case  of  Lewis  v.  Mar* 
Ung,  this  view  of  the  case,  that  the  pa- 
tent was  void  for  a  false  suggestion,  does 
not  appear  by  the  report  to  have  been 
pressed  on  the  attention  of  the  Court,  or 
to  have  been  considered  by  it.  The  de- 
cision vrent  upon  the  grounds,  that  th6 
brush  was  not  an  essential  part  of  the  ma- 
chine, and  that  want  of  utility  in  part  of 
the  invention,  did  not  vitiate  the  patent ; 
and  besides,  the  nnprovement  by  the  intro- 
duction of  the  brush  is  not  recited  in  the 
patent  itself,  as  one  of  the  subjects  of  it, 
which  may  make  a  difference.  We  are, 
therefore,  of  opinion,  that  the  defendants  are 
entitled  to  our  judgment  on  the  third  issue. 
It  is  a  satisfaction  to  know  that  this  objec- 
tion will  not  neccMarily,  in  the  present 
state  of  ihe  law,  destroy  th^  patent,  as  the 
objection  is  one  which  will  probably  be 
remedied  by  the  Attorney  General,  under 
the  6  &  6  Will.  4.  c.  83. 
(H)  5  Bing^  340 ;  I.  c.  7  Uw  J.  Rep.  C.P.  «6. 


This  view  of  the  case  makes  it  unne- 
cessary to  consider  the  effect  of  the 
finding  on  the  last  issue,  as  amended  bj 
the  Judge's  notes,  that  part  of  this  inven- 
tion is  not  useful,  which  is  a  different 
question  from  that  which  we  have  disposed 
of.  A  grant  of  a  monopoly  for  an  inven- 
tion which  is  altogether  useless,  may  well 
be  considered  '*as  mischievous  to  the 
state,  to  the  hurt  of  the  trade,  or  generally 
inconvenient,"  within  the  meaning  of  die 
statute  of  Jac.  1,  which  requires,  at  a  condi- 
tion of  the  grant,  that  it  ^ould  not  be  so; 
for  no  addition  or  improvement  of  such  an 
invention  could  be  made  by  any  one  daring 
the  continuance  of  the  mcmopoly,  without 
obliging  the  person  making  use  of  it,  to 
purchase  the  useless  invention ;  and  on  a 
review  of  the  cases,  it  may  be  doubted, 
whether  the  question  of  utility  is  anything 
more  than  a  compendious  mode,  introduced 
in  comparatively  modem  times,  of  deddiag 
the  question,  whether  the  patent  be  void 
under  the  statute  of  monopolies.  And  we 
do  not  mean  to  intimate  any  doubt  as  to 
the  validity  of  a  patent  for  an  entire  ma- 
chine, a  subject  which  is,  taken  altogether, 
useful,  though  a  part  or  parts  may  be 
useless ;  always  supposing  ^t  such  patent 
contains  no  false  suggestion.  Nor  do  we 
pronounce  any  opinion  upon  the  sa£Bciency 
of  this  plea,  in  point  of  form ;  it  may  b^ 
that  the  proper  form  of  plea  is  to  use  the 
words  of^that  statute,  and  not  to  plead  the 
want  of  utility,  though  it  would  probably 
be  too  late  to  take  the  objection  in  the 
present  stage.  The  role,  therefore,  to 
enter  the  verdict  for  the  plaindfT  on  the 
fifUi  plea,  must  be  absolute,  and  discharged 
as  to  the  residue. 

Rule  accmr^&sigUf. 


1837       ^  fn  the  nuUter  of  ihe  estate 
Dril  17    i       ^^^CtS  of  MOSES  robini 


April 


and 

ROBINSOir, 


Legacy  Duties — AccowU — Costs. 

On  an  appUeation,  under  statutes  4SS 
Geo.  3.  e.  99.  and  5S  Geo.  3.  c.  108,  cali^ 
ing  upon  an  admnistrator  to  aeeotad,  ike 
Court  wiU  make  it  part  of  the  rule  thai  he 
shaU  also  pay  the  costs  of  the  appUeatimh  if 
any  duties  shall  be  found  to  be  payable  to  the 
Cronfn. 
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In  this  case,  a  rule  had  been  granted 
under  the  2nd  section  of  the  42  Geo.  S. 
e.  99f  calling  upon  the  administratrix  of 
Moses  Robinson,  deceased,  to  shew  cause 
why  she  should  not  deliver  to  the  Commis- 
sionerd  of  Stamps  an  account,  upon  oath, 
of  all  the  legacies,  or  of  the  personal  pro- 
perty paid,  or  to  be  paid,  or  administered 
by  her.  It  was  also  part  of  the  rule,  that 
the  administratrix  should  pay  the  costs  of 
the  Crown  in  this  matter. 

The  Atiomey  Qeneral  now  moved  to  make 
this  rule  absolute,  upon  affidavit  of  service, 
no  cause  being  shewn.  Before  the  passing 
of  the  Stat.  42  Geo.  d.  c.  99,  there  were  two 
modes  by  which  the  Grown  might  recover 
duties  on  legacies,  by  information,  in  the 
name  of  the  Attorney  General,  in  this 
court,  against  the  parties  not  paying  them, 
or  by  filing  an  information  in  equity  for 
the  amount.  Then  came  the  act  above 
alluded  to,  which  has  been  found  very  be- 
neficial ;  and  the  only  question  is,  as  cases 
under  it  are  very  numerous,  how  the  rules 
absolute  are  to  be  drawn  up,  as  regards  the 
costs  of  the  Crown,  upon  the  applications 
for  them.  Upon  a  late  case,  before  the 
Lord  Chief  Baron,  at  Gray's  Inn  Hall, 
his  Lordship  said,  what  appears  to  be  en- 
titled to  much  weight,  **  that  it  was  only 
where  it  should  turn  out  that  duties  were 
due  to  the  Crown,  that  the  representatives 
should  pay  the  costs  of  the  application." 
Hitherto  the  course  has  been,  that  in  all 
cases  where  an  application  has  been  made 
under  the  statute,  the  rule  has  been  drawn 
up  for  the  representatives  also  to  pay  the 
costs.  This  act  of  parliament  is  certainly 
4  silent  as  to  costs.  But  in  53  Geo.3.c.  108. 
s»  23.  is  this  enactment,  **  And  for  better 
securing  the  duties  in  general  under  the  ma- 
nagement of  the  Commissioners  of  Stamps, 
be  it  further  enacted,'*  &c.,  and  then  come 
these  important  words,  '*  It  shall  be  lawful 
for  His  Majesty,  his  heirs  and  successors, 
to  have  and  receive  such  duties,  debts,  and 
penalties,  with  full  costs  of  suit,  and  all 
charges  attending  the  same."  Now,  where 
duties  are  recbverable  by  the  Crown,  there 
is  no  discretion  in  the  Court — The  King  v. 
Avery  {I), 

[Lord  Abimoer,  C.B. — That  case  de- 
cides, that  if  the  Crown  recover  a  penalty, 
not  duties,  it  is  entitled  to  costs.] 
(1)  lAMt.178. 


That  was  on  the  9  Ann.  c.  20.  The 
words  of  the  53  Geo.  3.  are  stronger. 

[Parke,  B. — The  question  is,  whether 
we  can  grant  this  in  the  first  instance  con- 
ditionally, or  whether  we  must  wait  for  the 
event.] 

[Lord  Abinoer,  C.  B. — ^What  are  the 
terms  in  the  rule  that  you  propose  ?] 

That  if,  on  delivery  of  the  account  of  the 
intestate's  property,  there  shall  be  found 
to  be  any  duties  payable  to  His  Majesty, 
the  administratrix  do  pay  the  costs  of  the 
Crown  in  this  matter,  to  be  taxed  in  the 
usual  manner. 

[Aldbrson,  B. — The  difficulty  is,  that 
you  are  asking  the  Court  to  award  costs 
on  the  decision  of  the  commissioners,  not 
on  the  decision  of  the  Court,  who  may  de- 
cide whether  a  proper  account  has  been 
rendered,  and  whether  there  is  anything 
due  upon  it.  If  there  is  any  dispute  upon 
it,  surely  that  should  be  decided  before  the 
Court  awards  costs.] 

It  is  to  save  the  expense  of  another  ap- 
plication to  the  Court,  that  it  is  proposed 
to  take  the  rule  conditionally. 

Cwr,  adv.  vuU. 

Upon  a  subsequent  day,  the  judgment 
was  delivered  by — 

Lord  Abinoer,  C.B. — This  was  a  rule 
moved  for  by  the  Attorney  General,  with 
reference  to  the  legacy  duty.  He  desired 
that  the  rule  might  be  made  absolute,  and, 
for  the  purpose  of  saving  the  expense  of  a 
further  application  to  the  Court,  that  an 
addition  should  be  made  to  the  rule,  for  the 
Crown  to  be  entitled  to  costs,  in  case  it 
should  appear  upon  the  statement  made  by 
the  administratrix,  that  there  were  legacy 
duties  due  firom  her  which  ought  to  have 
been  paid.  We  think,  there  is  no  objec- 
tion to  granting  the  rule  in  that  form.  It 
will  save  the  expense  of  any  further  ap- 
plication ;  and,  therefore,  let  the  rule  be 
made  absolute,  that  the  party  shall  pay 
such  costs  as  shall  be  taxed  by  the  Master, 
in  case  it  shall  appear,  when  the  account  is 
rendered,  that  legacy  duties  were  due  from 
her  which  she  refused  to  pay :  that  is,  in 
the  terms  prayed  for  by  the  Attorney  Ge- 
neral. 

Rule  ahioluie. 
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LAIDLER  0.  BURLIN80N. 


1837. 

April  24. 

Vendor  and  Purchaser — Trover — Bank^ 
rupt, 

An  agreement  between  /•  Z,  a  sldp^bmU 
der,  the  pUUntiff^  and  other  parties^  set  forth 
the  particulars  of  the  build  and  description 
of  a  new  ship,  one-third  bidlt,  in  the  yard  of 
J.  L,  specifying  the  dimensions  and  nuUerials 
of  the  vessel,  and  that  it  was  to  be  completed^ 
filed  out,  and  launched  by  a  given  time  for 
a  certain  sum,  the  plaintiff  and  the  other 
parties  engaging  to  take  shares  '*  tn  the  be* 
fore-mentioned  vessel,  as  set  opposite  to  their 
names,"  and  also  for  payment  by  biUs,  cash, 
and  materials,  J.  L.  having  become  a  bank' 
rupt  before  the  vessel  was  completed : — Held, 
that  the  plaintiff  could  not  maintain  trover 
against  J.  Vs  assignees,  as  the  agreement 
did  not  amount  to  a  sale  of  the  vessel  in  its 
then  present  state,  but  was  an  entire  contract 
to  purchase  when  finished, — until  which  time, 
no  property  passed  to  the  purchaser. 

Trover  for  one-fourth  part  of  a  ship.  At 
the  trial,  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  this  Court  on  a 
special  case ;  and  the  question  upon  which 
the  judgment  was  pronounced  was,  whether 
the  plaintiff  had  acquired  any  property  in 
the  subject-matter  of  the  action,  under  the 
following  circumstances. 

In  the  year  ISSS,  and  until  the  time  of 
his  bankruptcy,  James  Laing  carried  on 
business  as  a  ship-builder,  at  Middles- 
borough,  in  the  county  of  York.  An  agree- 
ment signed  by  James  Laing  and  the  plain- 
tiff, and  the  other  parties  whose  names 
purport  to  be  thereunto  signed,  was  pro- 
duced in  evidence  at  the  trial,  and  which 
agreement,  is  as  follows,  that  is  to  say : 
"Middlesborough,  10th  of  June  1833. 

"  Particulars  of  build  and  description  of 
a  new  ship  now  about  one-third  built,  in 
the  yard  of  James  Laing.  Length  of  keel 
aground  75f.  6in.,  rake  forward  7f.,  rake 
of  post  If.  6in.,  extreme  breadth  24f.  4in., 
depth  of  hold  13f.  4in.,  and  will  admeasure 
200  tons  register,  and  carry  14  keels  of 
coals  at  12f.  9in.  water,  Keelfiner's  Eng. 
elm  forward  and  aft,  Am.  in  midships, 
frame  all  Eng.,  also  stern,  sternpost,  and 
hooks,  floors  10^  to  11  inches,  sided  and 
moulded,  first  futtocks  8^  by  9,  second 


ditto  7^  by  8,  top  timbers  7  by  6  at  the 
wales,  and  4  inches  top  height,  kelsons 
Am.  oak,  outside  plank  below  die  light- 
marks  Am.  elm,  birch,  or  Eng.  beach  2|in. 
in  the  flat,  3  strakes  of  4in.  in  each  bildge, 
and  t  strakes  of  3in.,  and  t  and  a  half  up- 
wards, from  thence  three  inches  oak  to  the 
wales,  the  wales  3  strakes  of  4in.,  2  black 
strakes  3in.,  and  2}  top,  sides  £^in.,  paint 
strake  and  covering  boards  3in.,  water- 
ways 4in.  all  oak,  decks  3in.  red  pine,  ceil- 
ing 1  strake  of  3in.,  next  the  kelson  part 
of  floor  2^in.,  3  strakes  of  3^in.  in  the 
bildge,  from  thence  2^in.  in  the  middiips,. 
and  2in.  the  ends,  ft  strakes  of  Sin.  beam- 
damps,  4in.  stringer  &bove  the  HB,  and 
ceiling  between  decks  2in.,  and  one  strake 
of  3in.  deck-beam  clamp.  To  have  11 
HBearos,  and  15  deck-beams,  fastened 
with  wood  or  iron,  lodging  knees  to  hsTe 

5  hooks  forward,  to  have  sufficient  coam- 
ing, windlass,  bit,  catheads,  rudder,  cap- 
stem,  boats,  chocks,  hatches,  bulkheads, 
and  the  hull  to  be  completed  in  every  re- 
spect with  carpentry,  joiner,  blacksmith, 
turner,  painter,  and  plumber  work,  loog 
boat  and  skiff,  and  to  be  fitted  out  with 
all  spars,  mast,  cordage,  chains,  anchors, 
cooper's  stores,  and  every  other  stores 
sufficient  and  as  usual  in  the  coal  trade, 
and  ready  to  take  in  a  cargo  of  coals,  with- 
out any  extra  whatever,  and  to  be  laundied 
in  the  early  part  of  September  next,  2 
chain  cables  85  fathoms  each,  1  diain 
hawser,  60  fathoms  hempen  tow  b'ne,  and 
ft  warps,  a  spare  top-sail,  fore-sail,  and 
fore-topmast  stay-sail,  the  pliint  strakes 
to  be  Eng.  oak,— for  the  sum  of  l,750L^ 
and  payment  as  follows,  opposite  to  each 
respective  name."  This  agreoraent  was 
signed  by  James  Laing,  and  after  hu  sig- 
nature, followed  these  words :  **  We,  tbt 
undersigned,  hereby  engage  to  take  shares 
in  the  before-mentioned  vessel,  as  set  op- 
posite to  our  respective  names ;  and  also 
the  mode  of  payment. 

**  Tees  Coal  Company,  payment  for  one, 

6  mo.  29,  bill  200^,  7  mo.  12,  cash  2^51. 
2s.  lid.,  James  Laing. 

"  John  Atkinson,  one-eighth,  payment  in 
rope  and  canvas. 

**  Thomas  Laidler,  one-fourth. 

**  William  B.  Earle,  one-eighth. 

"  William  Fairbridge,  one-sixteenth, 
cash  55L,  July  25,  1833. 
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*^PhiHp  and  JoBeph  Heselton,  onc- 
eigbtli. 

"Anthony  Harris,  one-stxteenth,  cash 
and  goods  IQSi.  Us.  9d.,  IS  mo.  5,  183;$, 
James  Laing. 

"  Middlesborougb,  14th  of  July  1883, 1 
hereby  agree  to  accept  the  above  price  and 
mode  of  payment. 

**  James  Laing." 

In  the  month  of  October  1888,  the 
plaintiff  entered  into  and  signed  the  agree- 
ment; William  B.  Earle,  and  P.  and  J. 
Hesdton  afterwards^  and  before  the  act  of 
bankniptey,  at  separate  times  entered  into 
and  signed  the  agreement ;  Anthony  Har^ 
ris,  whose  name  appears  last  as  a  party 
subscribing  the  agreement,  on  the  18th  of 
January  1884,  and  not  before  (although  it 
purports  to  bear  date  in  December),  the 
day  after  James  Laing  committed  the  act 
of  bankniptey  on  which  the  fiat  hereinafter 
mentioned  is  founded,  entered  into«  and 
signed  the  agreement  in  question.  It  is 
to  be  taken,  for  the  purpose  of  this  case, 
that  whatever  might  be  the  efifbct  of  the 
agreemetft,  as  to  passing  the  property  in 
^Me  respective  shares  to  the  several  parties, 
Uiat,  at  all  events,  one-sixteenth,  which  A. 
Harris  agreed  to  buy,  did  not  pass  to  him, 
but  became  vested  in  the  defendant,  as  as- 
signee of  James  Laing,  under  his  bank- 
niptey. In  order  to  prove  payment  by 
t^  plaintiff  to  Laing,  for  his  proportion 
of  the  ship,  he  gave  in  evidence  the  follow- 
ing fiiets,  viz.  that  in  the  month  of  June 
1838,  he  had  accepted  a  bill  for  80/., 
drawn  by  Laing  upon  him,  and  which  was 
paid  by  him  when  due ;  also  that  another 
Ml  dated  the  29th  of  October  1886,  was 
druwn  by  Laing  upon  and  accepted  by  the 
plaintiff  for  29SL  6$.  Sd.,  and  he  then 
proved  that  on  the  5th  of  December  1888, 
tmber  to  the  amount  in  value  of  IftBL  12#. 
9id.  was  supplied  by  him  to  Laing,  which 
was  expressly  agreed  at  the  time  of  the 
supply  to  be  taken  in  part  payment  for 
die  said  vessel. 

In  the  month  of  June  1888,  the  said 
James  Laing  had  the  ship^  in  respect  of 
wrhich  this  action  is  brought,  about  one- 
third  built,  and  in  his  ship  yard ;  and  he 
had  at  that  time  no  other  dhip  upon  the 
stocks ;  and  from  that  time  until  the  time 
of  the  bankruptcy  of  James  Laing,  he  pro- 
ceeded with  the  building  of  this  ship ;  and 
New  Seriks,  VI.— Exciieq.  Fl. 


after  the  signature  of  the  plaintiff  to  the 
agreement,  James  Laing,  before  his  bank- 
ruptcy, expended  large  sums  of  money  in 
and  about  building  the  said  ship.  The 
Tees  Coal  Company,  whose  signature  ap- 
pears to  the  agreement,  consisted  at  that 
time  of  two  persons  called  Taylor  and 
Harris ;  Harris  used  to  go  and  look  at  the 
vessel  when  building,  and  occasionally 
found  fkult  with  the  work,  which  was  im- 
proved in  consequence,  and  the  bankrupt 
had  told  his  foreman  to  act  under  Harris's 
direction.  On  the  17th  of  January  1834, 
Laing  committed  an  act  of  bankruptcy, 
and  on  the  25  th  of  the  same  month,  a  fiat 
issued  thereon  against  him,  under  which 
he  was  adjudged  a  bankrupt ;  and  the  de- 
fendant was  duly  appointed  assignee  of  hid 
estate  and  effects.  At  the  time  of  the  bank- 
ruptcy, the  frame  of  the  said  vessel  was 
on  the  stocks  in  Laing's  building-yard,  in 
an  unfinished  state ;  and  after  the  bank- 
ruptcy, some  men  continued  to  work  and 
receive  their  money  from  Harris. 

llie  messenger  under  the  fiat  seized  and 
took  possession  of  the  ship  in  the  building- 
yard  of  James  Laing. 

The  vessel  was  ultimately  completed. 

Templci  for  the  plaintiff. — The  property 
in  the  one-fonrth  of  the  ship  passed  to  the 
plaintiff.  If  an  artisan  is  directed  to  make 
an  article,  and  when  he  has  executed  the 
order  he  has  the  power,  within  the  terms 
of  the  contract,  of  delivering  that,  or  some 
other  article,  no  property  passes  till  actual 
delivery ;  but  if  the  article  is  made  at  the 
time,  the  propertv  vests  in  the  purchaser; 
and  the  artisan  is  bound  to  deliver  it — 
Mucklow  V.  Mangles {\),  and  Woods  v. 
Russell  {%). 

[Alderson,  "B. — In  Woods  v.  RusseH 
this  was  not  the  important  point.  All  the 
authorities  were  considered  in  Clarke  v; 
Spence  (8).] 

The  observations  of  Abbott,  C.J.  (4)  in 
Woods  V.  Russell,  are  important:  "lliis 
ship  is  built  upon  a  special  contract,  and 
it  is  part  of  the  terras  of  the  contract,  that 
given  portions  of  the  price  shall  be  paid 
according  to  the  progress  of  the   work: 

(1)1  Tttint.  818. 
(?)  6  B.  &  Aid.  942. 

(5)  4  Ad.  k  £1. 448  ;  8.  c.  5  Law  J.  Rep.  (ns.) 
K.B. 161. 

(4)  5  B.  &  AM.  916. 
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part  when  the  keel  is  laid,  part  when  they 
are  at  the  light  plank.  The  payment  of 
these  instalments  appears  to  us  to  appro- 
priate specifically  to  the  defendant  the 
ship  so  in  progress,  and  to  vest  in  the  de- 
fendant a  property  in  that  ship  ;  and  that 
as  between  him  and  the  builder,  he  is  en- 
titled to  insist  upon  the  completion  of  that 
very  ship,  and  that  the  builder  is  not  en- 
titled to  require  him  to  accept  any  other." 
In  JVoodt  V.  Russell,  no  ship  was  in  being 
at  the  time  of  the  contract,  and  no  property 
passed  till  the  first  instalment  was  paid, 
but  here  the  ship  was  one-third  built,  and 
the  agreement  was  made  with  respect  to 
the  specific  article,  so  that  the  bankrupt 
would  have  been  compelled,  in  pursuance 
of  that  agreement,  to  finish  the  particular 
ship.  It  is  true,  that  in  Woods  v.  Russell, 
there  was  the  usual  certificate  of  the  buil- 
der, which  vested  the  general  property  of 
the  ship  in  the  vendee,  but  the  judgment 
also  proceeded  on  the  ground,  that  the 
property  vested  by  the  payment  in  respect 
of  an  existing  chattel.  Abbott,  C.J.  says, 
"  In  order  to  register  the  ship  in  the  de- 
fendant's name,  an  oath  would  be  requisite 
that  the  defendant  was  the  owner;  and 
when  the  builder  concurred  in  what  he 
knew  was  to  lead  to  that  oath,  must  he 
not  be  taken  to  have  consented  that  the 
ownership  was  really  as  that  oath  described 
it  to  be?"  It  shewed,  not  an  actual  delivery 
of  the  ship,  but  that  the  bankrupt  testified 
by  it  that  the  ownership  had  passed  from 
him  to  the  plaintiff.  So  here,  it  is  a  proof 
of  Laing's  consent  to  the  purchase. 

[Lord  Abinobr,  C.B. — In  Clarke  v. 
Spence,  the  work  was  done  under  a  super- 
intendent appointed  by  the  purchaser :  it 
was  part  of  the  stipulation.*] 

Here  there  was,  in  fact,  a  superinten- 
dence by  Harris,  though  there  was  no  sti- 
pulation to  that  effect.  If  there  was  a 
right  to  oontroul  and  superintend  by  the 
bankrupt,  it  is  a  recognition  of  the  general 
right  of  the  purchaser. 

W.  H,  Watson,  for  the  defendant.— The 
contract  describes  and  contemplates  a  ves- 
sel to  be  ultimately  completed,  not  the 
hull  of  an  existing  ship. 

[Parke,  B. — ^he  builder  might  be 
guilty  of  a  breach  of  contract,  if  he  did  not 
complete  it;  but  could  the  purchaser  main- 
uin  trover  if  it  were  delivered  to  another  ?] 


If  it  had  been  the  sale  of  one-third  of  a 
vessel  which  was  to  be  completed,  it  would 
be  like  the  case  of  Woods  v.  Russell^  but  it 
is  an  agreement  **  to  take  shares"  merely, 
and  there  was  no  superintendent  by  the 
agreement,  or  in  fact,  for  Harris  looked 
over  the  work  merely  as  a  party  interested. 

[Lord  Abinobr,  C.B. — The  purchaser 
might  refuse  the  property,  if  not  built  ac- 
cording to  contract.^ 

The  power  of  rejection  shews  that  the 
property  did  not  vest. 

[Lord  Abinobr,  C.  B. — Suppose  a  car- 
riage were  bought,  and  the  coachmaker 
did  something  to  injure  it  before  delivery.] 

[Parkr,  B. — If  the  parties  agreed  to 
the  purchase  of  the  identical  thing  as  it 
stood,  and  that  it  was  to  be  finished  in  a  par- 
ticular way,  the  property  passed :  if  tke 
agreement  was  to  deliver  a  ship  when  it 
might  be  produced,  it  did  not.  The  builder 
could  not  satisfy  the  contract,  except  by 
delivering  the  particular  vessel :  but  still 
it  is  a  question,  whether  the  action  should 
be  for  a  breach  of  contract  or  in  trover.] 

In  Clarke  v.  Spence  it  was  said,  that  the 
property  passed  by  implication,  because 
payments  were  made  as  the  work  went  on, 
and  every  plank  was  put  in  under  superin- 
tendence. There  was  no  power  of  rejec- 
tion there. 

[Aldbrson,  B. — The  payment  corre- 
sponding with  the  quantity  of  work  done, 
was  a  purchase  of  a  specific  part.] 

Woods  V.  Russell  has  no  application  to 
this  case ;  the  contract  was  the  same  as  in 
Clarke  V.  Spence,  and  it  was  decided  oo 
the  signing  the  certificate  for  registry. 

[Lord  Abinobr,  C.B. — No  part  ai  the 
ship  was  built  in  those  cases;  here  one- 
third  was  completed.] 

No  general  rule  is  established  by  then, 
^ey  were  decided  on  the  impliad  intention 
of  the  parties.  In  Goode  v.  Lmngky(5% 
the  purchaser  recovered  in  trover  against 
the  sheriflT,  but  the  ground  of  the  decision 
was,  that  the  defen&nt  had  made  a  secosid 
seisure  of  the  goods,  and  could  not  protect 
himself  under  it ;  not  that  the  selectioo  of 
part  of  the  chattel  passed  the  property  in 
it.  An  appropriation  of  goods  to  the  ven- 
dee by  the  maker,  will  not  enable  the  latter 

(5)  7  B.  «[  C.  f6;  B.  o.  5  Law  J.  lUp.  K.B. 
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to  maintain  an  action  for  goods  bargained 
and  sold,  because  the  property  does  not 
vest  in  a  party  who  has  not  given  an  order 
for  the  specific  goods — Atkinson  v.  Bell  {6), 
The  observations  of  Bayley,  J.,  in  that  case 
(7),  apply  here.  The  ship  was  the  ship 
intended,  but  the  intention  might  have 
been  altered.  The  property  might  have 
passed  if  the  plaintiff  bad  assented,  but 
there  was  no  assent  here  after  the  ship  was 
finished.  The  difficulty  is  increased,  as 
several  have  a  share. 

Temple,  in  reply. — It  is  said,  that  this 
is  not  a  contract  for  the  ship  in  its  then 
state,  but  when  completed.  The  words, 
^*  we  hereby  engage  to  take  shares  in  the 
above-mentioned  ship,"  mean  "  we  hereby 
agree  to  buy,'*  and  shew  a  present  inten- 
tion. If  actual  payment  is  important  to 
shew  a  purchase  at  the  time  of  a  specific 
article,  according  to  Woods  v.  Russell  and 
Clarke  v.  Spence,  here  there  has  been  an 
appropriati<m  by  payment. 

[Parke,  B. — The  agreement  there,  by 
itself,  was  evidence  that  the  parties  meant 
to  transfer  the  work  at  the  time.  This 
case  would  have  been  like  those,  if  the 
agreement  had  been  to  pay  so  much  down, 
and  so  much  when  the  ship  was  finished.] 
The  contract  vests  a  property  at  the 
time  of  signing. 

[Alderson,  B.  —  The  contracts  for 
shares  were  signed  at  different  times. 
What  specific  portion  in  the  congeries  of 
planks  does  each  buy  ?] 

It  was  the  purchase  of  a  ship  which  was 
described  to  be  in  a  certain  condition  in 
June  1833,  and  it  continues  to  exist,  al- 
thoi^h  then  in  progress,  and  although 
af^rwards  more  work  was  done  to  it.  The 
vendor  signs  only  once,  not  at  different 
times,  a  contract  for  the  sale  of  a  different 
article.  It  does  not  appear  expressly  by 
the  judgment  in  Woods  v.  Russell,  that  it 
was  decided  on  the  ground  of  the  certificate 
for  registry  being  evidence.  That  case 
takes  up  the  contract  at  a  different  period 
to  the  present ;  the  question  here  is  that 
which  would  arise  there  af^er  payment  of 
the  first  instalment.  It  is  obvious,  from 
the  language  of  the  contract,  and  from  the 
paymodt  of  the  money,  that  the  contract 

<6)  8  B.  &  C.  «77 ;  s.  c.  6  Law  J.  Rep.  K.B, 
«68. 


was  for  a  specific  chattel,  not  for  a  thing 
when  it  might  be  finished ;  and  the  interest 
was  to  take  place  from  that  moment,  not 
from  the  completion  of  the  vessel.  The 
signature  of  the  bankrupt  is  equivalent  to 
evidence  that  he  intended  the  property 
to  vest  then  in  the  purchaser. 

Lord  Abinoer,  C.B. — There  is  no  oc- 
casion to  qualify  the  doctrine  laid  down  in 
Woods  V.  Russell,  or  Clarke  v.  Spence*  I 
consider  the  principle  to  be,  that  a  man 
may  purchase  a  ship  as  built;  and  by  the 
terms  there,  the  contract  Was  of  that  cha- 
racter. A  superintendent  was  appointed, 
and  money  paid  at  particular  stages.  The 
Court  held,  that  that  was  evidence  of  the 
purchase  of  the  particular  ship,  and  that  it 
then  vested  in  the  purchasers.  Suppose 
the  builder  had  died  afler  the  first  instal- 
ment, the  ship  in  that  state  would  have  been 
in  the  purchaser,  not  in  the  executors.  A 
man  may  agree  to  purchase  a  ship  as  she 
stands,  and  contract  to  have  her  finished, 
or  may  contract  to  buy  her  when  finished. 
Of  which  sort  is  this  contract?  Did  it  pass 
the  property  to  the  purchaser  presently,  or 
was  it  to  pass  when  the  ship  was  finished  ?  I 
think  it  is  a  contract  of  the  latter  descrip- 
tion. There  would  have  been  a  specific 
sum  appropriated,  if  a  sale  "  in  the  then 
present  state"  had  been  intended.  The 
contract  is  also  for  goods  to  be  supplied, 
cables,  &c.  when  she  was  finished,  if  the 
seller  had  become  bankrupt  or  had  died, 
what  sum  would  have  been  recoverable  ? 
No  price  is  appropriated  by  the  parties.  It 
is  not  till  she  is  finished,  that  it  takes  effect. 

Parke,  B. — ^The  question  resolves  itself 
into  a  contruction  of  the  contract.  Was  it 
a  bargain  and  sale  of  the  materials  of  the 
ship  lying  there  ?  If  a  man  bargain  for  a 
specific  chattel,  though  it  is  not  delivered, 
the  property  passes,  and  an  action  lies  for 
non-dehvery  or  in  trover — Lang  fort  v.  Ad- 
mmistratrixofTyier{S),  Skep.  Touch.  824, 5. 
But  it  is  equally  clear  that  a  chattel  which 
is  to  be  delivered  in  futuro,  does  not  pass 
by  the  contract.  Two  questions  arise  : 
first,  is  this  an  article  which  would  corre- 
spond with  the  terms  of  the  contract  ?  se- 
condly, is  it  a  contract  for  an  article  to  be 
finished?     In  the   latter  case   the  article 

(8)  1  Salk.  It^. 


Digitized  by 


Google 


let 


EXCHEQUER  OF  PLEAS : 


must  be  finished  before  the  property  vests. 
In  the  first,  an  action  would  lie  for  not  de- 
livering. The  plaintiff  is  a  purchaser  of 
one-fourth.  It  is  clear  that  he  was  not  to 
pay  for  the  materials  as  then  existing,  and 
also  that  many  others,  according  to  the 
stipulations,  were  to  have  an  interest  in  the 
ship  when  finished.  This  is  like  the  case 
of  MuckUm  v.  Mangles.  There  is  no  sum 
here  which  can  be  said  to  be  the  price  of 
the  chattel  in  its  then  state.  In  Woods  v. 
Russell^  there  were  three  ingredients ;  first, 
a  sum  was  paid  which  appropriated  the 
work  as  then  finished ;  secondly,  a  super- 
intendent was  employed ;  thirdly,  there 
was  the  certificate  of  registry.  In  Clarke 
V.  Spenee,  two  of  those  circumstances  con- 
curred. The  payment  by  instalments  was 
evidence  of  appropriation  of  the  work  as  the 
instalments  were  paid.  But  here  is  no  sum 
which  can  by  any  possibility  be  construed 
to  purchase  the  parts  then  put  together. 
It  was  an  entire  contract  to  purchase  when 
finished,  and  no  property  passes  till  then, 

Holland,  B.— In  Woods  v.  RussM  and 
Clarke  v.  Spence^  the  contract  was  made 
for  a  specific  thing  in  existence.  Here  it 
is  treated  as  executory, 

Alperson,  B. — To'  vest  property,  the 
identical  goods  should  be  sold,  and  the 
price  fixed.  What  were  the  specific  goods  ? 
If  one-third  of  the  ship  was  sold,  it  would 
vest,  but  if  it  was  to  be  **  the  ship  when 
complete,"  that  was  not  ascertained  at  the 
time,  and  did  not  pass.  In  Woods  t.  Rus^ 
sell,  the  contract  was  for  the  sale  of  a  spe- 
cific part  of  the  ship,  at  the  time  the  money 
was  paid.  That  was  the  construction  of 
the  contract;  and  on  similar  words  in  Clarke 
V.  Spsncef  the  same  construction  was  put 
by  this  Court. 

Judgment  for  the  defendant. 


1837.     >; 
an.  15.  > 


NORMAN    V.    WESTCOMBB    AMD 
Jan.  15.    ^  ANOTHER  (I). 

Pleading  and  Evidence — New  Assign'^ 
ment — Administrator, 

Where  to  a  declaration  m  trespass  the 
defendant  pleads  a  justijicatian,   and    the 

(1)  Tbis  c«8e  was  decided  in  Hilary  term,  and  is 
reported  by  W.  G.  Lumley,  Esq. 


plaintiff  replies  thai  he  brings  hu  aHmfar 
other  and  different  causes  and  irespatteif  lie 
does  not  thereby  admits  for  the  purpeses  ^ 
tliat  action^  the  truth  ofthefacU  tdkgei  m 
the  defendant's  plea. 

Trespass  for  breaking  and  entering  the 
plaintiff's  house. 

Pleas*^¥mu  not  guilty;  second,  that 
one  W.  F.,  before  the  said  time  when  &c, 
held  and  enjoyed  a  certain  dwelling-boiiM 
of  the  defendant  T.  W.,  under  a  demite, 
at  a  yearly  rent  of  8/.,  payable  from  the 
said  W.  F.  to  the  said  defendant,  and  that 
just   before  the  said  tame   when,  &e.  t 
large  sum,  to  wit,  the  sum  of  8/.  for  one 
year  of  the  said  demise,  was  owing  from 
the  said  W.  F.  to  the  defendant;  and  while 
the  same  was  in  arrear,  and  withia  thirty 
days  before  the  said  thne  when*  &c  tbe 
said  W.  F.  fraudulently  and  clandestinely 
conveyed  avmy  and  carried  off  and  from 
the  premises,  so  held  and  enjoyed  by  ^ 
said  W.  F.,  certain  goods  and  chattels,  to 
wit,  &c  of  the  said  W.  F.,  to  prevent  the 
defendant  firom  distraining  the  same  for 
the  rent  ao  due,  and  for  that  purpose  ooa- 
vcyed  then  to  the  said  dwelling*'hoase  in 
which,  &c.,  without  leaving  any  goods  and 
chattels  on  the  said  premises,  sufficient  to 
satisfy  the  said  arrears  of  rent;  that  the 
defemiant  requested  the  plaintiff  to  allow 
him  to  enter  his  dwelling-house  to  sctfe 
and  take  the  said  goods,  whidi  he  refused 
to  do ;  that  a  warrant  to  search  the  asid 
phitntiff*8  house  was  then  obtained  from 
two  Justices;  and  the  defendants  justified 
the  entry,  under  that  warrant,  to  seaidi 
for  the  goods  so  clandestinely  removed. 

Replication — That  the  plaintiff  declared 
for  that  the  defiendants  broke  and  entered 
the  said  dwelling-house  upon  a  diflfercat 
oecaaion,  and  upon  another  and  diHSncnt 
part  of  the  day  firom  that  in  thV  plea  sop- 
posed,  and  stayed  and  continued  therein 
for  a  long  space  of  thne,  to  wit,  for  six 
iMMirs  modo  etformd^  which  said  trespasses 
newly  assign^  are  other  and  different 
trespasses.     Verification. 

To  this  new  assignment  the  defimdaats 
pleaded  the  same  defence  as  to  the  decla- 
ration, merely  alleging  that  it  waa  befere 
the  trespasses  newly  assigned ;  and  the 
plaintiff  replied  de  injurid. 

At  the  trial,  before  Williams,  J.  at  the 
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ktft  Suramer  Asmxes  for  Somersetshire, 
the  defendants  proved  that  W.  Fuke  had 
rettioved  his  goods  to  the  plaintiff's  house 
to  avoid  the  distress,  and  that  the  defen- 
danty  who  was  the  landlord  of  Fuke,  had 
gone  to  the  plaintiff's  house  to  demand  the 
goods  on  the  19th  of  April.  He  then  en- 
tered with  the  plaintiff's  licence.  On  the 
ISOth  he  came  again  with  the  other  defen- 
dant Sayer,  and  left  him  there  at  eleven 
o'clock,  in  order  to  obtain  a  warrant.  He 
returned  at  one  o'clock,  and>  together  with 
Sayer,  who  had  been  turned  out  of  the 
house  in  the  interval,  entered  under  the 
warrant.  No  proof  was  given  of  the  de- 
mise to  Fuke,  nor  of  the  arrears,  but  it  was 
contended,  that  these  facts  were  admitted 
on  the  pleadings ;  and  the  learned  Judge 
directed  a  verdict  for  the  defendants.  In 
Michaelmas  term  last,  a  rule  had  been 
obtained  for  a  new  trial,  on  the  ground  of 
a  misdirection,  against  which-^ 

Erie  now  shewed  cause. — The  facts 
stated  in  the  defendants'  {dea  to  the  new 
assignment  had  been  admitted  by  the  plain- 
tiff on  the  record,  and  therefore  did  not 
fcquhre  to  be  proved  at  the  trial.  The 
plea  to  the  new  assignmeot  is  to  be  re- 
ferred in  its  construction  to  the  plea  to  the 
dedaiatimi-^/^DiMe  v.  the  Tkamet  CommU" 
Mumer§{2).  Although  in  the  plea  to  the 
new  ass^ment,  a  demise  and  arrears  are 
stated,  yet  they  have  been  already  stated 
in  the  ]dea  to  the  declaration,  and  admitted 
by  the  plaintiff.  It  was  enough  for  the 
defendant  to  apply  those  facts  by  parol 
evidence  to  the  same  premiass  and  the 
same  tinier  which  was  done.  Ift  all  con- 
tRMiotts  pleadings,  everything  not  traveraed 
is  admitted,  and  the  whole  of  the  pleadings 
in  the  present  case  are  eontiniioiis.  The 
new  assignment,  therefore,  admits  the 
truth  of  the  jostification-^l  Wnu.  Sound* 
%M,  a;  Omkky  v.  Dams  (d).  The  case  of 
eoUateral  pleadings  is  different. 

[Parke,  £L— Under  the  issue  on  the  new 
asaigomost,  it  must  be  proved  that  Fuke 
was  tenant  at  the  precise  part  of  the  day 
on  which  the  plaintiff  proves  that  the  de- 
fendants entered.] 

It  is  submitted,  that  that  is  done  by  the 
aid  of  the  parol  evidence. 

[Lord  Abihobr,  C.  E.*— You  seek  to 

(«)  3  Brod.  &  Biig.  117. 
(3)  16  EsBt,  92. 


help  out  the  admission  on  the  pleadings  by 
parol  evidence.] 

[Parks,  B.— Can  you  use  parol  evidenee 
to  apply  the  admission  on  the  pleadings 
to  the  facts  ?  You  cannot  call  in  aid  an 
admission  in  one  plea  to  prove  another.] 

No,  that  cannot  be  done  where  there 
are  collateral  pleadings,  but  it  is  different 
where  they  are  continuous.  This  case  may 
be  illustrated  by  other  analogies.  Suppose 
a  trespass  qttare  cimuttm  frfgii,  or  an  as- 
sault^ and  a  right  of  way  be  [ueaded  to  the 
former^  and  a  justification  to  the  latter ; 
if  there  be  a  new  assignment  of  extra  vtom, 
or  excess,  the  justificatioil  in  each  case  is 
admitted. 

[Loan  Abihoer,  C.  B.*-^If  there  had 
been  two  counts  in  trespass,  and  the  de- 
fendant had  pleaded  a  jtistification  to  each, 
which  had  been  admitted  by  the  plaintiff  as 
to  one  count,  and  traversed  as  to  the  other ; 
the  former  plea  would  have  been  as  though  it 
were  struck  out  of  the  record,  and  the  trial 
would  have  been  on  the  other.  The  question 
on  the  new  asaigBment  is  the  same.] 

The  two  counts  are  as  two  actions,  and 
it  may  be  treated  as  collateral  pleadings ; 
but  even  then  probably  the  admission  in 
the  one  might  be  used  in  the  other,  pro- 
vided there  were  a  proper  application  by 
parol  evidence.  Again,  take  the  case  of 
an  action  on  a  bill  of  exchange,  and  for 
goods  sold,  for  which  the  bill  was  given ; 
and  the  defendant  pleads  to  the  count  on 
the  bill,  payment,  to  which  the  plaintiff 
entera  a  nolle  proaequi,  and  to  the  count 
&Nr  the  goods  a  satisfhetion  by  the  bill; 
the  defeiKhmt  might  shew  that  the  plaintiff 
has  admitted  the  payment  of  the  bUl. 

Croteder  and  Ball, — ^The  plaintiff  does 
not,  by  the  new  assignment,  adroit  the  facts 
alleged  in  the  plea.  He  avoids  the  dis- 
cussion on  the  trespass,  justified  by  the 
defendanu ;  but  he  does  not  admit  or 
deny  it.  He  takes  issue  on  all  the  facts 
alleged  by  the  defendants,  in  answer  to  the 
trespass,  of  which  he  does  not  oomplain« 
In  the  case  of  the  justification,  under  the 
right  of  way,  the  plaintiff,  when  he  replies 
extra  viamt  necessarily  admiu  the  way; 
but  there  is  no  connexion  between  the 
two  entries.  And  this  is  not  like  the  case 
of  one  assault,  for  which  two  actions  are 
brought,  in  one  of  which  the  defendant 
socoeeds,  when  undoubtedly  the  record  in 
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one  action  may  be  used  in  the  other. 
Here,  however,  there  is  nothing  more  than 
an  avoidance  of  the  contest,  and  no  admis- 
sion* 

Lord  Abinoer,  C.B. — The  ingenious 
argument  for  the  defendants  raised  a  con- 
siderable doubt  in  my  mind.  If  this  had 
been  parallel  to  the  cases  suggested,  of 
two  separate  counts,  with  an  admission  of 
certain  facts  in  the  pleadings  to  one,  or  of 
two  separate  actions,  to  one  of  which  there 
was  a  plea  admitted  by  the  plaintiflP,  or 
the  defendants  had  recovered  a  verdict 
thereon,  I  should  have  thought  it  worthy 
of  consideration,  whether  the  admission 
or  verdict  would  not  have  been  evi- 
dence in  support  of  the  pleadings  to  the 
other  count  or  action.  But  those  are  dis- 
tinguishable from  the  present  case.  A 
new  assignment  does  not  admit  the  facts 
suted  in  the  plea,  but  is  merely  an  asser- 
tion, that  the  plaintiff  does  not  investigate 
the  subject-matter  set  forth  in  the  plea. 
It  is  not  an  admission,  but  is  the  same 
as  if  the  plaintiff  were  to  say,  "  1  do  not 
choose,  and  never  intended  to  go  for  that 
trespass,  which  you  have  attempted  to 
justify."  Suppose  a  plaintiff  embraces 
several  matters  in  his  declaration,  to  one 
of  which  the  defendant  pleads  a  justifica- 
tion, which  the  plaintiff  cannot  deny,  and 
he  agrees  to  have  it  struck  out  of  the  de- 
claration, and  obtains  an  order  for  that 
purpose,  and  goes  to  trial  on  the  other 
matters,  that  would  be  taken  from  the 
consideration  of  the  Judge  and  jury,  and 
would  not  be  evidence  in  support  of  the 
other  issues.  Here  the  pleadings,  previous 
to  the  new  assignment,  are  to  be  taken  as 
if  they  were  in  point  of  fact  struck  out  of 
the  record,  and  the  defendants  had  no  right 
to  use  them  on  the  trial  of  the  other  issues. 

Pabkb,  B. — I  entertained  no  doubt  when 
this  case  was  moved,  but  I  have  been  led 
into  a  doubt  by  assuming  that  the  new 
assignment  admits  the  truth  of  the  matter 
previously  pleaded.  But  when  we  examine 
the  nature  of  a  new  assignment,  we  find 
that  it  only  admits  the  existence  of  another 
trespass,  as  to  which  the  plaintiflT  wholly 
abandons  all  inquiry.  Its  effect,  as  Mr. 
Crowder  says,  is  not  an  admission  of 
the  facts  stated  in  the  plea,  but  an  asser- 
tion that  that  is  not  the  cause  of  action  of 


which  the  plaintiff  complains.  Then  the 
other  pleadings,  previous  to  the  new  as- 
signment, being  out  of  the  case,  the  ile- 
fendants  cannot  make  use  of  any  admis- 
sion of  the  facts  stated  in  the  plea  to  the 
declaration. 

BoLLAND,  B.  c<mcurFed. 

RuieahuUte* 


1837. 


} 


JONES  V.  TURNBULL. 


Bankrupt —Attorney's  Lien — Costs, 

Where  an  uneertifieated  banhvpt  hnmght 
an  action  for  work  and  labour,  ^,  at  a 
builder f  which  was  referred^  and  the  orftilrs- 
tor  awarded  m  fwoour  of  the  plaintijf,  md 
the  assignees  claimed  the  sum  awarded, — vptrn 
an  interpleader  rule  obtained  by  the  deft»' 
dantf — Held,  that  the  assignees,  to  be  eniitki 
to  the  benefit  of  the  award,  must  satitfy  the 
lien  of  the  bankrupt's  attorney  for  his  cstti 
in  the  action  and  reference. 

Plan,  on  behalf  of  the  defendant  in  this 
caae,  had  obtained  a  rule,  under  the  lit 
section  of  the  Interpleader  Act,  £m  relief 
against  the  adverse  claims  of  the  plaintifT, 
and  of  the  plaintiff's  assignees.  It  appeared 
from  the  affidavits,  that  the  plaintiff,  who 
was  by  trade  a  builder,  became  bankrupt 
in  July  1835,  but  had  not  obtained  ]» 
certificate.  In  October  1836  be  brought 
an  action  against  the  present  defendant 
Turnbull,  for  work  and  labour,  &c  as  a 
builder,  but  was  nonsuited,  on  the  ground 
that  the  credit  agreed  to  be  given  for  pay- 
ment had  not  expired.  The  matter  b^g 
afterwards  referred,  the  arbitrator  awarded 
that  the  sum  of  124/.  should  be  paid  by 
the  defendant  to  the  plaintiff,  afker  deduct- 
ing the  costs  of  the  nonsuit.  The  assignees 
of  the  plaintiff  claimed  this  aum  from  the 
defendant ;  and  the  plaintiff,  likewise,  com- 
menced this  action  against  him  on  the 
award.  The  attornies,  who  had  been  en- 
ployed  by  the  plaintiff  to  conduct  the  former 
unsuccessful  action  against  the  defendant, 
and  also  to  attend  the  reference,  suted,  in 
their  aflSdavit,  that  at  the  tinM  they  brought 
the  former  action,  they  were  not  aware 
that  the  plaintiff  was  uncertificated;  that 
they  had  lent  to  him  the  sum  of  40/.  for  the 
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purpose,  as  the  plaintiff  informed  them,  of 
paying  the  workmen  employed  by  him  in 
the  work  for  which  the  action  was  brought, 
and  that  they  claimed  a  Hen  on  the  sum 
awarded  to  the  plaintiff  by  the  arbitration, 
for  the  sum  of  40/.,  and  for  the  costs  of 
the  former  action,  and  of  the  reference. 

ChandlesSf  for  the  assignees. — It  does 
not  appear  when  the  work  was  done,  for 
which  this  action  was  brought.  The  as- 
signees rest  their  claim  on  the  general 
principle,  that  they  are  entitled  to  all  the 
property  of  the  bankrupt  before  he  obtains 
his  certificate.  The  plaintiff's  claim  was 
in  respect  of  his  work  and  labour  as  a 
builder,  and  it  had  passed  to  his  assignees 
—CroJiimY.Pooie(l). 

[Lord  Abinobr,  C.  B. — This  was  not 
such  personal  labour  as  the  plaintiff  might 
sue  for  tmjure.'] 

With  respect  to  the  lien  claimed  by  the 
attornies  for  40/.  lent,  as  they  state»  to  the 
plaintiff,  in  order  to  pay  the  workmen,  the 
assignees  are  not  acquainted  with  the  na- 
ture of  the  work  which  has  been  done.  If 
the  assignees  had  brought  an  action  against 
the  defendant,  he  could  not  have  set  up  as 
a  ;delence  any  claim  by  the  plaintiff  or  by 
hi^  attornies;  nor  payment  to  the  plaintiff, 
after  notice  from  the  assignees.  A^to  the 
costs  of  the  action,  the  attornies  were  em- 
ployed to  bring  an  action  for  money  which 
belonged  to  the  assignees,  but  they  were 
not  employed  by  the  assignees.  The  latter 
have  the  higher  title,  and  the  attornies' 
claim  is  superseded. 

[Parks,  B. — Would  not  the  attornies 
have  a  lien  against  the  plaintiff  upon  the 
sum  recovered  by  this  award  for  their 
whole  bill  of  costs  ?  As  the  assignees  come 
in  now  and  take  the  benefit  of  the  award 
obtained  by  the  labour  of  the  attornies, 
can  they  intervene  and  take  away  the  lien?] 

The  question  must  be  considered  as  if 
the  assignees  had  brought  an  action  against 
tlie  defendant.  He  could  not  have  pleaded 
that  the  attornies  had  a  lien.  His  right 
and  liability  are  not  altered  by  reason  of 
his  claiming  the  benefit  of  the  Interpleader 
Act. 

[Abihosr,  C.B. — If  you  had  brought  an 
action  on  the  award,  you  must  have  pro* 
duoed  it  in  evidence,  and  the  attorniea 

(1)  lB.&Ad.568;t.o.9LtwJ.Rep.  K.B.69. 


would  have  said,  "  You  shall  not  have  the 
award  unless  you  pay  off  our  lien."  They 
had  the  right  of  possession.] 

The  defendant  ought  to  have  paid  the 
money  to  the  assignees  under  the  award. 

[Parke,  B. — If  you  had  brought  an 
action  for  the  work  and  labour  of  the  bank- 
rupt after  the  bankruptcy,  would  the  award 
have  been  a  defence  7  I  f  you  claim  through 
the  award,  you  must  allow  the  attorniea 
their  lien  in  some  degree.] 

The  award  did  not  alter  the  nature  of 
the  demand.  Even  if  it  created  a  new 
demand,  it  would  vest  in  the  assignees. 

[Parks,  B. — Yes;  but  if  you  claim 
through  the  award,  you  must  pay  the  costs 
of  it.  J 

If  it  created  a  new  demand,  the  assig- 
nees, it  is  conceded,  ought  to  pay  the  costs 
of  the  reference. 

Kellfft  for  the  plaintiff  and  for  the  attor- 
nies.— This  case  is  quite  distinct  from  any 
which  has  been  presented  to  the  Court. 
In  CrofUm  v.  Poole  the  question  was,  whe- 
ther the  defendant  was  liable  to  pay  twice. 
Here  a  portion  of  the  fund  is  in  court  to 
be  disposed  of.  Here  are  four  parties^ 
each  having  separate  and  distinct  interests, 
before  the  Court,  which  can  decide  upon 
the  claims  of  any  one  or  more  of  them,  to 
the  whole,  or  any  portion  of  the  fund. 
(He  was  stopped  by  the  Court.) 

Lord  Abimobr,  C.B. — We  are  disposed 
to  think  that  the  attornies  have  a  lien  for  all 
their  costs,  (exclusively  of  the  40/.,)  both 
of  the  action  and  of  the  award.  We  need 
not  now  discuss  the  surplus.  It  is  not  fair 
that  the  assignees  should  stand  aloof  and 
wait  until  the  award  is  made,  and  then 
step  in  and  claim  the  benefit  of  it,  unless 
they  pay  the  costs  of  it.  Let  the  bill  of 
the  attornies  be  taxed  and  paid. 

Parks,  B.— It  is  clear  that  the  bank- 
rupt is  entitled  to  nothing  here.  It  must 
be  referred  to  the  Master,  and  the  defen- 
dant shall  be  exonerated  pro  tanto  on  pay- 
ing to  the  plaintiff's  attornies  what  the 
Master  may  order.  If  it  turn  out  that 
their  demand  absorbs  the  sum  in  court, 
they  must  have  it.  Then  the  defendant  is 
released  from  all  further  demand  by  the 
assignees  or  by  the  plaintiff. 

Aldbrson,  B.  concurred. 
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1837.       7     ATTOHNBY  GENERAL  V.  HAH- 
Mfly  8.     3  COCK  AMD  RBADB. 

Legacy  Duty. 

Where  a  testatOTy  who  died  before  the 
passing  of  S6  Geo.  3.  e*  52,  directed  the 
residue  of  his  estate  to  be  laid  out  in  iandi 
and  such  residue  was  not  paid  or  satisfied 
until  after  the  81*/  of  August  1815 ; — Held, 
that  it  was  liable  to  the  legacy  duty  mposed 
by  55  Geo.  8.  c.  184.  sched.  tit.  *  Legacy,* 

A  legacy  which  devolves  on  a  succession 
of  persons,  and  is  finally  paid  and  satisfied, 
after  the  3\st  of  August  1815,  is  liable  to 
duty  in  respect  of  that  payment,  notwith* 
standing  the  previous  er^oyment  of  the  legacy 
by  others,  according  to  the  directions  ofth^ 
wiU. 

Information  stated  that  Samnel  Malbon, 
in  the  year  1790,  made  his  will,  and  there- 
by appointed  Mr.  Vivian  and  Mr.  GorsI 
his  executors,  and  bequeathed  to  them  all 
the  residue  of  his  personal  estate,  (afler 
payment  of  his  just  debts  and  certain  lega- 
cies and  annuities,)  as  also  all  svch  real 
estates  as  he  was  seised  of  as  mortgagee 
in  fee,  unto  his  said  executors,  ^ir  heirs, 
executors,  administrators,  and  assigns, 
upon  trust  to  convert  the  whole  of  the 
said  residue  of  his  personal  estate  into 
money,  and  to  lay  out  and  invest  the  same 
as  soon  as  conveniently  might  be,  in  one  or 
more  purchase  or  purchases  of  freehold 
lands,  tenements,  or  hereditaments  in  the 
said  will  mentioned  and  described  to  be 
conveyed  to  the  said  Vivian  and  one  Mor* 
rell)  their  heirs  and  assigns,  upon  ceftai0 
trusts  in  the  will  mentioned  ;  aisd  the  tes- 
tator directed,  that,  until  such  purchases 
were  made,  his  said  executors  should  place 
out  or  continue  all  such  residue  of  his  per- 
sonal estate  at  interest,  in  the  nafies  of  thei 
said  executors,  on  mortgage  of  real  estate, 
or  if  the  same  should  not  oflfer,  then  the 
said  residue  should  be  placed  out  at  in- 
terest in  the  public  fandsy  and  that  the* 
clear  yearly  interest  thereof  should  from 
time  to  time  be  paid  to,  and  received  by, 
such  person  <nr  persons  to  whom  the  rents 
and  profits  of  the  real  e^ate  therewith  to 
be  purchased,  would  for  the  time  being 
belong,  by  virtue  of  the  Said  will.  Tl^ 
information  then  stated,  that  the  testator 
died  on  the  80th  of  April  1791,  and  that 


Vivian  and  OMrst,  on  the  6th  of  May  1791, 
took  upon  themselves  the  burthen  of  the 
execution  of  the  will ;  that  Vivian  died  on 
the  1st  of  January  182i^,  leayi&g  Gotst  hia 
surviving;  and  that  Gorst died  on  the  11th 
of  December  1825,  having  made  a  will,  by 
which  he  appomted  Haacodc  and  Reade, 
(the  defendants,)  his  executors,  who  after- 
wards took  upon  themselves  the  burthen  of 
the  execution  of  the  said  wflls  of  Malbon 
and  Gorst  respectively.  The  infbrmatioa 
then  proceeded  to  state,  diat  after  the  81  si 
of  August  1815,  to  wit,  on  t^  26tfa  cft^m* 
nuary  188^,  the  said  residue  of  the  per- 
sonal estate  of  the  said  Samuel  IiI^khi 
was  of  gi^eal  value,  to  wit,  of  the  auewsi  of 
14,000/.,  and  that  the  same  at  the  time  of 
the  payment  diereinafter  mentioned,  hid 
not  been  nor  was  any  part  ^HM^feoi  applied 
in  the  purchase  of  any  real  estaile  wimt* 
soever;  asid  that  on  the  day  and  year 
last  mentioned,  the  defendants  pdd  and 
satisfied  die  said  residue  of  the  said  per- 
sonal estate  of  the  said  Samuel  Mdboo  te 
one  John  Malbon,  he  being  entitled  thereto 
nnder  the  will,  without  having  reoetved  or 
deducted  the  duty  ohargeaMe  upcm  dw 
said  residue ;  and  that  the  duty  chargeable 
amounted  to  560/. ;  and  aa  a  breach  it  was 
alleged,  that  such  doty  continued  unpaid. 
P/ea— That  the  said  Samuel  Malbon,  by 
his  will,  gave  and  devised  all  his  real  eS' 
tate,  except  mortgages  in  fbe,  to  Viviaa 
and  Morrell,  their  heirs  and  assigns,  to  tlie 
use  of  Gorst,  (who  was  one  of  the  exeee- 
tors,)  and  his  assigns,  for  and  ^hiring  the 
term  of  his  natural  Hfe,  on  eonditioii  that 
he  should  take  the  nanro  of  Malbon,  and 
firom  and  after  the  detemunation  cC  that 
estate  to  the  use  of  Vivian  and  Morrell, 
and  their  heirs,  in  trust  for  the  childteB  of 
Gorst,  with  an  ultimate  limitation  to  his 
own  right  heirs.  The  plea  then  suted,  that 
the  will,  after  giving  divers  legacies,  &e., 
gave  and  devised  all  the  residue  of  the  per- 
sonal estate,  and  also  such  real  estate  a« 
Samuel  Malbon  was  seised  of  as  a  mort- 
gagee in  fee,  to  Vivian  and  Gorst,  their 
heirs,  &c.,  upon  trust  to  convert  the  wh^ 
of  the  residue  of  his  personal  estate  into 
money,  and  to  lay  out  and  invest  the  same 
as  soon  as  conveniently  might  be,  in  the 
purchase  of  freehold  lands,  tenenrats,  and 
hereditaments,  in  Cheshire  or  Staffordshire, 
to  be  conveyed  to  Vivian  and  MorreU,  their 
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kein  mid  assigns,  upon  the  samt  uses  and 
trusts  as  were  declared  ccmceming  the  es- 
tates therembefore  devised  to  them,  and 
that  the  executora  should  and  might,  until 
such  purchases  could  be  made,  put  and 
I^aee,  and  continue  all  and  every  part  of 
the  personal  estate  out  at  interest,  in  their 
names,  on  a  mortgage  or  mortgages  of  real 
estates,  and  if  the  same  shouJd  not  offisr, 
then  in  the  funds ;  and,  in  the  meantime, 
and  until  the  residue  of  the  personal  estate 
should  be  laid  out  in  such  purchase  or 

Surchases,  the  clear  yearly  interest  or  pro« 
uce  diereof  should  fVom  time  to  time  be 
paid  to  and  received  by  such  person  and 
persons,  and  lor  suich  uses,  and  to  whom  the 
rents  and  profits  of  the  estates  therewith  to 
be  purchased  as  aforesaid,  (if  purchased,) 
would  for  the  time  being  belong,  by  virtue 
of  the  said  will ;  and  the  testator  by  his 
will  appointed  Vivian  and  Gorst  (after^ 
wards  Malbon,)  his  executors.  The  plea 
then  stated  the  death  of  the  testator,  and 
that  the  executors  en  the  11th  of  August 
1792,  according  to  the  will,  placed  out  at 
interest  in  their  names  7,000(.,  parcel  of 
the  residue,  on  mortgage  of  certain  pre- 
mises in  Cheshire,  which  were  before  the 
3 1st  of  August  1815,  sold,  released,  and 
mortgaged  to  Oorst  Malbon  and  Vivian, 
and  &eir  heirs,  in  manner  specified  in  the 
plea;  and  a  further  diarge  of  7,0001.  upon 
the  same  premises,  was  made  by  the  mort* 
gagor  in  1793, — which  sums  together 
'amounted  to  and  were  the  entire  residue 
•f  the  testator's  estate. 

The  plea  then  went  on  to  state,  that  in 
1797,  AHvian  died,  leaving  Qorst  Malbon 
hsm  surviving;  and  that  the  said  Gorst 
Malbon,  being  by  virtue  of  the  will  entitled 
diereto  for  his  own  sole  and  individual  use 
and  benefit,  did  at  divers  times  receive  irom 
tlie  mortgagor  divers  large  sums,  as  and 
£or  interest  -on  the  monies  lent  to  him  on 
Biort^^igei  Ami  the  defendants  alleged, 
that  by  die  puttmg  of  the  said  monies  out  at 
interest  as  aforesaid,  and  the  receipt  and 
pa3rment  of  such  interest  according  to  the 
will  of  Samuel  Malbon,  die  said  6ums  of 
79OOO/.  became  and  were  paid,  appropriated, 
satisfied,  and  discharged,  before  the  31st 
of  August  1815 ;  and  they  further  alleged, 
that  for  the  use  and  benefit,  and  at  the  re- 
quest and  on  the  account  of  the  said  John 
Malbon,  in  the  information  mentioned,  they 
New  Series,  VI.— Kxcheq.  Pl. 


received  the  said  sums  of  money  which 
were  so  lent  upon  mortgage,  and  paid  and 
satisfied  the  same  to  the  said  John  Malbon, 
being  so  entitled  as  in  the  information  men- 
tioned* 

General  demurrer. 

The  SoHcUor  General  for  the  Crown.— 
The  question  to  be  determined  by  the 
Court  is,  whether,  within  the  meaning  of 
the  statute  55  Geo.  3.  c.  184,  this  is  a 
dear  residue,  devolving  to  a  person  by 
virtue  of  a  testamentary  disposition,  "  paid, 
delivered,  retained,  satisfied,  or  discharged, 
after  the  31st  of  August  1815."  These 
are  the  words  of  the  schedule  in  that  act, 
under  which  the  duties  in  question  are 
claimed.  It  is  important  to  consider,  what 
were  the  acts  that  imposed  duties  on  lega- 
cies, with  a  view  to  ascertain  the  changes 
in  the  law  produced  at  various  periods, 
down  to  that  of  55  Geo.  3.  Previously  to 
the  statute  36  Geo:  3.  c.  52,  the  duties 
were  affixed  to  the  receipts,  which  were 
required  to  be  given  for  legacies,  and  not 
to  the  legacies  themselves,  (20  Geo.  3.  c.  28, 
23  Geo.  3.  c.  5S,  29  Geo.  3;  c.  51).  By 
the  1st  section  of  36  Geo.  3.  c.  52,  the 
duties  imposed  by  those  previous  acts  were 
made  to  cease  as  to  sueh  legacies  as  were 
made  subject  to  any  duty  imposed  by  that 
act ;  and  the  second  section  specifies  the 
new  duties,  which  were  then  for  the  first 
time  made  to  attach  on  the  legacy  itself,  in- 
stead of  the  receipt  or  discharge  for  it. 
But  this  section  applied  only  to  legacies 
given  by  persons  who  died  afler  the  pass- 
ing of  the  act — that  is,  after  April  26, 
1796.  Then  comes  the  19th  section,  which 
commences  with  a  declaration,  that  "money 
directed  to  be  applied  in  the  purchase  of 
real  estate,  shall  be  charged  with  and  pay 
duty  as  personal  estate,"  which  must  be 
oonsidered  as  introduced  for  greater  cau- 
tion, and  not  as  an  enactment  of  anything 
new.  Then  follows  an  exception  of  the 
case,  where  such  money  is  so  given  to  be 
enjoyed  by  different  persons  in  succession, 
with  a  provision  for  various  events  that 
might  happen  in  such  a  case ;  and  it  may 
be  contended,  that  the  object  of  the  clause 
was  not  to  give  anything  that  was  not 
given  before  then,  but  to  exonerate  from 
the  payment  of  duty  a  legacy  to  be  in- 
vested in  the  purchase  of  an  estate  to  be 
enjoyed  by  parties  in  succession,  prpvided 
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it  was  invested  before  the  duty  accrued. 
The  act  also  provides  the  mode  in  which 
the  duty  shall  he  paid  by  parties  entitled  in 
succession,  and  by  the  li^th  and  13th  sec- 
tions directs  that  such  parties  shall  pay  as 
annuitants  for  the  amount  which  they  are  to 
receive,  until  the  money  given  is  actually 
laid  out  in  the  purchase  of  land,  when  all 
liability  to  duty  shall  cease.  The  next 
statute  was  44  Geo.  3.  c.  98,  which  passed 
on  the  ftQth  of  April  1804,  when  new 
stamp  duties  were  charged  in  lieu  of  the 
existing  duties  ;  and  by  the  liSth  section, 
reciting  the  three  earliest  acts  which  im- 
posed duties  on  receipts  for  legacies,  and 
that  under  those  acts  duties  were  charged 
in  respect  of  legacies  given  by  persons  who 
died  previous  to  the  27th  of  April  1796 
(when  36  Geo.  3.  was  passed),  and  it  was 
expedient  to  continue  them  for  two  years 
from  the  10th  of  October  1804,  it  was 
enacted,  that  such  duties  should  be  conti- 
nued for  that  period,  and  afterwards  that 
every  receipt  K>r  legacies  given  by  persona 
lf?ho  died  either  before  or  afVer  the  27th 
day  of  April  1796,  should  be  liable  to  the 
higher  rate  of  duty.  It  is  unnecessary  to 
dwell  upon  the  two  next  statutes,  namely, 
45  Geo.  3.  c.  28,  and  48  Geo.  3.  c.  109 ; 
and  then  comes  the  56  Geo.  3.  c.  184. 
That  statute,  in  the  very  schedule  upon 
which  the  present  claim  is  founded,  makes 
a  distinction  between  persons  who  died  be- 
fore, and  persons  who  died  on  or  after  the 
5th  of  April  1805,  and  imposes  a  higher 
rate  of  duty  on  legacies  given  by  the  latter 
class.  In  this  instance,  then,  as  in  all  the 
others  of  the  previous  acts  specified,  the 
legislature  made  a  retrospective  enactment^ 
by  which  property  became  taxable,  for  the 
first  time,  long  after  the  date  of  the  be- 
quest; and  thus  is  met  the  objection,  that  it 
could  not  have  been  intended  to  impose  a 
tax,  which  would  not  have  been  payable  if 
the  duty  had  been  satisfied  before  1796. 
Then,  is  this  a  legacy  or  residue  "  paid, 
delivered,  retained,  satisfied,  or  discharged, 
after  the31stof  August  1815"?— [He  then 
went  into  the  consideration  of  this  point ; 
but,  as  the  Court  in  their  judgment  held^ 
that,  by  the  facts  admitted  on  the  plead- 
ings, it  appeared  that  the  payment  and  dis- 
cli^rge  did  not  take  place  till  the  year 
1832,  the  argument  is  omitted.  The  cases 
cii^d  by  him  were  The  Attorney  General  v. 


Lady  L<ntt$a  Manners(\),  HUl  v.  Aiknum 
(2),  The  Attorney  General  v.  9Food{S), 
Coombe  v.  2Vwl(4).]  Then,  it  is  clearly 
the  principle  of  the  act  that  the  tax  shaU 
be  paid  at  the  time  when  the  parties  enti- 
tled receive  the  accession  of  property,  and 
it  is  therefore  a  payment  in  respect  of  the 
sum  received.  Tfav-is  shewn  by  the  12th 
section  of  36  Geo.  3,  which  provides  as  to 
the  period  and  mode  of  obtaining  the  doty 
in  cases  of  successive  interest  like  the  pre- 
sent. If  the  money  is  paid  to  the  tmstee, 
who  is  to  execute  the  will,  he  is  to  be  treated 
in  the  same  way  as  the  executor  would  be 
if  it  had  not  been  to  be  paid  to  the  trustee: 
where  there  is  a  succession  of  interests  and 
various  rates  of  duty,  the  trustee  it  to  be 
treated  as  an  executor. 

Kelly f  for  the  defendants. — The  princi- 
pal question  is,  whether  any  of  the  acta 
which  have  been  passed  since  36  Geo.  3. 
have  given  to  it  an  ex  poet  facto  operation, 
which  it  did  not  possess  till  thm.  The 
duties  now  claimed  were,  for  tke  first 
time,  made  payable  by  that  act,  but  they 
irere  not  made  payable  retrospectively; 
that  is,  on  legacies  given  by  persons  who 
had  died  before  the  passing  of  that  act,  nor 
has  any  subsequent  statute  given  to  it  such 
an  operation.  If  this  information  had  been 
filed  before  the  year  1 796,  the  Crown  would 
not  have  been  entitled  to  any  doty,  and  the 
subsequent  acts  were  not  meant  to  apply 
to  such  a  case ;  for,  though  in  various  in- 
stances they  have  altered  and  raited  die ' 
amount  of  duty  previously  imposed,  and 
to  this  extent  have  a  retrospective  efif^ct, 
yet  in  no  instance  are  any  duties  impoted 
by  those  subsequent  acta  upon  legadet, 
which  are  suUect  to  duty  only  by  virtue  <if 
36  Geo.  3.  it  is  submitted,  that  money  to 
be  laid  out  in  land  was  suliject  to  duty 
only  by  virtue  of  that  act  Previotidy  to 
it,  the  duty  attached  upon  the  receipt  o^ 
discharge  given  by  the  legatee  to  die  exe- 
cutor. The  legacy  itself  was  never  taxed 
eo  nomine.  The  executor  would  not  have 
been  required  to  have  a  legacy  stamp 
affixed  to  an  instrument  given  to  him  as  a 
release  or  discharge  by  a  legatee,  who,  in- 
stead of  land  directed  to  be  purdiaaed, 

(I)  1  Price,  411. 

(«)  f  Mer.  45  ;  ■.  e.  3  Vnce,  339. 

(3)  f  Y.&J.  «90. 

(4>  1  Myl.  &  Cr.  69. 
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preferred  Co  take,  and  did  take,  the  money 
wherewith  the  executor  was  directed  to 
purchase  it.  A  bequest  of  money  to  be 
laid  out  in  land,  woiud,  in  any  case  arising 
upon  the  legacy  duty,  independently  of 
any  point  about  a  receipt  being  given,  be 
treated  as  land  itself;  for  equity  considers 
that  as  being  done,  which  it  is  the  duty  of 
the  executor  or  trustee  to  do,  and  there- 
fore would  consider  the  money  to  be  actu- 
ally laid  out  in  land ;  and  so  it  is  laid  down 
in  the  judgment  of  Chief  Baron  Thompson 
in  The  Attorney  General  v.  Holford{5), 
which  case  was  we  converse  of  the  present. 
There  land  was  directed  to  be  sold,  and 
the  money  was  to  go  as  residue  (afber  pay- 
ment of  debts,  &c.)  to  a  stranger  in  blood 
to  the  testator.  It  never  was  sold,  but 
the  Court  held  that  it  must  be  treated  as 
if  actually  sold  according  to  the  directions 
of  the  will ;  and,  therefore,  that  the  be- 
quest was  in  the  nature  of  a  legacy,  and 
subject  to  duty.  Here,  upon  the  same 
principle,  the  bequest  is  in  Uie  nature  of  a 
devise  of  land,  and  before  the  statute  96 
Geo.  $f  could  not  be  charged  with  any 
duty.  Then,  that  statute  is  entirely  pro- 
spective, nor  would  it  be  contended  that 
this  claim  could  have  been  maintained  in 
the  interval  between  the  passing  of  that 
act,  and  of  the  act  of  44  Greo.  d.  c.  98. 
Now,  no  greater  effect  can  be  given  to  that 
latter  statute,  than  that  whereas,  up  to  the 
year  1 804,  there  were  two  classes  of  duty 
payable  on  legacies,  a  lower  duty  upon 
such  as  were  given  by  persons  dying 
before  1796,  and  a  higher  doty  on  such 
as  were  given  by  persons  dying  sub- 
sequently to  that  year,  it  was  enacted,  that 
these  several  duties  should  continue  for 
two  years,  and  afterwards  be  equalized  by 
rendering  both  classes  of  legacies  liable  to 
the  higher  rate  of  duty,  so  that  the  act  was 
retrospective  as  to  the  amount  of  duty, 
but  not  retrospective  so  as  to  make  parties 
liable  who  claimed  under  wills  of  persons 
who  died  before  1796,  unless  they  were  so 
made  liable  by  the  act  of  1796  itself.  This 
section  in  44  Geo.  8.  recites  the  three  acts 
of  parliament,  which  imposed  the  duties  on 
receipts  for  legacies,  and  therefore  parti- 
cularly points  to  the  species  of  legacies 
upon  which  the  legislature  meant  to  attach 

(5)  I  Price,  4t6. 


additional  duties ;  and,  so  far,  it  is  a  retro- 
spective enactment.  But,  there  is  nothing 
in  the  language  of  that  section  to  shew  that 
it  was  intended  to  comprise  other  legacies, 
on  which  previously  there  had  been  no  duty 
at  all ;  and  the  principle  is,  that  no  tax  is  to 
be  imposed  except  by  clear  words.  The 
case  of  HiU  v.  Atkinson  is  an  authority  to 
shew  that  the  act  of  S6  Geo.  8.  is  not  re- 
trospective, and  is  not  made  so  by  the  44 
Geo.  8.  c.  98.  The  question  there  was 
similar  to  the  present,  whether  money  paid 
into  the  Court  of  Chancery  prior  to  the 
year  1796,  was  liable  to  duty  by  any  re- 
trospective efficacy  given  to  86  Geo.  8.  by 
the  enactment  of  44  Geo.  4;  and  Lord 
Eldon  held  that  it  was  not.  The  25th 
clause  of  86  Greo.  8,  which  relates  to  money 
in  the  Court  of  Chancery,  is  similar  to 
the  19th  clause,  which  relates  to  money 
directed  to  be  laid  out  in  land,  and  the  de- 
cision upon  the  one  governs  a  case  upon 
the  other.  The  argument  applicable  to  the 
statute  of  1804,  equally  holds  good  with 
respect  to  the  act  of  1815,  which  is  in  the 
same  general  terms,  and  merely  raises  a 
similar  distinction  between  persons  dying 
before  1805,  and  after  1805,  which  the  act 
of  1804  raises  with  respect  to  persons 
dying  before  1796,  and  after  1796. — [He 
then  went  into  the  question  of  appropria- 
tion, and  ccmtended,  that  it  had  taken  place 
before  1815.] 

Mr,  SoUcuor  General,  in  reply. — It  may 
be  much  doubted,  whether  the  duty  upon 
moiiey  given  to  be  laid  out  in  land  was  not 
a  duty,  just  as  much  attachable  under  die 
former  acts  as  under  the  act  of  1796.  That 
which  rendered  any  duty  at  all  payable 
under  those  acts  was  the  receipt ;  and  the 
only  reason  why,  in  many  instances,  no 
duty  was  paid  on  money  directed  to  be 
laid  out  in  land,  was  because  the  money 
was  probably  invested,  and  no  receipt  at  all 
taken  for  it.  But  if  the  legatee,  being  en- 
titled to  an  estate  of  inheritance  in  the 
land  to  be  purchased,  had  taken  from  the 
executor  the  money  in  lieu  of  it,  the  re- 
ceipt for  it  would  certainly  have  been  lia- 
ble to  a  legacy  duty ;  for  a  sum  of  money, 
given  to  be  laid  out  in  land,  is  a  legacy  to 
all  intents  and  purposes,  and  does  not  cease 
to  be  a  legacy,  because  a  particular  appro- 
priation is  directed  of  it.  But,  even  if  such 
legacies  were  not  subject  to  a  duty  previ- 
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ously  to  1796,  still  there  is  no  reason  why 
the  act  of  1804  should  not  be  retrospective 
in  this  respect  as  much  as  it  clearly  is  in 
other  respects.  That  such  was  the  inten- 
tion, might  be  shewn  by  many  supposable 
cases,  where  legacies  given  before  1796  to 
trustees  for  particular  purposes  would 
otherwise  be  free  of  duty.  Nor  did  Lord 
Eldon,  in  Hill  v.  Atkinson^  mean  to  decide 
that  there  was  no  retrospective  operation  in 
any  part  of  these  acts  or  either  of  tbenb 
His  judgment  proceeded  upon  the  parti- 
cular circumstances  of  the  appropriation 
in  that  case,  and  was  not  intended  to  lay 
4own  any  general  rule  of  construction. 

Lord  Abinger,C.B. — This  is  a  question 
which  may  involve  a  great  mass  of  property 
in  the  Court  of  Chancery,  and  on  that  ac- 
count we  wish  to  take  time  to  consider  it. 
Cur.  adv.  vult. 

On  a  subsequent  day,  his  Lordship  gave 
judgment. 

The  case  of  The  Attorney  General  v. 
Hancock  arises  up<»i  a  demurrer,  in  an- 
swer to  a  plea  by  the  defendants.  This 
was  an  information  to  recover  the  duties 
upon  a  certain  legacy  of  the  residue  of  the 
personal  estate  of  Samuel  Malbon,  which 
was  alleged  by  the  information  to  be  paid 
and  satisfied  to  John  Malbon  in  the  year 
1832.  There  is  a  plea  by  the  defendanti 
setting  forth  the  facts,  and  to  this  plea 
there  is  a  demurrer. 

The  testator  died  in  1791.  The  residue 
of  the  estate,  by  the  will  of  the  testator, 
was  to  be  invested  in  land,  to  the  same 
uses  as  the  real  estate  before  devised,  that 
is  to  say,  to  the  use  of  William  Gorst,  foe 
his  life,  with  remainder  in  tail  to  his  issue, 
and  for  default  of  issue,  with  remainder  to 
the  use  of  Samuel  Malbon  for  his  life,  with 
remainder  in  tail  to  his  issue,  in  strict  set- 
tlement, remainder  to  Ralph  Malbon  for 
his  life,  with  remainder  in  tail  to  his 
issue.  The  residue  was  to  be  in  the  hands 
of  his  executors  until  invested,  and  the  in- 
terest and  dividends,  until  vested  in  land, 
were  directed  to  be  applied  to  the  same 
uses  as  the  land. 

The  residue  was  ascertained  to  be 
14,000/.,  and  was  invested  in  mortgage  in 
the  names  of  the  executors  William  Gorst 
and  William  Vivian,  before  the  year  1796, 
and  before  the  act  36  Geo.  3.  c.  ^2.  After 


which,  William  Vivian  died,  and  WiHiam 
Gorst,  who  enjoyed  the  interest  daring  bii 
life,  became  the  surviving  executor.    He 
died  without  issue  in  1825,  and  appointed 
the  defendants  his  executors.    The  money 
has  remained,  as  originally  invested,  on 
mortgage,  and  has  now  become  the  property 
of  John  Malbon,  as  one  of  the  persons  m 
remainder  under  the  will;  and  it  is  charged 
in  the  first  count  of  the  information,  and 
admitted  in  the  plea,  that  the  defendants, 
as  executors  of  the  original  testator,  ba^ng 
taken  upoa  themselves  the  execution  ^ 
his  will,  have,  in  the  year  1832,  paid  and 
satisfied  the  residue  aforesaid,  to  theiaid 
John  Malbon,  as  the  person  entitled  under 
this  wilL     The  question  arises  upon  the 
application  to  these  facts,  of  the  act  of  tbe 
&5  Geo.  3.  c.  184.     The  material  words 
to  be  found  in  the  third  part  of  the  scbe* 
dule  to  that  act,  relating  to  legacies  and 
successions  to  personal  estate,  are  these: 
'*  Where  the  testator  or  intestate  died  he* 
fore  or  upon  the  ^th  of  April  1805,  for 
every  legacy,  specific,  pecuniary,  or  of  any 
other  description,  of  the  amount  or  value 
of  20L  or  upwards,  given  by  will  of  any 
person,  who  died  on  or  before  the  5th  of 
April  1 805,  out  of  his  personal  or  oooTeaUe 
estate,  and  which  shall  be  paid,  delivered, 
retained,  satisfied,  or  discharged  ahex  ibe 
3l8t  of  August  1815;  and  for  tbe  dear 
residue  when  devc^ving  on  one  persoB, 
and  for  every  share  of  the  clear  residue 
when  devolving  on  two  or  more  persooi, 
of  the  personid  eatate  of  any  peraon  vho 
died  before  the  5th  of  April  1805,  vhea 
the  same  shall  be  paid,  delivered,  vetaiaed, 
satisfied,  and  discharged  after  the  51stef 
August  1815,"  certain  rates  of  duty,  not 
material  to  be  stated. 

Now,  it  is  clear  in  this  ease,  that  tlie 
testator  died  before  the  5  th  of  April  1805; 
and  it  is  admitted  by  the  pleadbngs,  that 
the  clear  residue  of  his  personal  estate  not 
being  laid  out  in  land,  was  paid  and  sato- 
fied  by  the  defendants  to  John  Malbon, 
the  person  now  entitled  to  it  under  ^ 
will,  afler  the  31st  of  August  18|5.  Thcie- 
fore,  the  case  falls  precisely  within  the 
words  of  the  schedule,  and  must  be  govern- 
ed by  th^m,  unless  it  can  be  gathered  by 
some  necessary  inference  urisi^g  firom  the 
several  acts  in  pari  malerid  taken  together, 
that  it  is  an  excepted  case. 
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Accordingly,  it  has  been  contended,  diat 
it  appears  by  tbe  pleadings  that  the  clear 
residue  was  appropriated  and  paid  to  the 
first  person  entitled  to  it  under  the  will,  in 
the  year  1793,  before  any  of  the  acts  ex- 
isted which  could  have  related  to  this  wilL 
And  if  the  only  person  entitled  to  this  re- 
fiidue  had  been  William  Gorst,  the  first 
taker,  there  might  have  been  great  force 
in  that  argument ;  the  legacy  might  have 
been  considered  as  paid  and  satisfied  to 
him,  by  the  final  application  of  its  ascer- 
tained amount  to  his  use,  before  any  of 
4he  statutes  could  reach  it.  But,  upon 
looking  at  the  will,  it  appears,  that  by  the 
course  of  events,  this  same  residue  might 
devolve  upon  a  succession  of  persons  be- 
fore it  was  laid  out  in  land,  and  that  the 
executors  are  expressly  charged  to  keep 
it  in  their  controul,  until  laid  out  in  land ; 
and  it  appears  by  the  pleadings,  that  events 
have  happened,  by  which  the  residue,  still 
being  personal  estate,  has  devolved  upon 
John  Malbon,  under  the  provisions  of  the 
will,  and  that  it  was  paid  and  satisfied  to 
him  in  the  year  183:^  by  the  defendants, 
in  the  execution  of  this  will.  It  was, 
therefore,  in  the  state  and  form  to  which 
the  act  of  the  55  Geo.  3.  c.  184.  applies^ 
and  it  was  paid  within  the  time  which  that 
act  embraces. 

No  question  can  arise  upon  any  former 
appropriation  or  supposed  payment  of  it, 
as  it  is  clear  that,  if  a  legacy  passing  to 
several  persons  in  succession,  according  to 
th^  directions  of  a  will,  can  be  properly 
aaid  to  be  paid  and  satisfied  to  each  of 
them  in  turns,  the  words  of  the  schedule, 
and  of  the  statute  S6  Geo.  3.  c.  52,  which 
provides  for  such  casesynay  apply  to  the 
last  of  these  payments,  if  made  after  the 
31  at  of  August  1815,  although  one  or  more 
of  the  first  payments  may  have  taken  place 
before  that  date.  It  is  not  necessary, 
therefore,  to  refer  to  the  cases  which  have 
been  cited  at  the  bar,  to  ascertain  what 
shall  be  deemed  a  payment  and  satisfaction 
of  a  residue,  and  at  what  time  it  shall  be 
deemed  to  have  taken  place,  where,  by 
the  admitted  facts  which  appear  upon  the 
pleadings,  the  payment  and  discharge  in 
question  did  not  take  place  till  the  year 
1832. 

The  main  ground  on  which  the  defen- 
dants* counsel  relied,  was,  that  the  act  55 


Geo.  3.  c*  184,  although  retrospective  as 
to  the  rate  of  duties  which  were  payable 
under  the  former  existing  acts,  upon  lega- 
cies left  by  persons  dying  before  the  5  th 
day  of  April  1805,  was  not  retrospective 
of  those  wills,  upon  the  legacies  under 
which  no  duty  was  payable : — in  other 
words,  that  tb%  act  was  intended  to  raise 
the  duty,  where  a  duty  was  before  payable, 
but  not  to  impose  a  duty  upon  any  legacy 
^hich  was  before  subject  to  none, — at 
the  equity  of  the  duty  on  legacies  and  suc- 
cessions to  personal  estate,  was  supposed 
to  consist  in  this,  that,  though  a  direct  tax 
upon  capital,  it  affected  no  existing  inter- 
est ;  and,  as  all  direct  taxes  upon  capital 
must  be  unjust,  if  they  are  partial,  the 
Court,  not  only  Lent  a  willing  ear  to  this 
argument,  but  would  gladly  have  discover- 
ed any  legal  grounds  for  excluding  by 
construction  any  imposition  of  thetax«  even 
by  way  of  increase,  upon  interests  not  in 
hope,  expectancy,  or  speculation,  but  ac- 
tually existing  and  forming  part  of  the 
calculation  and  lawful  resources  of  indi- 
viduals. 

But,  upon  a  careful  examination  of  the 
statutes,  no  such  distinction  can  be  found. 
It  is  remarkable,  that  the  act  which  first 
imposed  a  duty  upon  legacies  themselvesi 
as  contra-distinguished  from  the  duty  upon 
the  mere  receipts — namely,  36  Geo.  3. 
c.  52,  is  an  act  confined  to  that  subject,  and 
with  a  title  importing  the  subjects,  and  that 
the  act  which  first  charged  duties  upon 
legacies  payable  out  of  land — namely,  the 
45  Geo.  3.  c.  28,  in  like  manner  is  confin- 
ed to  the  subject,  and  has  a  title  to  attract 
attention  to  it,  in  both  of  which  acts  there 
are  express  clauses  to  confine  their  opera- 
tion to  wills  subsequently  made  ;  whereas 
the  retrospective  enactments  are  to  be 
found  only  in  the  schedules  to  general 
stamp  acta. 

It  appears,  then,  that  by  the  44  Geo.  3. 
c.  98.  s.  12«  the  duties  on  receipts  for 
legacies,  which  were  imposed  by  die  acts 
previous  to  the  36  Geo.  3,  were  continued 
for  two  years  only ;  and  that,  by  the  sche- 
dule to  the  same  act,  the  new  duties  upon 
legacies  were  imposed  afVer  the  expiration 
of  those  two  years,  by  retrospect,  upon 
legacies  under  wills  of  persons  who  had 
died  at  any  period  antecedent  to  the  5th  of 
April  1805,  when  those  legacies  should  ho 
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paid  after  the  expiration  of  those  two 
years ;  and  by  the  schedule  to  the  last  act 
of  the  55  Geo.  3.  c.  1 84,  before  referred 
to,  the  duties  which  existed  at  the  time  of 
passing  that  act  are  charged  by  retrospect 
upon  all  legacies  left  by  persons  dying  be- 
fore the  5th  day  of  April  1805,  and  which 
should  be  paid  after  the  31st  of  August 
1835.  There  is  no  exception,  therefore, 
to  be  found  in  favour  of  any  actual  interest, 
for  whatever  length  of  time  it  might  have 
been  vested,  provided  it  was  not  actually 
reduced  into  possession,  and  the  executor 
fully  exonerated  before  the  last-mentioned 
period. 

An  attempt  was  made  in  the  argument 
to  distinguish  from  others  the  cases  of 
legacies  left  to  be  laid  out  in  land,  as  if 
these  were  in  the  nature  of  devises  of  land ; 
and  it  was  said,  that  the  act  of  36  Geo.  3. 
c.  52.  was  the  act  that  first  charged  this 
sort  of  legacy  with  a  duty,  confining  it  to 
the  cases  of  persons  dying  after  the  passing 
of  the  act,  as  if  that  act  had  merely  increas- 
ed the  rate  of  duty  upon  the  legacies,  but 
imposed  for  the  first  time  a  duty  upon  the 
legacies  to  be  laid  out  in  land.  If  there 
were  any  ground  for  this  distinction,  the 
consequence  would  not  follow,  that  legacies 
of  this  kind  should  be  excepted  from  the 
retrospective  clauses  in  the  subsequent  acts. 
But,  in  truth,  the  distinction  does  not  exist 
There  is  no  reason  for  supposing,  that 
legacies  to  be  laid  out  in  land  were  not 
within  the  scope  of  the  former  acts,  impos- 
ing a  stamp  duty  upon  receipts,  wherever 
a  receipt  for  such  legacy  might  be  given. 
Nor  does  the  act  of  36  Geo.  3.  c.  52.  im- 
pose a  duty  upon  the  legacy  itself  in  these 
cases,  any  more  than  it  does  upon  legacies 
of  mere  personal  estate.  Both  classes  are 
for  the  first  time  made  subject  to  duties, 
independently  of  the  Stamp  duties  upon 
the  receipts,  and  receipts  are  for  the  first 
time  made  imperative  for  both,  under  a 
penalty;  and  the  executors,  as  well  as  the 
legatee,  are  made  for  the  first  time  account- 
able parties  for  both.  There  is  no  more 
reason,  therefore,  for  excepting  this  class 
of  legacies  to  be  laid  out  in  land,  than  there 
is  for  excepting  all  others  from  the  opera- 
tion of  the  retrospective  schedules.  Upon 
these  grounds,  we  are  of  opinion,  that 
judgment  upon  this  demurrer  ought  to  be 
c«iiered  for  the  Crown. 


I  cannot  help  observing,  that  the  clauses 
which  are  retrospective,  are  to  be  found 
only  in  the  schedule.  Those  acts  that  im- 
pose duties  upon  the  produce  of  legacies, 
both  the  36  Geo.  3,  which  imposed  duties 
for  the  first  time  upon  the  corpus  of  the 
legacy,  and  the  statute  of  the  45  Geo.  3, 
which  imposed  the  duties  upon  legacies  out 
of  land  for  the  first  time,  were  both  bills 
brought  into  parliament  expressly  for  those 
purposes.  And  I  may  observe,  from  my 
own  memory,  that  in  1804,  the  schedules 
were  not  printed,  and  no  question  was  at 
all  advanced  upon  those  retrospective 
clauses  ;  and  the  same  may  be  said  of  the 
year  1815.  However,  they  are  in  the  sche- 
dules, and  of  the  same  force  aa  if  in  the 
body  of  the  act 


1837. 


AUGARD   AND   OTHERS,    ASSW- 
MBBS  OF  LAST,  0.  THOMPSOV. 


Bankrupt — Election. 

To  constitute  an  election  under  6  Geo.  4. 
c.  16.  8.  59,  a  plaintiff'  must  either  prooe 
or  have  his  claim  entered  on  the  proceedings 
before  the  commissioner. 

The  defendant  in  this  action,  on  the 
4th  of  November  (which  was  after  plea 
pleaded),  became  a  bankrupt.  On  the  M- 
lowing  day,  a  notice  was  given  by  die 
plaintiflfs'  attorney,  that  the  plaintifli  had 
elected  to  prove  under  6  Geo.  4.  c.  16. 
s.  59,  and  that  no  further  proceedings 
would  be  taken  in  the  action.  On  the 
9th  of  November  the  defendant  served 
the  plaintiffs  witb  a  rule  to  reply,  upon 
which  the  plaintiffs  applied  for,  and  on  the 
14th  of  November  obtained,  a  rule  for  a 
stay  of  proceedings  under  the  59th  aectioo 
of  the  Bankrupt  Act.  On  the  16th  of 
November,  the  plaintiffs'  attorney  attended 
with  the  assignees  before  the  commis- 
sioner for  the  purpose  of  proving  the  debt, 
and  evidence  was  gone  into;  but.  Last 
being  absent,  the  further  consideratioD  of 
the  proof  was  adjooraed.  There  was 
another  attendance  by  the  same  parties, 
but,  firom  the  same  cause,  nothing  ftir- 
ther  was  done.  Several  ineffectaal  at- 
tempts having  been  made  to  secure  the 
attendance  of  Last,  the  plainlifla'  attorney 
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desisted  from  further  proceedings  before 
the  commissioner;  but  his  affidavit  stated, 
that  from  the  time  when  the  defendant's 
name  appeared  in  the  GazettCt  the  plain- 
tiffs intended  to  relinquish,  and  did  relin- 
quish the  suit,  intending  to  prove  the  debt 
under  the  fiat.     On  the  Idth  of  January — 

Crotvder  obtained  a  rule  to  shew  cause 
why  the  defendant  should  not  be  at  liberty 
to  sign  judgment  for  want  of  a  replication, 
and  why  the  rule  of  the  14th  of  November 
should  not  be  rescinded.  The  affidavit 
stated,  that  on  the  9th  of  November  the 
plaintiffs  had  been  served  with  a  rule  to 
reply ;  that  on  the  4th  of  January,  Last, 
the  bankrupt,  attended  before  the  com- 
missioner, when  he  and  the  defendant  were 
examined,  and  that  upon  Last's  stating 
that  the  defendant's  account  was  correct, 
and  a  balance  due  to  him  upon  it,  the  com- 
missioner refused  to  allow  the  plaintiffs  to 
prove  any  debt. 

Against  this  rule — 
.  Phit  and  Hughes,  in  Hilary  term  last, 
shewed  cause. — The  question  is,  whether 
the  plaintiflb  have  done  that  which  will 
bring  them  within  the  59th  section  of  the 
Bankrupt  Act.  If  they  have  either  proved 
or  claimed  within  the  meaning  of  that  sec- 
tion, then  they  cannot  be  called  upon  to 
proceed  in  the  action.  In  Ex  parte  fVooU 
ley  (1)  it  was  held,  that  the  proof  or  claim 
in  itself  operated  as  a  discontinuance  ;  and 
in  Kemp  v.  Potter  (2)  a  mode  was  suggested 
by  the  Court  of  securing  the  defendant 
against  any  further  proceedings  in  the 
action,  by  some  entry  or  suggestion  on  the 
record,  to  shew  that  the  plaintiffs  had  made 
their  election,  and  would  not  carry  the 
action  further.  This  might  have  been 
done  by  the  defendant  here.  The  clause 
was  intended  to  give  a  mutual  protection, 
whereas  the  defendant  seeks  to  deprive 
the  plaintiffs  of  all  benefit  from  it.  As 
the  act  of  claiming  was  itself  a  discon- 
tinuance, the  plaintiffs  were  disabled  firom 
proceeding  in  the  action,  and  there  cannot 
be  judgment  against  them  for  not  having 
done  so. 

Crowder,  contri. — The  object  of  the 
statute  was  to  prevent  the  creditor  having 
two  remedies.     But  he  has  done  nothing 


here  to  deprive  himself  of  one  of  them.  A 
claim  must  be  by  some  specific  act.  There 
should  be  some  specific  claim  so  as  to  have 
an  entry  on  the  proceedings  before  the 
commissioner;  for  the  act  contemplates 
that  in  the  early  part  of  the  59th  section, 
which  may  be  taken  as  a  definition  of  the 
word  **  claim."  It  is  a  statutable  discon- 
tinuance when  the  claim  is  properly  made 
by  being  so  entered,  but  not  till  then. 
He  cited  Ex  parte  Frith  (3)  and  Ex  parte 
Glover  {4i). 

In  this  term — 

Lord  Abinger,  C.B.  said — In  this  case 
a  doubt  arose,  whether  the  plaintiffs  had 
made  an  election  to  prove  within  the 
meaning  of  6  Geo.  4.  c.  16.  s.  59.  We 
think  that  a  party  cannot  be  said  to  have 
made  his  election,  unless  he  has  proved  or 
entered  a  claim  upon  the  proceedings  under 
the  commission.  And  till  one  or  other 
has  been  done,  we  do  not  think  that  a 
plaintiff  can  have  the  privilege  of  discon- 
tinuing without  payment  of  costs.  Neither 
has  been  done;  and  therefore  the  rule 
must  be  discharged,  as  to  so  much  as  re- 
lates to  the  defendant  having  the  liberty 
to  sign  judgment ;  but  the  order  to  stay 
the  proceedings  must  be  rescinded. 


Ruk  absolute. 


1837. 


} 


OOUGB  V,  WBITB. 


Judgment  as  in  case  of  Nonsuit. 

In  a  town  cause,  the  rule  for  judgment  as 
in  case  of  nonsuit  cannot  be  obtained,  until 
two  terms  have  elapsed  since  issue  joined. 

This  was  a  town  cause,  and  issue  being 
joined  in  the  vacation  after  Trinity  term, 
in  Hilary  term  a  motion  was  made  for 
judgment  as  in  case  of  nonsuit.  The  rule 
stood  over,  that  the  Judges  of  the  other 
courts  might  be  consulted,  as  to  whether 
the  application  was  not  too  soon ;  and  in 
this  term — 

Per  Curiam. — ^The  rule  for  judgment 
as  in  case  of  nonsuit  cannot  be  obtained 


(O  1  Ro!l^  B.C.  394. 
(f ;  6  Taunt.  549. 


(3)  1  GIyo&  Jam.  115. 

(4)  1  Glyn  &  Jam.  S70. 
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until  two  actual  terms  have  elapsed  since 
issue  was  joined. 

Rule  discharged* 

Healey.  Curtis,  %  Mee.  &  Wels.  76,  s,  c» 
ante^  23  ;  and  fVilUams  v.  Edwards,  I  Cr. 
M.  &  R.  583,  8.  c.  4  Law  J.  Rep.  (m.b.) 
Exch.  40,  were  cited. 


1837.       \    DOE  d»  LEWIS  LEWIS  V.  RBBS 

Jan.  26.  J  daties.* 

Trust — Covenant  to  stand  seised, 

A  grant  to  trustees  may  be  good  as  a 
covenant  to  stand  seised,  though  the  trustees 
are  strangers  to  the  grantor;  and  though 
there  is  no  covenant  that  the  cestui  que  trust 
should  hold  and  enjoy. 

Ejectment.  At  the  trial,  before  Lord 
Denman,  C.J.,  at  the  Cardigan  Summer 
Assises,  1836,  the  lessor  of  the  plaintifF 
claimed  part  of  the  premises  as  heir-at- 
law  of  his  mother,  Ann  Lewis  the  elder, 
and  the  residue  as  heir-at-law  of  his  sister, 
Ann  Lewis  the  younger. 

The  defendant,  in  answer,  sought  to 
establish  a  life  estate  therein,  under  an 
indenture  of  the  15th  of  November  1822, 
made  between  the  said  Ann  Lewis  the 
elder,  of  the  first  part,  the  said  Ann  Lewis 
the  younger,  of  the  second  part,  himself, 
the  said  Rees  Davies,  of  the  third  part, 
and  Lewis  Lewis  and  David  Davies,  of  the 
fourth  part,  whereby,  after  reciting  that  a 
marriage  was  intended  to  be  solemnized 
between  the  defendant  Rees  Davies  and 
the  said  Ann  Lewis  the  younger,  and  that 
it  had  been  agreed  upon  between  them, 
that  the  said  Ann  Lewis  the  elder  should 
convey  unto  the  said  L.  I>ewis  and  D. 
Davies,  and  their  heirs,  in  trust,  for  the 
uses  and  purposes  thereinafter  mentioned, 
in  consideration  of  2L  to  be  paid  to  her  by 
the  said  Rees  Davies,  the  said  messuages, 
&c.  (describing  the  premises  belonging  to 
Ann  Lewis  the  elder) ;  and  the  said  Ann 
Lewis  the  younger  did  undertake  to  convey 
the  premises  belonging  to  her,  to  the  same 
trustees  and  their  heirs,  subject  to  the 
same  uses ; — it  was  witnessed,  that  in  con- 

•  This  case  wm»  decided  in  Hilary  term. 


sideration  of  the  sum  of  21.  to  the  siid 
Ann   Lewis  the   elder  paid  by  the  uvi 
Rees  Davies,  and  that  the  same  was  ro 
full  for  the  absolute  purchase  of  the  here- 
ditaments thereinafter  granted,  enfeofled, 
or  intended  so  to  be,  and  the  fee  simple 
and  inheritance  thereof,  in  possessioi^  free 
from  incumbrances  ;  and  for  and  in  con« 
sideration  of  the  said  intended  marriige, 
and  of  the — [here  was  an  erasure  in  the 
deed],  paid  by  the  said  R.  D.,  at  the  re« 
quest  of  the  said  Ann  Lewis  the  yonnger, 
the  receipt  whereof  was  thereby  acknow- 
ledged, and  ako  for  and  in  considentioii 
of  the  sum  of  10*.  paid  by  the  trustees, 
Aim  Lewis  the  elder,  and  Ann  Lewis  the 
younger,   did  grant,  bargain,  sell,  aliea, 
enfeoff,  and  confirm  unto  the  said  trustees 
in   fee  (the  premises   in   question}-*** 
amplo  modo,  fire,  to  have  and  to  bold  the 
same  resp^ctii^ely  unto  tlie  said  trustees  ta 
fee,  to  the  use  of  the  said  Rees  Dtvies 
and  his  assigns  during  the  term  of  his  na- 
tural life,  without  impeachment  of  waste, 
and,  after  his  decease,  remainder  to  the  uie 
of  A.  L.  for  life,  with  divers  remainden 
over.  The  indenture  was  admitted  to  hare 
been  duly  executed  by  Ann  Lewis  the 
elder,  Ann  Lewis  the  younger,  and  Rees 
Davies,   the  defendant,    and   it  appeared 
that  the  defendant  married  Ann  Lewis  the 
younger  shortly  af^er  the  execution  of  tke 
deed,  and  had  been  in  possession  of  t\tt 
premises  for  fourteen  years,  from  thence 
up  to  the  time  of  the   trial.     There  was 
an  indorsement  of  a  livery  of  seism  with . 
blanks  for  the  date,  and  without  the  names 
of  any  witnesses,  and  no  positive  evidence 
was  given  of  livery  of  seisin  having  been 
made ;  nor  was  it  shewn  that  Lewis  and 
Davies  (the  trustees)   were   in  any  way 
related  to  the  settlors. 

It  was  contended,  at  the  trial,  on  the  part 
of  the  defendant,  first,  that  from  the  length 
of  possession  the  jury  might  infer  lireryof 
seisin ;  and  secondly,  that  the  conveyaws 
being  in  consideration  of  naarriage,  the  in* 
strument  operated  as  a  covenant  to  stami 
seised ;  thirdly,thata8  regarded  the  premises 
belonging  to  Ann  Lewis  the  elder,  it  woaM 
operate  as  a  g^-ant.  The  learned  Judge  Wft 
the  first  question  to  the  jury,  who  were 
satisfied,  by  the  length  of  possession,  that 
there  had  been  livery  of  seisin,  and  ac- 
cordingly found   for    the    defendant;  b«t 
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his  Lordship,  on  the  authority  of  Doe  ▼. 
the  Marquis  of  Cleveland  (I),  directed  the 
verdict  to  be  entered  for  the  plaintifT,  giv- 
ing the  defendant  leave  to  move  to  enter  a 
verdict,  or  for  a  nonsuit  on  all  the  points 
taken. 

/.  Wilson  haviflg  obtained  a  rule  ac- 
cordingly— 

E»  V.  WtlUams  and  Nicholl  shewed  cause. 
— The  plaintiff  was  proved  to  be  theheir-at« 
law,  and  the  defendant  claimed  to  be  tenant 
for  lifej  but  no  livery  of  seisin  was  shewn, 
and  the  deed  was  therefore  inoperative. 
It  is  contended,  first,  that  the  possession 
was  long  enough  to  warrant  a  presumption 
of  livery  of  seisin  ;  second,  that  the  deed 
operated  as  a  covenant  to  stand  seised ; 
third,  or  as  a  grant  of  the  moiety.  The 
jury  found  that  there  had  been  livery ;  but 
the  Judge  was  right  in  directing  the  verdict 
to  be  entered  for  the  lessor  of  the  plaintiflT. 
In  Doe  V.  the  Marqms  of  Cleveland  all  the 
cases  were  considered.  Presumptions  de- 
pend upon  rules  of  law,  and  twenty  years 
is  the  shortest  time  which  the  law  allows 
as  furnishing  a  presumption  of  title  to  re- 
cover in  ejectment.  Secondly,  this  cannot 
operate  as  a  covenant  to  stand  seised.  If 
there  had  been  no  interposition  of  trustees, 
the  covenant  being  to  a  relation  or  to  a  hus- 
band, it  might  have  operated  as  such ;  but  as 
it  is,  the  use  does  not  arise.  Hore  v.  Dix 
(2)  is  an  authority  to  this  effect ;  for  though 
sevieral  resolutions  in  that  case  have  been 
overruled,  yet  this,  which  is  the  first,  re- 
mains unimpeached.  The  grant  here  is  to 
the  trustees;  the  agreement  is  with  them; 
and  there  is  no  covenant  that  the  cestui  que 
trust  shall  enjoy.  In  Thorn  v.  Thom^S) 
there  was  such  a  covenant.  In  Doe  v, 
Simpson  (if)  it  was  covenanted  that  the 
premises  should  remain  to  the  uses  speci- 
fied; and  the  case  of  Hore  v.  Dix  was 
recognized  in  the  judgment.  So  in  Roe  v. 
Tranmarr  {5).  Hitherto,  there  has  always 
been  an  express  grant  to  a  relation,  or  an 
express  covenant  that  the  estate  shall  re- 
main to  the  uses.  Thirdly,  as  to  the  moiety 

(1)  9  B.  &  C.  86^^ ;  s.  o.  5  Law  J.  Rep.  K.B  74. 
(t)  1  Sid.  25. 

(3)  1  Vera.  141. 

(4)  i  Wilt.  St  ;^s.  c.  nomine  Doe  v.  SalkeUI,  in 
Willes,  675. 

(5)  WillM,  6Bf  ;  8.  c.  «  Wils.  75. 
Nbw  Series,  VI.— Excheq.  Pl. 


passing  by  way  of  grant,  there  is  no  evi- 
dence of  the  mother  being  in  possession  aa 
tenant  to  the  daughter.  They  also  cited 
2  Saund.  'Uses,*  83,  Osman  v.  Sheaf {6), 
Baker  v.  Lade  (7),  Com,  Dig,  *  Covenant,' 
G,  2. 

/.  Wilson^  contra. — ^The  defendant  is 
entitled  to  retain  his  possession.  The  first 
question,  as  to  livery  of  seisin,  was  to  be 
determined  by  the  jury,  and  no  improper 
evidence  was  admitted.  There  was  evi- 
dence of  possession  for  thirteen  or  fourteen 
years,  and,  without  livery  of  seisin,  the 
party  so  in  possession  would  have  been  a 
trespasiser.  The  jury  therefore  were  war- 
ranted in  presuming  a  rightful  possession. 
But  even  if  wrong,  the  verdict  is  according 
to  the  justice  of  the  case,  and  the  Court 
will  not  reverse  it — Wilkinson  v.  Payne{%), 
Secondly,  the  deed  operates  as  a  covenant 
to  stand  seised  to  the  use  of  the  husband  ; 
and  it  is  not  admitted  that  the  use  arises 
to  the  trustees.  The  question  is,  whether, 
where  there  is  a  covenant  with  a  stranger 
that  he  shall  stand  seised  to  the  use  of  a 
relation,  the  use  does  not  arise.  Thorn 
V.  Thorn  is  the  first  case  afler  Hore  v.  Dix, 
It  did  not  depend  on  the  covenant  that 
the  cestui  que  trust  should  enjoy.  The 
decree  (as  appears  upon  a  reference  to  the 
register's  book,)  takes  no  notice  of  that 
covenant.  Here,  there  was  a  clear  inten- 
tion to  give  an  estate  for  life  to  the  defen- 
dant, and  that  intention  will  be  aided — 
Sleigh  V,  Metham(9),  Moreover,  in  all 
the  cases,  words  of  conveyance  have  been 
treated  as  words  of  covenant.  Hore  v.  Dix 
must  be  considered  as  overruled.  It  is  so 
treated  in  the  note  to  Chester  v.  WiUan{\  0). 
And  Roe  v.  Tranmarr  and  Doe  v.  Salkeld 
are  authorities  for  the  defendant.  A  ques- 
tion was  made  as  to  the  consideration,  but, 
looking  at  the  whole  of  the  deed,  it  suffi- 
ciently appears  that  the  intended  marriage 
was  the  original  object  of  the  deed.  Here 
the  covenant  is  with  the  defendant  himself, 
though  in  the  form  of  a  recital ;  but  it  is 
immaterial  in  what  part  or  in  what  form 
the  covenant  is  expressed;  and  the  word 
'*  grant"  is  sufficient  to  make  a  covenant. 

(6)  3  her,  37«  ;  e.  c.  Carih.  307. 

(7)  3Lev.  «9. 
(8)4  Temi  Rep.  468. 

(9)  1  Lutw.  306. 

(10)  «  Saund.  97,  o. 
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He  cited  Tebbv.  PoppkwM {U\  10  B^ke-' 
wood's  Conveyancing,  by  Jarman, 

The  Court  having  taken  time  to  consider, 
judgment  was  delivered»  in  the  present  term, 
by- 

Parks,  B. — ^This  case  was  argued  be- 
fore my  Brothers  BoUand,  Garney,  and 
myself,  in  the  course  of  last  term,  on  shew- 
ing cause  against  a  rule  nut  to  enter  a 
nonsuit.  It  was  an  ejectment  brought  to 
recover  a  small  estate  in  Cardiganshire. 
Ann  D.  Lewis  was  seised  of  a  part  of  the 
lands,  her  daughter  Ann  Lewis  of  another 
part.  Ann  Lewis  married  the  defendant. 
The  defendant,  on  his  marriage,  went  to  live 
with  his  wife's  mother,  upon  the  premises, 
and  continued  to  live  there  until  and  after 
her  death,  which  happened  about  18dl, 
and  down  to  this  time.  The  defendant's 
wife  died  about  IS$5.  The  lessor  of  the 
plaintiff  was  the  heir-at-law  both  of  Ann  D. 
Lewis  and  Ann  Lewis ;  and  sought  to  reco- 
ver the  lands  in  question  in  that  character. 

On  the  marriage  of  Ann  Lewis,  in  De- 
cember 182!!,  a  settlement  was  executed, 
which  was  drawn  in  a  very  inartificial 
manner,  and  on  the  legal  operation  of  which 
the  principal  question  in  the  case  depends. 
[Here  his  Lordship  stated  the  deed.] — 
The  defendant  raised  three  objections  to 
the  right  of  the  lessor  of  the  plaintiff  to 
recover,  and  contended,  that  he  was  en- 
titled to  the  whole  estate  by  virtue  of  the 
settlement.  First,  because  the  deed  ope- 
rated as  a  feoffment,  as  livery  of  seisin 
might  be  presumed  by  the  jury  from  the 
fact  of  possession  by  the  defendant ;  and 
secondly,  if  it  was  not  to  be  presumed,  the 
deed  would  operate  as  a  covenant  to  stand 
seised ;  thirdly,  he  also  contended,  that  as 
to  the  share  of  the  daughter,  the  mother 
was  tenant  in  possession,  and  that  the  deed 
would  operate  as  a  grant  of  the  reversion. 
Upon  referring,  however,  to  the  evidence, 
it  appears  there  was  no  proof  that  the 
mother  was  tenant  to  the  daughter,  and 
therefore  this  objection  fails. 

Lord  Denman,  before  whom  the  cause 
was  tried,  was  of  opinion,  in  conformity 
with  the  decision  of  Doe  d.  IVilkins  v.  the 
Marquis  of  Cleveland,  that  the  possession 
ought  not  to  be  left  to  the  jury,  as  evidence 

(11)  RoU.  Abr. '  U««»/ O,  1. 


of  livery  of  aeiain,  aa  it  vrta  for  a  kaa  pc« 
riod  than  twenty  year* ;  but,  in  order  lo 
save  expense,  he  left  the  question  lo  die 
jury,  who  found  the  fact,  that  liveiy  of 
seisin  was  madet  but  notwithstanding  that 
finding,  his  Lordship  directed  a  verdict 
for  the  plaintiff,  reserving  to  the  defendant 
liberty  to  move  to  enter  a  nonsuit;  and  he 
also  reserved  the  question  aa  to  the  ope- 
ration of  the  deed. 

As  we  are  all  of  opinion  that  the  deed 
operated  aa  a  covenant  to  stand  aeiaed,  it 
is  not  necessary  to  decide  whether  the  evi« 
denoe  of  possession  ought  lo  have  been 
lef^  to  the  jury  or  not;  but  we  by  no  means 
wish  to  be  understood  aa  intimating  any 
doubt  as  to  the  propriety  of  the  deeisien 
of  the  Court  of  King*a  Bench  in  the  case 
cited,  that  is,  in  efftct,  that  if  the  &ot  of 
livery  of  seisin  ia  sought  to  be  inlerred 
from  possession  alone,  such  poaacssien 
ought  to  have  existed  for  twenty  years. 
The  question  then  is,  aa  to  die  efieet  of 
the  settlement.  The  rules,  aa  to  the  eipe* 
sition  of  deeds  and  their  operation  ia  a 
manner  different  from  th|il  intended,  are 
now  fully  settled,  and  very  disti^etJy  stated 
in  the  judgment  of  Lord  Chief  Jnstiee 
Willes,  in  the  two  casea  ofBoe  v.  SaikM 
and  Roe  v.  Tranmarr,  (and  reported  in 
IViUes,  673.  682,)  more  particularly  in  die 
latter.  It  is  there  stated,  that  in  more 
recent  times  the  Judges  have  been  nmch 
more  liberal  than  fbrmerly,  and  have  bad 
more  consideration  for  the  aubstanee,  L  e. 
the  passing  of  the  estate,  according  to  the 
intent  of  the  parties,  than  the  ahadow, 
namely,  the  manner  of  passing  it ;  and  it  is 
laid  down,  in  respect  to  covenants  to  stand 
seised,  thst  there  is  no  conveyance  that 
admits  of  such  a  variety  of  words ;  and  it 
is  sufficient,  if  these  five  things  concur  :— 
that  there  be  a  deed ;  words  sufficient  to 
make  a  covenant ;  that  the  grantor  must 
be  actually  seised  at  the  time;  that  hia 
intent  be  plain  to  raise  the  uses ;  and  that 
there  be  a  proper  consideration  to  raise  it. 
In  the  present  case  aU  these  oireumstanees 
are  found.  There  is  a  deed ;  the  word 
''grant"  is  sufficient  to  make  a  covenant; 
the  two  grantors  were  both  seised ;  the 
intent  that  the  husband  was  to  hive  the 
use  for  life  is  abundantly  clear ;  and  the 
marriage  with  the  daughter  is  unquestiofi- 
ably  a  sufficient  consideration. 
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The  only  objection  which  can  be  raited 
as  to  the  operation  of  the  deed  is,  not  that 
the  intent  to  raise  an  use  was  not  pUiin, 
but  that  the  intent  was  to  raise  that  use 
out  of  the  seisin  of  the  trustees,  and  not 
out  of  that  of  the  grantors,  and  that  inch 
uUeresi  could  not  operate,  as  the  trustees 
could  not,  it  is  admitted,  take  any  estate 
at  all :  and  this  objection  was  grounded  on 
the  authority  of  the  case  of  Hore  v.  Dix, 
where  it  was  held  that  a  covenant  with 
strangers,  that  they  should  hold  the  land 
to  the  use  of  ibe  grantor  for  life,  and  re*- 
mainder  to  the  son,  was  void.    But  Willes, 
C.J,  considers  this  very  objection  in  the 
ease  of  Roe  v.  TranmarTf  and  intimates  his 
dissatis&ction  with  that  decision  upon  this 
point.    He  says,  that  he  should  have  been 
of  another  opinion,  "  because  in  a  covenant 
to  stand  seised,  the  estate  properly  arises 
out  of  the  estate  to  the  grantor,  and  his 
intent  that  it  should  not,  signifies  nothing; 
for  thoijigh  his  intent  is  to  be  regarded,  as 
to  what  estate  is  to  pass,  and  to  whom,  it 
is  not  at  all  to  be  regarded  as  to   the 
tnanoer  of  passing  it  (of  which  he  is  sup- 
posed to  be  ignorant),  if  it  was,  it  would 
overturn   almost   aU    the  cases."      And 
llMMigh  the  learned  Chief  Justice  distin- 
guishes tiie  ease  then  under  consideration 
from  that  of  Hare  v.  Dix  and  Soman  v. 
Janes  {I2)t  there  can  be  no  doubt  but  the 
learned  edkor  of  the  Valuable  edition  of 
Saunders's  Reports  is  right  in  stating*  to  his 


note  in  Chester  v.  WiUan{\$\  that  Horey. 
Dix  and  Soman  v.  Janes  are  in  effect  over- 
ruled by  this  decision. 

It  is  true,  that  in  most,  indeed  I  believe 
all,  of  the  cases  there  has  either  been  a 
grant  to  the  relation  without  the  interven- 
tion of  the  trustees,  or  there  has  been  a 
covenant  that  the  relation  should  hold  and 
enjoy,  but  it  is  clear  that  the  decisions 
have  not  proceeded  upon  the  ground  that 
one  of  those  is  essential. 

In  the  cases  of  Dae  v.  Salkeld  and  Rae 
V.  TVoftmarr,  in  whieh  there  was  such  a 
covenant,  Willes,  C.J.  mentions  its  exist- 
ence ;  but  it  is  evident  he  does  not  rely 
upon  it  as  necessary  to  the  judgment. 
And  in  the  case  of  Thorn  v.  Thom^  Lord 
Keeper  Nottingham  decided  expressly  and 
without  difficulty,  that  the  grant  to  trus- 
tees to  stand  seised  to  the  use  of  three 
brothers  in  consideration  of  blood,  worked 
as  a  covenant  to  stand  seised,  and  the  ex- 
press eovenant  that  the  cestui  que  trust 
should  enjoy  was  not  taken  notice  of.  And 
the  report  is  confirmed,  as  we  were  in- 
formed by  Mr.  Wilson  in  the  course  of 
the  argument,  by  a  reference  to  the  re- 
gister's book.  This  case  is  an  authority 
precisely  in  point,  and  is  so  much  in  unison 
with  tlie  more  liberal  spirit  and  sound 
reason  of  the  more  modern  decisions  on 
this  subjecti  that  we  do  not  hesiute  to 
abide  by  it* 

The  rule  must  therefore  be  absolute 
to  enter  a  nonsuit*. 


(If)  f  Vent  918. 


(Id)  Vol.  S,  97, «. 
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KENYON  V.  WAKES. 


1837. 

May  22, 
Particulars — Pleading — Evidence. 

The  plaintiff's  bill  of  particulars  stated 
a  claim  for  wages  at  a  certain  rate  per  neek^ 
and  admitted  payments  on  account.  The 
defendant,  contending  that  the  plaintiff  was 
to  be  paid  at  a  lower  rate  per  week^  put  the 
particulars  in  evidence,  under  a  plea  of  non 
assumpsit,  to  sliew  that  at  that  lower  rate, 
the  credit  given  would  destroy  the  balance 
claimed;  and  the  jury  found  for  the  defen^ 
dant : — Held,  that  the  particulars  were  pro^ 
perly  admitted  in  evidence, — Held,  also,  that 
the  verdict  ought  not  to  be  disturbed,  on  the 
ground  that  such  evidence  was  not  in  bar  of 
the  action,  but  in  reduction  of  damages  only; 
the  defendant  having  omitted  to  raise  that 
point  at  the  trial. 

Quaere — whether  it  is  necessary  to  plead 
paytnents  which  are  admitted  in  the  parti" 
culars. 

Assumpsit  for  wages. 

Pleas — non  assumpsit,  and  two  others, 
which  were  unimportant.  , 

At  the  trial,  before  Lord  Abinger,  C.B. 
at  the  sittings  after  Hilary  term,  the  plain- 
tiff proved  his  service  to  the  defendant, 


and  claimed  payment  for  it  at  the  rate  of 
1 5s,  a  week.  The  defendant  cooteoded, 
that  he  was  liable  to  pay  at  the  rate  of 
7f .  a  week  only ;  and  if  so,  that  the  whole 
demand  was  satisfied.  To  establish  this, 
he  relied  on  the  plaintiff's  particulars, 
which  were  in  the  following  form : 

This  action  is  brought  to  recover  the 
sum  of  78/.  If.  2d. 

To  money  paid  by  plaiotiff  fiir  the  de- 
fendant, and  for  money  lent  bj  plain- 
tiff to  defendant,  at  vaiioua  times, 
from  May  18S5  to  September  18^    11  18    ^ 

To  wages  from  April  2t  to  September 

96, 18S3,  at  15s.  per  week 16  17    6 

To  wages  from  October  1, 1833  to  Oe- 

tober  2t,  1836,  at  I5f.  per  week  ..119    5    0 

148    1    f| 
Payments  on  aecoont    70    0   0 

78  1  n 

It  was  objected,  first,  that  the  defendant 
could  not  use  the  particulars  without  taking 
the  whole  together,  in  which  case  they 
would  disclose  a  balance  against  him;  and 
secondly,  that  they  could  not  be  used  at 
all  without  a  plea  of  payment.  His  Lord- 
ship, however,  received  the  evidence,  and 
the  jury  found  that  the  plaintiff  was  enti* 
tied  to  7s,  a  week  only,  and  thereupon 
gave  a  verdict  for  the  defendant. 
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Jlumfrey,  for  the  plaintiff,  having  ob- 
tained a  rule  for  a  new  trial — 

Thesiger  shewed  cauge. — By  the  parti- 
culars the  case  is  the  same  as  if  70/.  were 
struck  out  of  the  accounts  between  the 
parties,  and  all  that  the  plaintiff  goes  for 
is  the  balance  of  78/.  The  case  of  Booth 
v.  Howard  {I)  only  decided  that  the  parti- 
culars are  not  a  part  of  the  declaration. 
It  has  no  bearing  on  the  present  case. 
The  particulars  shew  that  the  claim  is  for 
a  balance,  and  that  balance  is  destroyed  by 
the  finding  of  the  jury.  There  was  at  no 
time  a  promise  to  pay  the  sum  so  alleged 
to  be  due. 

[Lord  Abinobr,  C.B. — ^These  particu- 
lars shew  the  precise  question  between 
the  parties,  that  is,  what  was  the  rate  of 
wages.] 

PkUi  and  Humfrey,  contr^. — It  is  clear 
that  the  particulars  cannot  be  incorporated 
with  the  declaration.  According  to  the 
case  o£  Ernest  v.  Bronme{it),  decided  last 
term  in  the  Court  of  Common  Pleas,  pay- 
ment must  be  pleaded  notwithstanding  an 
admission  of  it  in  the  particulars. 

[Parke,  B. — How  can  a  plaintiff  avoid 
the  costs  of  a  fwlU  prosequi,  if  he  discon- 
tinue on  a  plea  of  payment,  otherwise  than 
by  an  admission  in  his  particulars  ?] 

By  excluding  that  sum  from  his  decla- 
ration, or  by  expressly  admitting  it  in  his 
pleading,  as  a  payment  made  on  account — 
and  then  alleging  a  promise  to  pay  the 
difference. 

[Parke,  B. — That  seems  a  singular 
course.  Would  the  payment  admitted  be 
a  traversable  fact  ?] 

[Lord  Abinoer,  C.B. — What  would  non 
assumpsit  go  to  in  such  a  case?] 

The  promise  alleged,  which  is,  to  pay 
the  difference. 

[Parke,  B. — You  would  have  to  prove 
such  a  promise.  From  what  time  would 
the  Statute  of  Limitations  run  ?] 

[Lord  Abinoer,  C^B. — You  would  make 
the  declaration  a  spetial  contract  on  an 
account  stated.] 

Such  a  form  is  not  now  unfrequent  in 
practice.  At  all  events,  the  defendant,  not 
having  pleaded  payment  in  bar,  can  only 
avail  himself  of  the  particulars  to  reduce 
the  damages. 

(1)  5  Dowl.  P.C.  438. 

{i)  6  Uw  J.  Rep.(ii.s.)  C.P.  «11. 


Lord  Abinoer,  C.B. — That  point  was 
not  raised  at  Nisi  Prius.  The  particulars 
were  put  in,  to  shew  that  the  plaintiff  li- 
mited his  own  claim  to  the  balance,  if  any, 
due  for  wages.  The  jury  found  that  there 
was  no  balance. 

Parke,  B. — I  think  that  the  rule  should 
be  discharged,  because  the  point,  as  to 
whether  the  plaintiff  was  not,  at  all  events, 
entitled  to  nominal  damages,  was  not  raised 
at  the  trial.  Had  it  been  raised,  we  should 
have  had  to  consider  a  question,  which 
must  soon  be  determined,  as  to  whether  "a 
payment  admitted  by  the  particulars  need 
be  pleaded.  Before  the  case  in  the  Com- 
mon Pleas  1  had  a  strong  opinion,  and  so 
expressed  it  in  Coates  v,  Stevens  (3),  that 
such  a  payment  need  not  be  pleaded.  I 
thought  that  the  particulars  were  given  as 
an  instruction  to  the  defendant  what  to 
plead,  as  well  as  to  restrain  the  plaintiff's 
proof  of  the  claim  in  his  declaration.  In 
that  view  I  agree  with  Patteson,  J.,  who, 
in  Booth  v.  Howard,  held,  that  the  parti- 
culars were  for  the  benefit  of  the  defen- 
dant ;  and  the  plaintiff  there  was  seeking 
that  benefit  for  himself.  It  is  said,  that  in 
Ernest  v.  Browne  a  distinction  was  taken 
between  debt  and  assumpsit  with  reference 
to  this  point.  I  cannot  understand  that ; 
nor  am  I  at  present  inclined  to  alter  the 
opinion  I  expressed  in  CoaUs  v.  Stevens. 
As  to  the  necessity  that  the  jury  should 
take  the  whole  particulars  together,  it  is 
every  day's  practice  to  leave  to  a  jury  the 
credit  which  a  statement  by  a  party  in  his 
own  favour  is  entitled  to,  and  they  may 
discredit  that  side  of  the  account,  and 
believe  the  other. 

Rule  discharged. 


..} 


STANDRING  V.  GRUNDY. 


1837. 
May  23. 

Trover — Conversion — Evidence. 

In  an  action  of  trover  for  deeds,  tlu 
plaintiff,  to  shew  a  conversion,  proved  that  the 
seals  had  been  cui  off  by  the  defendant,  and 
also  gave  in  evidence  a  ttatement  by  him,  m 
which  he  admitted  having  done  this  act,  but 
asserted  an  authority  for  doing  it : — Held, 
that  this  assertion  did  not  necessarily  destroy 

(3)  2  Cr.  M.  &  R.  119;  ».  c.  4  Uw  J.  lUp. 
(N.s.)  Exch.  167. 
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tfte  effect  of  the  admission ;  and  even  jf  it 
did,  still  thai  it  did  not  disprove  tfie  convet" 
sion,  which  nas  shewn  by  an  act  indepen^ 
dentlff  of  the  defendant's  statement. 

Trover  for  deeds. 

Pleas — First,  not  guilty;  second,  that 
the  deeds  were  not  the  property  of  the 
plaintiff. 

At  the  trial,  before  Patteson,  J.  at  Li- 
verpool, it  appeared  that  the  deeds  related 
to  a  right  of  way  claimed  by  the  plaintiff, 
and  had  been  in  possession  of  the  defendant, 
who  was  executor  of  one  Wrigley,  by 
whom  the  way  was  granted.  It  was  proved 
that  the  seals  of  the  deeds  had  been  cut 
off  by  the  defendant;  and  it  was  also 
proved  by  the  plaintiflP,  that,  upon  an  arbi- 
tration which  had  taken  place  some  time 
before,  the  defendant  had  admitted  his 
having  so  cancelled  the  instruments,  but  at 
the  same  time  alleged,  that  they  had  been 
given  to  him  for  that  purpose  by  the  party 
havinff  the  legal  title  to  them.  Upon 
this,  the  learned  Judge  directed  the  jury  to 
find  for  the  defendant,  on  the  ground  that 
the  whole  statement  of  the  defendant  being 
made  evidence  by  the  plaintiff,  must  be 
taken  together,  and  that  the  conversion 
was  therefore  negatived. 

Atcherlev^  Serj.  having,  last  term,  ob- 
tained a  rule  for  a  new  trial,  on  the  ground 
of  misdirection, — 

Cresswell,  Alexander,  and  Watson,  shew- 
ed cause. — ^The  statement  of  the  defendant 
in  explanation  of  his  own  act  is  made  evi- 
dence by  the  plaintiff;  and  that  being  so, 
it  disproves  a  conversion. 

[Aldbrson,  B.— Still,  it  should  have 
gone  to  the  jury.] 

Not  so,  because  there  was  no  conflicting 
evidence  on  the  point. 

Loan  Abinger,  C.B.— It  is  every  day's 
practice  to  leave  a  statement  in  writing  by 
a  party  to  the  jury,  asking  them  to  believe 
or  not  tlM  fact  in  his  own  fisvour.  There 
was  ft  case(l)  of  the  kind  in  this  court 
very  lately,  where  the  defendant  put  in  the 
plaindfTs  bill  of  particulars,  as  evidence 
of  a  payment  admitted  by  it ;  and  it  was 
contended,  on  the  other  side,  that  if  he 
did  so,  he  must  take  the  rest  of  the  plain* 


L-. 


(1)  Keoyon  ».  Wakes,  antt,  p.  180* 


tifTs  statement,  which  would  shew  t  ba« 
lance  against  him  ;  but  the  answer  wai, 
that  the  jury  might  believe  the  one  p&n 
and  not  the  other.  If  you  prove  s  con* 
version  by  demand  and  refusal  only,  thes 
you  must  take  all  the  defendant  saji  at 
the  time  together;  and  a  qualified  refnsal 
will  not  be  enough ;  but  here  is  an  ad  of 
conversion,  and  you  must  shew,  by  some- 
thing more  than  his  mere  statemeat,  that 
such  an  act  was  in  furtherance  of  the  ori« 
ginal  intention  for  which  the  deeds  were 
intrusted  to  him.  Try  it  in  this  way: 
but  for  the  second  plefti  tli€  Judge  woaid 
have  nonsuited ;  then  would  he  hsTe  been 
justified  in  so  doing  on  this  evideaeet 
The  plaintiff  has  a  right  to  say,  I  demsad 
proof  of  what  the  defendant  asserts,  name- 
Jy,  that  he  had  authority  for  destrojiof 
the  deeds,  even  if  there  were  no  other  evi- 
dence of  his  destroying  them  than  his  owa 
admission.  Here,  however,  that  was  evb 
dence  of  the  act. 

Aldbrson,  B.— It  is  reasonable  whcft 
the  conversion  is  wholly  proved  by  a  de* 
claration,  that  the  whole  sho«ld  be  ukea 
together.  Here  it  is  proved  by  an  act, 
i.  e.  the  cutting  off  of  the  seals.  That  uket 
place  under  a  elaim  of  authority,  whkk 
would  excuse  the  act,  if  proved ;  but  joa 
roost  prove  it. 

BoLLAMD,  B.  and  Gurnet,  B.  concurring, 
Bule  absolute. 


} 


ASHBY  v.  HARRIS. 


IS$7. 

May  29. 
Sheriff— Debt  for  Extortion — PleadxMg. 

In  an  action  of  debt  agamsi  ikg  skenf 
for  extortion^  the  declaration  alleged  tkd 
the  defendant  levied,  under  a  mrU  f/f  fi.  fiui 
and  took  from  the  plakUffmare  ami  Met 
consideration  and  recompense  for  eseeeuikig 
the  writ  than  b^  the  etatuU  ie  mllomd  (that 
is  to  say),  the  sum  of  1/.  16s.  more  thania 
that  statute  is  limited. 

Semble — bad  on  demurrer,  for  not  siating 
either  what  was  the  precise  earn  iakea,  er 
else  that  a  larger  sum  wa$  taken  ikon  tk 
Is.  in  the  potrnd,  allowed  fry  tke  atotole  t9 
EUx.  c.  4. 

Debt,  on  the  29  Elix.  c.  4»  againat  the 
sheriff  for  extortion* 
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The  declaration  stated,  tliat  a  writ,  in- 
dorsed to  levy  ZtL  I7s,  6i/.,  was  delivered 
to  the  defendant,  and  that  he  seised  under 
it  divers  goods  and  chattels  of  the  plaintiff 
of  that  value ;  yet  the  said  defendant,  so 
being  sheriff,  not  regarding  his  duty  in 
that  behalf,  nor  the  statute  in  such  case 
made  and  provided,  under  ^olour  of  the 
said  writ,  wrongfully  had  and  received  from 
the  said  plaintiff,  for  the  serving  and  exe- 
cuting of  the  said  writ  of  execution,  more 
and  other  consideration  and  recompense 
than  by  the  statute  in  such  case  made 
and  provided  is  in  that  behalf  allowed, 
that  is  to  say,  the  sum  of  1/.  16^.  ftd* 
more  than  in  that  statute  is  limited  and 
appointed,  contrary  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided. 

Demurrer,  assigning  for  cause,  that  the 
plaintiff  had  not,,  in  or  by  the  declaration, 
stated  or  alleged  how  much  the  defendant 
had  received  and  took  of  and  from  the  plain** 
tiff,  for  the  serving  and  executing  of  the 
said  writ  of  execution,  but  merely  that  he 
received  IL  16«.  td»  more  than  by  the 
statute  is  allowed;  and  the  plaintiff,  by 
such  allegation,  has  so  mixed  up  the  law 
and  &ct,  that  the  Court  cannot  tell,  on  the 
face  of  die  declaration,  whether  or  not  the 
defendant  had  taken,  had,  or  received 
more  than  by  law  allowed,  and  the  defen- 
dant cannot  take  issue  on  the  allegation 
without  leaving  it  to  the  jury  to  determine 
the  law,  and  to  say  whether  the  defendant 
has  taken  more  than  by  law  allowed, 
whereas  it  is  the  province  of  the  jury  to 
say  merely  how  much  the  defendant  took, 
by  way  of  such  consideration  and  recom- 
pense, and  the  province  of  the  Court  to 
say,  whether  auch  sum  is  more  than  al- 
lowed by  the  statute;  and  the  plaintiff 
ought  therefore  to  have  stated,  in  the  de- 
claration, how  much  the  defendant  took 
as  such  consideration  and  recompense. 

Peacock^  in  support  of  the  demurrer, 
contended,  that  the  declaration  was  bad 
for  the  cause  assigned.  He  cited  Cam. 
Dig.  'Pleader,'  E,  34,  where  it  is  laid 
down,  that  "if  fact  is  complicated  with 
matter  of  law,  so  that  it  cannot  be  tried  by 
the  Court  or  jury,  the  plea  is  bad ;"  for 
which  reason  a  plea,  that  "  the  action  was 
not  brought  within  the  time  limited  by 
law,"  without  stating  what  time,  would  be 
bad.     A  difficulty  might  arise  upon  the 


law,  as  in  Paget  v.  Foley  (l).  Here,  the 
Judge  cannot  decide  the  fact,  nor  the  jury 
the  Taw,  which  are  so  intermixed  as  not  to 
be  separable.  The  statute,  on  which  this 
action  lies,  is  curiously  worded ;  and  a  ques- 
tion was  raised  upon  it  in  Lister  v.  Brom" 
ley(2)f  as  to  the  proportion  of  the  sheriff's 
fee,  where  more  and  where  less  than  100/. 
was  levied.  The  declaration  should  state, 
either  that  the  defendant  took  more  than 
Is.  in  the  pound  on  the  whole  amount,  or 
else  the  precise  sum  taken. 

The  CouaT  here  called  upon  Humfrey^ 
and  suggested  an  amendment,  which  was 
adopted. 


r  TIMMIS  AND  ANOTHXR,  EXECU- 
M        29      >       ^^'^  ^^^  EXBCUTOB  OF  RICU- 


1837. 


ARD  TIMMIS,  r.  PLATT. 


Pleading  —  Promissory  Note — Genera  I 
Issue, 

Declaration  by  an  executor  on  a  promise 
to  him  to  pay  a  note  due  to  his  testator^  is 
not  a  declaration  on  a  promissory  note  wiUiin 
the  meaning  of  the  rule  (Hilary  term^  4 
WilL  4t.)  which  prohibits  the  plea  of  non 
assumpsit  in  such  actions. 

Declaration,  that  defendant,  on  the  1 1th 
day  of  March,  a.d.  1815,  in  the  lifetime 
of  Richard  Timmis,  made  his  promissory 
note,  and  thereby  promised  to  pay  him,  the 
said  R.  T.,  the  sum  of  100/.;  and  the  said 
note  being  due  and  unpaid,  the  defendant, 
after  the  death  of  R.  T.,  to  wit,  on  the 
14th  day  of  April,  a.d.  1831,  promised 
the  plaintiffs,  as  executrix  and  executor  as 
aforesaid,  to  pay  the  said  note  when  re- 
quested. 

Plea — As  to  the  said  supposed  promise 
alleged  to  have  been  made  to  the  plaintiffs 
as  executrix  and  executor  as  aforesaid, 
non  assumpsit. 

Demurrer. 

Richards^  in  support  of  the  demurrer. — 
The  plea  is  against  the  rule,  that  in  actions 
upon  bills  of  exchange  and  promissory 
notes,  the  plea  of  non  assumpsit  shall  be 
inadmissible.     This  is  an  action  upon  a 

( 1)  t  Bing.  N.C.  679 ;  s.  c.  5  Lew  J.  Rep.  (n.s.) 
C.P.  «58. 
(«)  Cro.  Car.  «S6. 
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promissory  note,  for  there  is  no  binding 
promise,  in  fact,  to  pay  the  executor  with- 
out the  note,  which  is  the  consideration 
for  that  promise,  and  therefore  the  foun- 
dation of  the  action.  Before  the  new  rules 
of  pleading,  on  this  issue  the  note  must 
have  been  proved,  and  even  if,  by  the 
plea,  the  Snaking  of  the  note  is  admitted, 
which  may  be  questioned,  still  that  does 
not  alter  the  nature  of  the  action.  If,  in 
a  declaration  upon  a  note  more  than  six 
years  old,  the  plaintiff  alleged  an  express 
promise  within  six  years,  the  action  would 
be  founded,  not  upon  the  subsequent  pro- 
mise, but  upon  the  promissory  note,  and 
this  plea  would  be  inadmissible. 

Parke,  B. — In  the  case  put,  I  am  not 
prepared  to  say  whether  the  plea  of  non 
assumpsit  would  be  allowed  or  not;  but 
in  the  present  case  it  is  clearly  admissible. 
The  rule  prohibits  it  only  where  the  pro- 
missory note  or  bill  of  exchange  is  the 
sole  ground  of  action,  that  is,  it  may  not 
be  pleaded  to  the  promise  contained  in 
the  bill  or  note.  Here  an  express  promise 
to  the  executor  is  alleged  in  the  declara- 
tion, and  without  proving  such  express 
promise,  the  action  could  not  be  main- 
tained. The  law  does  not  imply  a  promise 
to  an  executor ;  if  it  did,  the  Statute  of 
Limitations  would  run  from  the  death  of 
the  testator.  This,  then,  is  not  an  action 
upon  a  promissory  note  in  the  sense  in- 
tended by  the  rule ;  but  an  action  upon  an 
express  promise  to  the  executor,  and 
therefore  the  plea  is  good. 

Alderson,  B. — The  whole  rule  taken 
together  means  that  the  promise  contained 
in  the  note  may  not  be  traversed,  though 
you  may  traverse  any  matter  of  fact  upon 
which  that  promise  is  founded. 

BoLLAMD,  B.  concurred. 

Leave  given  to  amend. 

Wightman  for  the  defendant. 


} 


WALKER  V.  KINO. 


1887. 

June  2. 


Practice, — Amending  Postea, 

The  Court  will  allow  the  postea  to  he 
amended  by  the  sheriff's  notes,  in  an  action 
tried  before  him. 


This  action  was  tried  before  the  sheriflT, 
and  a  verdict  was  found  for  tlie  plaintiff, 
but  wrong  damages  were  marked  on  the 
postea. 

Turner  moved  for  the  production  of  the 
postea,  to  have  it  amended  by  the  aherifiTs 
notes. 

Rule  granted. 


FOULKBS  V.   BURGESS. 


1887.   \ 

June  10.  J 
Prisoner — Time  for  charging  in  Execution^ 

Declaration  against  the  defendant,  a  pri' 
soner,  in  Hilary  term,  trial  on  the  Slst  of 
March,  and  final  judgment  in  E  otter  term: 
— Held,  that,  under  rule  85,  Hilary  term, 
2  Will.  ^,  the  plaintiff  should  charge  the  de- 
fendant in  execution  some  ^me  in  Easier  i 


A  writ  of  detainer,  in  this  cause,  having 
been  delivered  on  the  5th  of  January,  the 
plaintiff  declared  in  the  course  of  Hilary 
term,  and  proceeded  to  trial  on  the  3 1st  of 
March,  and  signed  final  judgment  in  Easter 
term  following ;  but  not  having  charged  the 
defendant  in  execution  during  that  term— 

Richards  obtained  a  rule  to  shew  cause 
why  the  defendant  should  not  be  discharged 
out  of  custody,  contending,  that  by  rule  85, 
Hilary  term,  %  WilL  4,  the  plaintiff  was 
now  too  late  to  take  any  proceedings 
against  him. 

Barstow  shewed  cause,  and,  admittiag 
that  the  latter  part  of  the  rule,  if  conatmed 
strictly,  warranted  this  application,  yet 
urged  that  the  former  part,  taken  in  con* 
junction  with  it,  shewed  the  meaning  to 
be,  that  the  plaintiff  should  in  all  cases 
have  three  terms  before  he  was  required 
to  proceed  to  final  judgment ;  that  he  might 
also  have  three  terma  before  he  proceeded 
to  trial,  but  in  that  ewe  he  must  count  the 
term  in  or  after  which  the  trial  was  had, 
as  one  for  the  purpose  of  execution. 

[Gurnet,  B. — Are  you  aware  of  the 
case  of  Borer  v.  5aifeer?(l).] 

Alderson,  B. — Unless  the  words  bafe 
no  meaning,  the  plaintiff  should  have 
charged  the  defendant  in  execution  some 
time  in  Easter  term. 

Rule  ahsohOe. 

(1)  f  Dow).  P.C.  608 ;  ■.  c.  1  Ad.  &  £1.  860. 
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J0HM80M     AKD     OTHERS    V. 
DODGSON. 


18S7. 

May  U. 

Statute  of  Frauds  —  Memorandum  in 
Writing, 

A  memorandum  written  by  the  defendant, 
and  containing  his  name  thus  at  the  begin- 
ning  of  it, — **Sold  John  Dodgson,'*  ^c., 
and  signed  by  the  plaintiffs*  agent,  is  a 
sufficient  memorandum  within  the  Statute  of 
Frauds  to  charge  the  defendant. 

Assumpsit  to  recover  the  price  of  hops. 

Plea — the  general  issue. 

At  the  trial,  before  the  Lord  Chief  Ba- 
ron, at  Guildhall,  at  the  sittings  after  last 
Michaelmas  term,  it  appeared,  that  the 
plaintiffs,  by  one  Morse,  their  agent,  had 
sold  to  the  defendant  a  quantity  of  hops  on 
the  1 9th  of  October  1886,  and  that  the 
defendant  wrote  the  following  memoran- 
dum in  the  note-book : — 

"Leeds,  Oct.  19,  1886. 

"Sold  John  Dodgson  27  pockets  Play- 
sted  1886,  Sussex,  at  108#. ;  the  bulk  to 
average  the  sample;  4  pockets  Selmes, 
Beckley,  at  93^.,  samples  and  invoice  to  be 
sent  per  Rockingham  coach ;  payment  in 
Banks,  at  two  months.  Signed  for  Johnson, 
Johnson  &  Co.  "  D.'  Morse.*' 

All  this  memorandum  was  in  the  de- 
fendant's handwriting,  excepting  the  sig- 
nature, "D.  Morse,"  which  was  written 
by  the  plaintiffs'  agent.  It  also  appeared, 
that,  on  the  same  day,  the  defendajit  wrote 
the  following  letter  to  the  plaintiffs : — 
"Leeds,  Wednesday  evening, 
Oct  19,  1826. 

"Messrs.  Johnson,  Johnson  &  Co. — 
Gentlemen,  please  to  deliver  the  27  pockets 
Playsted,  and  the  4  pockets  Selmes,  1886, 
Sussex,  to  Mr.  Robert  Pearson,  or  bearer, 
to  be  carted  to  Stanton's  Wharf,  tO  pocketo 
of  Playsted  to  be  forwarded  per  first  ship, 
and  the  remaining  1 1  pockets  per  the  se- 
cond ship,  and  you  will  oblige,  gentlemen, 
your  most  obedient, 

"John  Dodgson." 

It  was  objected,  upon  this  evidence, 
that  there  was  not  any  sufficient  note  or 
memorandum  in  writing,  signed  by  the 
party  to  be  charged,  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds :  the  Lord 
Chief  Baron  overruled  the  objection,  and 
thereupon  the  plaintiffs  had  a  verdict. 
New  Series,  VI.— Exgheq.  Pl. 


Cresswell  having  obtained  a  rule  to  set 
aside  the  verdict  and  enter  a  nonsuit, — 

Thesiger  shewed  cause  {Erie  and  /. 
Evans  were  with  him). — ^This  entry,  made 
by  the  defendant  himself,  in  his  own  book, 
and  signed  by  the  traveller  of  the  plaintiffs, 
is  a  complete  contract  to  satisfy  the  statute. 
Saunderson  v.  Jackson (l)  is  a  decisive 
authority ;  Schneider  v.  Norris  (2)  is  to  the 
same  effect.  But,  if  there  is  any  doubt  of 
the  sufficiency  of  the  entry  in  the  note- 
book, the  letter  subsequently  written  so 
expressly  refers  to  the  purchase  entered  in 
the  note-book,  as  to  be  a  recognition  of  it. 
It  begins,"  Please  to  deliver  the  27  pockets ;" 
the  two  may  be  taken  together — Saunderson 
V.  Jackson,  This  is  a  stronger  case  than 
Allen  V.  Bennett  (8),  and  Jackson  v.  Low 
(4). — [He  was  then  stopped  by  the  Court.] 

Cresswell  and  Wightman,  contr^. — This 
memorandum  is  not  sufficient,  and  this 
case  is  distinguishable  from  those  cited. 
There  has  been  no  case  yet  where  the  party 
has  been  charged  by  such  a  document  as 
this,  nor  unless  he  wrote  his  name,  intend- 
ing by  that  name  to  bind  himself^  Here, 
by  writing  his  name  at  the  beginning  of  the 
entry,  he  had  no  such  intention.  In  Saun^ 
derson  v,  Jackson  there  was  a  memorandum 
signed  by  the  party  to  be  charged,  and  sent 
by  him  to  the  plaintiff*.  So  in  Schneider 
V.  Norris  the  binder's  name  was  in  print, 
and  a  bill  of  parcels  was  sent  by  the  defen- 
dant to  the  plaintiff!  Here,  the  whole  is 
diverso  intmtu.  In  all  the  cases  the  paper 
has  been  delivered  by  the  party  to  be 
charged.  Then  the  letter  cannot  be  used 
to  assist  the  entry  in  the  book.  It  is  con- 
ceded, there  must  be  an  express  refer- 
ence to  the  contract.  Here  this  letter  con- 
tains no  price,  and  no  time  for  payment. 

[Parke,  B. — ^The  letter  does  not  say, 
'*  Please  to  deliver  the  hops  for  which  I 
wrote  a  memorandum  in  my  own  book." 
In  Jackson  v.  Lowe,  the  letter  mentioned 
all  the  ingredients  of  the  contract,  and  sup- 
plied the  place  of  any  other.] 

[Lord  Abinobr,  C.B. — If  you  could 
shew  any  other  contract  existing,  there 
would  be  an  end  of  the  letter.] 

(1)  t  Bot.  &  Pul.  tS8. 
(f )  f  Maa.  &  Selw.  t86. 
(5)  STtant  169. 
(4)  1  Biog.  9. 
tB 
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Suppose  the  letter  had  been  **  Please  to 
deliver  the  hops/'  and  no  more ;  that  could 
not  be  explained  by  parol.  Under  Lord 
Tenterden's  act,  9  Geo.  4.  c.  14»  it  has 
been  held,  that  any  letter  relating  to  a  debt, 
must  clearly  shew  what  the  debt  is. 

[Parke,  B. — No.  The  decision  is  the 
other  way — Lechmere  and  othert  v.  Flet' 
cher  (5).] 

Lord  Abinoer,  C.B. — This  point  is 
clear.  If  the  case  rested  upon  a  recogni- 
tion of  the  first  note  by  the  second  letter, 
there  might  have  been  some  doubt,  though 
I  should  have  had  none  ;  but  it  is  not  ne- 
cessary to  decide  that  here.  I  think  no 
man  can  doubt  that  the  defendant  intended 
this  to  be  a  complete  memorandum  in 
writing.  It  is  one  of  the  strongest  cases 
I  have  heard.  It  is  quite  sufficient  whether 
the  signature  is  in  the  middle  or  the  begin- 
ning, and  equally  within  the  spirit  of  the 
statute.  Where  die  name  is  merely  inserted 
by  the  party  to  be  charged,  but  not  signed 
by  him,  as  in  the  case  put  by  Mr.  Cress- 
well,  it  is  always  a  question  for  the  jury, 
whether  the  party  so  writing  intended  it 
as  a  contract ;  but  where  the  party  intended 
to  enter  into  a  contract,  it  does  not  signify 
where  he  writes  his  name.  Here  he  de- 
sires the  plaintiff's  servant  to  sign,  that 
both  parties  may  be  bound. 

Parke,  B. — I  am  of  opinion  also,  that 
this  rule  must  be  discharged.  A  memo- 
randum in  a  book,  in  which  the  name  of 
the  defendant  is  in  his  own  handwriting, 
and  which  is  signed  by  the  plaintiff,  is 
enough  to  satisfy  the  17  th  section  of  the 
Statute  of  Frauds.  Satmderson  v.  Jackson 
and  Schneider  v.  Norris  have  decided  that. 
Here  the  request  by  the  defendant,  that 
Morse  should  sign,  is  quite  sufficient  to 
shew  it  was  intended  as  a  contract.  I 
should  have  doubted  if  there  was  sufficient 
recognition  of  the  contract  by  the  letter, 
but  it  is  not  necessary  to  decide  that. 

BoLLAMD,  B. — I  diink  the  letter  con- 
tains such  a  reference  to  the  entry  in  the 
book,  that  it  may  be  looked  at,  if  neces- 
sary, to  make  up  the  contract ;  but  I  quite 
agree  that  there  is  sufficient  in  the  note- 

(5)  1  Cr.  &  Mee.  6f S ;  t.  o.  t  Lsw  J.  Rep.  (N a) 
Ezdi.  1 19 :  and  tee  Bird  *.  Otnoioii,  6  JLsw  J.  Rep. 
(II.8.)  C.P.  f58. 


book  to  satisfy  the  statute,  and  charge  the 
party. 

Gurnet,  B.  concurred. 

Rule  dutharged. 


.} 


HUTCHIKS  9.  SCOTT. 


18S7 

May  26, 
Distrea — AUered  Agreement — Evidence. 

A  landlanPi  broker  $eni  to  the  tenants 
prenUsei  to  distrain^  refrains  from  doing  so, 
on  receiving  from  the  latter  the  amount  of 
rent  claimed  and  expenses^  which  the  tenant 
pays  under  protest.  In  an  action  against 
the  landlord  for  an  excessive  distress,-^ 
Held,  that  it  was  not  competent  to  the  de^ 
fendant  under  these  circumstances  to  deny  the 
fact  of  a  distress. 

By  an  agreement  between  the  plaintiff' and 
defendant,  a  house,  No.  SS,  was  let  by  the 
latter  to  the  farmer.  After  the  agreement 
had  come  into  the  possession  of  the  plaintiff, 
the  number  was  altered  without  the  hmm* 
ledge  of  the  defendant,  from  dSto  d5,fvibsdb 
was  tks  real  number  of  the  house  demised, 
and  occupied  by  the  ptaintiff".  In  an  action 
for  an  excessive  distress, — Held,  that  not* 
withstanding  such  tdteration,  the  agreement 
was  properly  receivable  in  evidence,  in  order 
to  shew  what  was  the  rent  reserved. 

Case  for  distraining  upon  the  plaintiff 
for  fill,  for  rent,  when  10/.  10«.  only  was 
due. 

At  the  trial,  before  Williams,  J.,  at  the 
last  assizes  for  Taunton,  the  plaintiff  pot 
in  an  agreement  for  a  lease,  dated  Sept.  8, 
1835,  by  which  he  agreed  to  take  a  lease  of 
a  house  stated  in  the  agreement  to  be  No. 
88,  in  Broad-street,  for  seven  years  at  4iL 
per  annum,  payable  quarterly,  the  fim 
payment  to  be  made  on  the  25th  of  March 
following.  The  distress  was  for  half-a- 
year's  rent,  alleged  to  be  due  at  Lady-day, 
1886.  The  broker  went  to  the  premises, 
but  took  nothing,  and  the  plaintiff  paid  the 
rent  and  Si.  Ss.  for  expenses  under  protest, 
and  then  the  broker  withdrew.  It  also  ap- 
peared, that  after  the  agreement  had  come 
into  the  plaintiff's  possession,  the  number 
of  the  house  in  the  agreement  had  he&k 
altered  from  88  to  SS,  without  the  know- 
ledge of  the  defendant.  The  plaintiff  had  a 
verdict  for  18/.  18«.,  and  the  learned  Judgt 
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gave  the  defendant's  counsel  leave  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion,  1st,  that  half  a  year's  rent  was 
due ;  2nd,  that  no  actual  distress  was  made ; 
8rd,  that  the  lease  was  void  from  the  al- 
teration made  by  the  plaintiflT. 

Erie,  on  a  former  day,  moved  accord- 
ingly.—  One  quarter's  rent  was  due  at 
Christmas,  and  the  question  is,  to  what  time 
that  quarter  is  postponed. 

[Parke,  B. — The  last  payment  would  be 
at  Christmas  1 842,  after  the  tenancy  had 
expired ;  and  the  only  difference  Would  be, 
you  could  not  distrain  for  it.] 

Secondly,  there  was  no  actual  distress : 
nothing  was  taken,  and  no  person  remained 
upon  the  premises — Stvann  v.  Lord  Fal- 
mouth (1) ;  here  there  was  no  inventory 
taken. 

[Lord  Abinoer,  C.B. — You  go  to  the 
premises,  and  say, 'Unless you  pay  10^.  lOi. 
for  rent,  and  8L  Ss,  for  expenses,  we  will 
distrain.'  You  cannot  say  you  make  no 
distress.] 

Thirdly,  this  agreement,  being  altered 
after  it  was  delivered  to  the  plaintiff,  is 
void.  This  was  an  essential  document  for 
the  plaintiff,  and  the  jury  have  found  it 
was  altered  without  the  defendant's  know- 
ledge. The  Court  having  granted  a  rule 
upon  the  last  point  only — 

BompaSf  Serj.  and  Halcomb  now  shewed 
cause. — The  only  point  is,  whether,  under 
diese  circumstances,  the  deed  is  void.  It  is 
quite  immaterial  here  how  the  alteration 
was  made,  and  the  deed  is  not  vitiated. 
There  was  never  more  than  one  house  de- 
mised to  the  plaintiff*,  and  the  distress  was 
taken  in  that.  The  plaintiff  was  obliged 
to  put  in  the  deed  to  shew  the  reservation 
of  the  rent. 

[Alderson,  B. — There  is  distinct  evi- 
dence that  the  alteration  was  made  after 
the  execution,  but  it  does  not  seem  that  the 
jury  were  distinctly  asked,  whether  it  was 
made  by  the  plaintiff  or  not  If  that  is  so, 
must  there  not  be  a  new  trial  ?] 

It  was  not  material  to  leave  this  dis- 
tinctly to  the  jury,  as  fraud  will  not  be  pre- 
sumed. There  was  no  evidence  that  it  was 
altered  by  the  plaintiff;  but,  even  if  altered 
l>y  him  merely  to  correct  a  mistake,  and 
not  animo  cancellandif  it  will  not  be  vitiated 

(1)  8  6.&C.  456;s.c«6LftwJ.Rep.K.B.S74. 


—Perrott  v.  Perrott  (2).  What  effect  alter- 
ations have  upon  a  deed,  is  considered  in 
Sugden  on  Powers,  412,  5  th  edit.  There  are 
also  the  cases  of  Bates  v.  Grabham  (8), 
Motteux  V.  London  Assurance  Company  {4), 
Roe  V.  the  Archbisfwp  of  York  (5) ;  and  be- 
sides, there  is  a  class  of  cases,  where  altera- 
tions have  been  made  in  bills  of  exchange — 
Kershaw  v.  Cox  (6),  Brutt  v.  Pickard  (7), 
Jacob  V.  Hart  (8),  Cole  v.  Parkin  (9).  But, 
secondly,  if  the  deed  is  avoided  by  the  alter- 
ation, it  may  be  looked  at  to  ascertain,  the 
terms  of  holding.  There  being  only  the  ple§ 
of  not  guilty,  the  situation  of  the  parties 
as  landlord  and  tenant  is  admitted  on  the 
record  under  the  new  rules,  Hilary  term, 
4  Will.  4.  The  tenancy  being  admitted, 
the  only  question  was,  whether  one  or  two 
quarters'  rent  were  due,  and  this  instru- 
ment might  clearly  be  looked  at  for  that 
purpose. 

[Alderson,  B. — Suppose  you  had  a 
letter  from  the  defendant,  mentioning  the 
terms,  that  would  clearly  be  evidence:  why 
may  you  not  also  shew  it  in  this  way  ?  or 
if  the  parties  had  agreed  to  tear  off  the 
seal,  would  not  the  document  be  admissi- 
ble to  shew  the  terms  of  the  holding  ?] 

Crowder,  contr^. — If  a  party  produces 
an  instrument,  upon  which  appears  an 
erasure  made  after  execution,  it  lies  on 
him  to  explain  it.  No  presumption  arises 
that  the  erasure  was  made  by  any  per- 
son but  the  plaintiff.  In  Kershaw  v.  Cox, 
Cole  V.  Parkin,  and  other  cases  cited, 
the  alterations  were  with  the  consent  of 
the  parties,  and  might  be  taken  to  be  a  re- 
execution.  Here  die  defendant  never  saw 
the  deed  after  its  execution.  This  is  a 
material  part  of  the  instrument,  aiid  any 
alteration  in  a  material  part  is  fatal.  Thus 
it  was  held  in  Markham  v.  Gonaston  {10\ 
that  an  alteration  made  by  the  lessee  for 
the  benefit  of  the  lessor,  will  render  the 
deed  void.  And  Fenner,  J.  there  cited  a 
case,  where  an  alteration  of  a  lease  as  to 
the  amount  of  rent  made  according  to  the 

(t)  14  Eut,  423. 

(3)  Salk.  444. 

(4)  1  Atk.  545. 

(5)  6  East,  86. 

(6)  3  Esp.  346. 

(7)  R7.&M00.37. 

(8)  6  Mau.  &  S«lw.  14f . 

(9)  12  Eaat,  471. 

(10)  Cro.  EUs.  64t. 
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intention  of  the  parties,  had  the  like  con- 
sequence. So  also  it  is  laid  down  in  PigotVs 
case{\\).  Suppose  the  declaration  had 
stated  the  numher  of  the  house, — No.  35, 
then  it  would  not  have  been  supported, 
because  the  demise  had  been  altered  in  a 
material  point ;  if  No.  38,  the  result  would 
have  been  the  same,  because  no  facts  would 
be  applicable  to  such  an  alleged  holding. 
It  is  said,  that  though  void  as  a  demise, 
it  may  be  good  to  shew  the  amount  of  rent; 
but  if  No.  35  is  not  demised,  how  can  the 
supposed  rent  be  shewn  to  issue  out  of  it  ? 

Loud  Abinoer,  C.  B. — ^There  are  no 
grounds  for  making  this  rule  absolute,  nor 
do  I  think  that  the  case  has  been  rightly 
understood.  Suppose  the  question  was, 
whether  an  alteration  confessedly  in  the 
plaintifTs  own  handwriting,  ought  to  make 
the  deed  void,  though  it  might  be  impos- 
sible for  him  to  sustain  an  action  upon  it 
as  lessee,  yet  it  does  not  follow  that  he 
might  not  give  it  in  evidence  for  some  other 
purpose  than  that  of  enforcing  the  contract. 
In  the  case  put  of  a  lessee  altering  for  the 
benefit  of  his  lessor,  it  may  be  true  that 
he  lost  the  benefit  of  the  term,  yet  the  in-  ' 
strument  would  be  available,  even  though 
altered  by  him,  in  order  to  shew  the  amount 
of  bygone  rent  due  for  the  occupation. 
But  diis  case  is  even  different  from  that. 
The  point  in  issue  is,  whether  the  distress 
was  for  more  rent  than  was  due.  All  the 
evidence  applied  to  No.  35,  and  none  to 
any  other  house.  To  shew  the  amount  of 
rent  due  for  such  a  house,  this  instrument 
was  put  in,  and  the  attesting  witness  called. 
Now,  suppose  the  landlord  had  insisted 
that  the  lease  was  for  a  house  No.  38,  in  a 
particular  street,  miffht  not  the  lessee  have 
shewn  that  the  lanmord  had  no  house  of 
that  number,  or  that  there  was  no  house 
of  that  number  in  that  particular  street,  or 
any  other  fact  to  shew  that  the  description 
was  immaterial  ?  Suppose  35  to  have  been 
the  house  really  intended,  and  38  to  have 
been  inserted  by  mistake,  it  is  clear  that 
parol  evidence  would  be  admissible  to 
shew  that.  We  must  here  take  the  fact 
to  be,  that  the  parties  intended  to  treat  as 
to  the  house  No.  ^5^  and  the  whole  con- 
troversy was  as  to  the  terms  of  that  bouse. 

(11)  11  Co.  $7. 


If  anything  has  occurred  to  terminate  the 
interest  of  the  tenant,  still  the  deed  may  be 
used  to  shew  the  terms  of  the  holding  up 
to  that  time.  It  would  be  otherwise,  u 
there  were  any  suggestion  of  frauds  or  if 
the  jury  thought  that  some  other  than  No. 
35  was  really  intended.  It  is  mmeoesaary 
to  go  into  all  the  learning  upon  this  subject. 
Undoubtedly  the  old  law  was  more  strict 
than  now.  It  is  but  a  modem  practice  of 
pleaders,  growing  out  of  a  decision  of  Lord 
Mansfield,  to  plead  a  lost  grant ;  but  if 
that  is  a  permitted  course,  if  a  deed  lost  or 
destroyed  does  not  preclude  evidence  be- 
ing given  of  its  contents,  or  vitiate  the  con- 
tract between  the  parties,  why  should  k 
though  altered  ?  It  is  sufficient  here  to 
prove  the  terms  of  the  holding,  and  there 
was  no  evidence  of  any  other  holding  thia 
that  of  the  house  No.  35. 

BoLLAND,  B.  concurred. 

AxDERsoN,  B. — This  is  an  agreement, 
and  the  rules  as  to  deeds,  to  which  you 
may  plead  rum  est  factum,  are  not  ap^- 
cable.  The  only  question  is,  what  was  the 
agreement  between  the  parties  ? 

Rule  duchargeJL 


1837.     7 

Ms     26      \     ^^^^^  ^'  OOODICAK. 

Agreement — Stamp* 

An  instrument  in  these  words,  **  I  ker^ 
certify,  that  I  remain  in  the  house.  No.  9, 
Swinton  Street,  belonging  to  W.  G.,  upm 
sufferance  only,  and  agree  to  give  immediate 
possession  to  him  at  any  time  he  wmy  rr- 
quire,"  is  not  an  agreement  for  a  tenancy 
requiring  a  stamp. 

Trespass  for  turning  the  plaintiff  out  of 
his  house,  and  taking  his  goods,  to  whidi 
the  defendant  pleaded  Uh^rum  tenemenimn. 

At  the  trial,  before  Lord  Abii^r,  C.B. 
at  the  sittings  after  last  term,  it  appeared 
from  the  evidence  that,  whilst  the  plaintiff 
was  in  possession,  the  party  under  whom 
he  occupied  conveyed  the  premises  in  ques- 
tion to  the  defendant,  at  which  time  die 
plaintiff  gave  the  defendant  a  memorao* 
dum,  in  writing,  as  follows:  *'!,  David 
Barry  (the  plaintiff),  hereby  certify,  that 
I  remain  in  the  house,  No.  3,  Swinton 
Street,  belonging  to  Mr.  William  Goodman 
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(the  defendant),  upon  sufferanoe  only,  and 
agree  to  give  immediate  possession  to  the 
said  William  Goodman,  at  any  time  he 
may  require.  6th  July  1836."  Upon  the 
defendant  offering  this  document  in  evi- 
dence, it  was  objected,  that  it  could  not  be 
read  for  want  of  a  stamp,  as  it  was  an 
agreement  for  a  tenancy,  and  not  an  at- 
tornment. The  learned  Judge  admitted 
the  evidence,  and  the  defendant  had  a 
verdict. 

Kelly  now  moved  for  a  new  trial. — This 
was  an  agreement  for  a  tenancy,  though  at 
sufferance  only,  and  required  a  stamp — - 
Cornish  v.  Searell{l).  This  did  not  ope- 
rate merely  as  an  attornment :  it  is  not  that 
plaintiff  will  hold  of  the  defendant  on  the 
same  terms  as  before,  but  at  sufferance  till 
something  else  is  done.  It  is  not  a  mere 
exchange  of  one  landlord  for  another. 

[Lord  Abinoer,  C.B. — If  it  is  an  agree- 
ment for  a  tenancy  it  would  require  no 
stamp ;  the  matter  thereof  not  being  of  the 
value  of  20/.,  unless  it  be  for  an  interest 
in  land.] 

It  is  an  agreement  under  which  the  party 
has  become  tenant;  without  this  document 
there  is  no  privity  between  the  plaintiff  and 
defendant.  If  the  former  had  originally 
entered  under  the  latter,  it  would  have 
been  different. 

Lord  Abinoer,  C.B. — I  thought  it  a 
mere  admission  that  the  house  was  the 
house  of  Goodman,  and  that  the  plaintiff 
bad  no  interest  at  all.  His  agreeing  to 
give  it  up,  follows  as  a  matter  of  course. 
Rule  rejtised. 


] 


HEDOBR  V.  STEVENSON. 


-Notice  of  Dishonour — 


1837. 
June  10. 

Promissory  Note- 
— Pleading. 

A  notice  in  these  terms,  "  Sir,  I  am  de- 
shred  by  Mr.  H.  to  give  you  notice,  that  a 
-promissory  note  (describing  it)  became  due 
yesterday,  and  has  been  returned  unpaid. 
I  have  to  request  you  will  please  remit  the 
amount  thereof,  with  Is.  6d.  noting,"  is  a 
sufficient  notice  of  dishonour. 

The  declaration  stated,  thai  S.  T,  made 
his  promissory  note  payable  to  the  defen* 

(1)  8B.&C.47l;i.o.6UwJ.Rep.K.B.«65. 


dant's  order,  at  Messrs.  B.  f  T,  and  that 
defendant  indorsed  it  to  plaintiff,  andprO' 
mised  to  pay  the  same  according  to  the  tenor 
and  effect  thereof;  but  the  said  Messrs.  B. 
4r  T.did  not,  nor  did  S.  T.  nor  the  defen- 
dant, nor  any  other  person,,  pay  the  said 
note,  though  the  same  was  presented  at 
Messrs.  B.  ^  T*s  on  said  day  when  it 
became  due,  of  which  the  cUfendant  then  had 
notice.  On  motion  in  arrest  of  judgment, 
held,  that  neither  the  promise  nor  the  breach 
was  incorrectly  aUeged. 

Declaration,  that  one  Samuel  Thompson, 
on  the  10th  day  of  August;  in  the  year 
1835,  made  his  promissory  note  in  writing, 
and  thereby  promised  to  pay  to  the  order 
of  defendant,  at  Messrs.  Barclay,  Tritton, 
&  Barclays',  London,  99/.J8«.,  two  months 
after  the  date  thereof,  for  value  received, 
which  period  had,  at  the  time  of  the  coqi- 
mencement  of  this  suit,  elapsed,  and  then 
delivered  the  said  note  to  the  defendant ; 
and  the  defendant  then  indorsed  the  said 
note  to  the  plaintiff,  and  then  promised  to 
pay  the  same  according  to  the  tenor  and  ef- 
fect thereof.  But  the  said  Messrs.  Barclay, 
Tritton,  &  Barclays  did  not,  nor  did  the 
said  Samuel  Thompson,  nor  the  defendant* 
or  any  other  person,  pay  the  said  note, 
although  the  said  note  ivas  presented  at 
Messrs.  Barclay,  Tritton,  &  Barclays*  afore- 
said, on  the  day  when  it  became  due,  of 
which  the  defendant  then  had  notice. 

Ath  P^a— That  the  defendant  had  not 
due  notice  of  the  non-payment  of  the  said 
note  in  the  said  first  count  mentioned,  in 
manner  and  form  as  the  plaintiff  has  above 
in  that  behalf  alleged. 

At  the  trial,  before  Parke,  B.  at  Guild- 
hall, the  following  letter  was  put  in  as 
notice  of  dishonour : 

.  '*Sir — I  am  desired  by  Mr.  Hedger  to 
give  you  notice,  that  a  promissory  note, 
dated  August  the  10th,  1835,  made  by 
Samuel  Thompson,  for  99/.  18^.,  payable 
to  your  order  two  months  after  date  thereof, 
became  due  yesterday,  and  has  been  re- 
turned unpaid.  I  have  to  request  you  will 
please  remit  the  amount  thereof,  with  \s.  6d. 
noting,  free  of  postage,  by  return  of  post." 
(Signed  by  the  attorney  for  the 
plaintiff.) 

It  was  objected,  that  this  was  not  a  pro- 
per notice  of  the  dishonour  of  the  note ; 
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and  a  verdict  having  been  found  for  the 
plaintiff  on  that  issue, — 

W,  H,  WaUon  moved  to  enter  a  verdict  for 
the  defendant,  relying  on  a  case  of  Bolton 
y.  fVeUh{l),  decided  last  term  in  the  Com- 
mon Pleas,  and  also  in  arrest  of  judgment, 
on  two  grounds:  first,  that  the  promise 
alleged  was  not  consistent  with  the  obli- 
gation ;  the  obligation  of  the  defendant,  as 
indorser,  being  to  pay  on  request  after 
non-payment  and  dishonour;  whereas,  the 
promise,  as  laid,  was  to  pay  according  to 
the  tenor  and  effect,  &c.,  the  one  being 
conditional,  the  other  absolute.  The  second 
ground  was,  that  if  the  promise  was  rightly 
laid,  then  the  breach  was  wrong,  as  it  im- 
ported a  non-payment  only  on  the  day 
when  the  note  became  due,  but  did  not 
allege  non-payment  afterwards.  A  rule 
having  been  granted  on  all  these  points, — 

Humfrey  and  Hoggins  shewed  cause. — 
This  notice  could  not  be  otherwise  under- 
stood than  as  a  notice  of  dishonour.  The 
statement  that  "the  note  had  been  re- 
turned unpaid,"  is  equivalent  to  a  state- 
ment that  it  had  been  dishonoured.  The 
case  of  BoUon  v.  Welch  cannot  be  supported. 
It  goes  beyond  the  previous  cases  of  Hart' 
ley  V.  Case  (ft)  and  Solarte  v.  Palmer  (S)^ 
and  is  directly  at  variance  with  an  unre- 
ported case  of  Grugeon  v.  Smithy  which 
was  an  action  tried  at  Liverpool,  before 
Patteson,  J.,  and  in  which  the  following 
notice  of  dishonour  was,  by  that  and  learned 
Judge,  held  sufficient:  "Your  bill,  due 
this  day,  has  been  returned  with  charges, 
to  which  we  request  your  immediate  at- 
tention." A  motion  was  made  in  the  King's 
Bench  for  a  new  trial,  on  the  ground  of 
the  alleged  insufficiency  of  such  notice ; 
but  the  rule  was  refused.  The  notice  in 
this  case  is  even  more  explicit,  as  it  con- 
tains a  charge  for  noting.  Then  as  to  ar- 
resting the  judgment, — the  promise  as  to 
the  note  need  not  be  alleged  at  all  in  the 
declaration;  and,  with  regard  to  the  breach, 
it  is  not  confined  to  non> payment  of  the 
note,  then  and  there  when  presented,  but 
avers  a  non-payment  by  each  and  all  of 
the  parties  generally. 

W,  H,  Watson,  in  support  of  the  rule. — 

(1)  Vide  6  Uw  J.  Rep.  (n.s.)  C.P.  t43. 
(«)  4  B.  &  C.  S39;  s.  c.3  Law  J.  Ilep.K.B.26«. 
(S)  7  BiDg.  530;  s.  c.  9  Law  J.  Rep.  Exch.  1«1; 
1.  c.  in  error,  l  Ring.  N.C.  194;  i  CI.  &  F.  93» 


The  authorities  shew  that  a  notice  of  dis- 
honour should,  in  express  terma  or  by  ne- 
cessary implication,  contain  an  intimatioa  of 
the  fact  of  dishonour,  and  that  which,  bj 
one  construction,  may  be  an  equivalent,  it 
not  enough.  The  judgment  in  Solarte  v. 
Palmer,  both  in  error  and  in  the  House  of 
Lords,  supports  this  doctrine,  and  the  ctte 
of  Grugeon  v.  Snuth  is  the  only  one  at  fs- 
riance  with  it.  Now,  the  notice  in  this 
case  does  not  necessarily  allege  the  dis- 
honour of  the  note ;  for  it  may  have  been 
returned  unpaid,  though  not  presented,  or, 
if  presented,  on  the  wrong  day,  or  returned 
from  the  party's  own  agent,  or  any  other 
person.  By  the  general  law  of  merdiants, 
bills  unpaid,  when  due,  should  be  pro- 
tested ;  and  perhaps  it  is  only  in  our  own 
country  that  a  notice  of  dishonour  ia  known. 
The  statute  9  &  10  Will.  3.  c.  17.  esu- 
blished  the  form  of  protest ;  and  the  par- 
ticularity required  by  it,  should  be  ob- 
served in  a  notice  of  dishonour,  which  is  a 
mere  substitution  for  protest.  Secondly, 
the  judgment  must  be  arrested.  Thoo^ 
the  law  would  have  implied  a  promise  if 
none  had  been  alleged,  yet  if  a  promise  is 
•alleged,  and  it  is  wider  than  the  legal  obli- 
gation, it  is  bad,  even  afker  verdict.  The 
obligation  of  the  indorser  of  a  note  is 
conditional  only;  but  the  promise  here 
laid,  is  an  absolute  promise  to  pay  accord- 
ing to  the  tenor  and  effect  thereof,  dist  is, 
of  the  note.  Now,  though  every  indorser 
of  a  bill,  by  his  indorsement  becomes  a  new 
maker,  yet  the  indorsement  of  a  note  im- 
ports only  a  promise  to  pay  in  case  of  pre- 
sentment and  dishonour,  and  due  notice 
thereof.  Further,  the  breach  is  wrong, 
for  the  payment  negatived  is  a  payment  at 
the  time  when  the  note  became  due,  that  is, 
at  a  time  when  the  indorser  was  not  liable 
to  pay ;  and  it  is  consistent  with  this  alle- 
gation, that  he  may  have  subseqoeody 
paid  it. 

Parks,  B. — The  rule  for  entering  a 
nonsuit  must  be  discharged,  and  also  the 
rule  for  arresting  the  judgment.  The  first 
question,  which  is  one  of  considerable  im- 
portance, is,  whether  there  is  a  sufBcient 
notice  of  dishonour.  The  law  upon  this 
point  is  established  by  the  decision  io  So' 
larte  v.  Palmer,  which  confirmed  that  of 
Hartley  v.  Case,  against  the  previous  opi- 
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nioii  of  the  profession.  It  is  certain^  that 
after  the  case  of  Tindal  v.  Browne  there 
had  been  an  impression  that  it  was  suffi- 
cient, if  the  notice  conveyed  an  intimation 
that  the  party  to  whom  it  was  given  was 
looked  to  for  payment  of  the  bill  or  note. 
Hartley  v.  Case  first  made  an  alteration 
in  the  law,  and  decided  that  the  view  so 
taken  was  not  correct.  Lord  Tenterden 
there  laid  it  down,  that  though  no  precise 
form  of  words  is  necessary  to  be  used  in 
giving  notice  of  dishonour*  yet,  that  the 
language  used  must  be  such  as  to  convey 
notice  to  the  psrty  what  the  bill  is,  and 
that  payment  of  it  has  been  refused  by  the 
acceptor.  Upon  the  authority  of  that  case, 
the  Court  of  Exchequer  Chamber  and  the 
House  of  Lords  decided  Solarte  v.  Palmer^ 
and  held  the  notice  there  used  insufficient. 
By  that  decision  we  are  bound,  though  I 
am  not  prepared  to  say  that  I  am  bound 
by  all  die  reasoning  or  language  of  the 
learned  Judges  in  giving  their  opinion,  and 
therefore  should  myself  doubt,  whether  we 
should  go  so  far  as  to  say  that  it  ought  to 
appear  upon  the  face  of  the  instrument, 
by  express  terms  or  necessary  implication, 
that  the  bill  was  presented  and  disho- 
noured ;  it  seems  to  me  enough,  if  it  appear 
by  reasonable  intendment,  and  would  be 
inferred  by  any  man  of  business,  thst  the 
bill  has  been  presented  to  the  acceptor 
and  not  paid  by  him.  But  supposing  that 
we  are  bound  by  the  precise  expression  of 
Tindal,  C.J.  in  delivering  judgment  in  the 
Exchequer  Chamber,  we  ought  not  to  put 
a  strict  construction  on  the  term  *'  neces- 
sary implication ;"  for,  were  we  to  do  so,  it 
would  be  difficult  for  any  mercantile  man 
to  conduct  business  without  the  constant 
aid  of  a  solicitor.  We  must  not  put  such 
a  meaning  on  it  as  would  exclude  the  pos- 
sibility of  any  other  inference,  than  that 
the  bill  had  been  so  presented,  and  returned 
unpaid.  The  extent  to  which  necessary 
implication  should  be  carried,  is  stated  by 
ILfOrd  Eldon,  who  says,  **  necessary  impli- 
cration  means  not  natural  necessity,  but  so 
strong  a  probability  that  an  intention,  con- 
trary to  that  which  is  imputed,  cannot  be 
supposed—  Wilkinson  v.  Adam''  (4).  If  we 
adopt  such  a  rule  in  the  present  case,  could 
It   be  doubted  by  any  mercantile  man  that 

(4)  1  Vet.  &  Bet.  466. 


the  bill  had  been  presented  to  the  acceptor 
when  due,  and  was  not  honoured  ?  Look 
at  the  language  of  the  notice.  "  I  am  de- 
sired to  give  you  notice,  that  a  promis- 
sory note  (describing  it),  payable  to  your 
order,  became  due  yesterday,  and  has 
been  returned  unpaid.  1  have  to  request 
you  will  remit  the  amount  thereof,  with 
\s,  Qd,  noting."  Can  any  one  doubt  the 
use  of  the  term  "  returned  unpaid"  ?  The 
word  ''returned'*  is  almost  a  technical 
term  in  matters  of  this  nature,  and  means 
that  the  bill  has  come  to  maturity,  and  has 
not  been  paid.  Upon  reading  this  notice 
I  should  say,  it  appears,  by  necessary  im- 
plication, (in  the  meaning  I  attach  to  the 
term,)  that  the  note  has  been  duly  pre- 
sented and  dishonoured.  This  is  the  opi- 
nion which  I  should  have  formed  previ- 
ously to  the  case  of  BolUm  v.  Welch,  and 
we  are  not  called  upon  to  overrule  that 
case,  without  some  authority  to  the  con- 
trary. The  notice  in  Grugeon  v.  Smith  ia 
in  the  same  terms  as  the  present ;  and  as 
we  must  determine  to  which  of  the  two 
cases  we  will  subscribe,  I  must  say,  1  think 
that  the  one  in  the  Common  Pleas  is  not 
rightly  determined.  There  is,  indeed,  one 
circumstance  mentioned  in  this  notice  of 
dishonour,  which  does  not  appear  in  the 
notice  in  BolUm  v.  Welch,  viz.  that  the  bill 
had  been  noted:  that  constitutes  a  dis- 
tinction between  the  two  cases ;  but  I  dis- 
claim to  go  on  that  distinction.  In  Solarte 
V.  Palmer  it  was  contended,  that  there  was 
no  intimation  that  the  bill  had  been  pre- 
sented for  payment,  or  that  it  was  unpaid, 
or  even  that  it  was  due,  and  the  argument 
for  the  sufficiency  of  the  notice  rested  on 
its  containing  sufficient  information  that 
the  party  was  held  liable  to  the  holder. 
In  the  present  case,  no  mercantile  man, 
upon  reading  the  notice,  could  possibly 
misunderstand  its  meaning. 

It  was  also  contended,  that  the  judg- 
ment should  be  arrested  on  two  grounds  : 
first,  that  the  promise  laid  in  the  declara- 
tion is  not  the  correct  legal  promise;  I 
before  thought,  and  still  think,  that  this  is 
not  an  incorrect  mode  of  laying  the  pro- 
mise, especially  after  verdict;  it  is  the 
promise  which  results  from  the  fact  of  the 
indorsement.  The  declaration  states  the 
note  to  have  been  drawn  by  Thompson, 
payable  to  the  order  of  the  defendant,  and 
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delivered  to  him,  and  by  him  indorsed  to 
the  plaintiff;  and  that  the  defendant  pro- 
mised to  pay  according  to  the  tenor  and 
effect  of  the  note  and  of  the  indorsement. 
That  is  not  an  improper  description  of  the 
liability  of  the  indorser ;  it  means  that  he 
will  pay  the  note  when  due,  after  present- 
ment and  notice  of  dishonour.  The  second 
ground,  in  arrest  of  judgment,  was,  that 
there  was  no  sufficient  breach.  I  am  of 
opinion,  that  the  breach  may  be  so  read 
as  to  constitute  a  good  breach,  vis.  a  non- 
payment by  the  indorser  after  presentment 
of  the  note,  and  after  non-payment  by  the 
maker,  and  due  notice  that  it  was  unpaid. 
The  allegation  is,  that  Messrs.  Barclay  & 
Co.  did  not,  nor  did  the  said  Thompson, 
nor  the  defendant,  or  any  other  person, 
pay  the  note,  although  the  said  note  was 
presented  at  Messrs.  Barclay  &  Co.'s  on 
the  day  when  it  became  due.  It  does  not 
say  that  the  defendant  did  not  pay  when 
the  note  was  presented,  but  at  any  time, 
and  imports  no  more  than  this,  that,  al- 
though presented,  neither  of  the  parties 
paid  it  at  any  time.  That  is  a  sufficient 
breach  after  verdict.  As  to  whether  or 
not  it  might  have  been  bad  on  special  de- 
murrer, we  are  not  called  upon  to  give  an 
opinion. 

BoLLAND,  B. — I  am  of  the  same  opinion 
apon  both  points.  We  ought  not  strictly 
to  construe  an  instrument  of  this  nature ; 
provided  it  contain  a  notice  that  the  bill 
has  been  dishonoured,  and  that  the  party 
by  whom  it  was  given  is  considered  liable, 
that  is  sufficient.  Let  us  look  at  the  cir- 
cumstances by  which  matters  of  this  nature 
are  accompanied.  Long  acquainted  as  I 
have  been  with  mercantile  affairs,  not  only 
professionally  but  practically,  I  for  one  do 
not  feel  inclined  to  fetter  these  transactions 
with  difficulties;  nor  will  I  do  so  unless 
I  am  compelled  by  the  authority  of  de- 
cided cases.  Let  us  look  at  this  case,  and 
See  whether  any  man,  who  had  been  only 
a  week  conversant  with  business,  could 
have  doubted  that  this  instrument  had 
been  dishonoured,  and  that  he  was  held 
liable  to  pay  the  amount  due  upon  it.  In 
the  first  place,  it  is  a  returned  note,  an 
expression  which  is  perfectly  understood 
in  the  city  of  London.  Then  looking  at 
the  notice ;  it  describes  the  note,  the 
amount  is  given,  and  it  is  stated  to  be  due 


the  day  before,  and  goes  on  to  request 
that  the  defendant  would  remit  the  araouot, 
and  adds  further,  chat  he  claims  Is.  ^ 
for  noting,  which,  though  he  was  not  en- 
titled to  request  it,  was,  nevertheless,  some 
further  information  with  respect  to  the 
note.  Considering  the  terms  of  the  notice, 
I  think  that  even  the  most  unpractised 
man  would  be  perfectly  satisfied  with  what 
had  happened  to  the  bill. 

Aldbrson,  B. — ^The  only  conclusion  to 
be  drawn  from  the  cases  of  Hartley  v. 
Case  and  Solarte  v.  Palmer  is  this,  that  a 
notice  of  dishonour  must  not  merely  con- 
vey information  that  the  party  is  held  lia- 
ble, but  also  that  the  note  or  bill  has  been 
dishonoured.  I  likewise  disclaim  being 
bound  by  the  express  words  of  the  Judges, 
if  the  term,  ''necessary  implication"  is 
used  by  them  in  a  strict  sense.  It  most 
have  that  reasonable  construction  which  is 
given  in  the  judgment  of  Lord  Eldon,  cited 
by  my  Brother  Parke.  In  that  view  of 
the  case,  the  requisites  are  fully  satisfied 
by  the  terms  of  this  notice ;  the  present- 
ment and  dishonour  are  to  be  inferred  ne- 
cessarily from  the  words  here  used. 

Gurnet,  B. — I  do  not  think  BolUm  v. 
Welsh  is  governed  by  the  cases  of  Hartkf 
V.  Case  and  Solarte  v.  Palmer,  and  we  are 
fortified  in  our  opinion,  that  this  notice  is 
sufficient,  by  Grugetm  v.  Smith,  in  which 
the  terms  of  the  notice  were  not  so  strong 
as  in  the  present  case. 

Parke,  B.  stated,  that  he  might  add, 
that  Lord  Abinger  had  no  doubt  of  the 
notice  being  sufficient. 

Rule  discharged. 


WARNE  V.  BERESFORD. 


18S7.       1 

June  10.  3 

Pleading — Repealed  StahUe — JudgmaU 
non  obstante  veredicto. 

The  defendant  pleaded  a  plea  gwen  bifm 
statute  which  afterwards,  and  before  the  trm, 
was  repealed,  A  verdi/U  having  been  ob- 
tamed  by  the  defendant,  the  Court  ordertd 
judgment  to  be  entered  for  the  plaint^,  non 
obstante  veredicto. 

To  a  declaration  for  goods  sold,  ftc, 
the  defendant,  on  the  29th  of  November 
IS85,  pleaded,  in  the  form  pointed  out  by 
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the  Westminster  Court  of  Requests  Act,  £3 
Geo.  2.  c.  27.  8.  8,  that  the  defendant  was 
indebted  in  a  less  sum  than  40i.,  and,  at 
the  commencement  of  the  action,  was  in* 
habitant  and  resident  within  the  city  and 
liberty  of  Westminster,  &c. 

Replication,  that  the  defendant  was  in- 
debted in  the  sum  of  40«. ;  and  upon  this 
issue  a  verdict  was  found  for  the  defendant. 
After  plea  pleaded,  and  before  trial,  the 
statute  28  wo.  2.  c.  27.  was  repealed  by 
6  fr  7  Will.  4.  c.  137,  s.  SO,  which  sub- 
stitated  the  sum  of  5L  for  the  former  sum 
of  40«.,  without  providing  for  actions  then 
pending.  A  rule  having  been  obtained  to 
enter  up  judgment  for  the  plaintiff,  non 
obstante  veredicto, — 

Payne  shewed  cause. — The  plea  being 
good  at  the  fime  when  pleaded,  a  subse- 
quent repeal  of  the  statute  cannot  make  it 
bad.  It  tenders  a  material  issue,  and  that 
issue  is  well  taken.  In  Cfutrrtngton  v. 
Meatheringham  ( 1 ),  an  application  was  made 
for  treble  costs  on  a  nonsuit,  under  a  sta- 
tute, which  was  repealed  af^er  the  nonsuit, 
but  before  judgment  signed ;  and  there 
Lord  Abinger  made  a  distinction  between 
a  penalty  and  a  protection  given  by  a  re- 
pealed statute, — intimating,  that  the  latter 
might  remain,  though  the  former  were 
taken  away.  And  for  this  reason  a  party 
has  not  been  allowed  to  enter  a  suggestion 
upon  a  repealed  statute. 

Alderson,  B. — The  issue  here  is  on  the 
amount  only ;  that  is  in  effect  a  suggestion, 
and  brings  this  case  within  those  which  you 
say  have  already  been  decided.  But  the 
question  is  upon  the  facts  found  on  this 
record — what  must  be  the  judgment  of  the 
Court  according  to  the  law  now  in  exist- 
ence?    The  rule  must  be  made  absolute. 

BoLLAND,  B.  and  Gurmxt,  B.  concurred. 
Rule  absolute. 


WHEATLEY  9.  PATRICK. 


1837.     \ 
May  26.  > 

Case  for  Negligence — Liability, 

Where  A.  borrowed  a  chaise  and  horse, 
and  'permitted  B,  who  accompanied  him,  to 

(1 )  «  Mee.  k  W.  281 ;  s.  c.  6  Law  J.  Rep.  (ri.s;) 
Exch.  23. 
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drive,  and  B,  drove  against  and  killed  a 
horse  of  C : — Held,  that  A.  mas  liable  iih 
case  for  negligent  driving. 

Case.  The  declaration  stated,  that  the 
plaintiff  was  possessed  of  a  horse,  at  that 
time  drawing  in  an  omnibus,  and  that  the 
defendant  was  possessed  of  a  chaise  and  a 
horse,  then  harnessed  to  and  drawing  the 
chaise,  and  which  chaise  and  horse  were 
under  the  care,  management,  government, 
and  direction  of  the  defendant,  who  was 
driving  the  same ;  yet  that  the  defendant 
so  negligently  and  improperly  drove  and 
directed  his  cliaise  and  horse,  that  by  the 
negligence  and  improper  conduct  of  the 
defendant,  the  defendant's  chaise  ran  and 
struck  against  the  plaintifTs  horse,  and 
killed  it. 

Plea— ^ot  guilty. 

At  the  trial,  before  Lord  Abinger,  C.B., 
at  Westminster,  at  the  Sittings  after  Easter 
term,  it  appeared  in  evidence,  that  the  de- 
fendant had  borrowed  the  horse  and  gig 
of  a  Mr.  Delafosse,  and  that  a  Mr.  Ni- 
cholk  accompanied  the  defendant  in  it,  on 
an  excursion  into  the  country  ;  and  that 
when  the  accident  happened  to  the  plain- 
tiff's horse,  Mr.  Nicholls  was  driving.  The 
Lord  Chief  Baron,  on  these  facts,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff, 
and  gave  the  defendant's  counsel  leave  to 
move  to  enter  a  nonsuit,  if  the  Court  should 
be  of  opinion,  that  the  defendant  was  not 
liable  under  these  circumstances. 
'  Sir  IV.  W.  Follett  now  moved  accord- 
ingly.— The  question  is,  whether  the  de- 
fendant is  here  responsible.  He  is  not 
responsible,  unless  he  could  have  an  action 
over  against  Nicholls.  He  could  have  no 
such  remedy  in  this  case,  and  Nicholls 
should  have  been  sued.  There  is  no  doubt 
Nicholls  would  have  been  liable,  whether 
he  owned  or  borrowed  the  chaise  or  not. 
A  master  is  answerable  for  the  act  of  his 
servant;  but  he  has  his  remedy  over. 
Again,  if  a  coachman  permits  a  passenger 
to  drive,  and  an  accident  happens,  the 
coachman  is  liable ;  but  that  is  because  he 
commits  a  breach  of  duty.  Here,  no  duty 
was  imposed  on  the  defendant  to  drive 
this  chaise ;  nor  could  Mr.  Delafosse  have 
maintained  any  action  against  him,  for  al- 
lowing Nicholls  to  drive. 
IC 
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Lord  Abinoer,  C.  B. — I  think  there  is 
no  ground  for  the  objection.  The  decla- 
ration charges,  that  the  defendant  was  him- 
self possessed  of  a  chaise  and  horse,  and 
that  it  was  under  his  direction,  and  that 
he  was  driving.  Now,  having  borrowed 
the  'chaise  and  horse,  under  these  circum- 
stances he  may  be  treated  as  the  person 
possessed.  Then,  being  so  possessed  suo 
jurct  may  he  not  in  the  declaration  be 
charged  as  having  the  controul  over  the 
chaise,  and  as  driving  at  the  time  ?  I  think 
he  may  be  so  charged :  he  borrowed  both 
horse  and  chaise  of  Mr.  Delafosse;  he  had 
the  management  of  it,  and  is  responsible 
to  the  public.  I  think  the  action  rightly 
brought  against  him,  for  the  accident  oc- 
casioned by  his  permitting  Nicholls  to 
drive.     There  must  be  no  rule. 

BoLLAMD,  B. — I  am  of  the  same  opinion. 
It  seems  to  me,  that  this  is  not  to  be  de- 
cided by  the  test,  whether  the  defendant 
would  have  a  remedy  over  against  Nicholls 
or  not.  If  an  action  had  been  brought  by 
Delafosse  against  the  defendant,  for  any 
accident  to  the  chaise  or  horse,  he  would 
have  been  liable.  The  chaise  and  horse 
were  lent  to  the  defendant,  and  he  is  an- 
swerable in  this  action  for  permitting 
Nicholls  to  drive. 

Alderson,  B. — The  only  plea  is,  not 
guilty,  by  which  the  inducement  in  the  de- 
claration is  admitted,  and  the  only  fact  put 
in  issue  is,  whether  there  was  negligent 
driving  by  the  defendant ;  I  think  there 
was,  as  he  put  the  reins  into  the  hands  of 
Nicholls. 

Bale  refuted. 


1837.     "> 
May  27.    {      bvans  v.  Chester. 

Execution — Baron  and  Feme — /Affidavit. 

Where  a  plaintiff  sued  as  a  feme  sole, 
tnarried  before  declaration,  and  was  ajier- 
wards  proceeded  against  to  final  judgment  ^ 
and  thereupon  taken  in  execution,  an  affidavit 
for  her  discfiarge^  which  stated  that  no  settle- 
ment was  made  on  her  marriage,  was  held 
insufficient* 

In  this  case,  an  action  was  commenced 
ugainst   the   defendant  while  she   was   a 


single,  woman ;  but  before  declaration  she 
intermarried  with  Chester.  The  plaintiff 
proceeded  against  her  to  final  judgment, 
and  took  her  in  execution  under  a  writ  of 
capias  ad  satisfaciendum, 

Dowling  moved  for  her  discharge  from 
the  custody  of  the  sheriff  of  Somerset- 
shire, upon  an  affidavit  which  disclosed 
these  facts,  and  which  also  stated,  that  do 
settlement  was  made  upon  her  on  her  mar- 
riage. 

W.  H.  W Olson  shewed  cause. — She  \a 
not  entitled  to  be  dischai^^ed — Cooper  v. 
Hunchin{l).  The  husband  is  not  a  party, 
and  the  affidavit  does  not  state  that  the 
defendant  had  no  separate  property. 

Parke,  B. — The  husband  must  be  left 
to  his  writ  of  error.  If  both  had  been  sued 
in  this  action,  and  execution  had  issued 
against  both,  she  would  not  have  been 
entitled  to  her  discharge  on  this  affidavit, 
as  she  does  not  swear  she  has  no  separate 
property,  but  only  that  no  settlement  was 
made  on  her  marriage.  The  affidavit  is 
defective  in  this  respect,  and  the  rule  must 
be  discharged,  with  costs. 

BoLLAMD,  B.,  Alderson,  B.,  and  Gur- 
NEY,  B.  concurred. 

Rule  discharged. 


1837. 


} 


DAWES  V,  ANSTRUTHER. 


Bill  of  Exchange — Bill  of  Particulars, 

Where  the  sum  indorsed  oh  the  wrii  for 
bail  was  260/.  6s.  4d.,  and  Si.  lOs.  for  costs, 
and  the  declaration  contained  two  counts  upon 
two  bills  of  exchange,  amounting  together  to 
5001.,  and  the  plaintiff  slated  an  £tli9erimg 
his  declaration,  that  the  particulars  of  hu 
demand  were  coniminni  in  these  counts,  the 
defendant  Imving  obtained  an  order  at  cham" 
bers,  for  better  particulars.  Lord  Abinger, 
C.B.,  Bolland,  B.,  and  Gumey,  B.  refised 
to  rescind  that  order — (dissentiente,  Aider- 
son,  *B.) 

This   was   an   action  by  the  indorsee 
against  the  acceptor,  upon  two  bills  of 
exchange,  dated  in  the  year  1830,  amount- 
ing together  to  500/.     The  sum  indorsed 
(1)  4  East.  520. 
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on  the  writ  for  bail  was  260/.  6«.  4^.,  and 
3/.  105.  for  costs,  and  the  plaintiff  delivered 
a  declaration,  containing  two  counts,  one 
upon  each  bill,  and  with  it  his  particulars 
of  demand,  in  which  he  stated,  that  he 
went  for  the  sum  mentioned  in  the  two 
counts  of  the  declaration.  An  order  had 
been  made  by  Gurney,  £.,  at  chambers, 
for  further  and  better  particulars. 

Ogle  having  obtained  a  rule  to  rescind 
that  order, — 

Tkesiger  shewed  cause.— ^These  bills 
having  been  overdue  some  time,  the  learn- 
ed Judge  ordered  a  further  and  better  ac« 
count  in  writing  of  the  plaintiff's  particu- 
lars, with  dates,  &c. 

[Lord  Abinger,  C.B. — The  Usual  rule 
is,  that  particulars  are  not  necessary  in 
actions  upon  bills  of  exchange  ;  but  if 
there  is  an  open  account,  it  is  different, 
and  here  the  plaintiff  himself  has  volun- 
teered to  furnish  some  particulars.] 

He  holds  to  bail  for  260/.  and  upwards, 
and  then  states,  that  his  particulars  are  to 
be  found  in  the  two  counts  of  the  declara- 
tion, which  claim  500/.,  the  full  amount  of 
the  two  bills. 

[Aldbrson,  B. — You  are  asking  now  in 
fact  for  a  bill  of  discovery.  You  had  bet- 
ter go  into  equity  for  that.  The  plaintiff* 
has  only  to  add  to  his  particulars  the 
amount  for  which  he  goes,  and  then  the 
point  will  be  raised  at  chambers,  as  to  whe- 
ther he  has  not  complied  with  the  learned 
Judge's  order.] 

He  referred  to  Brooks  v.  Farlar  (1). 

Ogle,  in  support  of  the  rule. — These 
particulars  are  as  full  as  can  be,  as  there 
are  only  two  counts  in  the  declaration  in 
which  the  dates  of  the  bills  already  appear. 
Though  the  indorsement  on  the  writ  is  only 
for  260/.,  the  plaintiff  is  not  by  that  pre- 
cluded at  the  trial  from  recovering  the  full 
amount  of  the  two  bills.  As  to  any  delay 
here,  proceedings  were  first  taken  against 
the  drawer,  but  they  were  not  successful, 
and  it  became  necessary  to  proceed  against 
the  defendant  as  acceptor.  There  is  no 
rule  of  court  or  case  which  restrains  the 
plaintiff  from  recovering  a  larger  sum  than 
is  indorsed  on  the  writ.  In  Brooks  vv 
Farlar  it  is  said,  that  the  party  applying 
for  better  particulars,  ought   to  depose 

(1)3  Bing.  N.C.  291 ;  8.  c.  6  Law  J.  Ren.(N.s.) 
C.P.  26, 


that  he  does  not  know  for  what  amount  the 
plaintiff  is  suing  him  :  here,  there  is  no. 
such  statement. 

Lord  Abinger,  C.B. — I  think  this  rule 
must  be  discharged,  and  though  generally 
a  bill  of  particulars  is  not  necessary  in' 
actions  upon  bills  of  exchange,  I  think, 
under  these  particular  circumstances,  this 
is  a  case  where  particulars  should  be  given. 

BoLLAND,  B. — I  agree  with  the  Lord 
Chief  Baron.  In  the  case  of  a  bill  of  ex- 
change, there  must  be  a  clear  and  specific 
ground  for  asking  for  a  bill  of  particulars ; 
and,  here,  the  indorsement  on  the  writ  for 
bail,  connected  with  the  reference  to  the 
two  counts  of  the  declaration,  as  contain- 
ing the  particulars  of  the  plaintiff's  de-^ 
mand,  makes  it  reasonable  that  the  party 
who  has  volunteered  these  particulars 
should  make  them  clearer,  especially  when 
the  date  of  the  bills  is  adverted  to. 

Alderson,  B. — I  am  of  a  different  opi- 
nion. I  have  always  understood  a  bill  of 
particulars  to  be  only  necessary  where  the 
declaration  is  general,  and  there  the  de- 
fendant has  a  right  to  call  upon  the  plain- 
tiff* to  state  what  he  goes  for ;  but  where 
there  is  a  special  count,  stating  upon  the 
face  of  it  what  is  the  demand,  the  declara- 
tion itself  is  the  particular,  and  this  has 
been  the  universal  practice  ever  since  I 
have  known  anything  of  the  law.  There 
is  only  one  expression  in  favour  of  requir- 
ing better  particulars  here,  made  use  of  by 
the  Lord  Chief  Justice,  in  the  case  of 
Brooks  V.  Farlar ;  but  that  was  not  neces- 
sary to  decide  that  case.  I  think  this  rule 
ought  to  be  made  absohite. 

Gurney,  B. — I  agree  with  the  Lord 
Chief  Baron.  I  have  never  before  ordered 
particulars  to  be  given  in  an  action  on  a 
bill  of  exchange  ;  but  I  thought  the  parti- 
cular circumstances  of  this  case  warranted 
me  in  departing  from  the  usual  practice. 
Rule  discharged. 


} 


gillett  v.  roxburgu. 


1837. 
June  12. 

Bill  of  Exchange — Pleading-r- Promise. 

Since  the  new  mles,  liiL  term,  4  fVtlL  4, 
tit,  *  Assumpsit,'  tlie  omission  to  state  a  pro^ 
viise  in  the  declaration,  in  an  action  agawst 
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the  indorser  upon  a  bill  of  exchange,  is  no 
ground  for  arresting  t  fie  judgment. 

This  was  an  action  by  the  indorsee 
against  th6  indorser  of  a  bill  of  exchange. 
The  declaration  contained  a  special  count 
upon  the  bill,  which  exactly  followed  the 
form  given,  as  to  bills  of  excbange,  in 
the  general  rules  of  Trinity  terra,  1  Will.  4, 
1831,  and  also  tlie  usual  money  counts. 
The  special  count  contained  no  promise 
by  the  defendant  to  pay  the  monies  therein 
mentioned;  but  the  promise  was  confined 
to  the  money  counts. 

Plea — No  notice ;  upon  which  issue 
was  joined. 

At  the  trial,  at  the  sittings  afler  last 
Easter  term,  the  plaintiff  had  a  verdict. 

Mansel  having  obtained  a  rule  nisi  to 
arrest  the  judgment,  on  the  ground,  that 
the  count  upon  the  bill  was  bad,  for  not 
alleging  a  promise  by  the  defendant,  on  the 
authority  of  Henry  v.  Burbidge  (1), — 

Ftsh  shewed  cause. — The  question  is, 
whether  an  omission  formally  to  allege  a 
promise,  in  an  action  on  a  bill  of  exchange, 
makes  the  declaration  bad  after  verdict, 
or  whether  the  objection  should  not  have 
been  taken  on  special  demurrer.  Where 
the  declaration  states  facts,  from  which 
the  law  necessarily  implies  a  promise,  it 
need  not  be  alleged  formally — 1  Ckitty  on 
Pleading,  4th  ^it.  p.  265  ;  Starhey  v. 
Cheesentan  (2),  and  Corbet  v.  PackingUm 
(S). 

[Alderson,  B. — Here  it  is  a  legal  lia- 
bility merely.  It  is  unnecessary  to  state 
the  word  "promise,"  where  there  are 
equivalent  words  in  the  declaration.] 

In  an  action  for  goods  sold  and  deliver- 
ed, the  law  hnplies  no  promise  to  pay  for 
them  ;  it  must,  therefore,  be  alleged  in  the 
declaration — Lee  v.  Welsh  (4).  Here,  the 
allegatbn,  that  the  defendant  indorsed  the 
bill,  is  tantamount  to  a  promise  by  him  to 
pay.  Lord  Holt  says,  "  the  drawing  of  a 
bill  is  an  actual  promise" — Starhey  v. 
Chceseman.  In  Bayley  on  Bills,  p.  330,  it 
is  stated,  a  promise. to  pay  is  unnecessary, 
in  an  action  against  either  the  acceptor  of 

(1)3  Biog.  N.C.  501 ;  t.  c  5  Law  J.  Rep.  ( n.s.) 
C.P.  110. 

(2)  1  Salk.  1«8;  8.C.  1  Ld.  Rtvm.  538. 

(S)  6n.&C.268;  i.c.S  Law  J.  Rep.K.B.  U2. 

(4;  t  Stra.  793. 


a  bill,  or  the  maker  of  a  note;  and  it  majr 
be  doubted,  whether  it  is  essential  in 
any  other  ;  and  Wegershfe  v.  Keene  (5)  is 
cited.  The  indorsement  is  quite  as  m«ich 
a  promise  as  the  acceptance.  But  what- 
ever might  have  been  the  effect  on  special 
demurrer,  this  declaration  is  good  after 
verdict — 1  Saunders's  Reports,  p.  «Ji7. 

[Alderson,  B. — ^The  only  issue  is,  whe- 
ther the  defendant  had  due  notice.  If  the 
plea  had  been  non  assumpsit,  in  the  old 
form,  the  argument  would  have  been 
stronger  in  your  favour ;  the  reason  it 
would  under  that  plea  have  been  cured 
by  verdict  is,  that  the  presumption  would 
be,  that  it  was  proved  at  the  trial.  Now, 
upon  this  issue,  the  promise  need  not  have 
been  proved  to  obtain  a  verdict,  and  so  the 
verdict  does  not  aid  you.] 

He  also  cited  on  this  point  Spiers  v. 
Parker  {6). 

Mansel,  contra. — Here,  there  is  an  im- 
perfect title  on  the  face  of  the  declaration, 
and  the  judgment  must  be  arrested*  This 
is  different  from  an  acceptance,  as  here  the 
defendant's  is  a  secondary  liability,  and  he 
became  liable  to  pay,  because  another  jMrty 
had  made  default.  Anterior  to  the  rules 
of  Hilary  term,  4  Will.  4,  1834,  the  p}ea 
would  have  been  non  assumpsit;  that  shews 
a  promise  is  a  necessary  part  of  the  decla- 
ration. 

[Aldbbsok,  B. — Then,  if  those  rules 
state,  that  the  plea  of  non  assumpsit  shall 
not  be  admissible  upon  bills  of  exchange, 
does  not  that  shew  that  no  promise  is  ne- 
cessary ?] 

The  defendant  is  not  sued  on  the  mere 
liability,  but  on  the  promise.  The  word 
'*  undertook "  is  equivalent;  but  here  are 
no  sufficient  or  equivalent  words.  In  Star" 
hey  V.  Cheeseman,  though  no  express  pro- 
mise was  laid,  the  custom  of  merchanCs 
was  set  out,  which  was  urged  as  suffici^it 
in  that  case ;  here,  no  custom  is  alleged. 

[Alderson,  B« — It  is  strange  to  say, 
that  a  declaration  is  bad  for  not  containia^ 
that  which  an  act  of  parliament  has  said,  the 
defendant  cannot  deny  by  pleading.  It 
appears,  that  the  attention  of  the  Comt 
was  not  drawn  to  that,  in  the  case  oiHeftry 
V.  Burbidge."] 

(5)  1  Stra.  «14. 

(6)  1  Term  Rep.  141. 
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Some  particular  &ct  must  be  denied, 
and  non  assumpsit  cannot  be  pleaded ;  but 
the  necessity  of  a  promise  in  assumpsit  on  a 
bill  of  exchange  is  left  altogether  untouch- 
ed. If  it  is  correctly  stated  in  Star  key  v. 
Cheeieman^  "that  it  is  sufficient  to  count 
upon  the  custom,  because  the  custom  makes 
both  the  obligation  and  the  promise,"  here, 
there  being  nothing  about  the  custom, 
only  part  of  the  obligation  is  set  out. 

BoLLAND,  B. — It  appears  to  the  Court» 
that  the  objection  in  arrest  of  judgment 
is  not  available.  Starkey  v.  Cheeseman 
seems  to  be  a  decisive  authority  against  it. 
It  is  attempted  to  distinguish  that  case  from 
this,  because,  there,  the  custom  of  mer- 
chants being  alleged,  it  was  unnecessary 
to  allege  a  promise  in  the  declaration ;  but 
in  BayUy  on  Bills,  p.  307,  it  is  stated,  '*It 
is  not  requisite  to  set  out  any  part  of  the 
custom,  and  even  a  reference  to  it  is  unne- 
cessary ;"  and  Soper  v.  Dible  (7),  and  Er* 
Mne  V.  Murray  (8),  are  referred  to.  The 
rule  must  be  discharged. 

Aldirson,  B. — I  am  of  the  same  opinion. 
It  is  not  necessary  to  set  out  a  promise  to 
pay  in  the  declaration,  when  the  defendant 
cannot  deny  it,  by  pleading  non  assumpsit. 
It  might  have  been  different  before  that 
was  die  case.  The  defendant  must  now 
traverse  some  matter  of  fact ;  and  if  upon 
the  trial  all  matters  of  fact  as  alleged  in 
the  declaration  are  proved  to  be  true,  a 
promise  to  pay  necessarily  follows. 

GuRNSY,  B.  concurred. 

Rule  discharged. 


1837. 
June  12. 


} 


WRIGHT      t;.     LAINSON    AND 
ANOTHER. 


} 


WOODS  V.  REED. 


18.37. 

Jane  6. 

Municipal  Corporation  Act — Retrospec- 
tive Rate, 

A  retrospective  rate  made  under  the  92nd 
section  of  the  Municipal  Corporation  Act, 
is  invalid, 

[For  the  report  of  the  above  case,  see 
G  Law  J.  Rep.  (n.s.)  M.C.  p.  105.] 

(7)  Lord  Raym.  175. 

(8)  Lord  Rajrm.  1543. 


Sheriff—Case — Not  guilty,  Effect  o/-^ 
Bankrupt —  Witness, 

Under  the  plea  of  "  not  guilty,^'  in  an 
action  against  the  sheriff  for  a  fahe  return 
to  a  writ  of  d.  fa.,  the  only  matter  in  issue  is 
the  fact  of  the  sheriff  having  made  a  false 
return, 

Semble,  that  in  an  action  against  the 
sheriff,  the  petitioning  creditor  (not  having 
indemnified  the  sheriff,)  is  a  competent  wit- 
ness  to  prove  hii  debt,  upon  which  the  fiat 
issued, 

Semble,  that  the  dates  of  I  0  IT s,  given 
by  the  bankrupt  to  the  petitioning  creditor, 
are  n(4  of  themselves  evidence  to  shew  they 
were  in  existence  before  the  fiat,  although 
they  bear  date  before  it  nms  issued. 

This  was  an  action  upon  the  case  against 
the  defendants,  who  were  sheriffs  of  Mid- 
dlesex, for  a  false  return  to  a  writ  oifi,fa. 
The  declaration  stated,  that  a  judgment 
was  obtained  by  the  plaintiff  in  the  Court 
of  King*s  Bench,  against  one  Joseph  Hayes, 
for  200/.,  and  8/.  lis,  for  damages;  that  the 
plaintiff  sued  out  a  writ  o£  fieri  facias,  di- 
rected to  the  sheriff  of  Middlesex,  to  levy 
of  the  goods  and  chattels  of  the  said  Hayes 
the  debt  and  damages  aforesaid,  and  to 
bring  the  money  into  court,  immediately 
after  the  execution  of  tlie  said  writ.  It 
then  alleged)  that  the  writ  was  duly  in» 
dorsed  to  levy  78/.  %s,  Gd,  and  delivered 
to  the  defendants,  as  sheriff  of  Middlesex ; 
by  virtue  of  which  writ,  the  defendants 
seized  and  took  in  execution  divera  goods 
and  chattels  of  the  said  Hayes.  Breach 
— that  the  defendants  being  such  sheriff* 
and  not  regarding  their  duty,  but  con- 
triving, and  wrongfully  and  unjustly  in- 
tending to  injure,  prejudice,  and  aggrieve 
the  plaintiff,  had  not  the  money  so  levied, 
or  any  part  thereof,  in  court,  according  to 
the  exigency  of  the  said  writ,  but  therein 
wholly  failed  and  made  de&ult,  and  have 
not  paid  the  said  sum  of  78/.  2s.  6d,,  or 
any  part  thereof,  to  the  plaintiff,  and  that 
the  defendants,  after  the  said  levy,  to  wit 
on  the  28th  of  Sepiemher,  falsely  and  de- 
ceitfuUy  returned  to  the  said  court  of  our 
siUd  lord  the  king,  upon  the  said  writ,  that 
tlic  said  Hayes  had  not  any  goods  or  chat- 
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tels  in  the  bailiwick  of  the  said  sheriff, 
whereof  they,  the  defendants,  could  cause 
to  be  levied  the  debt  and  damage  afore- 
said, or  any  part  thereof. 
Plea — Not  guilty. 

At  the  trial,  before  the  Lord  Chief  Ba- 
ron, in  London,  at  the  sittings  after  last 
Hilary  term,  it  was  contended  on  behalf 
of  the  defendants,  that  they  were  entitled 
upon  the  plea  of  not  guilty,  to  give  evi- 
dence of  the  bankruptcy  of  Hayes,  by 
which  his  goods  would  vest  in  his  assignees, 
and  so  shew  that  the  defendants  had  made 
no  false  return.  The  Lord  Chief  Baron 
received  the  evidence,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  78/., 
if  the  evidence  was  inadmissible.  The 
defendants  also  offered  in  evidence  certain 
I  O  U's  in  the  handwriting  of  Hayes,  the 
bankrupt,  but  in  the  possession  of  the 
petitioning  creditor,  to  prove  the  petition- 
ing creditor's  debt;  they  also  called  the 
petitioning  creditor  himself  (who  had  not 
indemnified  the  defendants),  as  a  witness 
to  prove  the  same  facts.  The  above  evi- 
dence was  also  objected  to,  but  all  admitted ; 
with  a  like  liberty  to  the  plaintiff  to  move 
to  enter  a  verdict,  if  it  ought  not  to  have 
been  received.  The  jury  found  a  verdict 
for  the  defendants. 

Bompas,  Serj,  having  obtained  a  rule  to 
shew  cause  accordingly  upon  the  leave  re- 
served,— 

Alexander,  Butt,  and  C.  Kennedy  shewed 
cause. — The  first  question  is,  whether  the 
evidence  of  the  truth  of  the  return  was  in- 
admissible under  the  plea  of  not  guilty. 
The  rule  is,  that  **  in  actions  on  the  case, 
the  plea  of  not  guilty  shall  operate  as  a 
denial  only  of  the  breach  of  duty  or  wrong- 
ful act,  alleged  to  have  been  committed  by 
the  defendants,  and  not  of  the  facts  stated 
in  the  inducement."  What  is  inducement  ? 
that  only  which  the  plaintiff  must  aver  to 
maintain  his  action.  In  this  case  the  in- 
ducement ends  at  the  averment  of  the  de- 
livery of  the  writ  to  the  sheriff.  Before 
the  new  rules,  in  actions  upon  the  case,  this 
would  have  been  traversable  under  the 
general  issue;  and  anything  might  have 
been  given  in  evidence  which  went  to  shew- 
that  no  cause  of  action  ever  existed.  Ac- 
cord and  satisfaction,  or  a  release,  or  any* 
thing  that  went  to  defeat  a  right  of  action 
once  existing,  must  have  been  specially 
pleaded,  and  these  are  the  matters- referred- 


to  in  the  latter  part  of  th6  rule.  It  is  con- 
tended, that  the  seizure  of  the  goods  should- 
have  been  traversed ;  but  that  is  not  the 
gist  of  the  action ;  it  is,  that  the  sheriff 
did  not  properly  execute  the  writ.  All 
the  averments  go  to  that  point,  that  the 
sheriff  did  not  do  his  duty. 

[Parke,  B. — The  delivery  of  the  writ 
to  the  sheriff  raises  in  him  some  duty, 
but  not  that  breach  of  duty  alleged  here : 
his  duty  is  to  look  out  for  the  goods,  and 
when  he  has  found  them,  to  levy  and  sell, 
and  af^er  the  sale,  to  bring  the  money  into 
court,  and  have  it  ready  to  pay  to  the 
plaintiff.  Would  this  have  been  good,  if- 
all  about  the  return  bad  been  lefl  out !] 

Here  the  quality  and  not  \hef€U^  of  the 
return  is  traversable.  In  Frankum  v.  Lord 
Falmouth  (1),  the  fact  of  the  diversion  was 
held  to  be  the  only  thing  put  in  issue  under 
the  plea  of  not  guilty ;  but  the  chai^  here 
is,  that  a  false  return  was  made,  which  in- 
volves the  character,  but  not  the  feet  of 
the  return;  and  under  the  plea  of  not 
guilty,  anything  that  goes  to  prove  or  dis- 
prove the  falsity  of  the  fact  done,  may  be 
given  in  evidence.  There  are  several 
cases  to  shew  that  the  plea  of  not  guilty 
does  not  merely  deny  the  act,  but  the 
wrongful  character  of  it — Thomas  v.  Mor- 
gan (2),  Spencer  v.  Dawson  (3),  Cotton  v. 
Browne  (4),  Secondly,  the  1  O  U's  were 
admissible  as  evidence  of  the  debt  of  the 
petitioning  creditor :  there  were  three  of 
them,  and  they  all  bore  date  before  the 
bankruptcy. 

[Lord  Abingbr,  C.B. — You  did  not 
shew  them  in  existence  previously  to  the 
bankruptcy :  although  they  are  dated  be- 
fore it,  they  might  have  been  given  after- 
wards.] 

The  date  is  evidence  that  they  were  in 
existence  at  the  time  of  the  date — Taylor 
V.  Sherlock  {5\  Ohbard  v.  Beetham{6\ 
Gleadow  v.  Atkin  (7),  Smith  v.  Battens  (s). 

(1)2  Ad.&EI.  452;  i.e.  4Ltw  J.  Rep.  (n.s.) 
K.B.  26. 

(2)  2  Cr.  M.&R.496;  s.  c.  5  Law  J.  Rap.  (ns.) 
Exch.  64. 

(3)  1  Moo.  &  Ro.  552. 

(4)  3  Ad.  &  El.  312 ;  s.  c.  4  Ltw  J.  Ren.  (n.s.) 
K.B. 184. 

(5)  1  Stark.  175. 

(6)  1  M00.&  Ma).  486. 

(7)  1  Cr.  &c  M.  410;  s.  c.  ^  Law  J.  Ren.  (s.s.) 
Exch.  153. 

(8)  1  M00.&  Ro.SH. 
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[Parke,  B. — It  is  very  diflficult  to  find 
any  principle  upon  which  the  date  should 
be  evidence.] 

Thirdly,  the  petitioning  creditor  was  a 
good  witness,  and  required  no  release. 
He  had  no  interest  at  all,  there  being  no 
connexion  between  him  and  the  defendants 
on  the  record.  Nor  is  he  incapacitated 
because  he  has  given  a  bond  to  the  sheriff 
under  the  Idth  section  of  6  Geo.  4.  c.  16. 
The  trial  at  law  there  spoken  of  is  one  to 
which  the  assignees  are  parties — Green  v. 
Jones  {9),  Carter  v.  Pearce  {10). 

Bompas,  Serj.  and  Gumey,  in  support 
of  the  rule. — The  plea  of  not  guilty  does 
not  allow  the  defendants  to  set  up  the  de- 
fence urged  by  them  at  the  trial.  The  rule 
of  Hilary  term,  4  Will.  4,  is  divisible  into 
two  parts  ;  the  first  part  states,  "  that  the 
plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty,  or  wrongful  act 
alleged  to  have  been  committed  by  the 
defendant" — on  that  part,  no  breach  can  be 
alleged,  which  is  not  a  wrongful  act;  and 
the  second  part  which  states,  "  and  not  of 
the  facts  stated  in  the  inducement,"  ex- 
plains the  meaning  of  the  first. 

[Lord  Abinoer,  C.B. — It  is  worth  con- 
sidering, whether  you  can  call  the  levy  in- 
ducement.] 

The  wrongful  act  is  not  bringing  the 
goods  into  court,  not  the  act  of  seizure ;  a 
specific  false  return  is  charged.  It  is  in- 
ducement as  long  as  it  is  a  performance  of 
duty;  but  a  breach,  when  that  has  been 
done,  which  gives  tfie  right  of  action.  The 
cause  of  action  is  sufficiently  set  out  in  the 
declaration,  if  the  word  "falsely"  is  struck 
out :  the  return  is,  that  the  defendants  had 
not  the  goods,  which  is  against  the  truth. 
In  Thomas  v.  Morgan,  the  keeping  of  the 
dog  was  the  wrongful  act  itself— not  the 
inducement.  So  in  Spencer  v.  Dawson, 
In  an  action  of  assumpsit,  the  plea  of  non 
assumpsit  does  not  put  in  issue  the  sound- 
ness. Gotten  v.  Browne  is  within  the 
decision  of  Thomas  v.  Morgan :  the  sole 
wrongful  act  there  was  the  maliciously  in- 
dicting. 

[Lord  Abinoer,  C.B. — I  always  consi- 
dered inducement  to  be  nothing  more  than 
a  mere  statement  of  those  preliminary  mat- 

(9)  tCampb.  411. 
(lO;  1  Term.  Rep.  163, 


ters,  which  are  necessary   to  the  under- 
standing of  what  is  the  wrongful  act.] 

This  case  is  not  distinguishable  from 
Frankum  v.  Earl  of  Falmouth,  In  the  ex- 
ample in  the  new  rules,  Hilary  term,  4 
Will.  4,  Case,  Escape,  if  the  words,  **  false 
return"  are  substituted  for  "  escape,"  that 
example  is  exactly  applicable  here. 

[Lord  Abinoer,  C.B. — Do  not  "  preli- 
minary proceedings"  there  allude  to  mat- 
ters of  law  ?] 

[Parke,  B. — Could  you  have  brought 
an  action  upon  the  case  without  any  aver- 
ment of  a  false  return  ?  No  doubt  the  she- 
riff would  have  been  liable  to  an  action, 
but  could  you  have  brought  it  in  this  form 
for  money  had  and  received,  supposing 
there  had  been  no  false  return  ?] 

The  distinction  between  the  cases  relied 
upon  on  the  other  side  and  Frankum  v. 
Lord  Falmouth  is  pointed  out  by  Patteson^ 
J.  in  Gotten  v.  Browne.  Here  the  defen- 
dants should  have  denied  those  rights,  the 
breach  of  which  is  complained  of.  Se- 
condly, the  dates  of  the  I  O  U*8  were  no 
evidence  of  the  time  when  they  were  made. 

[Lord  Abinoer,  C.  B. — You  need  not 
trouble  yourself  as  to  that.] 

Thirdly,  the  petitioning  creditor  was  not 
a  good  witness :  the  words  of  the  Idth  sec- 
tion of  the  act  are  very  general.  In  every 
instance  he  must  have  an  interest  to  prove 
the  validity  of  the  commission. 

[Lord  Abinoer. — It  is  in  evidence  that 
he  had  not  indemnified  the  defendants. 
This  verdict  would  be  neither  evidence  for 
him  nor  against  him :  he .  has  no  interest 
at  all.] 

[Parke,  B. — Are  you  to  read  the  bond 
in  its  strict  grammatical  sense,  or,  to  avoid 
an  absurdity,  must  not  some  limitation  be 
put  upon  it  ?] 

They  also  cited  Wdson  v.  Milner{\\\ 
Tomlinson  v.  Wilkes  {12),  Ex  parte  Os* 
borne  {13). 

Gur.  ado.  vult. 

Lord  Abinoer,  C.B.  now  delivered  the 
judgment  of  the  Court. — This  was  an  ac- 
tion against  the  sherifl^  for  a  false  return : 
the  declaration   stated    a  judgment — the 

(ll)SCampb.452. 

(1«)  3  Brod.  fit  Bing.  397. 

(13)  1  Rose,  387. 
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writ  to  the  sheriff— the  levy  by  him,  and 
that  he  falsely  returned  nulla  bona.  The 
plea  was  "  not  guilty."  At  the  trial,  by 
Brother  Bompas  proposed  to  give  evidence 
of  the  return  of  nulla  bona,  and  contended 
that  nothing  else  was  in  issue.  On  the 
other  hand,  it  was  contended  on  the  part 
of  the  defendants,  that  they  had  an  oppor- 
tunity of  shewing  that  they  had  not  levied 
the  goods  of  Hayes.  We  are  of  opinion, 
that,  by  virtue  of  the  new  rules,  the  only 
matter  in  issue  is  the  fact  of  the  sheriff 
having  made  a  false  return,  and  that  there 
must  be  a  verdict  for  the  plaintiff.  The 
rule  is,  that  "  In  actions  on  the  case,  the 
plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty,  or  wrongful 
act  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated  in 
the  inducement ;  and  no  other  defence  than 
such  denial  shall  be  admissible  under  that 
plea ;  all  other  pleas  in  denial  shall  take 
issue  on  some  particular  matter  of  fact  al- 
leged in  the  declaration."  "  Inducement" 
in  the  terms  of  the  rule,  is  everything  which 
does  not  involve  a  specific  charge  of  a 
breach  of  duty.  It  cannot  be  said,  that  the 
defendants  committed  a  breach  of  duty  in 
executing  the  writ ;  they  executed  the  writ 
upon  the  goods  of  the  debtor,  and  then 
came  the  allegation,  that  they  neglected  to 
bring  that  money  into  court,  and  returned 
falsely,  that  there  were  no  goods  in  their 
bailiwick.  The  breach  of  duty  then  consists 
of  two  parts  :  first,  of  the  fact  of  not  hav- 
ing the  money  in  court ;  and  secondly,  of 
making  such  a  return.  A  doubt  occurred 
to  me  at  the  trial,  whether  the  plea  of  not 
guilty  was  confined  merely  to  proof  of  the 
return,  and  that  was  matter  of  record. 
Upon  consideration,  I  am  of  opinion,  that 
it  involves  matter  of  fact,  as  well  as  matter 
of  record ;  and  the  rule  of  pleading  is,  that 
where  matter  of  record  and  of  fact  are 
blended  together  by  a  single  issue,  that  must 
go  to  the  jury.  The  plaintiff  is  entitled 
to  recover ;  but,  as  it  is  the  first  time  the 
question  has  Arisen  (supposing  the  defen- 
dants could  give  any  evidence  of  the  truth 
of  the  return)  the  Court  would  be  disposed 
to  allow  a  new  trial,  upon  payment  of  costs, 
with  liberty  to  amend  the  pka. 

Rule  accordingly. 
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June  12 

Trespass — Replication  de  injurii. 

Trespass  for  assaulting ,  beaiingf  and  HI* 
treating  A.  B.  Pleas,  not  guilty ;  secondly^ 
that  A.  B.  nas  making  a  noise  in  drfem* 
danfs  house,  and  dkstwrUng  and  dssqmetmg 
the  defendant  and  his  fondly,  whereupon  tie 
defendant  requested  her  to  leave  the  house, 
and,  upon  her  refusal,  turned  her  out.  Re- 
plication, de  injuria. — Held,  that  the  facts 
of  a  noise  and  (Usturbance  in  the  house  being 
proved,  and  therefore  the  defendant  having 
an  authority  to  turn  her  out  on  that  account^ 
the  motive  and  intention  with  which  he  did 
so,  could  not  be  considered  upon  the  general 
traverse,  de  injuria. 

Trespass  for  assaulting  the  female  pkiii- 
tiff,  and  with  a  truncheon  striking  her  on 
the  head,  ribs,  and  legs,  and  bruising, 
wounding,  and  ill-treating  her,  and  with 
the  truncheon  striking  and  thrusting  her 
upon  the  ground,  by  which  means  she  was 
hurt,  bruised,  and  wounded,  &€.,  and  her 
thigh-bone  was  broken,  against  the  peace, 
&c. 

Pleas-^lst,  Not  guilty;  and,  secondly, 
as  to  assaulting,  beating,  and  illtreating  the 
female  plaintiff,  that  before  and  at  the 
time  when,  &c.,  the  defendant  was  lawfully 
possessed  of  a  public  house,  into  which  the 
said  female  plaintiff,  a  little  before  the  time 
when,  &c.,  entered  and  made  a  great  noise 
and  disturbance  therein,  and  bdhaved  and 
conducted  herself  in  a  rude,  quarrelsome, 
and  uncivil  manner  there,  and  disturbed 
and  disquieted  the  defendant  and  his  family 
in  the  peaceable  occupation  and  enjoyment 
of  his  house ;  whereupon  the  defendauit  re- 
quested the  female  plaintiff  to  cease  from 
making  such  noise  and  disturbance,  and 
depart  from  the  said  public  house,  which 
she  refused  to  do,  whereupon  the  defen- 
dant, in  defence  of  the  possession  of  his 
house,  gently  laid  his  hands  upon  the 
female  plaintiff  and  gently  pushed  her,  in 
order  to  remove,  and  did  then  and  there 
remove  her  from  the  said  house,  as  he  law- 
fully might,  &c.,  which  are  the  said  sup- 
posed trespasses,  &c.  Replication,  de  in* 
jurid. 

At  the  trial,  before  Bosanquet,  J.,  at  the 
last  Spring  Assizes  for  Chester,  it  appeared. 
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thm  Ae  plaintiff  Oadtes,  bebg  m  the  de- 
fendant's public-house  at  Stockport,  lost 
some  rabbits,  which  he  had  taken  into  the 
house  with  him.  His  wife,  coming  in  to 
take  him  home,  he  revised  to  go  until  he 
had  found  his  rabbits,  upon  which  his  wife 
used  very  abusive  language  to  the  defen- 
dant and  his  guests,  and  tbere  was  a  great 
noise  and  disturbance  in  the  house.  The 
evidence  was  contradictory  as  to  whether 
Oakes  or  the  defendant  struck  the  first 
blow ;  but,  after  several  blows  between 
them,  the  defendant  produced  a  constable's 
truncheon,  with  which  it  was  sworn  he 
struck  the  female  plaintiff  down,  and,  in 
her  fall,  ^e  broke  her  thigh.  The  learned 
Judge,  in  summing  up,  told  the  jury  to 
consider,  first,  whether  the  defendant  had 
committed  the  assault ;  and,  secondly,  he 
told  the  jury,  that  he  was  of  opinion,  that 
if  the  defendant  endeavoured  to  turn  the 
female  plaintiff  out,  not  for  making  a  noise 
and  disturbance  in  the  public-house,  but  cm 
account  of  the  demand  for  the  vabbits,  he 
was  not  justified  on  these  pleadings.  The 
jury  found  a  verdict  for  the  i^aintifis,  da- 
mages 20/. 

Jervis  having  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection, 
contending,  that  the  moftve  of  the  defendant 
was  not  here  put  in  issue  (distinguishing 
Luetu  V.  NockelU (1),  but  that  by  the.  re- 
plication de  mjurid^  the  alleged  cause  was 
denied, — 

Evans  shewed  cause. — Upon  this  repli- 
cation the  direction  of  the  learned  Judge 
was  riffht.  Everything  stated  in  the  plea 
which  IS  essential  to  the  defendant's  justi- 
fication, is  put  in  issue.  The  replication 
is,  that  the  defendant  committed  the  tres- 
pass of  his  own  nnrong,  and  without  the 
cause,  Sec.  In  the  old  pleadings,  it  is 
called  the  general  traverse,  and  puts  the 
wIm^  in  issue.  Here  the  defendant  says, 
**  The  female  plaintiff  was  making  a  noise 
in  my  house,  and  I  turned  her  out  in  con- 
sequence ;"  and  it  was  essential  for  him  to 
•hew  that  the  cause  alleged  for  turning  her 
out  was  the  real  cause :  it  is  a  matter  of 
fiu^  essential  and  traversabJe~Xtica#  v. 
Nockelis. 

[Aldbrson,  B. — This  difficulty  arises : 
you  first  put  the  defendant  to  prove  the 

(l)4Brag.7f9;s.al0Bittg.l57;2Y.&J.S04. 
New  Sbries,  VL— £zoheq.  Pl. 


fkct  of  a  disturbance,  and  then  sav  it  has 
nothing  to  do  with  it.  It  cannot  be  doubted 
that  the  fact,  whether  she  made  a  disturb- 
ance or  not,  is  in  issue.] 

Here  a  great  many  &cts  constitute  one 
matter  of  justification,  and  they  must  be 
proved.  Suppose  there  was  a  previous 
quarrel,  and  that  was  the  cause  of  the  beat- 
ing and  attempting  to  turn  the  plaintiff  out 
of  the  house,  can  the  defendant  justify  on 
the  entirely  different  ground,  that  she  was 
making  a  noise?  Here  the  jury,  by  their 
verdict,  have  found  that  a  dispute  and 
quarrel  had  arisen  respecting  the  loss  of 
the  plaintiff's  rabbits. 

[Parks,  B. — The  whole  diflflculty  arises 
from  Lucas  v.  NockeUs.  I  should  have 
none  if  it  were  not  for  that  case,  and 
should  have  thought  duit  the  motive  was 
wholly  immaterial,  if  the  defendant  had 
authority  to  turn  her  out,  and  did  no  more 
than  was  necessary  for  that  purpose.] 

At  all  events,  the  plaintiff  is  endtled 
toretain  his  verdict  upon  the  general  issue. 
— [He  was  then  stopped.] 

Jervis  and  Welsoy,  contriU — Lucas  v* 
Nockelis  is  clearly  distinguishable  from 
this  case.  There,  there  was  no  traverse  of 
moftoe,  but  the  question  simply  was,  whe- 
ther the  goods  were  hand  fide  taken  in 
execution,  and  the  Judges  cautiously  ab- 
stain from  allowing  that  the  motive  or  in- 
tention were  put  in  issue.  In  10  Bvng,  p. 
193,  Mr.  Baron  Bayley  says,  "Where  a 
vifiute  cujus  is  a  mere  inference  of  law, 
drawn  from  premises  previously  stated, 
I  agree  it  cannot  be  traversed  ;  but  if  it  is 
a  pure  question  of  fact,  it  may  be  tra- 
versed." Here  it  is  a  mere  inference  of 
law.  In  Beece  v.  Taylor  (JZ),  the  proposi- 
tion contended  for  on  the  other  side  was 
carried  to  the  utmost  extent ;  but,  in  Penn 
V.  Ward{3\  the  opinion  of  Mr.  J.  Little- 
dale  in  the  former  case  was  retracted.  If 
Lucas  V.  Nockelis  is  carried  to  its  full  ex- 
tent, a  new  assignment  will  hardly  ever 
be  necessary  ;  but  that  case  only  decided 
that  the  matter  of  fact,  whether  the 
goods  were  taken  under  a  fi.  fa.  or  not, 
was  traversable.  Secondly,  as  to  the 
form  of  the  plea : — it  professes  to  justify 

(S)  4  ^.  &  M.  470 ;  s.  c.  4  Law  J.  Rtp.  (N.S.) 
K.B.  74. 

(S)  f  Cr.  M.  &  R.  558;  f.c.  4  Law  J.  Rep. 
-(N.8.)Eiob.504. 
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everything  complained  q£    The  assault; 
beating,  and  ill-treating,  are  justified. 

[Parke,  B. — Your  plea  makes  no  men- 
tion of  the  wounding  and  bruising,  and 
does  not  justify  the  beating  with  the  trun- 
cheon at  all :  no  doubt  the  principal  cause 
of  action  is  uncovered.] 

Cur.  ado.  vult. 

Parkb,  B.  now  delivered  the  judgment 
of  the  Court. — The  declaration  stated, 
that  the  defendant  assaulted  Elisabeth, 
the  wife  of  the  plaintiff,  and  with  a  trun* 
cheon  struck  her  on  the  head,  ribs,  and 
legs,  and  bruised,  wounded,  and  ill-  treated 
her,  and  with  the  truncheon  struck  and 
thrust  her  upon  the  ground, — by  which 
means  she  was  hurt,  bruised,  and  wounded, 
and  her  thigh-bone  broken ;  so  that  there 
is  a  distinct  allegation  of  bruising,  wound*' 
ing,  and  ill-treating,  independently  of  the 
blows  with  the  truncheon.  To  this  de* 
daration  there  is  first  a  plea  of  not  gnilty, 
and  secondly,  as  to  the  beating,  bruising^ 
and  ill-treating  (saying  nothing  of  the 
striking  with  the.  trundbeon,  or  thrusting 
down  with  the  truncheon),  die  defendant 
justifies  the  beating,  that  he  was  lawfully 
possessed  of  a  public-house,  and  that  the 
wife  of  the  plaintiff  was  making  a  noise 
and  disturbance  therein,  and  annoying  the 
defendant's  customers,  and  that,  beihg  re- 
quested to  go  out,  she  refused,  wherefore 
iJie  defendant  gently  laid  bands  upon  her, 
in  order  to  put  her  out.  To  this,  there 
was  a  replication,  de  injurid.  It  is  clear 
that  this  plea  does  not  attempt  to  justify 
either  the  blows  with  the  truncheon,  or  the 
thrusting  the  female  plaintiff  down  with 
the  truncheon;  consequently,  if  these  facts 
were  proved  to  the  satisfaction  of  the  jury, 
the  plaintiff  was  entitled  to  damages  for 
them  upon  the  plea  of  not  guilty ;  and, 
on  reference  to  the  report,  it  admits  of  no 
doubt  that  those  trespasses  were  so  proved, 
and  that  the  damages  were  given  for  them, 
as  there  was  not  any  distinct  evidence  of 
any  other  trespasses;  consequently,  sup- 
posing the  learned  Judge  to  have  been 
wrong  in  his  direction  to  the  jury,  and  that 
it  was  not  competent  upon  the  issue  o£de 
injurid,  &c.,  to  inquire  into  the  motive  and 
intention  with  which  the  violence  was  in- 
flicted by  the  defendant,  and,  therefore, 
the  -special    plea   ought    to   have    been- 


found  forthe  de&ndabt;  stiH.  the  fUaliff 
would  have  been  entitled  to  his  verdict  and 
the  damages  on  the  plea  of  not  guilty ;  aad* 
if  (be  plaintiff  will  consent  to  allow  ths 
verdict  to  be  entered  on  the  special  pfem  for 
the  defendant,  no  new  trial  ou^  to  be 
granted. 

We  cannot  help  thinking  that  the  karn- 
ed  Judge  was  not  ri^  in  the  (^liniofli  he 
expressed.  Before  the  case  of  JLme€U  v. 
NoekelUt  there  could  have  been -no  doubt 
but  that,  under  this  general  traverse*  tlie 
only  questi<m  to  be  tried  would  have  beei^ 
whether  the  defendant  was  authorised  te 
lay  his  hands  upon,  and  remove  the  female 
plaintiff  from  the  house;  that  is,  wbether 
the  house  was  the  defendant's ;  whether  (if 
it  was  a  public-house)  the  female  plaieciff 
was  behaving  herself  in  the  manner  de- 
scribed by  the  pleas,  was  requested  So  de* 
part,  and  refused.  The  defendant's  motive 
for  using  fbrot  to  turn  l»r  <Hit,  wbether  it 
waa  £rom  a  previous  feeling  of  hostility  te 
her,  or  from  a  sudden  transport  of  pasaioi^ 
excited  by  the  blows  of  the  husband,  coald 
not  have  been  made  matter  of  inquiry.  If 
more  than  necessary  violence  bad  been 
used  on  that  occasion^  itoaj^t  to  have  been 
the  subject  of  a  replication,  and  woidi 
have  made  the  defendant  a  trespasser  ei 
tfit^fo :  if  the  plaintHf  was  proceeding  fer 
an  assault,  committed  at  a  time  when  the 
authority  given  by  the  law  did  not  exist,  a 
new  assignment  would  have  been  neoesssry. 
The  whole  diflSculty  as  to  the  law  upon  the 
Question,  arises  from  the  case  of  Lucot  v* 
NockeUs,  by  the  decision  of  which  we  arc 
bound;  and  if  that  case  had  established  the 
general  proposition  that  the  motive  and 
intention  wkh  which  an  authority  given  by 
law  was  exercised,  could  have  been  inquired 
into  on  the  general  replication  de  ta^eri^ 
we  must  have  held,  that  such  course  mi^ 
have  been  pursued  in  all  cases,  though  it 
might  be  at  variance  witb  die  supposed 
rules  of  law  existing  before.  But,  we  do 
not  find  any  such  general  proposition  esta- 
blished, either  by  the  opinion  of  the  mino- 
rity of  the  Judges,  or  die  judgment  c^the 
House  of  Lords,  so  far  as  can  be  collected 
from  the  report  of  their  Lordship'aproceed- 
ings.  Lord  Wynford  and  Mr.  Justice  Gase- 
lee  proceed  in  a  great  degree  under  the 
new  assignment,  although  they  also  con- 
sider du^   the  subsequent  disposition  of 
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tbeeflfects  under  the  writ  was  in  iMoe.  In 
that  case  (as  the  Exchequer  Chamber  had 
done  before) — Mr.  B.  Bayley,  Mr.  J.  Lit- 
tledale,  and  Mr.  J.  Bosanqnet,  disclaimed 
proceeding  upon  ^e  new  assignment. 
My  Brother  Bosanquet  thought  &at  the 
sale  and  levy,  in  satisfaction  of  the  debt, 
were  properly  in  issue,  admitting  that  the 
oliject  and  motive  with  which  the  process 
of  the  law  was  put  into  execution,  were  not 
^  subject  of  the  traverse.  Mr.  J.  lattle- 
dale  seems,  from  expressions  (4),  to  have 
been  of  opinion,  that  motive  could  not  be 
inquired  into,  if  all,  and  no  mere  than  all, 
was  done,  which  the  law  requites  to  be 
d<me,  to  comply  with  the  exigency  of  the 
case.  Mr.  B.  Bayley  does  not  express 
any  opinion  to  the  contrary  as  to  motive 
and  intention  being  in  issue.  The  case  of 
LwQi  V.  Ncekeils  cannot  therefore  be  ad- 
<luced  as  an  authority  for  the  general  pro* 
position,  that  motive  and  intention  can  be 
the  subject  of  inquiry  on  the  general  tra^ 
veme.  We  tiierefbre  think,  thiit  the  rule 
must  be  discharged,  on  the  grounds  before 
mentioned — ^a  verdict  being  entered  for 
tbe  plaintiff  upon  the  general  issue,  and 
for  the  defendant  on  the  special  plea  ;  nei- 
Iber  party  to  pay  coeti. 


EDMUNDS  V*  GROVES. 


18«7.     \ 
May  tt.  f 

Promissory  Note — P/ea,  No  Considero' 
iion — Evidence, 

In  an  action  by  the  indo>ne€  agmnst  the 
maker  of  a  promissory  note,  and  a  plea  that 
the  note  mu  given  for  money  lent  to  game 
withi  and  was  indorsed  to  the  plahuiffj  with 
fM  knomledge  and  wkhoHt  consideration,  if 
^  repUcatian  allege  a  good  consideration 
imd  no  knowledge, — Hekl,  that  the  defen- 
dant must  begin,  and  give  some  evidence  of 
want  of  consideration,  although  the  repHca" 
iion  does  not  deny  the  alleged  iUegaUty  of 
^  note. 

Assumpsit  against  the  defendant,  as  die 
maker  of  a  promissory  note,  payable  to 
tbe  order'  of  one  Cannon,  and  by  him  in- 
dorsed to  the  plaintiff.  The  defendant 
pleaded  that  he  made  the  note  for  reimburs- 

(4)  10  Biog.  185. 


ing  and  repaying  Cannon  die  sum  of  80/., 
knowingly  lent  by  him,  to  the  defendant, 
for  the  purpose  of  gaming,  and  with  which 
money  he|gamed,  against  the  statute, — and 
for  no  other  consideration;  that  Cannon 
indorsed  it  to  die  plaintiff  without  any 
value  or  consideradon,  and  with  full  knowt- 
ledge. 

Replicadon,  that  Cannon  indorsed  the 
note  to  the  plaindff  for  a  good  and  valu- 
able consideration,  and  that  the  plaindff 
had  no  knowledge. 

At  the  trial)  before  Lord  Abinger,  C.B.> 
in  Middlesex,  at  the  Sittings  after  Easter 
term,  the  defendant  contended,  that  the 
plaintiff  must  begin  and  shew  consideration 
for  the  note.  The  learned  Judge  thought 
otherwise,  and  a  verdict  was  taken  for  the 
plaindff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  die  Court  should 
be  of  opinion,  that  the  ontw  probands  was 
upon  the  plaintiff. 

fV,  H.  Watson  now  moved  accordingly. 
*— The  replicadon  admits  the  gaming  trana* 
action,  and  though  the  stat.  9  Anne,  c.  11. 
s.  1 .  is  repealed,  which  enacted. "  that  where 
a  note  is  given  for  money  knowingly  lent 
for  gaming,  the  contract  is  void,  and  the 
note  cannot  be  recovered  upon;"  sdll,  the 
Stat.  5  &  6  Will.  4.  c.  41.  s.  1.  enacts,  "that 
a  note  which,  by  virtue  of  tbe  former  act 
would  have  been  void,  on  account  of  hav* 
ing  be^  given  for  money  lent  to  game  wi^^ 
slull  by  that  act  be  considered  as  having 
been  given  for  an  illegal  consideration." 

[Aldbrson,  B. — The  quesdon  was,  on 
wlwm  the  afl^rmadve  lay.  The  defendant 
says,  there  was  no  consideradon  for  the 
bill ;  it  was,  therefore,  for  him  to  shew  it.] 

The  onus  probanda  is  the  same  now  as 
before  the  new  rules.  The  principle  is 
clearly  laid  down  in  Heath  v.  Sansom  (1). 

[Aldbrson,  B. — Is  your  plea  good  or 
bad  without  the  averment,  that  there  was 
no  consideration  for  the  indorsement? 
Surely  he  who  makes  the  averment,  which 
is  necessary  to  support  his  plea,  must  prove 
it.] 

In  Noel  V.  Boyd(2),  die  effect  of  such 
an  admission  is  doubted. 

[Aldeeson,  B. — The  jury  have  nothing 
before  them  but  the  issue.] 

(1)  f  B.  ft  Ad.  291 ;  8.  c.  9  Uw  J.  Rep.K.B.  f  46. 
(f )  1  Gsls*!  Rep.  S93. 
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The  whole  pleadings  are  open  to  the 
jury,  and  the  question  is,  whether  the  ad- 
mission of  a  &ct  upon  the  record  is  to  be 
taken  with  all  its  consequences  or  not. 

Loan  Abinoer,  C.B.-— It  seems  to  me, 
that  in  conformity  with  the  decisions  of 
this  Court,  it  was  incumbent  on  the  defen- 
dant to  give  some  evidence,  that  the  note 
had  come  to  the  hands  of  the  plaintiff  in  the 
way  alleged  in  the  plea.  We  need  not  say 
what  evidence  he  must  give  before  tl^ 
plaintiff  need  shew  he  is  a  holder  for  value, 
until  the  case  arises  ;  but  it  is  enough  to 
say,  that  the  onus  is  on  the  defendant, 
where  the  whole  matter  is  before  the  jury. 
Such  suspicions  as  to  the  holder's  tide  may 
arise,  that  the  jury  may  infer  against  him, 
unless  he  shews  how  the  note  came  to  him ; 
but  we  need  not  now  decide  that.  I  give 
no  opinion  as  to  the  other  parts  of  the  plea 
being  admitted.  Here,  the  defendant  gave 
no  evidence  at  all  upon  that  On  which  issue 
was  joined ;  and,  I  think,  there  must  be  no 
rule. 

Aldbrsok,  B. — ^I  am  of  the  same  opi- 
nion. Here,  the  defendant  pleads,  first,  that 
the  note  was  given  to  a  diird  person  for 
money  lent  by  him  to  the  defendant  for 
gambling,  and  that  this  person  indorsed  it 
to  the  plaintiff  with  knowledge  and  without 
consideration.  The  plaintiff  rejplies  he  gave 
consideration  for  it,  and  had  no  knowledge ; 
that  is  not  an  admission  in  the  way  con- 
tended for  by  the  .defendant  An  admis- 
sion on  record  is  a  waiver  of  requiring 
proof  of  some  parts  of  it  not  in  dispute  ; 
but  those  in  dispute  must  be  proved,  as  if 
there  was  nothing  else  on  the  record. 

Rule  refused. 


} 


POPE  t;.  MANN. 


1887. 
May  SO. 

Irregularity  —  Waiver  —  Affidavit  of 
Merits. 

Rule  to  plead  before  notice  of  declaration, 
is  irregular^  but  it  is  waived  by  defendant 
tMng  out  a  summons  for  time  to  plead. 

fVkere  judgment  has  been  signed  forwant 
of  a  plea,  an  affidavit  of  the  defendants  attoT" 
ney,  which  states,  "  considering  he  had  a  good 
defence  on  the  merits"  is  not  sufficient  to  let 
in  the  defendant  to  plead  on  terms. 


In  this  case,  notiee  df  dedaratioii  was 
given  and  demand  of  a  plea  made  on  the  27di 
of  April.  Judgment  for  want  of  a  plea  was 
signed  on  the  2nd  of  May.  There  was  a 
rule  to  plead  before  notice  of  declaration. 
A  summons  for  time  to  plead  was  taken 
out  on  the  1st  of  May,  returnable  in  the 
afternoon  of  the  2nd.  An  appearance  had 
been  entered  under  the  statutet  and  no  no- 
tice of  taxing  coats  had  been  given. 

Shee  having  obtained  a  rule  to  aet  aside 
the  judgment  for  irregularity, — 

Moody  shewed  cause. — The  {^aiittiffwas 
entitled  to  sign  judgment  on  the  2nd.  The 
rule  to  plead  was  before  notice  of  declara- 
tioii,  which  is  irregular — Benmeti  v.  Smith 
(1) ;  but  here  the  defendant  was  not  en- 
titled to  a  demand  of  plea,  as  he  had  allow- 
ed an  appearance  to  be  entered  for  him. 

[Parke,  B. — ^The  rule  to  plead  is  differ- 
ent ;  it  must  be  given  in  all  cases,  whether 
the  defendant  has  a]^>eaied  or  not — 
Tidd^s  Practice,  9th  ed.  p.  478.] 

At  all  ewnts,  that  irregularity  is  waifed 
by  two  summonses  taken  out  for  time  to 
piend'-Nugee  v.  M'Donnell(Jt).  No  notice 
of  taxation  of  costs  is  necessary.  Hie  rak 
of  Hilary  term,  4  Will.  4»  does  not  apply, 
as  the  defendant  has  not  appeared.  The 
party  will  not  be  let  in  to  plead  on  terms, 
as  he  has  made  no  affidavit  of  merits;  for 
his  attorney  merely  swears  that,  "  consider- 
ing he  had  a  good  defence  on  the  mertts." 
To  be  sure,  a  new  attorney  who  has  not 
had  the  management  of  the  cause  twenty- 
four  hours  swears  more  positively  as  to 
merits ;  but  that  will  not  do. 

Shee,  contrii.nr*The  plaintiff  was  not  enti- 
tled to  sign  judgment,  as  there  has  been  oo 
rule  to  plead  since  declaration,  and  that  irre- 
gularity is  not  waived  by  takii^  out  a 
summons  for  time  to  (dead,  because  there 
was  no  attendance  by  the  plaintiff  upon  eiAer 
summons.  Notice  of  taxation  of  coats  was 
also  necessary,  because  there  was  no  Tule 
to  plead ;  and  Uie  rule  Hil.  term,  4  WilL  4» 
wiU  not  be  extended  to  this  case,  where 
the  plaintiff  has  been  irregular ;  that  only 
applies  where  the  defendant  has  he&a^  fiurly 
treated  by  service  of  a  rule  to  plead. 

[Parke,  B. — ^The  rule  is  express  on  this 
point.] 

(1)3  Bing.  N.C.  SOS ;  •.  c.  6  Law  J.  Rtp.  (pa) 
C.P.  39. 

(t)  3  Dowl.  P.C.  679. 
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The  present  tttorney  swears  positively 
to  a  defence  on  the  merits.  It  will  not  be 
assumed,  that  he  has  not  made  himself 
master  of  the  case  in  twenty-ibur  hours. 

Loan  Abingbr,  C.B. — He  has  but  a 
short  acquaintance  with  the  cause.  All  the 
grounds  of  irregularity  are  answered.  The 
defendant  has  made  no  affidavit  at  all  as 
to  merits,  nor  is  there  any  satisfactory 
affidavit  on  that  part  of  the  case. 

The  other  Judges  concurred. 

Rule  discharged^  with  costs. 


1837 
June  5 


.} 


LEB   AND   OTHERS   0.   MILKER, 
BART.,  AND  OTHBRS. 


Statute —  Construction — Compensation — 
Railway — Contingent  Damage, 

Bv  an  act  of  parliament  (9  Geo.  4.  c.  98. 
«•  2!)  the  undertakers  of  the  Aire  and  Calder 
navis^atian  are  empowered  to  make  a  navt- 
gabk  cut  or  canat^  eomnmnicating  between 
certain  points^  upon  the  river  Calder^  and  to 
construct  a  railroad  from  the  cult  to  a  certain 
high-road;  and  it  is  provided^  "  that  in  case 
of  disputes  or  differences  between  the  under-* 
takers  and  persons  interested  in  the  landSf 
^.,  taken,  used,  damaged,  or  affected  by 
the  execution  of  any  of  the  powers  of  the  act^ 
a  jury  shall  be  summoned,  and  shall  ascer- 
tain  the  sum  or  sums  of  money  to  be  paid  for 
the  purchase  of  such  lands,  ^c,  and  also 
what  other  separate  and  lUstinct  sum  or  sums 
of  money  shall  be  paid  by  way  qfrecompense, 
either  for  the  damages  which  shall  or  may 
brfore  that  time  kaoe  been  sustained  as  afore- 
saidf  or  for  the  future  temporary  or  perpe- 
tual continuance  of  ai^y  recun^ing  damages 
which  shaU  have  been  or  occasioned  as  afore- 
said,  and  the  cause  or  occiuion  of  which 
shall  have  been  only  in  part  obviated  or  re- 
paired by  the  said  undertakers,  and  which 
can  or  will  be  no  further  obviated,  repaired, 
or  remedied  by  them;  and  the  jury  shall 
award  concerning  the  value  of  lands,  ^c. 
separately  from  any  money  assessed  for 
such  damages"  It  is  alsoprooided,  that  the 
company  shall,  within  five  years  from  the 
passing  of  the  act,  agree  for  or  cause  to 
be  valued  and  paid  for  the  lands,  ^c,  which 
they  are  empowered  to  purchase,  and  that 
the  powers  of  the  act  shall  not  extend  be* 


yond  fifteen  years  from  the  passing  if.  it. 
A  dispute  having  arisen  as  to  the  value  of 
land,  where  the  contemplated  railroad  crossed 
an  ewting  line  of  railroad,  a  jury  assessed 
the  value  of  the  land  at  6/. ;  present  damages 
0;  future  damages  2,800/.;  and  the  com- 
pany having  contracted  or  paid  for  aU  the 
lands  required,  but  not  having  executed 
the  works  between  the  termini  mentioned 
in  the  act,  and  having  deviated  from  the 
parliamentary  Une,  and  made  a  cut  through 
their  own  land : — 

Held,  that  that  part  of  the  verdict  which 
related  to  future  damages  was  void;  as  in 
order  to  enable  the  jury,  under  the  act  ofpar- 
liament,  to  make  a  contingent  assessment  of 
damages,  it  is  necessary  that  the  cause  or 
injury  should  eanst  in  some  work  of  the  com- 
pany that  has  already  been  done. 

Secondly,  that  the  company,  unless  they 
had  fimlUf  abandoned  the  making  of  this 
canal  in  the  line  prescribed  by  the  act  of 
parliameni,  had  a  right  to  take  possession  of 
the  land  in  question  within  Ji/leen  years  from 
'  the  passing  of  the  act,  on  tender  or  payment 
of  tne  6L  assessed  as  iis  value. 

By  statute  9  Geo.  4.  c.  98.  s.  2.  the  un^ 
dertakers  of  the  navigation  of  the  rivers 
Aire  and  Calder  were  empowered  to  make 
a  navigable  cut  or  canal  for  the  purpose 
of  better  communication  between  several 
points  upon  the  river  Calder,  commencing 
at  a  place  called  Broad  Reach,  which  it 
was  to  connect  with  another  cidled  Wood 
Nook,  and  thence  to  the  extreme  terminus 
of  the  improvements  at  a  certain  bend  in 
the  river  specified  in  the  act.  By  the  same 
section*  the  company  were  also  empowered 
to  construct  a  railroad  from  the  said  cut 
at  a  certain  point  between  Broad  Reach 
and  Wood  Nook,  at  or  near  to  Stanley 
Ferry,  to  communicate  with  the  high  road 
between  Leeds  and  Wakefield.  For  the 
purposes  of  the  act  they  were  authorized, 
in  the  usual  way,  to  enter  into  and  upon 
the  lands  and  grounds  of  any  person,  &c., 
in  execution  of  the  several  powers  to  them 
by  the  act  granted,  and  making  satisfac- 
tion in  manner  therein  mentioned.  By 
section  20  it  was  provided,  '*  that  in  case  of 
disputes  or  differences  between  the  under- 
takers and  persons  interested  in  the  lands, 
&c.  which  shall  be  taken,  used,  damaged, 
or  affected  by  the  execution  of  any  of  the 
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powers  of  the  act,  a  jury  shall  be  sum- 
moned who  shall  ascertain  the  sum  or 
sums  of  money  to  be  paid  for  the  purchase 
of  such  lands,  &c.,  and  also  what  other  se* 
parate  and  distinct  sum  or  sums  of  money 
shall  be  paid  by  way  of  recompense  either 
for  the  damages  which  shall  or  may  before 
that  time  have  been  sustained  as  aforesaid, 
or  for  the  future  temporary  or  perpetual 
continuance  of  any  recurring  damages 
which  shall  have  been  so  occasioned  as 
aforesaid,  and  the  cause  or  occasion  of 
which  shall  have  been  only  in  part  obviated 
or  repaired  by  the  said  undertakers,  and 
which  can  or  will  be  no  further  obviated, 
repaired,  or  remedied  by  them;"  and 
judgment  was  to  be  given  accordingly  for 
such  purchase-money  or  recompense. 
By  section  ^7,  it  was  enacted,  "  That  the 

iury  shall  award  concerning  the  value  of 
ands,  &c.,  separately  from  any  money  as* 
sessed  fbr  such  damages.** 

At  a  place  numbered  1 47  on  the  parlia- 
mentary map,  the  railroad  contemplated 
by  this  act  crossed  an  existing  line,  called 
the  LakcxLoch  Railroad;  and  a  dispute 
having  arisen  as  to  the  value  of  the  land 
at  the  point  of  intersection,  a  jury  were 
summoned,  and  an  inquiry  had  touching 
the  same,  and  a  verdict  was  given  as  fol- 
lows, via. : 

8  perches  of  land,  value  6/. 
Present  damages  0. 

Future  damage  2,800/. 
An  objection  was  immediately  made  to 
that  part  of  the  finding  which  awarded 
t,800/.  for  future  damage,  but  die  rest  of  it 
being  acquiesced  in,  the  company  tendered 
the  sum  of  6/.,  a  tender  or  payment  of 
the  money  assessed  by  the  jury,  being,  by 
section  40,  made  necessary  previously  to 
any  operations  on  the  land  taken. 

By  section  1 1 0,  the  company  were  bound, 
within  five  years  from  the  passing  of  the 
act,  to  agree  for,  or  cause  to  be  valued 
and  paid  for  as  in  the  act  mentioned,  the 
lands,  &c.  which  they  were  empowered  to 
purchase. 

By  section  111,  the  powers  of  the  act 
were  not  to  extend  beyond  fifteen  years 
fVom  the  passing  of  it. 

By  section  6,  the  company  were  not  to 
deviate  more  than  100  yards  from  the 
course  delineated  on  the  parliamentary 
line. 


The  company,  having  contracted  for  all 
the  lands  which  were  required  (includmg 
that  numbered  147)  within  die  five  years 
specified  by  section  110,  had  executed 
none  of  the  proposed  works  between  the 
one  terminus.  Broad  Reach,  and  a  place 
near  the  river  called  Foxholes ;  but,  afler 
carrying  the  cu|  from  Foxholes,  for  aome 
little  distance  along  the  parliamentary  Une, 
they  had  then  deviated  from  it  for  more 
than  100  yards,  and  proceeded  throt^ 
other  lands  of  their  own,  until  they  reached 
the  river,  at  a  point  somewhat  short  of  the 
originally  proposed  terminus  at  that  end. 

Under  uiese  circumstances,  an  injunc- 
tion was  obtained  by  the  plaindfis  to  re- 
strain the  defendants,  and  the  reat  of  the 
undertakers  of  the  navigaUon  of  the  rivers 
Aire  and  Calder,  from  entering  upon  or 
taking  possession  of  the  piece  of  land 
marked  147 ;  and  Lord  Lyndhurat,  upon 
a  motion  subsequently  made  to  diasolve  it* 
condnued  the  injuncdon,  in  order  that  ths 
opinion  of  this  Court  might  be  takes  ou 
a  case  to  be  submitted  to  them.  The 
quesdons  submitted  were  dieae: — First, 
whether  the  defendants  have  now  power  to 
enter  on  the  piece  of  land  numbered  147, 
supposing  them  not  to  have  any  imentioii 
to  complete  the  said  cut  fr6m  Broad  Reach 
to  Wood  Nook.  Second,  whedier  they 
have  now  such  power,  supposing  them  6011^ 
file  to  intend  to  midce  and  complete  the 
said  cut.  Third,  if  the  Court  should  be 
of  opinion  that  they  have  not  now  soeh 
power,  then  whether  they  will  have  such 
power  afler  they  shall  have  completed  the 
said  cut,  supposing  diem  to  complete  the 
same  within  fifteen  years  from  the  passing 
of  the  said  act.  Fourth,  whether  die  de- 
fimdants  can  enter  4he  land  marked  147 
on  the  plan,  without  paying  the  sum  of 
f,800/.  assessed  by  die  jury  as  future 
damages. 

Starkie  appeared  fbr  die  plaindfs ;  and 
Wtghtman  for  the  defendants.  The  argu* 
ments  used  by  them  will  be  collected  fimi 
the  judgments  delivered  by  the  Court. 

Lord  Aanroaa,  C.  B. — Widi  regard  Id 
the  first  question,  if,  upon  die  fhce  of  the 
answer  put  in  by  the  defendants,  on  a  ques- 
tion, whether  or  not  the  injunction  should 
be  dissolved,  it  appeared  to  be  admitted 
that  they  had  abandoned  the  intendon  of 
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ferminf  the  ettft  in  the  parUaineiittry  liiie» 
I  should  be  iaduced  to  think  that  a  good 
reason  for  continuing  the  injunction,  be- 
cause I  think  they  have  no  right  to  take 
the  land,  except  for  the  purposes  described 
in  the  act.  As  it  is,  however,  the  question 
teems  to  be  purely  speculative,  and  there 
is  no  occasion  that  we  should  make  any 
obaervation  upon  it  at  all.  With  regard 
to  the  second  and  third  questions,  which 
asaome  a  present  intention  of  complying 
with  the  act,  we  must  answer  in  favour  of 
the  defendants.  It  appears  to  me  that 
they  have  a  right  to  go  on  simultane- 
ously with  the  di0erent  works.  They  have 
five  years  within  which  to  take  the  land, 
and  they  need  not  commence  their  works 
till  after  that  period ;  and  perhaps  it  may 
be  expedient  for  them  to  ascertain  the 
priee  of  the  whole,  quantity  of  land  they 
may  require,  and  to  get  possession  of  the 
whole,  before  they  begin  their  operations 
oo  any  part. 

The  last  question  b  the  one  of  greatest 
importance;  and  upon  that,  1  think  that 
the  verdict  on  these  contingent  and  imagi- 
nary damages,  which  may  never  occur  at 
all,  is  a  mere  nullity.  I  think  the  true 
construction  of  the  act  is,  that  the  ''re- 
curring damages"  must  be  damages  ejus* 
dem  gmerii  as  have  already  ariseni  it 
being  open  to  a  party,  when  a  new  head  of 
damage  accrues,  to  have  a  new  remedy, 
ei^er  by  action,  or,  if  the  act  justifies  it, 
by  a  jury,  under  the  act  of  parliament.  In 
the  latter  case,  i(  when  the  company  begin 
their  operations  (the  land  having  previously 
been  valued  and  paid  forX  their  tramroad 
shall  be  found  to  do  damage  to  the  adjoin- 
ing lands  of  the  Lake  Loch  Company,  or, 
in  the  making  of  it,  they  shall  obstruct  the 
passage  on  the  Lake  Loch  road,  6r  con- 
tinually obstruct  the  cross  roads,  so  as  to 
prevent  traffic,  then  the  party  so  damaged 
might  apply  for  compaiisation  under  that 
particular  head,  and  obtain  it.  But  in  this 
ease  the  jury  have  found  no  damage  yet 
sustained*;  how  then  can  they  find  a  ver- 
dict for  contingent  damages  that  may  never 
hi^pen  at  all?  as,  for  example,  what  would 
be  the  case  if  the  company  were  not  to 
make  the  tramroad,  but,  having  taken  and 
paid  for  the  land,  were  to  leave  it  in  the 
present  situation  for  ever  ?  It  seems  to 
me,  that  such  a  verdict  is  a  nullity,  and 


an  action  would  not  be  malntaniable  upaa 
it.  If  that  be  so,  then  I  think  that  m  a 
court  of  equity  the  Judge  would  be  guided 
by  the  same  considerations,  and  would  not 
consider  the  verdict  as  standing  in  the  way 
of  the  company,  nor  compel  them  to  pay 
the  money  awarded  before  allowing  them 
to  proceed  with  their  works. 

Faekb,  B. — I  am  of  the  same  opinion 
in  this  case  with  my  Lord  Chief  Baron, 
With  respect  to  the  first  question,  if  it  is 
assumed  that  the  Aire  and  Calder  pro- 
prietors have  abandoned  all  intention  of 
completing  their  cut  according  to  the  par- 
liamentary line,  then  I  should  answer,  that 
they  cannot  go  upon  the  piece  of  land 
marked  147,  because  I  conceive  that  they 
have  entered  into  a  bargain  with  the  pub- 
lic, and  that  they  have  a  right  of  making 
the  railroad,  communicating  with  the  cut, 
only  on  the  faith  of  their  complying  with 
that  parliamentary  bargain.  That  is  the  rule 
laid  down  by  Lord  Eldon  in  Blakemore  v. 
the  Glamorganshire  Canal  Company  (1), 
and  still  more  strongly  in  the  case  of  The 
King  V.  Cumberworth  (IS),  Looking  at  the 
construction  of  this  act  of  parliament,  it 
appears  to  me  I  must  follow  the  rule  as  it 
b  laid  down  by  Lord  Eldon ;  and,  there- 
fore, I  think  that  it  is  a  condition  precedent 
to  the  exercise  of  the  powers  under  the 
act,  that  the  proprietors  make  that  line 
which  they  have  stipulated  for,  and  they 
have  no  right  to  deviate  from  it  as  they 
have  done,  even  although  they  make  a 
diversion  on  their  own  land,  such  a  diver- 
sion not  being  provided  for  in  the  act  of 
parliament.  The  powers  granted  them  of 
making  a  railroad  communicate  with  the 
line,  are  granted  on  the  faith  of  their  giving 
the  pubhc  the  benefit  of  the  navigation 
along  that  line.  That  is  the  opinion  I  have 
formed  in  this  case,  provided  it  is  clear  that 
the  company  have  abandoned  the  inten- 
tion of  completing  the  parliamentary  line. 
If  they  have  not  abandoned  it,  or  if  they 
choose  to  resume  it,  then  they  have  a  right 
now  to  enter  on  all  such  lands  as  they  have, 
within  the  five  years,  bargained  for,  for  the 
purpose  of  communicating  with  the  par- 
liamentary line.  They  have  now  a  power 
to  abandon  their  original  intention  of  de- 

(1)  1  Myl.&K.  154. 

(t)  SB.tt  Ad.  108  ;  f.  e.  1  Ltw  J.  R«a  (s J.) 
Bi.C.86. 
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vintioh,  and  may  enter  on  Ae  land  <k>n- 
tracted  for,  on  payment  of  such  sum,  for 
the  value  of  it,  as  they  ought  to  pay  in 
pursuance  of  the  finding  of  the  j  ury .  That, 
I  think,  answers  both  the  second  and  third 
questions.  And  I  think  they  have  that 
power  lonff  before  they  have  completed 
the  line  of  the  canal  extending  from  one 
terminus  to  the  other.  They  have  a  power 
to  go  on  with  all  their  works  at  the  same 
time. 

That  answers  the  first  three  inquiries 
that  were  submitted  to  the  consideration 
of  the  Court.  With  regard  to  the  fourth, 
which  is  the  most  important  inquiry,  I 
certainly  concur  in  opinion  with  my  Lord 
Chief  Baron,  in  the  construction  he  has 
put  on  the  clause  of  the  act  of  parliament 
which  relates  to  this  part  of  the  case. 
The  act  of  parliament  is  certainly  very 
obscurely  worded,  with  respect  to  claims 
of  compensation,  and  that  obscurity  is  in- 
creased in  no  small  degree  by  the  section 
which  prohibits  the  proprietors  from  en- 
tering on  the  land  until  they  have  paid  for 
it.  However,  looking  at  the  clause  in 
question,  it  seems  to  me  that  the  jury  have 
no  right  to  assess  prospective  damages, 
except  af^ier,  if  I  may  so  say,  an  example 
of  damage  has  already  occured ;  that  is, 
according  to  the  language  of  the  section, 
and  I  think  it  would  be  impossible  for 
them  fairly  to  perform  their  duty  unless 
they  had  such  an  example  to  go  by.  If 
we  look  at  the  words  of  that  clause,  the 
construction  appears  to  be  perfectly  clear. 
The  undertakers  have  a  right  either  to  treat 
with  the  persons  interested  in  the  lands, 
or  to  go  before  a  jury.  Then  the  provision 
respecting  the  jury  is  this — that  the  jury 
shall  inquire  of,  assess  and  ascertain  the 
sum  or  sums  of  money  to  be  paid  for  the 
purchase  of  such  lands,  grounds,  mes- 
suages, mills,  buildings,  tenements,  and  he- 
reditaments, and  also  what  other  separate 
and  distinct  sum  or  sums  of  money  shall 
be  paidT  l^  way  of  recompense  either  for 
the  damages,  which  shall  or  may  before  • 
that  time  have  been  sustained  as  afore- 
said; that  is,  which  shall  or  may  before 
that  time  have  been  sustained  by  the  exe- 
cution of  any  of  the  powers  thereby  grant- 
ed, that  is,  something  that  is  actually  done, 
something  that,  is  completed, — not  only  for 
that,  but  also  **  for  the  future  temporary 


or  perpetual  continuance  of  any  reearnng 
damage  which  shall  have  been  so  occa- 
sioned as  aforesaid;"  that  is,  which  shall 
have  been  occasioned,  or  the  eaoae  of 
which  shall  exist  in  execution  of  the  powers 
of  the  act.  The  cause  must  therefore  have 
existed  in  something  more  or  less  done  or 
completed  by  the  company;  and  there  is  a 
further  limitation  to  cases  where  the  cause 
or  occasion  shall  have  been  only  in  part 
obviated  or  repaired  by  the  aaid  under* 
takers ;  for  that  must  b»  the  fiur  readii^ 
of  the  clause,  **  and  which  can  or  will  be 
no  further  obviated,  repaired,  or  remedied 
by  them."  Therefore  the  cai»e  or  injury 
must  already  exist  in  some  work  of  the 
company  widch  is  already  then  done;  and 
that  work  must  be  in  sucli  a  state  as  to  be 
incapable  of  further  alteration,  so  as  to 
obviate  the  damage.  That  being  the  case, 
and  there  being  a  permanent  aabdating 
cause,  and  the  work  bdng  incapable  of 
beneficial  alteration,  so  as  to  prevent  mis- 
chief to  others,  then,  and  dien  only,  have 
the  jury  the  power  of  computing  diefbture 
damage.  That  is  fair  and  reasonable :  you 
have  a  permanent  cause;  yon  know  bow 
often  the  injury  may  accrue,  and  what  it 
is  at  present ;  and  from  these  circumstanees 
you  have  the  power  of  making  a  ccMititt- 
gent  assessment  of  damages.  I  would  put, 
as  an  example,  the  case  of  leakage  thriHifh 
the  banks  of  the  canal,  or  the  interruption 
of  some  watercourse;  the  eflfeet  of  which 
you  can  collect  from  a  bygone  time,  to 
as  to  afford  some  proper  estimate  with 
reg^nrd  to  fbture  time.  And  it  it  m  that 
case  only,  as  it  s6ems  to  me,  ^ere  is  power 
to  assess  future  damages.  In  this  case, 
the  jury  expressly  fin^  that  there  is  no 
injury  alreaay  committed,  and  dieiefiwe 
there  is  nothing  for  which  they  oan  mmem 
future  damages,  and  that  part  of  dieir  find- 
ing seems  to  me  to  be  totally  void,  though 
it  IS  good  for  6/.,  the  value  set  on  die  land 
itself.  Whenever  the  l4dce  Loch  Company 
do  receive  any  actual  injury  from  the 
works  of  the  company,  by  interrupting 
their  trams  from  moving  along  that  rond, 
and  so  of^n  as  they  receive  any  infiurj, 
they  will  have  a  right  to  call  on.a  jury  to 
make  a  compensation  to  them. 

BoLLAND,  B. — ^I  am  of  the  same  opinion. 

Aldbrsok,  B. —  I  am  of  the  same  opi- 
nion.    I  do  not  give  a  decided  opinion  on 
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the  first  point  in  the  case,  because  I  am 
not  prepared  to  say  that  the  company  are 
precluded  from  taking  possession  of  the 
land,  unless  they  have  finally  abandoned 
the  making  the  canal  in  the  line  prescribed 
by  the  act  of  parliament,  seemg  that  they 
have  by  that  act  fifteen  years,  during  which 
they  are  to  make  it.  The  case  ofBlake^ 
more  ▼•  the  Olamorgaruhire  Canal  Com" 
pony  was  totally  different,  as  I  apprehend, 
from  the  present.  There  the  time  for 
making  the  works  had  long  elapsed  when 
Lord  Eldon  gave  his  judgment.  The 
question  there  was,  whether,  that  being  so, 
and  the  company  preparing  to  make  new 
workS)  .which  were  not  authorized  by  the 
act  of  parliament,  but  which  were  prejudi- 
cial to  Mr.  Blakemore,  the  Lord  Chancel- 
lor was  authorized  to  grant  an  injunction 
against  the  company  to  restrain  them  from 
making  those  works.  It  was  held,  and, 
as  it  seems  to  me,  on  the  soundest  princi- 
ples, that  these  matters  are  mere  parlia- 
mentary bargains  between  the  one  party 
and  the  other,  and  the  power  of  making 
the  works  is  to  be  coupled  with  the  power 
of  making  them  within  a  given  and  specific 
time ;  and  the  moment  the  time  has  elapsed, 
without  those  powers  having  been  exer- 
cised, the  parties  against  whom  those 
powers  are  to  be  exercised  have  a  right 
to  prevent  their  being  in  future  exercised 
by  injunction  of  the  Court  of  Chancery. 
But  I  apprehend  that,  unless  it  were  found 
in  this  case  that  the  parties  had  finally 
abandoned  the  intention  of  making  the 
canal  from,  one  terminus  to  the  other, 
it  would  not  be  competent  for  us  to  say, 
that  the  court  of  equity  ought  to  grant  an 
injuaction  against  the  party,  to  prevent  his 
taJdng  possession  of  land  in  the  interme- 
diate part.  With  respect  to  the  other 
points  of  the  case,  I  apprehend  it  to  be 
quite  clear  that  the  parties  are  at  liberty 
to  make  the  railway  and  canal  contempora- 
neously, otherwise,  this  absurdity  would 
follow,  that  it  would  be  A.  waiting  for  B, 
and  B.  waiting  for  A,  inasmuch  as  the 
canal  is  as  much  a  condition  precedent  to 
the  railway,  as  the  railwav  to  the  canal — it 
would  be  then  impossible  to  take  posses- 
sion of  land  for  the  canal  until  the  railway 
was  made,  and  impossible  to  take  posses- 
sion of  the  land  for  making  the  railway, 
until  the  canal  was  made,  which  is  so  gross 
New  Series,  VI.— Excheo.  Pu 


an  absurdity,  that  it  is  clear  the  works 
must  have  been  intended  to  go  on  contem- 
poraneously, and  the  parties  are  not  tp  be 
precluded  from  taking  the  land  for  the 
railway  until  they  have  completed  the  canaL 
With  respect  to  the  compensation,  which 
is  really  the  material  question  in  the  case, 
I  think,  that  after  the  jury  had  found  that 
no  damage  existed  at  the  time  they  were 
desired  to  assess  the  compensation  for  it, 
it  conclusively  follows,  that  they  cannot 
assess  any  future  damages,  because  they 
are  precluded  from  considering  the  ques- 
tion of  future  damages,  until  they  have 
ascertained  the  existence  of  present  da- 
mage. I  agree,  that  that  part  of  the  ver- 
dict is  altogether  void,  and  that  the  com- 
pany have  a  right  to  enter,  on  tendering, 
as  they  have  tendered,  the  6/.  for  the 
land.  I  also  think  that,  if  there  shall  be 
damage  incurred  in  future,  by  separation 
of  the  land,  and  by  taking  the  railway 
across  it,  that  these  parties  will  have  a 
clear  right  to  come  not  only  for  present 
but  for  future  damages,  if  they  can  make 
them  out. 


r   oooDTiTLE  on  the  demise  of 

1837.       \  BAKER    AND     ANOTHER   V. 

V.  MIL6URN. 

Inclosure  Act — Exchanges — Consent  of 
Parties — Evidence — Presumption. 

The  commissioners  under  an  inclosure  act 
are  required  to  set  out,  allot,  and  award 
any  lands,  ^c,  in  the  parish  of  A,  in  lieu  of 
ana  in  exchange  for  any  other  lands,  ^c. 
within  the  said  parish,  ** provided  that  all 
such  exchanges  oe  ascertained,  specified,  and 
declared  m  the  award  of  the  said  commis^ 
sioners,  and  be  made  with  the  consent  of  the 
owner  or  owners,  proprietor  or  proprietors  of 
the  lands,  8fc.,  which  shall  he  so  exchanged, 
whether  such  owner  or  owners,  proprietor  or 
proprietors  shall  be  a  body  or  bodies  politic, 
corporate  or  collegiate,  or  a  tenant  or  tenants 
in  fee-simple,  fee-tail,  or  for  life  or  lives, 
^c"  Lands  in  mortgage  being  exchanged 
under  the  act,  the  commissioners  set  forth  in 
their  award,  the  consent  of  the  mortgagor, 
who  had  remained  in  possession ;  but  it  did 
not  appear  that  the  consent  of  the  mortgagee 
had  been  obtained :-- Held,  that  as  it  was 
not  found  negatively,  that  his  consent  had  not 
SE 
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been  ohtaincJf  the  presumption  naSf  that  he 
had  consented^  and  the  Court  would  not  coH" 
sider  whether  he  need  consent  or  not* 

A  letter  will  he  presume  to  bate  been 
written  on  the  day  on  whkh  it  bears  date. 

Ejectment  to  recoTer  certain  lands  at 
Uphill,  in  Somersetshire. 

At  the  trial,  before  Williams,  J.,  at  the 
last  Spring  Assizes  at  Taunton,  the  fol- 
lowing facts  appeared : — 

By  indentures  of  December  1812,  and 
July  1813,  one  Simon  Payne  conveyed  br 
way  of  mortgage  two  pieces  of  land, 
(amongst  others)  called  Warth*s  and  Ben- 
net  t*s,  to  one  Preest.  In  August  1813,  a 
local  act,  52  Geo.  5.  c.  102,  was  passed 
for  inclosing  lands  at  Uphill,  in  the  county 
of  Somerset)  and  authorizing  exchanges  to 
be  made  under  certain  circumstances*  By 
the  consent  of  Simon  Payne,  Warth's  and 
Bennett's  were  exchangeid,  under  the  act, 
for  two  other  pieces  allotted  to  him,  and 
which  he  received,  called  Horsington's 
and  Richardson's.  These  two  pieces 
Payne  contracted  to  sell  to  one  Gegg,  for 
800/.,  and  on  the  receipt  of  400/.,  autho- 
rized the  commissioners  under  the  Inclo- 
sure  Act  to  give  Gegg  possession  of  them, 
in  1814.  Gegg  continued  in  possession, 
and  paid  interest  to  Payne  upon  the  re- 
maining 400/.  until  his  bankruptcy,  in  1 826, 
when  his  assignees  sold  these  lands  by 
auction  to  one  Edgar.  Simon  Payne  having 
become  insolvent,  the  defendant  became 
his  assignee,  under  the  Lords'  Act,  52 
Geo.  2.  c.  2S,  in  1831.  In  August  1834, 
after  Simon  Payne's  death,  the  defendant 
called  upon  Gegg's  assignees  .and  Edgar 
to  pay  the  remainder  of  the  purchase- 
money  for  Horsington's  and  Richardson's, 
and  recovered  them  in  an  action  of  eject- 
ment against  Edgar,  in  1 835.  Preest  died  in 
1820,  and  the  lessors  of  the  plaintiff  were 
his  executors,  and  they  brought  this  action 
to  recover  the  lands  called  Horsington's 
and  Richardson's,  under  the  7th,  22nd^ 
24thf  and  2Sth  sections  of  the  local  act 
above  referred  to. 

Section  7  enacts,  ^'tliat  nothing  shall 
extend  to  enable  the  conunissioners  to  de^ 
termine  the  title  to  any  messuages,  lands, 
&c.,  nor  to  determine  any  right  between 
any  parties,  contrary  to  the  possession  of 
any  such  parties ;  but  in  case  the  commis- 


sioners shall  be  of  <^inion  against  the  ri^ 
of  the  persons  so  in  posaesaion^  they  MA 
forbear  to  make  any  determination  until 
the  possession  shall  have  been  given  up  by 
such  person,  or  recovered  by  ejectment.'' 

Section  ti2  enacts,  "that  the  coaatti*- 
sioners  shall  and  may  from  time  to  tioM 
deliver  possession  to  the  persona  interested 
in  the  divisions  and  allotmenia  tkerriiy 
directed  to  be  made  and  set  ooti  tttd  snck 
possession  so  delivered  shall  be  liept  and 
maintained  by  the  several  persona  entiiM 
thereto,  against  all  persona  whomsoerert 
although  the  award  herdnaQer  dincted  to 
be  made^  shall  sot  «|  the  tane  of  die  giv* 
ing  or  ordering  snch  possession  have  hten 
made  and  executed*" 

Section  £4  enacts^  ^  that  it  shall  be  l»wM 
for  the  commissioner  a  to  set  out,  alloc,  smi 
award  any  lands,  See*  within  the  pmsb  of 
Uphill,  in  lieu  of  and  in  exchange  lor  any 
other  lands,  &c.  wiUiin  the  said  parish,  o» 
within  any  adjoining  parish,  hamlot,  town* 
ship,  or  place,  prided  thiu  aU  mek  aar« 
changes  be  asoertasned^  fpeckfkd^  smd  de* 
clar^  m  the  award  of  the  eommisnomerSf  ami 
be  made  with  the  consent  ef  the  anmer  er 
owners,  proprietor  or  p^eprietors  of  the  landst 
%c.  wliieh  sfiaU  be  so  exchanged f  whether  snek 
owner  or  emners^  proprietor  or  pr^prieters^ 
tliali  be  a  body  or  bodies  poUtie^  eforpormte^ 
or  collegiate,  or  a  tenant  of  tenanU  in  Jet* 
simple^  fee-tail,  or  for  Hfe  or  Uoee,  or  for 
term  or  terms  ojf' years  absebstt,  or  for  term 
of  years  detemunable  on  lifif  or  ii^es,  sodi 
.  consent  to  be  testilied  in  writings  mder  the 
conmion  seal  of  the  body  politic,  cor{KH 
rate,  or  collegiate,  or  under  the  hands  of 
the  other  consenting  parties  rcapeetiveiyt 
and  all  and  every  such  exchange  or  ex-* 
ehanges  so  to  be  made  shall  be  good,  valid, 
and  effectual  in  the  law,  to  all  intento  and 
purposes  whatsoever.*' 

Section  28^  enacts,  "that  nothing  in  tkit 
act  contained  shall  extend,  or  be  con- 
strued or  adjudged  to  ektend  to  pre- 
judice any  person  having  any  right  or 
claim  of  dower^  jointure,  anMncy,  rent- 
charge,  incumbrance,  or  interest  whatso- 
ever in,  out  of,  upon,  or  affecting  any  of  tb^ 
lands  hereby  intended  to  be  divided,  allol- 
fced,  and  inclosed,  or  which  shall  be  ex- 
changed or  assigned  in  compensation  for 
any  other  estate  or  right,  in  pnrsuance  of 
this  or  the  said  recited  act  respectively  i 
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but  as  well  Che  lands  allotted  as  the  Cene-i 
nients  and  othef  hereditainents  which  shall 
be  eschanffed  or  assigned  in  compensation 
for  any  other  estate  or  ri^t,  shall^  inune'* 
diately  afVer  auch  allotment,  exdiange,  or 
assignment  shall  have  been  made,  be  vested, 
lemain,  and  enure,  and  the  several  persons  to 
whom  the  same  shall  be  allotted  j  assigned,  or 
given  in  exchange  as  aforesaid,  shall  thence-» 
forth  stand,  and  be  seised  and  possessed 
thereof  respectively,  to,  for,  and  upon  such 
and  the  same  mes,  estates,  interests,  trusts^ 
jyad  purposes  respectively,  vod  subject  and 
liable  to  such  and  the  same  wills,  settle** 
nients,  limitations,  and  remainders,  condfo 
tions,  charges,  and  incumbrances,  as  ^be 
several  lands,  tenements,  and  hereditaments, 
in  respect  whereof  such  allotments,  assign- 
nients,  and  exchanges  shall  have  been  made, 
should  or  would  have  stood  severally 
h'mtted,  settled,  vested,  or  subject  or  liable 
to,  or  been  held  by,  in  case  the  same  had 
not  been  allotted,  assigned,  or  exchanged, 
and  this  act  had  not  been  made." 
'  The  following  letter,  dated  December 
20, 1818,  from  Simon  Payne  to  Freest,  was 
also  read  in  evidence,  on  behalf  of  the  les- 
sors of  the  plaintiff: — 

"Sir, — The  two  allotments  which  you 
claim  in  Uphill,  I  certainly  received  from 
Horsington  and  Richardson,  in  extSiange, 
under  the  Inclosure  Act,  for  ^nds  in  the 
mortgage  to  you;  and  some  time  since  I 
agreed  to  sell  them  to  Mr.  Gegg,  of  Uphill, 
for  SOO/. ;  he  paid  me  400/.,  and  Was  let 
into  posseasion,  and  is  still  in  possession. 
I  have  no  objection  to  your  receiving  the 
other  400/.  from  him,  on  his  compileting 
)ui  puirhase,  if  yon  wBl  pay  nie  100/.  of  it, 
for  my  [Hresent  pui'poses,  and  the  rest  can 
go  towards  the  payment  of  the  interest  now 
due  to  you  on  the  mortgage  debt  lent — 
you  must  join  in  the  conveyance  to  Gegg, 
as  he  will  not  accept  a  conveyance  from 
meakme. 

•*S.  Payne." 

No  consent  of  Preest,  the  mortgagee,  to 
the  exchange  itnder  the  Inclosure  Act  was 
shewn.  It  was  admitted,  that  no  part  of 
Ihe  above  letter  was  in  the  hand- writing  of 
Paynei  except  the  sig^tur^.  It  was  ob- 
jected,, that  this  letter  was  not  admissible 
in  evidence,  as,  although  of  prior  date,  it 
was  not  shewn  to  have  been  in  existence 
previously   to  the  defondant's  becoming 


assignee  of  Payne's  effects,  under  the  Lords* 
Act,  in  1831.  The  learned  Judge  admitted 
the  evidence,  and  the  jury. found  a  verdict 
for  the  plaintiff. 

Bompas,  Serj.  having  obtained  a  rule  to 
set  aside  the  verdict  and  enter  a  nonsuit, 
6n  the  ground,  that  a  consent  of  the  mort- 
gagor alone  to  the  exchange,  without  the 
assent  of  the  mortgagee,  was  not  sufficient; 
and,  therefore,  that  the  exchange  was  not 
valid;  and  also  on  the  ground,  that  the 
letter  was  inadmissible,  and  that  the  date 
of  it  was  no  evidence  of  the  time  when  it 
was  written, — 

Erie,  CrowdeVf  and  Barstow^  shewed 
cause. — The  mortgagee  never  liaving  been 
in  possession,  his  consent  is  not  necessary ; 
but,  by  the  d4th  section  of  the  local  act, 
the  consent  of  the  mortgagor  is  sufficient* 
The  word  "owner  "  is  frequently  applied 
to  a  person  not  having  the  legal  estate  at 
the  time.  By  the  28th  section,  the  incum- 
brance shifts* 

[Alderson,  B. — It  is  clear  from  those 
two  sections,  that  the  mortgagor  is  the 
owner,  and  the  mortgagee  the  person  hav** 
ing  an  incumbrance.] 

Before  the  commissioners,  Payne  ex- 
pressly claimed  to  be  the  owner  of  Warth's 
and  Bennett's,  and  consented  iil  writing  to 
the  exchanges,  and  to  receive  Horsington's 
and  Richardson's  instead  of  them«  Se- 
condly, the  letter  was  clearly  admissible. 
It  is  objected,  that  it  might  have  been 
ivritten  to  prejudice  the  defendant  after  the 
assignment  to  him,  under  the  compulsory 
clauses  of  the  Lords'  Act,  and  before 
Payne's  death  ;  but  the  date  being  before 
the  assignment,  is  primd  facie  evidence  that 
it  was  previously  in  existence.  This  letter 
wad  evidence  of  a  continuing  mortgage,  so 
as  to  defeat  any  adverse  possession  of 
iwenty  years^^GIeadonf  v.  At1itn{l).  It 
clearly  contains  a  statement  against  the  in- 
terest of  Payne,  under  whom  the  defendant 
claims,  and  is,  therefore,  evidence  against 
him.  The  onus  of  shewing  it  was  not  in 
existence  before  the  assignment  is  upon 
him — Hunt  v.  Massey  (2),  and  Sntith  v. 
Battens  (S),  But  in  this  case,  the  letter, 
although  evidence,  was  not  necessary  at  all, 

(1)1  Cr.  &  Mee.  4t0;  a.  o.  2  Ltw  J.  Bep.  (n.s.) 
Exch.  153. 
(2)  3  Nev.  &  Mas.  109. 
(J>  1  Moo.  &  Uob.  341. 
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as  there  was  no  adverse  possession — HaU 
V.  Surtees  and  another  (4). 

Bampoi,  Serj.  and  Ball^  contr^. — It  is 
not  necessary  to  dispute  the  law  as  laid 
down  in  Hunt  v.  Massey,  as  the  date  of  the 
letter  is  not  in  the  hand-writing  of  Payne. 

[Aldersok,  B. — Is  not  that  for  the  jury  ? 
There  is  no  more  reason  for  supposing  the 
date  was  written  subsequently  to  the  as- 
signmenty  than  that  the  letter  was  written 
subsequently.] 

Secondly,  the  24th  section  gives  no 
power  to  convey  under  these  circumstances. 
The  mortgagor  must  shew  such  a  convey- 
ance as  vests  in  him  a  legal  title.  He  does 
not  answer  the  description  of  any  of  the 
persons  mentioned  in  the  section — he  is 
not  the  owner,  nor  the  tenant  in  fee-simple, 
fee- tail,  for  life,  or  for  years. 

[Aldebson,  B. — How  can  a  man  be 
owner  who  has  only  a  term  of  years  ?  Does 
not  that  shew  that  no  ptMsession  is  meant?] 

The  powers  of  the  act  must  be  strictly 
pursued— fPfii^W  v.  Tkarp  (5). 

[Aldebson,  B. — ^Then  there  could  be  no 
exchange  under  such  circumstances.  It 
seems  by  no  means  clear,  that  the  mort- 
gagee has  not  a  claim,  both  on  the  original 
lands  and  those  taken  in  exchange.  I  see 
nothing  under  the  act  to  discharge  the  first 
lands.  This  is  the  same  as  the  general  In- 
cisure Act,  41  Geo.  8.  c.  109,  with  an 
additional  clause,  imposing  a  liabUity  upon 
the  new  lands  received  in  exchange.] 

[LoED  Abinger,  C.B. — By  the  7th  clause, 
nothing  is  to  be  decided  against  the  pos- 
session. If  a_  person  does  not  consent  at 
the  time,  does  not  the  22nd  section  give 
him  any  allotted  lands,  if  he  afterwards 
adopts  them  ?] 

Cur»  adv.  vuli. 

Lord  Abinoer,  C.  B.  now  delivered 
the  judgment  of  the  Court. — ^We  have 
looked  at  the  case  of  Wmgfield  v.  Tharp^ 
to  which  my  Brother  Bompas  referred  us; 
but  we  are  of  opinion,  that  it  does  not  sup- 
port the  position  for  which  it  was  quoted. 
The  point  for  which  it  might  have  been 
an  authority  does  not  appear  to  have  been 
much  pressed  upon  the  Court,  or  decided 


<4)  5B.&  Ald.687. 

(6)  10  B.  fit  C.  7U5;  s.  c.8  Uir  J.  Rep.  K.B. 

310.  ^ 


by  them.  It  is  not  necessary  to  say,  wbe-* 
ther  under  this  Indosure  Act,  the  content 
of  the  mortgagee  is  or  is  not  required,  be- 
cause we  have  no  risht  to  assume  that  it 
was  not  obtained  in  uiis  case.  We  appre- 
hend the  commissioners  are  not  b<nuid  to 
set  forth  the  whole  of  the  authority,  imder 
which  they  acted,  in  their  award  ;  and  the 
presumption  is,  that  they  have  acted  r^tly 
until  the  contrary  be  shewn.  Here  they 
have  shewn  the  consent  of  the  nior^;agor ; 
non  ccmtat  that  they  had  not  also  t^  con- 
sent of  the  mortgagee ;  the  point  would 
arise,  if  it  had  been  found  negatively,  that 
the  mortgagee  bad  not  consented.  There 
was  primd  facie  evidence  of  his  consent^ 
and  it  was  for  the  defendant  to  shew,  that 
no  consent  was  given.  The  mortgagor  acts 
as  if  the  consent  of  the  mor^agee  had  been 
obtained.  The  letter  also  R'om  the  mort- 
gagor to  the  mor^agee,  which  was  deariy 
evidence  against  the  defendant,  refers  to  a 
transaction  between  them,  implying  that 
all  had  been  rightly  done,  and  speaking  of 
the  sale^f  the  lands  received  in  exdwage 
by  the  mortgagor. 

Ruk  dUcharged. 


CAPEL  V.  STAIKES. 


Attorney — Charge  for  Letters. 


1837 
June 


On  taxation  ofcoHe^  the  aitomey*s  charge 
will  not  be  dUoned  for  more  than  om  leUer 
written  before  ac^on  brought. 

Before  this  action  was  brought  die  de- 
fendant applied  for  indulgence,  and  several 
letters  were  in  consequence  written  by  the 
plaintiflTs  attorney,  the  charges  for  wbicht 
with  one  exception,  had  been  disallowed 
by  the  Master  on  taxation. 

Davison  moved  to  review  the  taxaiioo, 
but— 

The  Court,  without  bearn^  the  special 
circumstances  of  the  case;  said,  that  the 
practice  was  to  allow  for  only  one  letter 
before  action  brought,  and  that  this  prac- 
tice ought  not  to  be  departed  from. 

Rule  refused. 
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FARR  V,  WARD. 


1M7 

June  6. 

Interpleader  Act,  Section  1 — Vendor  and 
Purchaser, 

The  defendant  was  purchaser  of  goods 
from  the  plaintiff,  and  m  part  payment  re^^ 
mitted  a  blank  acceptancCf  which  ultimately 
came  into  the  hands  of  B,  for  a  valuable 
consideration,  bearing  the  indorsement  of  the 
platntiff.  The  plaintiff  denied  that  he  had 
received  the  acceptance  or  authorized  pay^ 
ment  by  means  thereof,  or  indorsed  the  bill 
to  B,  tmd  commenced  an  action  against  the 
defendant,for  the  unpaid  price  of  the  goods : 
B»  also  threatened  an  actum  against  him 
upon  the  bill: — Held,  that  the  defendant 
was  not  enUiUd  to  relief  under  section  1  of 
the  Interpleader  Act. 

Semble — That  to  give  the  Court  jurisdic' 
tion  under  that  act,  there  must  be  cross 
claims  on  one  and  the  same  subject-matter; 
and  that  the  party  applying  must  shew  that 
he  cannot,  in  any  case,  be  Uable  to  both  the 
claims. 

The  defendant  having  bought  cattle  of 
the  phiintiflT,  accepted  a  bill  m  part  pay- 
menty  leaving  a  blank  for  the  drawer's 
name,  and  sent  it  in  that  state  by  post  to 
the  plaintiff.  Some  time  afterwards,  the 
same  bill,  purporting  to  bear  the  plaintiflTs 
name  as  dirawer  and  indorser,  came  for  a 
valuable  consideration  into  the  hands  of 
Messrs.  Dromage  &  Sneyd,  who  were 
bankers.  The  plaintiff,  alleging,  that  his 
signature  as  drawer  and  indorser  was  a 
forgery,  and  denying  that  he  ever  autho- 
rized payment  by  an  acceptance,  or  re- 
cinved  the  bill  from  the  defendant,  had 
commenced  an  action  for  the  unpaid  price 
of  the  cattle.  The  bankers,  on  the  other 
hand,  threatened  an  action  on  the  bill. 
The  defendant  having  offered  the  bankers 
an  indemnity,  which  was  refused  by  them, 
obtained  a  rule  under  the  1st  section  of 
the  Interpleader  Act,  1  &  S  Will.  4«  c.  58, 
calling  on  these  two  parties  to  appear  be- 
fore the  Court,  and  abide  such  order  as  it 
should  make  on  their  respective  claims  ; 
against  which — 

Evans  appeared  for  Messrs.  Bromage 
&  Sneyd. — This  case  is  not  one  contem- 
plated by  the  statute.  The  title  of  the  act 
is,  **  An  act  to  enable  courts  of  law  to  give 


relief  against  adverse  claims,  made  upon 
persons  having  no  interest  in  the  sulject 
of  such  claims."  The  defendant  is  not  in 
this  situation ;  he  is  liable  upon  his  accept- 
ance to  the  bond  fide  holders  of  the  bill ; 
and,  therefore,  the  act,  which  applies  only 
to  the  case  of  mere  stakeholders,  gives  the 
Court  no  jurisdiction. 

E.  F.  iVilliams,  for  the  plaintiff,  con- 
tended, that  the  Court  woula  not  interfere 
to  deprive  the  plaintiff  of  his  remedy  by 
action,  for  the  debt  still  due  to  him. 

White,  in  support  of  the  rule. — ^The  de- 
fendant has  no  interest  in  the  subject- 
matter  claimed. 

[Parks,  B. — What  issue  would  you 
surest  in  order  to  decide  the  question?] 

Whether  the  bill  was  indorsed  by  the 
plaintiff;  for  if  it  was,  then  he  has  be^n 
paid  for  the  goods. 

[Parke,  B. — But  should  it  prove  a  for- 
gery, you  may  still  be  liable  to  a  bond  fide 
holder.] 

In  Johnson  v.  Windle  (1)  it  was  decided, 
that  a  forged  indorsement  could  not  give 
a  title  to  a  bond  fide  holder. 

Parke,  B.  —  That  is  unquestionable, 
generaUy  speaking ;  but,  here,  yon  have 
sent  a  bill  into  the  world  in  blank,  and  the 
acceptance  admits  the  handwriting  of  the 
drawer.  I  do  not  say  it  is  so,  but  there 
may  be  strong  ground  for  arguing,  that 
Bromage  &  Sneyd  may  sue  notwitl»tand- 
ing  the  forgery,  and  that  you  are  estopped^ 
by  your  acceptance,  from  disputing  the 
genuineness  of  the  drawer's  handwriting. 

Alderson,  B. — How  can  you  say,  that 
there  are  cross  claims  on  one  and  the  same 
subject-matter  ?  Your  answer  to  the  one 
claimant  is,  that  the  bill  is  a  forgery ;  to 
the  other,  your  answer  arises  out  of  the 
sale.  You  cannot  shew  that  Farr  is  in- 
terested in  the  issue  you  would  have  to 
try  with  Bromage  &  Sneyd,  or  Bromage  & 
Sneyd  interested  in  the  issue  as  to  the  sale 
of  the  cattle.  How,  too,  do  you  satisfy  us, 
that  you  cannot  in  any  case  be  liable  to 
both  parties?  If  you  may  be  so  liable,  that 
takes  away  our  jurisdiction. 

Rule  discharged* 

(1)5  Bing.  N.C.  225 ;  8.o.  6  Law  J.  Rep.  (n.5.) 
C.P.  5. 
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1837.      \         ATTORNEY  GBMERAL  V. 
June  8.    J  KENIFECK. 

Customs — Limitation  of  Time — Smug' 
gling. 

A.  being  in  England  in  the  year  1832, 
procured  a  vessel  for  the  purpose  of  smug-* 
gling  tobacco  into  Ireland.  The  cargo  was 
tqken  on  hoatd  b^ore  the  Idth  of  July  1833, 
and  unshipped  at  Cork^  on  the  2Sth  qf  July 
in  that  year.  A.  nas  not  proved  to  have 
taken  any  part  in  the  transaction^  beyond  the 
hiring  oftlie  vessel ; — Heldy  that  A.  was  not 
liable  to  be  proceeded  againsi  in  England  by 
information^  for  penalties^  under  6  Geo,  4, 
c.  108, /or  assisting  or  being  otherwise  con" 
cemed  in  the  unshipping  of  the  goods ;  and, 
semble,  that  such  information  not  being  fled 
tiil  the  10 th  of  July  1836,  was  bey<md  the 
time  limited  by  6  Geo.  4.  c.  108.  s.  77* 

This  was  an  information  against  the  de- 
fendant, for  ''assisting  and  being  otlier* 
wise  concerned  in  the  ntishipping  of  to- 
bacco, the  duties  to  which  it  was  liable 
not  having  bepn  first. paid*"  contrary  to 
the  statute  6  Geo.  4.  c'  108.  s.  45.  It 
appeared,  that  in  185S,  t^i^  defendant 
came  over  from  Ireland  to  this  countryi 
and  made  certain  arrangements  here  foK 
employing  a  vessel,  called  the  Lavisuoi 
for  the  purpose  of  smuggling  tobacco 
into  Ireland,  The  vessel  so  emploved 
went  on  her  voyage,  and  having  taken 
\n  her  contraband  cargo,  some  day  before 
the  19th  of  July  1833,  arrived  with  it 
ajt  Cork,  where  it  was  unshipped  on  the 
S8th  of  July  1833.  The  defendant  was 
then  in  Irelaiid ;  but  he  was  not  proved  to 
have  been  concerned  In  the  transaction 
beyond  the  part  he  took  when  in  England* 
and  before  Uie  voyase  commenced.  The 
information  was  fUed  o|i  the  Idth  of  July 
1836,and9a  verdict  having  been  obtained 
ibr  the  Crown,  two  objections  were  raised 
and  points  reserved  for  the  consideration 
pf  the  Court :  first,  whether  the  oflTence 
should  not  have  been  tried  in  Ireland  ; — 
secondly,  whether  the  defendant  was  liable 
in  England,  the  only  act  done  by  him  in 
that  part  of  the  United  Kingdom  having 
befen  done  in  the  year  1832,  which  was 
piore  than  three  years  before  the  filing  of 
the  information. 

Jervis  having  obtained  a  rule  to  shew 


cause  why  the  verdict  should  not  be  set 
aside, — 

The  SoUcitor  General,  Tancred^  and  Kaye, 
shewed  cause.  —  The  ofience  charged 
against  the  defendant  is,  that  he  assisted 
or  was  otherwise  concerned  in  the  illegal 
unshipping  of  goods.  His  hiring  a  vessel 
to  go  on  a  particular  smuggling  aaventnre« 
and  with  a  view  to  the  unshipping  of  tha 
cargo  in  Ireland,  made  him  coaoenied  in 
that  unshipping.  The  presence  of  s  party 
during  the  act  of  unsh^^ing  is  not  neces- 
sary to  make  him  "otherwise  conoemed"  in 
it — Altorney  OeskermLv.  WoQimnss{\\  and 
Attorney  General  v.  Lake(i).  And  though 
the  cargo  was  discharged  in  Ireland^  yet 
his  previous  procurement  is  a  part  of  tlM 
ofience,  and  renders  him  liable  here.  This 
is  either  a  transitory  proceeding,  or  a  stat 
tutable  misdemeanour.  If  the  first,  the 
courts  of  this  country  have  cognisance  of 
it — Attorney  General  v.  Roger  Himes  (3); 
if  a  statutable  misdemeanour,  then  from 
the  time  the  ofience  is  oompbte^  the 
ofiender  is  triable  wherever  he  took  part 
in  it.  In  The  King  v.  Burdett  (4),  it  was 
det^nnined,  that  Sbtough  the  oflT^Me  of 
libel  eonsiated  in  its  publication,  yet  thai 
the  libeller  n^ight  be  tried  wherever  he 
composed  it.  The  rule  is  the  sane  with 
regard  to  the  ofience«  of  treason,  con- 
spiracy, &c«  Moreover,  ibis  is  not  a  qiiee- 
tion  of  venue,  but  of  jurisdictioo;  and  the 
objection  to  jurisdiction  is  now  too  late— 
Mostyn  y^Fabrigas  (5). 

[GuBNBT,  B.r-I^a  the  informatioo 
fttate  where  the  unshipping  took  place! 
If  not,  how  could  the  defendant  plead  in 
abatement  ?] 

By  section  78  of  the  statute  6  Geo^  4« 
c  108,  it  is  enacted,  "  that  any  indictment 
which  shaU  be  found  or  prosecuted  for 
any  ofience  against  this  or  any  other  act 
relating  to  the  revenue  of  Customs,  shaQ 
and  may  be  inquired  of,  examined,  tried, 
and  determined  in  any  county  in  Bn^and" 
(6).     Then,  if  for  his.  share  in  the  ofience 

(1)  Bunbury'8  lUp.  ?47. 
(«)  Ibid.  «77. 

(3)  Parker^fl  Rtp.  18t. 

(4)  4B.&Ald.  95. 

(5)  Co*p.  166. ' 

(6)  By  3  &  4  Will.  4.  c  50.  ».  W,  tbe  jurisdic- 
tion to  try  in  "any  county  in  Enjjland,'*wlimit«d 
fo  cfiws  "  irh«re  toe  ofience  is  committed  in  Ensr* 
Ufid." 
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the  defendant  is  rightly  tried  here,  the  li- 
mitation of  time  prescribed  by  6  Geo.  4. 
c.  108.  8.  77,  presents  no  objection  to  this 
information,  because  that  time  is  only  to 
be  reckoned  from  the  period  \then  the 
ofience  is  complete  by  the  unshipping, 
whidi  took  place  within  three  years. 
Jtrms  was  stopped  by  the  Court. 

Lord  ABitroxn,  C.B. — This  is  an  infor- 
mation for  being  concerned  in  unshipping 
tobaooo.  That  unshipping  took  place  in 
Ireland,  and  no  evidence  was  given,  that  the 
defendant  unshipped  or  was  actually  con- 
cerned in  that  act.  It  is  clear,  that  the  part 
taken  by  him  was  not  in  itself  a  participa- 
tioa  in  ^  act  of  unshipping;  fbr  the  goods 
which  he  intended  shoufd  be  taken  on 
board,  might  never  have  been  unshif^ed, 
or  he  might  have  given  notice  of  abandon- 
ing the  adventure,  in  which  case  it  never 
could  be  said,  that  he  was  concerned  in 
the  unshipping.  The  acts  done  by  him 
were  not  tiie  ofi^ce  itself,  but  only  evi- 
dence of  it.  With  regard  to  the  case  of 
Sir  Francis  Burdett,  the  principle  was,  that 
the  fmb^catum  is  the  onhfonence  known 
to  the  law ;  but  that  the  compomng  else- 
where, witfc  a  view  to  a  publication  in  Lon- 
don, was  a  publication  in  London.  The  un- 
shipping is  the  offence,  not  the  hiring  ;— 
and  the  act  does  not  give  a  jurisdiction 
over  oflR^nces  committed  elsewhere,  except 
so  far  as  to  make  the  eamty  immalerial. 
It  takes  for  granted,  that  each  part  of  the 
kingdom  has  its  own  jurisdiction.  , 

BoLLAND,  B. — I  am  of  the  same  opinion. 
The  case  in  Parker's  Reports  arose  on  a 
question,  whether  the  right  of  the  king  to 
try  an  information  in  one  county,  the  of- 
fence arising  in  another,  had  been  taken 
away ;  and  it  was  decided  not,  because  that 
general  right  could  not  be  taken  away 
without  express  negative  words.  The 
question  here  ia,  whether  or  not  Keniieek 
was  concerned  in  the  unshipping  so  as  to 
make  him  liable  in  England.  The  words 
are,  **  assisted  or  concerned  in  unshipping." 
I  do  not  think  that  either  term  is  satisfied. 
He  was  not  present,  so  as  manually  to 
as»sist,  nor  even  living  in  Ireland  at  the 
time,  so  as  to  provide  a  place  for  the  re- 
ception of  the  goods.  The  part  he  took 
in  England  was  no.  part  of  the  offence. 

Alderson,  B. — The  question  is,  what  is 


the  offence  ?  If  any  part  of  the  offence 
arose  here,  then  the  offender  would  be 
triaUe  here.  In  The  King  v.  Burdett\ 
though  the  Court  differ  on  some  points, 
yet  they  all  go  on  the  supposition,  that  the 
writing  is  part  of  the  offence.  Here,  the 
offence  is  the  unshipping,  and  the  whole 
of  that  was  in  Ireland.  A  part  suggested 
to  have  taken  place  in  England,  is  the 
hiring  a  ship  to  go  on  a  foreign  adventure* 
Now,  though  that  may  be  strong  evidence 
to  shew  that  the  defendant  was  concerned 
in  the  offence  subsequently  committed,  yet 
per  #e,  it  is  no  part  of  the  offence. 
GuBNBT,  B.  concurred. 

Rule  absolute. 


1837.     \         J 
June  8     f  ^^"     owKN  v,  eicuard  owen. 

Evidence — Inclosure — Commissioner, 

To  prove  that  A,  B,  is  a  commissioner 
under  a  local  Inclosure  Act  (in  which  he  is 
not  namedjt  semble,  that  the  mere  produce 
tion  of  an  award  by  him  is  not  sufficient^  but 
that  evidence  should  be  given,  either  of  his 
appointment,  dr  of  his  acting  as  ciMmissionei^ 
on  other  occasions. 

This  was  an  ejectment  brought  for  cer- 
tain lands  alleged  to  be  allotments  undef 
an  Inclosure  Act* 

It  was  tried,  before  Bosanquet,  J.,  at 
the  last  Assizes  for  Carnarvonshire,  and 
an  award  made  by  one  T.  Roberts,  with 
his  seal  annexed,  was  relied  upon  by  th0 
lessors  of  the  plaintiff"  as  sufficient  evi- 
dence of  title,  without  proof  of  the  com- 
missioner's appointment,  or  of  his  acting- 
in  such  capacity  on  any  other  occasions. 
The  local  act,  which  was  passed  in  180^, 
nominated  one  Walter  Jones  as  commis- 
siolier,  and  provided  for  the  appointment, 
in  a  specified  manner,  of  a  successor  in 
the  event  of  his  death  or  incapacity  to  act. 
Walter  Jones  died  before  the  date  of  this 
award.  The  lessors  of  the  plaintiff  having 
obtained  a  verdict, — 

R.  V,  Richards  moved  for  a  rule  to  shew 
cause  why  it  should  not  be  set  aside,  and 
a  new  trial  had ;  and  contended,  that  the 
mere  production  of  the  award  by  Roberts 
was  not  sufBciept  evidence  of  his  title  as 
commissioner.   The  General  Inclosure  Acty 
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41  Geo.  3.  c«  109.  s.  1,  enacts,  ''That  no 
person  shall  he  capable  of  acting  as  a  com- 
missioner until  he  shall  have  taken  and 
subscribed  the  oath  therein  directed,  which 
oath  is  ordered  to  be  annexed  to  and  en- 
rolled with  the  award  of  any  commis- 
sioner, and  a  copy  of  the  enrolment  thereof 
to  be  admitted  as  legal  evidence/'  What- 
ever is  not  provided  for  by  the  act,  is  to 
be  proved  as  in  any  other  case.  Here  a 
new  commissioner  was  appointed  in  lieu 
of  Jones,  by  parties  who  haid  no  authority, 
unless  they  pursued  the  powers  given  to 
them  by  the  local  act.  The  mode^  there- 
fore, of  appointment  by  them  should  have 
been  shewn.  In  the  ordinary  case  of  a 
submission  to  arbitration,  if  an  umpire 
makes  an  award,  it  must  be  shewn  that  he 
had  authority  within  the  terms  of  the  sub- 
mission, and  it  is  not  enough  that  he  took 
part  with  the  arbitrators,  and  acted.  These 
private  acts  are  in  the  nature  of  bargains 
between  the  parties.  Neither  is  there  to 
be  any  presumption  on  the  ground  of  Ro- 
berts being  a  public  officer ;  for  the  defect 
lies  in  the  proof  of  that  fact.  If  his  title 
were  once  proved,  the  legality  of  his  acts 
might  be  presumed.  He  cited  The  King 
V.  HiuUngfield{l),  The  King  v.  Lord  Danm-- 
shire  (Jt). 

[Pakkb,  B. — The  party  not  being  a 
commissioner  named  in  the  act,  there  ought 
perhaps  to  be  general  evidence,  indepen* 
dently  of  the  mere  award,  of  his  acting  as 
a  commissioner.] 

A  rule  having  been  granted  on  this 
point — 

Jervit  shewed  cause ;  and,  upon  his  state- 
ment that  this  objection  had  not  been  made 
at  the  trial,  the  rule  was  discharged, — 

Aldsrsok,  B.  observing,  that  the  ob- 
jection, otherwise,  seemed  a  good  one. 


1837.   \    SMITH  AMD  ANOTHSR  0. 

June  12.  )  BROWN. 

Writ  of  Trial— Irregularity. 

The  act  S^4  WilL  4.  c.  42.  s.  17.  does 
not  enable  the  under-sheriff  to  try  actions  for 
torts,  though  by  consent  of  parties. 

(1)  t  Mao.  &  Selw.  558. 

(«)  4  Ad.  fit  E.  698 ;  •.  c  5  Uw  J.  lUp.  (n.s.) 
M.C.7S.  r  V       / 


This  was  an  action  on  the  case^agaiast 
a  carrier,  for  negligence,  and  tried,l>y  oos- 
sent  of  the  parties,  before  the  unaer-she- 
riff  of  Bristol.  The  defendant  pleaded, 
first,  not  guilty;  and,  secondly,  a  speciil 
plea.  The  jury  found  for  the  plaintifis 
upon  the  first  plea  with  liL  damages,  and 
cosU  40«. ;  and  for  the  defendant  upon  the 
second  plea. 

Addison  obtained  a  rule  to  shew  caose 
why  the  judgment  signed  by  Uie  plaintifis 
should  not  be  set  aside  for  irregularity, 
with  costs,  and  why  the  roaster  or  the  fdain- 
tiffs,  their  attorney  or  agent,  should  not 
deliver  up  to  the  defendumt  the  writ  of 
trial  and  the  sheriff's  indorsement^  on  the 
ground,  that  the  defendant  having  obtam- 
ed  a  verdict  upon  the  second  pin,  which 
went  to  the  whole  declaration,  the  plaintifls 
were  not  entitled  to  have  the  postea  deliv- 
ered up  to  them,  or  to  sign  judgment.  He 
cited  Kivian  v.  Blahe  (1). 

Ball  shewed  cause. — ^The  plaintiflb  had 
damages  upon  the  general  issue ;  and  were, 
therefore,  entitled  to  the  postea;  but  justice 
would  best  be  dime  by  setting  aside  the 
writ  of  trial  altogether,  as  the  act  3  &  4 
Will.  4.  only  ap^es  to  debts  and  pecu- 
niary demanids,  and  not  to  torts — Wmtsm 
V.  Abbott  (£).  It  makes  no  differeiice  that 
the  case  went  down  by  consent, 

[Alpbrson,  B.— The  last  part  of  the 
rule  cannot  be  supported,  as  the  whole 
matter  was  coram  nonjudiee.^ 

AddisoHf  contnL — ^The  writ  was  tdien 
down  by  consent  of  both  parties. 

Lord  Abivobr,  C.B. — Upon  the  reoard 
no  judgment  has  yet  been  obtained;  so 
we  shaU  put  neither  party  in  a  situatkm  to 
have  it. 

Aldsrsok,  B. — It  is  quite  dear,  diat  the 
judgment  may  be  set  aside ;  bat  die  latto* 
part  of  the  rule  cannot  be  suimorted.  Both 
have  been  pardes  to  an  ille^  tranaacdos* 
in  taking  this  case  before  an  incompetent 
tribunal. 

Rule  absolute^  for  seiimgande  the 
judgmenif  emd  discharged  at  ta 
the  other  part. 

(1)  iiEMt,f6S. 
(«)  t  Dowl.  P.C.  Sl5, 
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1837. 


} 


HAT  V.  FISaSR. 


Pleading — BUI  of  Exchange, 

The  declaration  statedj  that  the  defendant 
accepted  a  bill  of  exchange^  which^  not  being 
fund  when  due^  certain  proceedings  nrere 
taken  in  Scotland  (setting  them  out)t  whkh 
on  the  trial  were  argued  to  be'eqimalent  to 
a- judgment  against  the  defendant^  so  as  to 
dispense  with  the  necessity  of  producing  and 
proving  the  bill: — Held,  that  there  being 
no  allegation  that  these  proceedings  were  a 
judgment  or  equivalent  thereto,  the  Court 
could  not  take  cognizance  of  their  eject ;  and 
thatf  ther^orct  the  declaration  could  only  be 
considered  as  oHe  on  a  bill  of  exchange. 

Atsumpsit.  The  first  count  was  on  a 
bill  of  exchange,  dated  in  1829.  The  se- 
cond count  was  as  follows : — Whereas  the 
plamtifis,  heretofore,  to  wit,  on  the  15  th 
day  of  January  1829,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land called  Scotland,  made  their  certain 
bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendant,  and  thereby  re- 
quired the  defendant  to  pay  to  the  order 
of  the  plaintiffs,  at  a  certain  place  in  the 
aaid  part  of  the  said  United  Kingdom 
called  Scotland,  to  wit,  at  the  cellars  of  the 
plaintiffs,  103,  Hutchison  Street,  231. 12«., 
three  months  after  the  date  thereof,  which 
period  had,  before  the  protesting  and  re- 
gistering of  the  sud  bill  and  protest  as 
hereinafter  mentioned,  elapsed;  and  the 
defendant  then  accepted  the  said  bill,  but 
did  not  pay  the  same  when  due,  although 
the  same  was  duly,  according  to  the  law  of 
Scotland  aforesaid,  presented  and  protested 
for  non-payment,  at  the  place  where  the 
same  was  so  made  payable  as  aforesaid, 
when  the  same  was  due,  to  wit,  on  the  7th 
d^  of  September,  a.d.  1829,  and  there- 
upon afterwards,  and  after  the  said  bill 
had  been  so  made,  accepted,  presented, 
and  protested  for  non-payment  as  last 
aforesaid,  and  after  the  same  Was  due  and 
payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on  the  7th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1829,  the  said 
protest  was  duly,  according  to  the  law  of 
the  said  part  of  the  United  Kingdom  called 
Scotland,  registered  on  behalf  of  the  plain- 
New  Series,  VL—Exoheq.  Pl. 


tiffs,  in  the  court  of  our  late  Lord  King 
George  the  Fourth,  before  the  Lords  of 
Council  and  Session  at  Edinburgh,  in  that 
part  of  the  said  United  Kingdom  called 
Scotland,  and  thereupon  afterwards  and 
after  the  said  registering  was  so  made  as 
aforesaid,  to  wit,  on  the  8th  day  of  Septem- 
ber, in  the  year  last  aforesaid,  his  said  late 
Majesty's  letters  of  horning  and  poinding 
did  issue  out  of  the  said  court  at  the  suit  of 
the  plaintiffs  against  the  defendant,  directed 
to  certain  officers  therein  mentioned,  con- 
jointly and  severally,  to  wit,  amongst  other 
officers  to  the  messenger  at  arms,  whereby 
our  Lord  the  said  late  King  charged  the 
said  messenger  at  arms,  amongst  other 
things,  on  si^t  thereof,  to  pass,  and  in  his 
said  Majesty's  name  and  authority,  law- 
fully command  and  charge  the  defendant 
personally,  or  at  his.  dwelling-house,  to 
make  payment  to  the  plaintiffs  of  the 
aforesaid  principal  sum  of  23/#  12«.  sterling, 
and  the  legal  interest  thereof,  since  the 
said  bill  fell  due,  till  payment,  after  the 
form  and  tenor  of  the  said  bill  and  regis- 
tered protest,  in  all  points  within  six  days 
next  after  he  should  be  so  charged  thereto, 
under  the  pain  of  rebellion,  and  putting 
him  to  the  horn,  wherein,  if  he  should  &il, 
the  space  being  elapsed,  immediately  there- 
after, to  denounce  him  his  said  Majesty's 
rebel,  put  him  to  the  horn,  and  use  the 
whole  other  order  against  him  prescribed 
by  law ;  which  siud  letters  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid, 
were  duly  delivered  to  William  Inglis,  then 
and  from  thence  until  and  at  the  time  of 
the  making  of  the  charge  hereinafter  men- 
tioned, being  the  messenger  at  arms  to 
whom  the  said  letters  were  so  directed  as 
aforesaid,  to  be  executed  according  to  the 
law  of  Scotland  aforesaid ;  and  thereupon 
afterwards,  and  after  the  delivery  of  the 
said  letters  to  the  said  William  Inglis  as 
aforesaid,  to  wit,  on  the  9th  day  of  Sep- 
tember A.D.  1829,  by  virtue  of  the  said 
letters  of  horning  and  poinding,  raised  at 
the  instance  of  the  plaintiffs  against  the 
defendant,  the  said  William  Inglis,  so  then 
being  such  messenger  at  arms  as  aforesaid, 
in  Scotland  aforesaid,  passed,  and  in  his 
said  Majesty's  name  and  authority,  and 
lawfully  commanded  and  charged  the  de- 
fendant, at  his,  the  defendant's,  dwelling- 
house,  being  in  Scotland  aforesaid,  to  make 
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payment  to  plaintiffs  of  the  said  principal 
sum  and  interest,  and  that  within  the  space 
of  six  days  then  next  following,  and  under 
the  pain  of  rebellion  and  putting  to  the 
horn;  with  certification  a  just  copy  of 
the  said  charge ;  in  virtue  whereof,  signed 
by  the  said  William  Inglis,  as  such  mes- 
senger, and  bearing  a  certain  date,  to  wit, 
the  day  and  year  last  aforesaid,  and  also 
the  date  and  signetting  of  the  aforesaid 
letters,  with  the  names  and  designations  of 
the  subscribing  witnesses,  and  to  the  afore- 
said effect,  the  said  William  Inglis  so  then 
being  such  messenger  at  arms  as  aforesaid, 
then  at  the  time  of  making  the  said  charge, 
to  wit,  on  the  day  and  year  last  aforesaid, 
left  for  the  said  defendant,  in  the  hands  of 
a  servant,  within  his  said  dwelling-house 
at  Port  Dundas,  at  Scotland,  as  aforesaid, 
to  be  given  to  the  defendant;  becanse, 
after  due  inquiry  was  made  by  the  said 
William  Inglis,  so  being  such  messenger 
as  aforesaid,  for  the  said  defendant,  the 
said  William  Inglis  could  not  find  the  de- 
fendant personidly  at  the  time  of  making 
the  said  charge,  or  leaving  the  said  copy; 
all  which  acts  and  proceedings  were  so 
done,  taken,  and  happened  as  aforesaid,  in 
Scotland  as  aforesaid,  according  to  the 
law  of  Scotland  aforesaid ;  yet  the  defen- 
dant did  not  make  payment  of  such  prin- 
cipal and  interest  as  aforesaid,  within  the 
space  of  six  days,  but  the  same,  at  t&e 
expiration  of  the  said  six  days,  and  from 
thence  until  the  making  of  the  promise 
hereinafter  next  mentioned,  continued 
wholly  due  and  unsatisfied  to  theplaintiflfk; 
whereupon  and  by  virtue  of  the  said  se- 
veral premises,  af^r  the  said  six  days  had 
expired,  to  wit,  on  the  1st  day  of  October, 
A.n.  181^9,  the  defendant  became  and  was 
liable  to  pay  to  the  plaintiffs  the  said  prin- 
cipal sum  in  the  said  bill  specified,  with 
interest  thereon  from  the  time  when  the 
same  became  due  until  payment,  and  being 
so  liable,  the  defendant  thereupon  after- 
wards, to  wit,  on  the  day  and  year  last 
aforesaid,  in  consideration  of  his,  the  de- 
fendant's, said  liability,  promised  the  plain- 
tiffs to  pay  the  said  principal  and  interest 
to  the  plaintiffs  on  request,  yet  he  hath 
disregarded  his  promise,  and  has  not  paid 
the  said  principal  and  interest,  or  any  part 
thereof;  and  the  plaintiffs  aver,  that  before 
•nd  at  the  time  of  the  commencement  of 


this  suit,  the  said  interest  amounted  to  « 
large  sum,  to  wit,  6/.  19». 

The  particulars  stated,  that  the  action 
was  brought  to  recover  the  sum  oft$L  1S«., 
being  the  amount  of  the  bill  of  exchange 
mentioned  in  the  first  count  of  the  decla- 
ration, and  for  interest  thereon ;  and  that 
the  plaintiffs  would  rdy  on  the  whole  or 
any  part  of  their  dedaration  for  the  reeo- 
very  thereof. 

PUas — first,  to  all  the  dedaratioii  ex- 
cept the  first  count,  non  assumpsit ;  second, 
to  all  the  declaration,  the  Statute  of  Limi- 
tations. 

At  the  trial,  in  London,  before  Lord 
Abinger,  C.  B.,  the  bill  itself  was  not 
prov^,  but  evidence  was  given  to  shew 
the  nature  of  the  proceedmgs  in  Scotland 
upon  it,  and  that  they  were  equivalent  to 
a  decree  or  judgment.  The  coonsel  for 
the  defendant  objected  that  snch  was  not 
the  effect  of  these  proceedings ;  and  alsoi 
that  the  particulars  limited  thie  daia  of 
the  i^aintiffs  to  the  bill  itself,  whereas 
they  were  seeking  the  benefit  of  a  new 
cause  of  action,  and  that,  in  any  case,  the 
bill  should  be  produced.  The  jury,  under 
the  direction  of  the  learned  Judge,  found 
a  verdict  for  the  plamtiff*  on  ^  second 
count ;  and  in  Easter  term  a  mle  was  ob*> 
tained  to  have  that  verdict  entered  for  the 
defendant,  on  the  grounds  advanced  at  the 
trial. 

Shee  and  Addiion  shewed  cause,  and 
argued,  that  the  proceedings  wore  tanta- 
mount to  a  judgment,  to  which  the  Statute 
of  Limitations  was  no  bar,  and  that  the 
grounds  of  the  judgment  need  not  be  shewn, 
nor  the  bill  proved.  They  ftirdier  argued, 
that  the  particulars  were  sufficient,  (and 
to  this  the  Court  appeared  to  assent). 

Crestmell  (Wigkimum  was  with  him)  was 
stopped  by  the  Court. 

Loan  Abinger,  C.  B. — This  is  substan- 
tially a  count  on  a  bill  of  exchange.  AU 
else  in  it  is  unintelligible.  A  dedaratioa 
on  a  foreign  judgment  states  that  it  is  so; 
but  there  is  no  part  of  this  dedaralioB 
which  contains  any  such  allegation.  Hotr, 
on  this  record,  are  we  to  see  that  there  hss 
been  a  judgment?  We  cannot  come  to  tbst 
conclusion  without  admitting  parol  evi- 
dence of  the  nature  of  these  proceedings. 
To  this  count  the  defendant  could  not  ba?e 
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^tnurred.  becnuse  the  bill,  which  is  al- 
leged in  it,  is  enough  to  support  a  promise, 
and  the  rest  might  be  treated  as  surplus- 
age. Then,  the  only  material  part  not 
being  proved,  the  defendant  is  entitled  to 
a  verdict. 

Parks,  B. — I  am' of  the  same  opinion. 
The  only  part  which  is  clearly  stated  is 
the  averment  that  the  defendant  accepted 
the  bilL  If  you  strike  out  that,  is  there 
enough  to  give  a  right  of  action?  There 
should  have  been  an  allegation  that  the  pro- 
ceedings are  equivalent  to  a  decree.  This 
is  advanced  only  as  a  conclusion  in  point 
of  law  from  the  premises,  not  as  an  alle- 
gation of  fact.  There  being  then  no  alle- 
gation of  a  decree,  or  that  the  proceedings 
were  equivalent  to  one,  the  only  part  that 
is  good  is  the  part  which  relates  to  the 
bill ;  and,  that  not  being  proved,  the  de- 
fendant must  have  a  verdict. 

Alpkrson,  B. — If  there  be  a  suffici^t 
cause  of  action,  without  the  averment  that 
the  bill  was  accepted  by  the  defendant, 
that  is  enough.  But  we  cannot  say,  upon 
this  record,  that  there  is  any  cause  of  ac- 
tion independently  of  the  bill. 

Ruk  absolute. 


/'sir    JOHN    SMITH,    KNIOHT,  V0 

18S7  f       '^^^^^^  STARLING  DAT  AND 

J  1       <        HSNRT  FRAMLINOHAM  DAT, 

^^        '      J       EXECUTORS  or  SIR  HAYLBTT 

V      FRAMLINOHAM. 

Executor  and  Administrator — Pka  of 
Plene  administravit — Distress. 

Where  certain  parts  of  the  residue  of  the 
testator's  estate  remamed  in  the  hands  of  the 
ewcutors  (e^ier  payment  of  all  the  dehts  of 
whkh  they  had  noticejf  and  they  invested 
the  same  in  the  funds  in  their  omn  names t 
and  reeeked  the  dividends,  and  paid  them 
aver  to  the  legatees,  in  satisfaction  of  their 
legacies  under  the  will: — Heldy  that  under 
t£f^e  circumstances  the  executors  could  not 
support  a  plea  of  plene  administraverunt 
to  an  action  against  them  upon  a  specialty 
debt  of  the  Ustator,  of  which  they  had  had 
no  notice. 

Where  A,  grasUed  a  lease  to  B,  of  pre* 
noses f  for  sixty^-oae  years,  and  efierwards 
granted  a  lease  to  C,  of  the  same  premises^ 
to  commence  at  the  expiration  of  the  sixty^ 


one  years: — Held,  thaif  by  the  lea$e  to  C, 
A.  £d  not  part  with  his  reversion,  so  as  to 
disentitle  him  to  distrain  for  rent,  ttnder  the 
lease  to  B, 

Debt  upon  a  bond  of  indemnity,  dated 
the  24th  of  May  1819,  given  by  the  testa- 
tor to  the  plaintiff,  subject  to  a  certain 
condition;  whereby,  afler  reciting  an  in- 
denture of  lease  of  the  28th  of  February 
1786,  between  Sir  Thomas  Spence  Wilson, 
since  deceased,  and  Dame  Jane  his  wife,  of 
the  one  part,  and  Samuel  Noble  of  the 
other  part,  of  certain  premises  for  forty 
years,  from  Christmas,  1785  ;  and  further 
reciting  another  indenture  of  lease  of  the 
10th  of  December  1809,  between  the  said 
Dame  Jane  and  Sir  T.  M.  Wilson,  her 
son,  of  the  one  part,  and  Mark  Noble  of 
the  other  part,  of  certain  other  premises, 
from  September  1808,  for  sixty-one  years; 
and  furUier  reciting  a  sub-lease  of  the  20tli 
of  May  1816,  by  the  Nobles  to  Sir  H. 
Framlingham,  wiUi  the  consent  of  D.  J.  W«, 
of  parts  of  the  premises  respectively  de- 
mised to  them  by  the  leases  of  1786  and 
1809;  further  reciting  another  indenture  of 
lease  of  the  80^  of  August  1816,  and  made 
between  the  said  Dame  Jane  Wilson  and 
the  said  Sir  T.  M.  Wilson  of  the  one  jpart, 
and  the  said  Sir  H.  Framlingham  of  the 
other  part,  by  which  indenture,  for  the 
considerations  therein  mentioned,  they,  the 
said  Dame  J.  W.  and  Sir  T.  M.  W.,  de- 
mised and  leased  unto  Sir  H.  F.,  his  exe- 
cutors, administrators,  and  assigns,  the 
same  portion  of  the  premises  as  is  com- 
prised in  the  sub-lease  of  the  20th  of  May 
1816,  and  which  is  part  of  the  same  land 
as  is  comprised  in  the  leases  respectively 
of  the  28th  of  February  1786  and  the  10th 
of  December  1809,  to  hold  the  pieces  of 
land  demised  by  the  lease  of  the  28th  of 
February  1786,  from  the  25th  day  of  De- 
cember 1825,  when  the  term  of  forty  years, 
thereby  created,  would  determine,  for  the 
full  term  of  forty-three  years  and  three 
quarters,  then  next  following,  and  to  hold 
the  lands  comprised  in  the  lease  of  the 
10th  of  December  1809,  from  the  29th 
day  of  September  1869  (when  the  said 
term  of  sixty-one  years,  Aereby  created, 
would  expire),  for  and  during  the  full 
term  of  seventeen  years,  thence  next  en- 
suing»  subject,  during  the  said  term  of 
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forty-three  years  and  three  quarters,  to  a 
yearly  rent  of  34^.,  payable  to  the  said 
Dame  J.  W.  and  her  assigns  during  her 
life,  and  afler  her  decease,  to  the  said  Sir 
T.  M.  W.  during  the  residue  of  the  said 
term;  and  also  subject,  during  the  said 
term  of  seventeen  years,  to  the  yearly  rent 
of  52^.,  payable  to  the  said  Sir  T.  M.  W., 
his  heirs  and  assigns,  and  to  the  perform- 
ance of  the  covenant  therein  for  payment  of 
the  yearly  rent  of  6/.,  as  the  consideration 
for  the  grant  of  the  reversion  of  terms  there- 
by granted,  and  all  other  covenants  and 
agreements  therein  reserved  and  contained ; 
and  further  reciting,  that  by  indenture  of 
assignment,  bearing  even  date  with  the 
said  bond  of  indemnitv,  and  made  between 
the  said  Sir  H.  Frarolingham,  of  the  first 
part,  and  the  said  plaintiff  of  the  second 
part,  the  said  messuages,  tenements,  erec- 
tions, buildings,  and  other  premises,  com- 
prised in,  and  demised  by  the  said  in- 
dentures of  lease  of  the  20th  of  May 
1816,  and  the  30 th  of  August  1816,  were 
assigned  to  and  were  then  vested  in  the 
said  plaintiff*,  for  all  the  residue  of  the 
said  term  of  years,  granted  by  the  said 
indenture  of  lease,  subject  to  the  costs, 
covenants,  and  agreements  on  the  tenant's, 
lessee's,  or  assignees'  part  to  be  paid,  ob- 
served, and  performed  for  or  in  respect  of 
the  same  premises ;  and  reciting,  that  upon 
treating  for  the  sale  of  the  said  leasehold 
premises  to  the  said  plaintiff,  it  was  and  is 
among  other  things  agreed  that  the  said  Sir 
H.  Framlingham  should  enter  into  a  certain 
written  obligation,  to  be  conditioned  as 
thereinafter  is  expressed; — the  conditian 
of  the  said  written  obligation  was  declared 
to  be  such,  that  if  the  said  Sir  H.  Fram- 
lingham, his  executors,  administrators,  and 
assigns,  should,  from  time  to  time,  and  at 
all  times  thereafter,  well  and  sufficiently 
save,  defend,  protect,  and  keep  harmless 
and  indemnified  the  said  plaintiff,  his  exe- 
cutors, administrators,  and  assigns,  and 
his  and  their  estate  and  effects  whatsoever 
and  wheresoever^  and  particularly  the  said 
hereditaments  so  assigned  as  aforesaid,  or 
intended  so  to  be  by  the  said  indenture  of 
agreement  of  even  date  therewith,  with 
their  appurtenances,  from  and  against  the 
payment  of  the  rents  respectively  reserved 
in  and  by  the  said  indentures  of  lease  of 
the  28th  of  February  1786  and  the  10th 


of  December  1809,  and  all  actions,  smts, 
costs,  charges,  damages,  losses,  and  ex- 
penses whatsoever,  which  he  or  tfiey  might 
sustain  or  incur,  for  or  by  reason  or  on 
account  of  the  same  rants,  or  either  of 
them,  or  any  non-payment  of  the  same,  or 
any  part  or  parts  theteof  respectively,  or 
otherwise,  in  relation  thereto,  then  the 
said  written  obligation  should  be  void, 
otherwise  should  be  and  remain  in  full 
force  and  virtue,  as  by  the  said  writii^ 
obligatory  fully  appears. 

The  declaration  then  stated  that  the 
estate  and  interest  of  the  grantors  of  and 
in  all  the  above  demised  premises,  de- 
scended and  came  to  one  Sir  Thomaa  Ma- 
ryon  Wilson,  who  was  seised  thereof  in 
fee,  and  the  obligors  of  the  bond  having 
allowed  rent,  in  respect  of  the  premises 
demised  by  the  indenture  of  the  10th  of 
December  1809,  to  fall  in  arrear.  Sir 
Thomas  Maryon  Wilson  entered  and  dis- 
trained for  the  same,  and  the  plaintiff  wss 
obliged  to  pay  it,  and  that  thereby  an  ac- 
tion accrued  to  him  against  the  defendants, 
upon  the  said  bond. 

PleM—First,  that  defendants  had  folly 
administered  before  the  commencement  of 
the  suit.  Second,  that  afler  making  the 
said  bond.  Sir  H.  Framlingham  died  in 
1 820,  and  that  defendants  had  no  notice  of 
the  bond  till  August  1835 ;  that  they  had 
fully  administered  before  notice,  and  had 
no  goods^  or  chatteb  to  administer  since 
notice. 

The  replication  traversed  these  pleas, 
and  thereupon  issues  were  joined. 

The  cause  was  tried,  before  Lord  Abio- 
ffer,  C.  B.  at  the  Middlesex  Sittings  after 
Michaelmas  term,  1836,  when  a  verdict 
was  taken  for  the  plaintiff,  with  etSL  5*. 
damages,  assessed  on  the  breach  assigned, 
subject  to  the  opinion  of  this  Court,  apoo 
the  following  case,  with  liberty  for  eimer 
party  to  turn  the  same  into  a  special  ver- 
dict. 

The  declaration  was  proved  in  pcni^  ^ 
fact. 

The  defendants  contend,  that  it  is  insuf- 
ficient in  point  of  law.  If  tJie  Court  should 
be  of  that  opinion,  the  judgment  is  to  be 
arrested,  and  the  subsequent  question  does 
not  arise;  but  if  the  Court  should  be  of 
opinion  ^at  the  declaration  is  sufficient, 
the  defendants  rely  upon  the  foUowing 


Digitized  by 


Google        j 


TMNITY  TERM,  1837. 


%n 


&ct8  as  supporting  one  or  other  of  their 
pleas: — 

Sir  Haylett  Framlingham,  in  the  plead- 
ings mentioned^  died  on  the  10  th  of  May 
18J20.  He  left  a  will  properly  executed 
and  attested  by  two  witnesses,  dated  the 
2nd  of  June  1815,  Vhfch  was  proved  in 
the  Prerogative  Court  of  Canterbury  on 
the  17th  of  July  1820,  by  the  defendants, 
Thomas  Starling  Day  and  Henry  Fram- 
hngham  Day,  &e  executors  thereof,  of 
which  the  following  is  a  copy : — 

**  This  is  the  last  will  and  testament  of 
roe.    Sir   Haylett  Framlingham,    Knight 
Commander  of  the  Honourable  Order  of 
the  Bath,  and  colonel  of  the  Royal  Horse 
Artillery,  made,  published,  and  declared 
this  2nd  day  of  June,  in  the  year  of  our 
Lord,  1815.   First,  I  nominate  and  appoint 
my  nephews,  Thomas  Starling  Day  and 
Henry  F.  Day,  executors  of  this  my  will ; 
and  I  do  hereby  authorisKe  and  direct  my 
said  executors,  as  soon  as  conveniently 
may  be  after  my  decease,  to  convert  all 
the  personal  estate  and  eflTects  of  which  I 
shall  die  possessed  into  ready  money,  and 
after  the  payment  thereout  of  my  just  debts, 
and  funeral  and  testamentary  charges,  to 
lay  out  and  invest  the  residue  thereof,  in 
their  names,  in  the  public  stocks  or  funds 
of  this  kingdom,  and  the  dividends  or  in- 
terest thereof  I  give  and  bequeath  unto 
my  sisters,  Frances  and  Ann  Framlingham, 
to  be  paid  to  them  in  equal  moieties  during 
their  joint  lives ;  and  after  the  decease  of 
either  of  my  said  sisters,  I  give  the  whole 
of  such  dividends  or  interest  unto  the  sur- 
vivor, for  and  during  her  life ;  and  after 
the  decease  of  such  survivor,  then  I  give 
and  bequeath  the  principal  money,  which 
shall  be  so  laid  out  and  invested  in  the 
said  stocks  or  funds,  unto  all  or  any  one 
or  more  of  the  children  or  grandchildren 
of  my  sister  Margaret  Day,  in  such  parts, 
shares,  and  proportions,  upon  such  trusts, 
and  to  be  payable  at  such  times,  as  she,  the 
said  Margaret  Day,  shall,  by  her  last  will 
and  testament,  in  writing,  or  any  writing 
purporting  to  be  or  being  in  the  nature  of 
her  last  will  and  testament,  or  any  codicil 
or  codicils  thereto,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of  two  or 
more  credible  witnesses,  direct,  limit,  or 
Bppoint;  but  if  it  shall  happen  that  my 
said  sister  Margaret  Day  shall  not  make 


any  such  direction,  limitation,  or  appoint- 
ment, then  I  give  and  bequeath  the  said 
principal  sum  of  money  unto  all  the  chil- 
dren of  my  said  sister  Margaret  Day,  who 
shall  be  living  at  her  decease,  and  the  issue 
of  such  of  her  children  as  shall  then  happen 
to  be  dead,  equally  to  be  divided  amongst 
them,  share  and  share  alike ;  but  it  is  my 
will  Uiat  the  issue  of  any  deceased  child  or 
children  shall  be  only  entitled  to  the  share 
or  shares  which  the  parent  or  parents  of 
such  issue  would  have  received,  if  he,  she^ 
or  they  had  been  living  at  the  time  of  the 
decease  of  my  said  sister  Margaret  Day. 
And,  lastly,  I  give  and  bequeath  unto  my 
nephew,  James  Day,  a  lieutenant  in  tlie 
Royal  Artillery,  all  the  badges  or  marks 
of  merit  or  distinction  which  I  now  possess 
or  may  hereafter  be  honoured  with«  In 
witness  whereof,  I  have,  to  this  my  last 
will  and  testament,  contained  in  one  sheet 
of  paper,  written  on  three  sides,  set  my 
hand,  and  affixed  my  seal,  the  day  and 
year  first  above  written." 

The  testator  died  possessed  of  personal 
property  to  the  amount  of  1,676/.  2«.  2d, 
and  the  said  T.  S.  Day  and  Henry  F.  Day 
received  assets  to  that  amount,  including 
the  produce  of  997/.  10«.  new  4L  per  cent, 
annuities,  formerly  950/.  navy  51.  per  cents, 
hereafter  mentioned.  They  paid  the  debts, 
and  funeral  and  testamentary  expenses  of 
the  testator,  Sir  H.  Frandingham,  to  the 
amount  of  525/.  4«.  5d, 

On  the  dOth  of  November  1820,  the  said 
T.  S.  Day  and  H.  F.  Day  laid  out  the  sum 
of  158/.  1 5s,  in  the  purchase  of  150/.  navy 
5/.  per  cents.,  in  their  names,  in  pursuance 
of  the  will  of  Sir  H.  Framlingham,  for  the 
benefit  of  Frances  and  Ann  Framlingham, 
the  legatees  for  life.  On  the  17th  of  Oc- 
tober 1821,  the  said  T.  S.  Day  and  H.  F. 
Day  passed  the  accounts  of  the  estate  and 
efTecU  of  the  testator,  Sir  H.  Framling- 
ham, at  the  Legacy  Office,  Somerset 
House,  and  paid  the  sum  of  29/.  8«.  1  Id. 
for  the  legacy  duty  thereon,  at  the  rate  of 
3/.  per  cent.,  payable  by  the  legatees  under 
the  will. 

In  the  month  of  March  1824,  the  said 
T.  S.  Day  and  H.  F.  Day,  with  the  privity 
and  consent  of  the  parties  interested,  sold 
out  the  sum  of  997/.  lO^.'new  4/.  per  cent, 
annuities,  formerly  950/.  navy  5/.  per  cent 
annuities,  then  standing  in  the  name  of  the 
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said  Sir  Haylett  FramliDghani,  which  pro- 
duced the  sum  of  1,0GH.  5s.  Zd. 

The  said  T.  S.  Day  and  H.  F.  Day,  in 
March  1824»  lent,  on  mortgage,  in  their 
names,  at  61.  per  cent,  to  Mr.  William 
Pearson,  of  Sprole,  Norfolk,  the  sum  of 
1,000/.,  part  of  the  produce  arising  from 
the  sale  of  the  997/.  10«.  new  4/.  per  cents. 

On  the  10th  of  June  1826,  the  said  T. 
S.  Day  and  H.  F.  Day  received  back  the 
sum  of  1,000/.  of  the  said  William  Pearson, 
in  discharge  of  his  said  mortgage. 

On  the  22nd  of  August  1826,  the  said 
T.  S.  Day  and  H.  F.  Day  laid  out  the  sum 
of  1,028/.  7«.  9c/.,  including  the  said  sum 
of  l,000i.,  with  the  consent,  in  writing,  of 
Frances  Framlingham,  Ann  Framlingham, 
and  Margaret  Day,  the  legatees  for  life, 
and  themselves,  the  said  T.  S.  Day,  H.  F. 
Day,  James  Day,  George  Day,  E.  Day, 
William  Day,  William  Foster,  Z.  Lucas 
Worship,  and  S.  Day,  the  legatees  entitled> 
to  the  reversion  under  the  said  will  of  the 
said  Sir  H.  Framlingham,  in  the  purchase 
of  694.  bank  long  annuities,  in  the  names 
of  the  said  T.  S.  Day  and  H.  F.  Day. 
under  the  trusto  of  the  will,  for  the  benefit 
of  die  said  Frances  and  Ann  Framlingham, 
the  legatees  for  life,  who  are  now  respec- 
tively living.  The  value  of  the  said  long 
ranuities  exceeds  the  damages  assessed  as 
aforesaid. 

The  said  T.  S.  Day  and  H.  F.  Day,  from 
the  year  1821  to  the  commencement  of 
fliis  action,  received  all  the  dividends  and 
interest,  from  time  to  time,  as  they  became 
due  and  payable  on  the  said  sum  of  950^ 
navy  5/.  per  cents.,  afterwards  997/.  10». 
new  4/.  per  cents.,  until  the  sale  thereof 
as  aforesaid ;  and  also  on  the  said  sum  of 
1,000/.,  lent  on  mortgage  to  the  said  Wm. 
Pearson  as  aforesaid,  until  the  same  was 
paid  off;  and  afterwards  on  the  said  sum 
of  53/.  bank  long  annuities ;  and  also  on 
the  said  sum  of  150/.  navy  61.  per  cent, 
annuities,  afterwards  157/.  10*.,  new  4/.  per 
cent,  annuities,  and  now  157/.  lOs.  d^.  per 
cent,  annuities,  and  paid  the  same  respec- 
tively, from  thne  to  time,  to  Frances  and 
Ann  Framlingham,  the  legatees  for  life, 
under  the  wiu  of  the  said  Sir  H.  Fram- 
lingham, for  their  ase  and  benefit. 

There  are  now  standing  m  the  Bank  of 
England,  in  the  names  of  the  said  T.  S.  Di^ 
and  H.  F.  Day,  the  said  sum  of  5d/.  per 


ann.  long  ailmitties,  and  157^  lOt.,  8^  per 
cent,  annuities. 

The  defendants  first  had  notice  of  the 
bond,  mentioned  in  the  declaradoe,  on  the 
Istof  August  18d5. 

The  question  for  the  opinion  of  the 
Court  is,  whedier  the  preceding  &et8  esta- 
blish either  of  the  defbidanta'  fdeas.  If 
they  do,  the  verdict  for  die  plaintiff  is  to 
be  set  aside,  and  a  verdict  entered  for  tiit 
defendants  upon  both  or  either  of  the  issuea 
arising  out  of  those  pleas,  as  the  Court 
may  direct;  if  they  do  not,  the  verdict  is 
to  stand  for  the  said  625/.  5«.  (or  so  much 
thereof  as  the  Court  shall  direct). 

The  case  was  argued  upon  a  former  day 
by— 

KeUv,  for  the  ^aintiff— The  plaintiff  is 
entided  to  the  judgment  of  tbe  Court. 
First,  the  facts  stated  in  the  case  do  not 
establish  either  of  die  defendants'  pleas. 
The  investments  made  by  the  defenoaats, 
in  their  own  names,  in  the  years  1820, 
1824,  and  1826,  and  the  interest  received 
by  them  upon  diose  investments,  dKm^ 
made  for  the  benefit  of  the  legatees  under 
the  wiU,  are  assets  in  their  huida.  Frott 
the  death  of  the  testator  to  the  pnaenC 
time  all  the  interest  and  dividends  have 
been  paid  to  the  defendants.  It  wiU  be 
said,  that  these  paymenta,  in  aatasfootioB 
of  legacies,  are  an  answer  to  an  action  for 
a  breach  for  non-payment  of  rent  com- 
mitted  since  the  testator's  death ;  but,  as- 
suming that  these  legacies  have  been  paid, 
even  widiout  notice  of  the  bond,  that  pay- 
mmit  will  constitute  no  answer  to  the 
action.  The  Oovernor  a$id  CotHpamp  $f 
the  CkeUea  WaUrwotkt  v.  Camper  (1)  is 
the  only  case  where  it  has  ever  been  held 
that  payment  of  legacies  is  any  anawer  to 
an  acdon  like  this  for  a  debt  of  the  testator. 
There,  twenty-two  years  had  elapaed  with- 
out any  notice  to  the  executor  of  any  out- 
standing claim.  That  case,  however,  hm 
never  been  recognised,  but,  on  the  con- 
trary, much  doubted  in  courts  of  law  and 
equity.  The  payment  of  simple  contract 
debts  may  be  an  answer  to  the  non-pay- 
ment of  debts  of  a  higher  nature  withoat 
notice ;  but  the  payment  of  legacies  is  not 
so,'  and  the  executor  can  compel  the  ]q[a- 
tees  to  refund — Hanldne  v.  Day  (2).    la 

(1)  I  Esp.f75. 
(«>  Anb.  162. 
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Smmmit  ▼/  BQUand(S\  h  was  i|«0iimed» 
ihsLt  for  any  future  breach  the  executor 
would  be  liable  at  law. 

[Aldbrson,  B. — In  that  case  the  execu- 
tor had  notice  of  the  covenant,  though  not 
of  the  breach.] 

Where  legatees  file  a  bill  for  the  pay* 
ment  of  legacies,  and  the  executors  set  up 
some  outstanding  claim  against  the  estate, 
of  which  they  have  had  notice  as  an  an- 
swer, they  are  not  bound  to  pay  the  le- 
gacies without  an  indemnity;  but  where 
the  executors  have  had  no  notice,  and 
debts  arise  afier  payment  of  legacies,  the 
legatees  must  reflind.  In  Davis  v.  Black* 
well {4),  Tindal,  C.J.  says,  "All  the  text- 
books lay  it  down,  that  after  the  pay- 
ment of  debts  it  is  Uie  duty  of  an  executor 
to  pay  legacies.*'  Norman  v.  Baldry(5) 
is  very  similar  to  this  case,  with  the  ex- 
ception that  that  was  a  proceeding  in 
equity.  There,  nine  years  elapsed  without 
any  notice  to  the  executors  of  the  existence 
of  the  bond;  and  the  debt  was  not  con* 
tingent  in  its  nature,  but  existed  for 
eleven  ye«rs,  during  which  time  the  cre- 
ditor might  have  given  notice.  Here  no- 
tice was  given  immediately  on  the  breach. 
Pearttm  v.  ArchdUacon  (6)  is  also  in  point 
But  it  is  not  necessary  to  argue  to  this 
extent  here,  as  at  this  moment  all  the 
money  invested  in  the  funds  is  in  the 
aetual  possession  of  the  executors.  They 
have  paid  the  dividends  to  the  legatees, 
but  still  hold  the  principal  in  their  own 
names.  As  between  the  legatees  and  the 
executors  it  may  be  admitted,  that  in  a 
bill  filed  by  the  former  for  payment  of 
legacies,  the  latter  would  not  be  able  to 
say  they  held  as  trustees ;  but  as  against 
the  plaintiff,  the  executors  have  never 
dispossessed  themselves  of  the  effects  of 
the  testator.  Here  some  legacies  have 
been  paid  within  six  months  ;  as  to  them, 
at  least,  these  pleas  can  be  no  defence,  as 
section  8  of  22  &  2d  Car.  2.  c.  10,  though 
treating  of  administrators,  would  seem 
equally  applicable  to  executors — Davis  v. 
Blackwell.  Secondly,  as  to  the  other  point 
which  is  upon  the  declaration:  the  first 

(5)  5  Mer.  547. 

(4)  9  Biog.S;  t.  c.  1  Iaw  J.  Rep.  (n3.)  C.P. 
140. 

(5)  6  Sim.  Rep.  6tU 

(6)  1  Ale.  &  Nap.  t3.  Irish  Rep. 


Sir  Tp  Mp  Wilsoo  did  not  lose  any  right  m 
a  landlord,  by  extending  the  term  of  the 
lease,  of  the  10th  of  December  1809,  by 
that  of  the  30th  of  August  1816.  It  was 
merely  a  deferring  of  the  reversion,  and 
not  a  granting  of  it  away  in  such  a  manner 
as  to  disentitle  the  present  Sir  T.  M.  Wilson 
to  distrain.  Thome  v.  Wookombe  (7 ),  which 
may  be  cited  on  the  other  side,  and  is  the 
last  of  a  class  of  cases  on  that  subject,  is 
distinguishable  from  this. 

Sir  W.  W.  Follett,  for  the  defendants.—* 
This  is  a  question  of  great  importance. 
It  is  contended,  that  if  an  executor  or  ad- 
ministrator shall  pay  legacies  in  their  due 
course,  he  will  afterwards  be  liable  for 
specialty  debts,  even  though  he  has  had 
no  notice  of  them ;  but  many  of  these  cases 
have  turned  ufK>n  the  length  of  time  that 
has  elapsed  before  any  claim  made.  Now, 
in  this  case  the  testator  died  in  1820;  the 
plaintiff  was  then  holder  of  the  bond,  of 
which  he  gave  no  notice  for  fifleen  years, 
until  be  brought  his  action  in  1835.  In  the 
interval,  the  executors  have  administered 
the  assets.  Are  these  payments  to  be  pro- 
tected ?  But  there  is  a  distinction  in  the 
old  cases;  first,  where  legacies  have  been 
paid  prior  to  the  breach;  and,  secondly, 
where  they  have  been  paid  prior  to  notice* 
The  earliest  case  is  Nector  v.  Sharp  and 
Qenneii(fi\  referred  to  by  Sir  W.  Grant> 
in  Simmons  V.  BoUand;,  and  the  opinion  of 
that  learned  Judge,  if  properly  considered, 
is  in  favour  of  the  defendants.  There  is 
no  authority  for  saying,  that  where  an 
executor  has  administered  the  assets  with- 
out any  notice  of  a  specialty  debt  he  is 
liable  for  that.  If  so,  no  executor  would 
administer. 

[Parks,  B.— He  must  always  take  a9 
indemnity.] 

Hawkins  v.  Day  is  no  authority  that 
payment  of  legacies  before  notice  would 
not  protect  the  executor.  Then  as  to  the 
cases  in  equity,  they  all  proceed  on  the 
assumption  that  the  executor  had  noticct 
In  Simmons  v.  Bolland,  Sir  W.  Grant  treats 
it  as  a  question  of  very  doubtful  law.  If 
a  bill  had  been  filed  for  payment  of  these 
legacies  by  the  l^atees  under  the  will  in 
1824,  and  the  Court  had  thought  a  sufB- 

(7)  3  B.  &  Ad.  586. 

(8)  Cra  Eliz.  466. 
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cient  time  for  creditors  to  come  in  had 
elapsed,  and  had  decreed  pa3rment,  accord- 
ing to  the  argument  on  the  other  side,  this 
would  have  been  no  protection  to  the  exe- 
cutors if  an  action  had  been  afterwards 
brought  against  them  for  non-payment  of 
a  debt.  Suppose  a  legacy  of  5,000/.  to  a 
pauper,  he  could  not  receive  it,  because  he 
couldi  give  no  indemnity.  In  Egnumt  v. 
Fem<m{9),  Lord  Gitfbrd  was  of  opinion 
that  the  executor  incurred  no  liability  by 
paying  over  the  residue  without  an  in- 
demnity; though,  under  the  special  cir- 
cumstances, the  House  of  Lords  reversed 
his  decree,  and  required  an  indemnity  to 
be  given.  In  that  case  the  executor  had 
notice  of  the  contingent  claim.  In  CfilleS" 
pie  V.  AUxander{lO),  the  judgment  of  Lord 
Eldon,  as  to  payment  of  legacies,  is  im- 
portant. In  Norman  v.  Baldry,  the  opi- 
nion of  the  Vice  Chancellor  is  opposed  to 
that  of  Lord  Kenyon  in  The  Cheiiea  fVaUt' 
works  Company  v.  Cowper ;  but  the  latter 
opinion  is  to  be  preferred.  Brooking  v. 
Jennings  (1 1)  and  Harmon  v.  Harmon  (12) 
shew  SiBt  payment  of  debts  in  the  usual 
order  without  notice  is  protected.  In  Da» 
vis  v.  Blacknell  it  does  not  appear  that  the 
executor  had  not  full  notice  of  the  exist- 
ence of  the  covenant,  though  he  had  none 
of  the  breach  when  he  made  over  the 
residue  of  the  assets  to  the  residuary  lega- 
tee. This  case  is  distinguishable  from  that 
quoted  from  the  Irish  reports,  as  there  the 
executor  had  received  notice  of  the  exist- 
ence of  the  instrument :  these  are  the  only 
modem  authorities,  and  it  is  submitted, 
that  there  is  no  vidid  distinction  between 
simple  contract  debts,  which  are  protected 
when  paid  before  specialties  witnout  no- 
tice, and  the  payment  of  legacies  without 
notice,  and  that  an  executor,  bond  fide  ad- 
ministering according  to  his  knowledge,  and 
within  a  reasonable  time  after  probate,  is 
not  responsible  for  debts  of  which  he  has 
no  notice.  Then  as  to  the  investments, 
and  the  sum  of  1,000/.  lent  on  mortgage. 
The  interest  and  dividends  have  been  paid 
to  the  legatees  for  life,  and  though  the 
same  persons  are  executors  and  trustees, 
they  are  to  be  treated  as  distinct,  and  are 

(9)  1  Bligh,  N.8.  671. 

(10)  3  Run.  136. 

(11)  i  Mod.  174. 

(12)  3  Mod.  115. 


in  fact  now  the  trustees.  The  lefptfees  am 
now  the  parties  possessed.  In  WUUams  on 
Executors^  vol.  2,  861,  the  cases  on  this 
subject  are  collected.  And  see  ByrchaU  ▼• 
Bradford{\$),  If  the  defendants  were  now 
to  misapply  these  funds  by  paying  this 
demand,  a  court  of  equity  would  compel 
them  to  make  it  good  as  a  breach  of  trust. 
Secondly,  the  judgment  must  be  arrested, 
as,  by  the  lease  of  the  30th  of  August  1816, 
the  lessor  is  not  the  reverskmer  immedi- 
ately expectant  on  the  determinatioa  of 
the  term  granted  by  the  lease  of  1 809»  and 
had  therefore  no  right  to  distrain.  For 
perfecting  such  second  lease,  attornment 
is  requisite — Bacon's  Abr.  *  Leases,*  n. 

[Parke,  B. — ^That  is  the  case  of  a  lease 
to  take  effect  in  possession.  Here  it  is 
intended  that  the  second  lease  shall  not 
have  effect  until  the  expiration  of  the  first. 
How  can  that  pass  the  reversion!] 

He  also  cited  Doe  d.  fVere  ▼.  Cole  (14). 

Kellff,  in  reply,  as  to  the  first  p<Mnt — 
When  an  executor  sets  up  an  oatstanding 
contingent  liability  as  a  defence  to  a  bill 
filed  by  lejratees  for  payment  of  legacies, 
such  a  defence  is  an  acknowledgment  of 
notice.  By  the  Statute  of  Distribations, 
2t  &  28  Car.  2.  c.  10.  s.  8,  after  the  ex- 
piration of  one  year  an  administrator  may 
pay  legacies,  but  he  should  take  an  in- 
demnity,  whether  he  has  notice  of  debts 
or  not.  It  is  not  contended  that  the  exe- 
cutor is  liable  de  bonis  propriis.  Under 
the  statute,  the  operation  of  refunding  is 
to  take  effect  through  the  administrator; 
the  parties  to  whom  distribution  has  been 
made,  "  shall  refimd  and  pay  back  to  the 
administrator."  There  is  no  difference  be- 
tween such  a  case  and  that  of  an  executor 
pa3ring  under  a  decree.  It  may  be  ad- 
mitted, that  where  an  executor  has  paid 
under  a  decree,  it  is  hard  he  should  have 
afterwards  to  settle  a  creditor's  demand; 
but  a  court  of  equity  takes  every  step  to 
bring  all  the  claims  before  the  Court,  by 
advertising  for  creditors  before  a  decree  is 
made. 

[Parks,  B. — ^There  is  another  authority 
not  adverted  to,  in  Comyns's  Digesi^ '  Ad- 
ministration,' C,  8 :  "  n  he  pay  legacies 


(13)  6  Mmd.  13. 

(14)  7  B.&  C.  t43;  ■.  c.  6  Uw  J.  lUp.  K.B. 
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without  securityi  and  debts  afterwards  ap- 
pear, it  would  be  a  devastavit."] 

The  executor  may  recover  from  the  le- 
gatee,  but  the  creditor  could  not  sue  the 
legatee,  even  in  equity.  At  law,  there  is  no 
privity  between  the  creditor  and  the  lega- 
tee. A  suit  in  equity  must  be  against  the 
executor,  but  it  will  pursue  the  assets  in 
whatever  hands  they  may  be.  The  Chel- 
sea Waterworks  Company  v.  Cowper  is 
shaken  by  Davis  v.  Blackwell^  and  over- 
ruled by  Norman  v.  BaJdry, 

LoKD  Abinobr,  C.B. — This  point  re- 
quires consideration.  Upon  the  point  of 
the  reversion  we  are  clear. 

Cur.  adv.  vuU, 

Lord  Abinoer,  C.B.  now  delivered  the 
judgment  of  the  Court. — This  was  an  ac- 
tion against  the  executors  of  Sir  Haylett 
Framlingham,  deceased,  on  a  bond  which 
had  been  given  by  the  testator  to  indem- 
nify the  plaintiff  against  any  claim  that 
might  be  made  for  the  rent  of  some  pre- 
mises, of  which  he  had  taken  an  assign- 
ment.    The  pleas  were,  first,  plene  admi" 
nistravU  before  the  commencement  of  the 
suit;  and  secondly,  plene  administravit  be- 
fore any  notice  of  the  existence  of  the 
bond.     Upon  the  argument,  two  questions 
arose.    The  first  (which  was  upon  the  face 
of  the  declaration)  was,  whether  there  was 
any  power  of  distress  so  as  to  justify  the 
distress  made  for  the  rent,  for  the  recovery 
of  which  this  action  was  brought  against 
the  executors.     It  appeared  that  during 
the  continuance  of  a  lease  from  Sir  Thomas 
V^ilson  to  certain  parties,  he  granted  an- 
other to  Sir  H.  Framlingham,  to  take  effect 
from  the  expiration  of  the  first;  and  it 
imas  contended,  that  he  had  granted  away 
tlie  reversion  immediately  expectant  on 
tlie  first  lease,  and  therefore  had  not  the 
power  of  making  any  distress  for  rent  in 
arrear  under  it.     This  point  was  raised, 
l>t]t   not  very  strongly  pressed;  and  the 
CTourt  expressed  an  opinion,  in  the  course 
of*  the  argument,  that  there  was  no  assign- 
rn^nt  of  the  reversion,  so  as  to  prevent  the 
power  of  distress,  and  therefore  that  the 
distress  was  lawful. 

The  next  point  was  upon  the  plea  raised 

tpj^  the  executors,  that  they  had  fully  ad- 

xriinistered;  and  the  question  was,  whether 

o^rtain  parts  of  the  residue  of  the  testator's 

New  Sebies,  VI. — Excheq.  Pl. 


estate,  (which  they  had  invested  in  their 
own  names  in  the  funds,  and  on  a  mort- 
gage, and  had  changed  the  security  once 
or  twice  for  the  benefit  of  the  residuary 
legatees,)  still  remaining  in  their  hands, 
the  executors  could  be  considered  as  hav- 
ing fully  administered  the  estate ;  having, 
without  notice  of  the  claim  of  the  plaintiff^ 
paid  all  the  debts  and  some  of  the  legacies, 
and  apportioned  tlie  remainder  (as  they 
considered)  in  satisfaction  of  the  claims  of 
the  legatees,  on  whose  behalf  they  had 
invested  it  in  the  funds.  In  this  state  of 
things  two  questions  arose,  first,  whether 
the  executors  could  give  in  evidence  any 
payment  of  legacies  under  the  plesioi  plene 
adnunistraoerunt ;  and  secondly,  whether,  in 
this  particular  case  the  money  remaining 
IB  their  own  hands,  they  could  sustain  by 
evidence  such  a  plea.  There  is  no  occa- 
sion for  us  to  pronounce  any  opinion  upon 
the  first  point:  there  may  possibly  be  some 
difficulty  in  certain  cases  in  supporting 
this  plea,  but  there  is  no  occasion  to  say 
anything  about  that,  the  Court  being  una- 
nimously of  opinion,  that  the  executors 
could  not  sustain  the  plea  under  the  cir- 
cumstances of  this  case.  They  are  placed 
in  the  situation  of  having  the  complete 
controul  over  the  estate  of  the  testator, 
which  remained  still  in  their  hands,  and 
which  we  consider  not  to  have  been  so  ap- 
portioned by  them  in  satisfaction  of  any 
legacies  whatever,  as  to  bar  the  claim  of  a 
creditor  on  a  specialty,  who  was  entitled 
to  satisfaction  out  of  the  testator's  estate. 
We  think,  therefore,  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  plaintiff. 


} 


SMITH  0.  WSBB. 


1837. 

June  6. 
Bail — Irregularity —  Time. 

W/iere  the  defendant,  having  notice  on  the 
I5th  of  May f  of  an  assignment  of  the  bail' 
hond^  and  notice  on  the  16//j  of  May  of  ac* 
tions  upon  it  being  commenced,  applied  on 
the  Z6th  of  May,  (which  was  the  fourth  day 
of  term, )  to  set  aside  tlie  proceedings  for 
irregularity, — Held,  that  he  was  not  too 
late. 

Notice  of  justifying  bail  at  chambers  is 
bad,  if  the  hour  of  attendance  is  not  specified. 
tG 
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The  plaintiff  having  tak^n  an  assignment 
of  the  bail-bond,  and  commenced  actions 
upon  it,  on  the  15th  of  May  informed  the 
defendant  of  the  assignment,  and  on  the 
16th  of  May  informed  him  of  having  com- 
menced the  actions.  On  the  26th  of  May, 
being  the  fourth  day  of  term,  the  defendant 
moved  to  set  aside  those  proceedings  for 
irregularity ;  against  which  rule 

Miller  shewed  cause,  and  argued,  that 
the  application  was  too  late — citing  Fynn 
V.  Kemp{l)t  uid  HlnUm  v.  StevensX^). 

Per  Curiam. — ^We  think,  that,  under  the 
circumstances,  the  defendant  is  in  time. 

Rtde  absolute. 


Notice  of  justifying  bail  at  chambers 
had  been  given,  omittmg  to  state  at  what 
hour, — upon  which  a  rule  was  granted 
for  setting  aside  the  allowance  of  bail. 

BtUt  shewed  cause. — ^The  hour  need  not 
be  stated.  No  rule  or  decision  requires  it. 
In  Staines  v.  Stoneham  (3),  the  facts  do  not 
warrant  the  marginal  note.  Justifying  at 
chambers  is  a  mere  substitution  for  the 
same  thing  in  court,  and  in  that  case,  no 
notice  of  the  hour  is  required.  There 
would  also  be  great  inconvenience  in  re- 
quiring it,  as  neither  party  can  tell  before- 
hand at  what  hour  the  Judge  will  attend 
at  chambers.  But  even  if  requisite,  still 
the  defect  is  an  irregularity,  and  does  not 
nullify  the  allowance  of  bail.  At  all  events, 
there  will  be  no  costs,  as  the  forms  given 
in  several  books  of  practice  omit  this  par- 
ticular. 

Per  Curiam. — The  Master  states,  that  it 
is  the  established  practice  to  mention  the 
hour.  Upon  inquiry,  we  learn  that  it  is 
the  same  in  the  King's  Bench.  This  rule 
will,  therefore,  be  absolute ;  but,  for  the 
reasons  urged,  without  costs. 

(1)  t  DowL  P.C.  6^0;  8.C.  M  Fyton  v.  Kemp, 
S  Law  J.  lUp.  (N.8.)  Excb.  t05. 

(«)  4  Dowl.  P.C.  «83. 

(3)  4  Doivl.  P.C.  678  -,  tod  tea  the  mtrgiDil  not* 
tos.c.  5  Law  J.  Rep.  (n.s.)  Excb.  15. 


1837. 
June. 


} 


MICBOLL  V.  WIIJJAMS. 


Particulars — Pleadkng^Pafmsud. 

The  declaration  stated^  thai  iht  dejeniard 
was  indebted  in  I05l.faruse  andoccupatum. 
The  particulars  were  far  5iL  lOi.,  betig 
the  balance  of  one  year's  rent,  at  IQ5L  (& 
admitted  rent)  per  annum.     The  dejada^ 
pleaded  to  aU  out  S%1.  10^.,  non  assumpsit, 
and  as  to  5%U  10«*,  the  residue,  patient. 
The  plaintiff  joined  issue  on  the  plea  of  Mm 
assumpsit,  and  entered  a  nolle  nrosequi  as 
to  the  plea  of  payment.     At  the  trial,  tk 
defendant  did  not  use  the  partiadart  to  re- 
strain the  plaintiff's  proof:  and  held,  that, 
taking  this  circumstance,  together  with  Ik 
particulars  and  pleadings^  the  plea  of  pay- 
ment referred  to  tlie  sum  admitted  tn  tk 
particfdars,  and  not  to  the  balance  claimed. 

Assumpsit.  The  declaration  sutcd,  thit 
the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  105/.  for  use  and  occupation  of  a 
certain  messuage  of  the  plaintiff,  and  io 
2001.  for  money  due  on  an  account  stated. 

Pleas— Ut,  except  as  to  52/.  10«.,pw«l 
of  the  said  sum  of  105/.  in  the  dedaratioQ 
first  mentioned,  non  assumpsit ;  ivA,  as  to 
the  said  sum  of  52/.  10*.,  parcel,  &c.  pay- 
ment before  action  brought. 

Replication  taking  issue  on  the  first  pka; 
nolle  prosequi  as  to  the  plea  of  payment 

The  particulars,  delivered  with  the  no- 
tice of  declaration,  were  as  follows:— 

•*  This  action  is  brought  to  recover  pa^ 
ment  of  the  sum  of  52/.  10#.,  being  tk 
balance  of  a  year's  rent,  due  from  the  de- 
fendant to  the  plaintiff  for  the  occupation 
of  a  farm  and  premises,  situate  at  Bovertoo, 
in  the  parish,  &c.,  and  which  the  defen- 
dant quitted  on  or  about  the  2nd  of  Fe- 
bruary 1833." 

At  the  trial,  before  Coleridge,  J.|  tbe 
plaintiff  proved  an  occupation  py  the  d^ 
fendant  of  a  certain  house  belonging  to 
the  plaintiff  for  three  half  years,  and  tbe 
defendant  put  in  receipts  for  rent  co- 
vering that  period.  It  was  objected  bt  we 
plaintiff's  counsel,  that,  as  the  plea  of  pay- 
ment went  to  part  of  the  demand  only,  tfct 
evidence  of  payment  could  not  be  ^'^en  la 
bar  of  the  residue,  though  it  might  be 
admissible  in  reduction  of  damages.    A 
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v^dict,  however,  was  found  for  the  defen- 
dant, with  leire  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict,  with  nominal  da- 
mages. 

£>  V.  fFUUams  having  moved  accord- 

Chiiton  shewed  cause. —  CoupKng  the 
declaration  with  the  particulars,  the  plain- 
tiff's demand  is  but  for  52/.  10#.,  and  the 
plea  of  payment  is  therefore  pleaded  to  the 
whole  demand  ;  and,  as  that  plea  is  con- 
fessed, ihe  defendant  is  entitled  to  the  ver- 
dict. 

[Aldirsok,  B. — Accordmg  to  that,  there 
are,  in  effect,  two  pleas  to  the  same  de- 
mand. Why  did  you  plead  the  general 
issue  at  all?  You  should  have  pleaded 
payment  of  everjrthing.] 

Had  we  pleaded  payment  of  52/.  10^., 
and  omitted  the  general  issue,  the  plead- 
ings would  have  been  demurrable,  as  not 
answering  the  whole  declaration. 

[Aldersok,  B. — As  you  put  it,  the  ge- 
neral issue  is  pleaded  to  a  residue,  which 
did  not  exist ;  and  therefore  there  was  no« 
thinff  to  go  to  the  jury.] 

Erneit  v.  Brown  (1)  will  be  relied  upon, 
but  that  case  does  not  at  all  impeach  CocUei 
V.  Stevens  {t)f  in  which  it  was  laid  down, 
that  payment  need  not  be  pleaded  of  a  sum 
admitted  in  the  particulars.  Moreover, 
tbe  plea  there  was  nunquam  indebitatus, 
and  not  n&n  assumpsit,  Holland  v.  Hop^ 
kms(S)t  and  Bramnv.  Wam  (4),  also  shew 
that  the  plaintiff  cannot  recover  beyond 
the  amount  claimed  in  the  particulars. — 
[The  Court  then  called  upon  the  other 
side.] 

E,  V.  Williams  and  Nicholl,  in  support 
of  the  rule. — It  must  be  admitted,  that 
|Miyment  was  shewn,  bat  it  could  only  go 
m  reducdon  of  damages  under  non  assump* 
sii;  *kttA  if  the  j^aintiff  could  go  into  his 
case  at  all,  he  must  have  a  verdict,  with 
nominal  damages.  The  plea  of  payment 
applied  to  the  sum  for  which  the  plaintiff 
gave  credit,  and  then  there  was  nan  as- 
sumpmi  to  the  rest  of  the  dieclaration. 

(1)5  Biog.  N.C.  674 ;  •.€.  6  L«w  J.  lUp.  (n.8.) 
CP.tll. 

(t)  f  C.  M.  ft  R.  118 ;  8.C.  4  Law  J.  Rep.  (n.8.) 
Excb.  167. 

(3)  f  Bos.  &  Pal.  IS. 

(4)  1  Taunt.  553. 


[Parkb,  B. — Your  argument  is  well 
founded,  if,  notwithstanding  the  plaintiff 
gives  credit  for  52/.  10^.,  the  defendant  is 
bound  to  plead  it.] 

This  case  must  be  governed  by  the  late 
one  of  Ernest  v.  Bramn,  in  the  Common 
Pleas,  as,  though  that  was  an  action  of 
debt,  there  is  nothing  different  in  principle 
between  debt  and  assumpsit.  The  general 
issue  in  both,  equally  negatives  the  state 
of  facts  from  which  the  liability  arises. 
The  Court  will  not  establish  a  rule,  that 
will  make  the  bill  of  particulars  an  expo- 
sition of  the  record,  as  the  particulars  may 
frequently  be  altered.  Besides  Ernest  v* 
Bramn  need  not  be  resorted  to  by  the 
plaintiff,  because  here  the  defendant  having 
an  opportunity  of  pleading  payment  to  the 
whole  record,  has  neglected  to  do  so,  and 
has  chosen  to  plead,  disregarding  the  par- 
ticulars. 

[Paakb,  B. — Should  you  not  have  de- 
clared for  52/.  \0s.  ?  Yon  were  wrong  at 
first.] 

That  is  so;  but,  by  the  defendant's  mode 
of  pleading,  the  plaintiff  is  driven  to  enter 
a  nolle  prosequi.  The  plea  should  have  beetr 
payment  to  the  whole  declaration;  but 
BOW,  the  only  question  is,  whether  the  bill 
of  particulars  gives  creditor  not ;  if  it  does, 
the  plea  of  payment  applies  only  to  that 
part. 

i|ALDER80H,  B. — You  Say  it  is  equi- 
ent  to  saying,  "I  go  for  105/.,  of 
which  I  admit  I  have  received  52L  lOs" 
But,  the  real  question  is,  whether  there 
was  anything  to  try;  if  there  was,  the 
plaintiff  shoiSd  recover.  If  you  strike  the 
52/.  I0«.  out  of  the  declaration,  it  is  as  if 
the  plea  was  as  to  nothing,  non  assumpsit, 
because  it  is  as  to  all  but  52/.  lOs.  non  a«- 
sumpsit,^ 

The  bill  of  particulars  is  clearly  no  part 
of  the  record — Meager  v.  Smith  (5),  Booth 
V.  Honfard{6), 

[Aldbrsok,  B. — If  it  were  part  of  the 
record,  the  plaintiff  might  avail  himself  of 
it,  as  well  as  the  defen^mt ;  but  it  is  to  be 
construed  as  all  matters  not  c^  the  record 
are,  putting  a  reasonable  and  sensiblecon- 
struction  upon  them]. 

Cur.  adv.  vuU. 

(5)  4  B.  &  Ad.  673;  8.  c  «  Law  J.  Rep.  (n.p.) 
K.B.  108. 

(6)  5  Dowl.  P.C.  438. 
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On  a  subsequent  day,  the  following 
judgipent  was  pronounced  by — 

Parke,  B. — The  plaintiff*  in  this  case 
declared  for  use  and  occupation,  stating 
the  defendant  to  be  indebted  in  the  sum 
of  105/.  Before  declaration,  the  defen- 
dant applied  for  particulars  of  the  plaintiff**8 
demand,  which  were  accordingly  given 
in  this  form:  "The  plaintiff*  seeks  to 
recover  in  this  action  the  sum  of  52/.  10<., 
being  the  balance  of  one  year's  rent, 
&c."  The  year's  rent  being  admitted  to 
be  105/.,  the  particular  is  equivalent  to 
a  statement,  that  the  plaintiff*  proceeds  for 
52/.  10#.,  half  a  year's  rent,  the  other  half- 
year's  rent  being  paid.  The  defendant 
pleaded,  as  to  all  but  52/.  10#.,  non  aS' 
sumpsitf  and  as  to  52/.  lOi.  residue,  pay- 
ment. The  plaintiff*  joined  issue  on  the 
plea  of  Hon  assumpsit^  and  entered  a  nolle 
prosequi  as  to  the  plea  of  payment.  On 
the  trial,  before  my  Brother  Coleridge,  th^ 
plaintiff*  went  into  his  case ;  the  defendant 
produced  his  evidence  on  the  question, 
whether  the  whole  year's  rent  was  paid  or 
not,  and  the  learned  Judge  intimated  his 
opinion  that  it  was,  and  directed  a  verdict 
for  the  defendant,  but  reserved  liberty  to 
the  plaintiff* 's  counsel  to  move  to  enter  a 
verdict  for  nominal  damages.  In  the  course 
of  the  discussion,  the  particulars  annexed 
to  the  record  were  referred  to  by  the  de- 
fendant s  counsel,  but  he  did  not  use  them 
in  the  early  part  of  the  case  to  confine 
the  plaintiff*  as  to  proof.  A  rule  having 
been  obtained  to  enter  a  verdict  pursuant 
to  the  leave  reserved,  the  question  now  is, 
whether  it  ought  to  be  made  absolute,  and 
we  are  of  opinion  that  it  ought.  The 
whole  question  turns  upon  the  true  con- 
struction of  the  particulars  and  pleadings 
in  this  case.  The  particulars  were  given 
before  the  declaration,  but  as  they  were 
never  amended,  they  must  stand  as  if  they 
had  been  delivered  with  the  declaration, 
or  afterwards.  These  particulars,  in  sub- 
stance, admit  the  payment  of  5ZL  lOs. 
half  a  year'i  rent;  and  the  question  is, 
whether  the  plea  of  payment  of  521.  lOs, 
refers  to  the  sum  so  admitted,  or  the  ba- 
lance which  the  plaintiff*  seeks  to  recover. 
If  the  defendant  had  understood  at  the 
time  of  the  trial  that  it  referred  to  the 
latter,  he  would  naturally  have  instructed 


his  counsel  to  insist  {which  he  did  not)  on 
restricting  the  plaintiff*  from  going  into 
any  proof  at  all ;  for,  in  that  view  of  the 
case,  there  would  have  been  no  question  to 
try,  after  the  plaintiff*  had  admitted  pay- 
ment. On  the  other  hand,  unless  he.  had 
meant  at  the  time  of  pleading  to  apply  the 
plea  of  payment  to  the  52L  10«.  in  ques- 
tion, he  would  have  pleaded  improperly, 
with  a  view  to  his  intended  defence.  We 
have  a  difficulty  in  saying  what  the  defen- 
dant intended,  but  we  must  construe  the 
plea,  as  we  think  it  would  have  been  un- 
derstood by  the  plaintiff*,  or  any  other 
person.  Now,  as  it  was  optioiud  in  the 
defendant  to  use  the  particulars  or  not,  oo 
the  trial,  to  restrain  the  plaintiff*,  the  plain- 
tiff* could  not  tell  whether  they  would  be 
so  used ;  and,  finding  the  plea  of  payment 
of  52/.  iOs.  to  a  part  of  the  demand,  and 
knowing  that  such  amount  had  been  paid, 
he  could  not  safely  have  taken  any  other 
course  than  to  admit  the  payment ;  he  could 
not  have  acted  upon  the  plea  as  baviugany 
other  meaning  than  a  plea  of  part  payment 
of  the  demand.  In  that  sense,  we  think 
the  plea  must  be  understood.  And,  if 
the  recent  decision  of  the  Court  of  Com- 
mon Pleas  in  Ernest  v.  Brown  be  right, 
that  the  defendant  could  not  have  availed 
himself  of  the  part  payment,  admitted  in 
the  particulars,  by  restraining  the  plaintiff 
in  point  of  evidence,  and  must  have 
pleaded  part  payment,  there  can  be  no 
question  as  to  the  meaning  of  the  plea. 
We  do  not,  however,  feel  it  necessary  to 
decide  whether  the  defendant  was  bound 
to  plead  payment  after  such  a  particvliff 
as  this,  or  not;  for,  we  think,  without  re- 
lying on  that  case,  we  must  construe  the 
plea  as  intended  to  a]^]y  to  the  paymoit 
admitted.  To  avoid  similar  qoestioDs  in 
future,  the  obvious  course  which  ought  to 
be  pursued  in  the  like  cases,  is  for  the 
plaintiff*  to  adopt  the  mode  of  dedariog 
which  we  have  been  informed  is  not  im- 
frequent,  to  aver  the  part  payment  in  the 
declaration,  or  to  insert  in  the  declaration 
the  real  amount  which  the  plaintiff*  seeks 
to  recover.  We  are  of  opinion  that  the 
rule  must  be  made — 

Absolute. 

[See  KenyoD  «.  Wakee,  anU^  180.] 
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1837.       \        WALKSR    AND    ANOTHER    0. 
June  1.    J  RICHARDSON. 

Lease,  Evidence  of  Surrender  of — Cha-^ 
ritable  Uses, 

A  lease  of  lands  already  in  mortmain  is 
not  within  the  statute  9  Geo.  2.  c.  36. 

Where  A.  had  a  lease  for  years  from  B, 
and  before  the  expiration  of  the  term  B, 
granted  another  lease  of  the  same  premises 
to  C,  and  no  surrender  in  writing  of  A*s  in' 
terest  was  shewn^  hut  his  lease  was  found  in 
B's  custody^  with  the  seals  torn  off,  where  it 
was  shewn  to  be  usual  to  deposit  old  leases 
before  a  re-grant  or  renewal : — Held,  that 
this  was  evidence  for  the  jury  to  consider, 
whether  A,  had  consented  to  the  grant  of  the 
lease  to  C,  so  as  to  determine  his  (A*s  )  in* 
terest  by  act  and  operation  of  law  within  29 
Car.  2.  c.  3.  s,  3. 

Assumpsit  for  anchorage  and  plankage 
tolls. 

Plea — Non  assumpsit. 

The  plaintiffs,  by  their  particulars, 
claimed  '*  I2s.  6d.  for  five  tolls,  called  an- 
chorage and  plankage  tolls,  in  respect  of 
a  vessel  call^  the  Ma^esticy  which  came 
into  the  river  Tees,  and  took  on  board  and 
delivered  five  several  cargoes." 

At  the  trial,  before  Patteson,  J^,  at  the 
last  assises  for  the  county  of  Durham,  the 
following  facts  appeared :  the  plaintiffs  were 
the  lessees,  under  the  Bishop  of  Durham, 
of  the  port,  haven  and  creek  of  Stockton,  by 
a  lease  granted  to  them  in  September  1 829, 
the  defendant  was  the  registered  owner  of 
the  Majestic  steam-boat ;  and  the  question 
was,  whether  the  landing-place  at  Middles- 
borough  upon  the  Yorkshire  side  of  the 
Tees,  where  the  defendant  had  landed  and 
taken  in  cargoes,  was  within  the  port  of 
Stockton.  The  plaintiff's  evidence  con- 
sisted of  various  leases  for  twenty-one 
yiears  to  the  mayor  and  corporation  of 
Stockton  from  the  year  1 620  downwards,' 
and  including  the  lease  of  1829,  under 
which  the  plaintiffs  claimed.  In  most  of 
them,  the  demise  was  "of  the  port  or 
creeke"  of  Stockton;  and  in  the  3rd  of 
James  II.,  the  demise  was  of  "all  that 
port,  haven,  and  creek  of  Stockton.'*  The 
lease  under  which  the  plaintiffs  claimed 
the  tolls,  was  dated  the  14th  of  September 
1829,  for   twenty-one  years,  reserving  a 


rent  of  20^.,  and  granted  by  the  Bishop  of 
Durham  to  the  plaintiffs  and  two  other 
persons,  who  were  dead,  in  which,  afier 
a  demise  of  the  port  and  creek  of  Stock- 
ton, was  the  following  clause  : — "  And 
it  is  agreed,  that  the  premises  are  so 
demised,  upon  trust,  that  the  said  lessees, 
their  executors,  administrators,  and  assigns, 
shall  from  time  to  time  apply  and  dispose 
of  the  profits  to  arise  from  the  above-de- 
mised premises,  for  the  making  and  repair- 
ing the  public  streets  and  pavements  within 
the  said  borough  of  Stockton,  or  for  or 
towards  the  payment  of  the  debts  con- 
tracted on  that  or  any  other  occasion,  or 
for  other  public  uses  within  the  said  bo- 
rough, and  for  the  public  advantage  and 
convenience  thereof,  in  such  nuuiner  as  the 
mayor,  aldermen,  and  burgesses  of  Stock- 
ton aforesaid,  for  the  time  being,  from 
time  to  time  to  be  assembled  at  the  courts 
to  be  held  for  the  said  borough,  or  the 
major  part  of  them,  shall  from  time  to  time 
direct  or  approve."  This  lease  had  affixed 
to  it  the  episcopal  seal  of  the  Bishop  of 
Durham,  was  attested  by  one  witness,  and 
not  enrolled  in  Chancery.  It  was  objected, 
on  the  part  of  the  defendant,  that,  as  the 
profits  were  to  be  applied  to  charitable 
purposes,  the  lease  was  not  properly  at- 
tested and  enrolled  within  the  statute  9 
Geo.  2.  c.  36.  s.  1(1);   but  the  learned 

(1)  Which  enacts,  **  That  whereas  gifts  or  alien- 
ations of  landa,  tenementa,  or  hereditaments,  in 
mortmain,  are  prohibited  or  restrained  bj  Mag^a 
Charter,  and  divers  other  wholesome  laws,  as  preja- 
dicial  to  aod  agaiost  the  common  utility  ;  nererthe- 
less,  this  public  mischief  has  of  late  greatl^  incresMd 
by  many  large  and  improrident  alienations  or  dis- 
positions made  by  langniahing  or  dying  persons,  or 
by  other  persons,  to  uses  called  charitable  uses,  to 
take  place  after  their  deaths,  to  the  disherison  of 
their  lawful  heirs ;  for  remedy  whereof,  be  it  enacted, 
that  from  and  aAer  the  t4th  day  of  June,  which 
ahall  be  in  the  year  of  our  Lord  1736,  no  manors, 
lands,  tenements,  rents,  adrowsons,  or  other  here- 
ditaments corporeal  or  incorporeal  whatsoever,  nor 
any  sum  or  sums  or  money,  goods,  chattels,  stocks 
in  the  public  funds,  securities  for  money,  or  any 
other  personal  estste  whatsoerer,  to  be  laid  out  or 
disposed  of  in  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  shall  be  given,  granted,  aliened, 
Kmited,  released,  transferred,  assigned,  or  appointed, 
or  any  ways  conveyed,  or  settled  to  or  upon  any 
persons,  bodies  politic  or  corporate,  or  otherwise,  for 
any  esute  or  interest  whatsoever,  or  any  ways 
charged  or  incumbered  by  any  person  or  persons 
whatsoever,  in  trust  or  for  the  beneSt  of  any  chari- 
table uses  whatsoever,  unless  such  gift,  conveyance, 
appointment,  or  setUement  of  any  such  Isnds,  tene- 
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Judge  admitted  the  lease,  giving  the  defen- 
dant leave  to  move  to  enter  a  nonsuit  upon 
this  point. 

It  further  appeared  that,  m  the  year  1 822, 
the  Bishop  had  granted  a  lease  of  the  same 
premises  for  twenty-one  years  (renewable  at 
the  option  of  the  lessor  at  the  end  of  seven 
or  fourteen)  to  different  persons  from  those 
mentioned  in  the  lease  of  1829 ;  and  it  was 
contended,  that  the  mere  production  of  that 
lease  from  the  bishop's  custody,  with  the 
seals  taken  off,  was  not  a  sufficient  evi- 
dence of  a  surrender  of  the  former  term ; 
and  application  was  made  to  the  learned 
Judge  to  nonsuit  the  plaintiffs,  as  they 
were  not  entitled  to  sue.  This  objection 
was  overruled,  and  the  jury  found  a  ver- 
dict for  the  plaintiffs. 

Alexander  having  obtained  a  rule  to  set 
aside  the  verdict,  and  enter  a  nonsuit,  or 
for  a  new  trial, — 

Cresswell  and  Temple  shewed  cause. — 
This  lease  is  not  within  the  statute  9  Geo. 
2.  c.  86,  as  the  trustees  have  an  option  as 
to  the  disposal  of  the  profits  arising  under 
it,  and  need  not  necessarily  apply  the  funds 
to  any  public  uses  within  the  borough; 
and  the  question  is  not  affected  by  con*' 
sidering  what  application  of  the  funds  a 
court  of  equity  might  direct — Doe  v, 
Copewtahe  and  afkother{%).  In  that  case 
a  devise  not  necessarily  to  charitable 
uses,  was  held  not  to  be  within  the  sta- 
tute. Here  the  trustees  are  to  apply  and 
dispose  of  the  profits  for  purposes  con- 
nected with  the  town  of  Stockton,  or  for 
or  towards  the  payment  of  the  debts  con- 
tracted there,  *'  in  such  manner  as  the 
mayor,  aldermen,  and  burgesses  of  Stock- 
ton for  the  time  being,  from  time  to  time 
to  be  assembled  at  the  courts  to  be  held 
for  the  said  borough,  or  the  major  part  of 
them,  shall  from  time  to  time  direct  or  ap- 
prove." The  mayor,  aldermen,  and  bur- 
gesses may  apply  the  funds  at  their  discre- 
tion in  acts  of  benevolence  or  liberality, 

ments,  or  beredUtaments »  turn  or  sum  of  iMOooy 
(other  than  stocks  in  the  public  funds)  be  and  be 
nede  by  deed  indented,  sealed,  and  deUrered  in  the 
presence  of  two  er  iMTtf  ertiUtU  wkntneg,  twelre 
calendar  months  at  least  before  the  death  of  snob 
donor  or  grantor  (indudiog  the  day  a  of  ezeootiea 
and  death),  and  6#  tnroiUd  in  His  Majnt/i  high 
Court  rf  CAanctrjf  within  six  calendar  months  next 
after  the  eiecntion  thereof,  and  nnless,"  tec. 
(t)  6  £aat,  S$8. 


which  they  may  consider  **  for  the  public 
advantage  and  convenience  of  theboroogh," 
and  such  is  not  a  disposition  to  chariuible 
uses — Morice  v.  Bishop  of  Durham  {$), 

Secondly,  there  was  fit  evidence  from 
which  the  jury  might  presume  a  surrender 
of  th&  former  lease  of  18S2.  It  was  eon- 
tended,  that  the  plaintiff  ought  to  be  non- 
suited, as  there  was  no  evidence  at  aH. 
The  old  lease,  with  the  seals  torn  ofF^  was 
not  o£fered  as  condusfre  evidence  of  itself 
of  a  surrender  of  the  old  term,  but  as  a 
circumstance  from  which,  with  others,  a 
jury  might  presume  it.  It  might  be  pre- 
sumed, that  the  former  temmts  had  con- 
sented to  the  granting  of  a  new  lease  to  the 
subsequent  parties,  and  that  would  be  a 
surrender  by  operatioo  of  law,  just  as  if 
the  first  lessees  had  taken  a  new  term— 
Thomas  v.  Cook  (4).  The  custom  thai 
was  proved  of  returning  the  old  leases  to 
the  bishop's  ofiice,  whete  this  warn  found, 
was  also  evidence.  The  lessees  under  dief 
lease  of  1829  were  idso  shewn  actually  in 
possession,  and  paying  rent ;  and  the  oet- 
ttu$  que  trust  were  the  same  under  both 
leases* 

Alexander,  AddisonrOad  Orof,  eontriL — 
The  trustee  are  bound  to  apply  all  die 
profits  arising  under  this  demise  to  suck 
public  and  charitable  purposes  widnn  die 
borough,  as  the  corporation  of  Stockteo, 
who  are  the  ceetuis  qwe  trust,  shall  fnni 
time  to  dme  direct,  or,  at  att  events,  st^ 
ject  to  their  approval ;  and,  it  may  be  ad- 
mitted, that  the  gift  would  be  good  if  there 
were  any  discretionary  power  aa  to  the  dis- 
posal of  these  monies.  Here  there  is  no 
such  option,  and  the  deed  is  void  by  the 
9rd  section  of  9  Geo.  ft.  c.  96.  All  die 
cases  have  been  decided  upon  their  own 
pardeular  circumstances — CoUmn^s  ease 
(5X  Hmese  v.  Chapman{6). 

[Pamcb,  B. — Does  that  set  apply  to  a 
grant  from  a  bishop,  where  the  ImmI  is 
already  in  mortmain  in  his  hands  ?] 

[Aldbrson,  B. — It  would  seem  not  to 
extend  to  this  case,  as  it  speaks  of  the 
*'  disherison  of  law£bl  heirs,"  whidi  words 
are  not  applicable  to  a  corporate  body.] 

The  statute  49  Elis.  c.  4.  shews,  what 

(S)  9  Ves.  S99. 

(4)  S  Stark.  408  ;  s.c.  t  B.  &  Aid.  119. 

(5)  Hob.  156. 

(6)  4yes.54S. 
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are  charitable  uses.  Great  compreb^isive- 
Be«8  baa  been  allowed  to  that  atatute — 
Jmei  V.  miUams(7).  The  atatute  is 
equally  i4>plicable  to  lands  already  in 
mortmain  as  to  others;  the  object  of  the 
act  was  as  much  to  give  publicity  to  the 
appointment  of  trustees  for  charitable  uses 
as  to  restrain  tbe  fiicility  with  which  lands 
got  into  mortmain, 

[Lord  Abingbr,  C.B. — ^There  seems  to 
be  an  insuperable  difficulty  in  applying  the 
statute  to  a  case,  where,  as  here,  the  grant* 
ing  party  could  not  make  a  will,  and  the 
land  could  not  be  devised.] 

The  Attorney  General  v.  Greaeei  (8)  has 
decided  that  leaseholds  are  within  the  sta- 
tute. Secondly,  the  mere  fiict  of  finding 
the  former  lease  cancelled  is  no  sufficient 
surrender  of  the  term  thereby  created,  to 
satisfy  tbe  Statute  of  Frauds — Roe  v.  the 
Jrehhi$hop  of  York  (9). 

£Ai»DBRsoN,  B. — I  suppose  the  lease  oi 
l^%9  recited  the  former  lease  of  18^2,  and 
a  surrender.] 

Tliat  is  not  a  surrender  by  deed  or  note 
in  writing  within  the  statute — Sbeppar^e 
Touchttone,  pp.  301,  302.  The  case  of 
Thomas  v.  Coo^  (10)  goes  scarcely  at  all 
beyond  the  production  of  the  cancelled 
lease.  It  was  necessary  to  prove  some 
agreement  for  the  substitution  of  the  pre- 
sent  leasees— iS/oii^v.  Whiting {ll)f  Whit^ 
cher  V.  Haa{\%\  Mellom  v.  May{\^). 
Here  the  grant  is  to  entirely  different  par- 
ties, and  no  evidence  whatever  is  shewn  of 
the  consent  of  the  former  tenants.  The 
mere  usage  in  the  bishop's  office,  to  send 
in  old  leases  before  the  granting  of  a  new 
one,  is  not  sufficient  to  raise  a  presumption 
of  consent. 

Lord  Abingbr,  C.B. — This  case  has 
been  thoroughly  investigated  both  here 
and  at  the  tri^ ;  and,  I  am  of  opinion,  that 
the  rule  must  be  discharged.  The  first 
question  is,  whether  this  lease  is  void,  as  not 
baving  been  executed  with  the  formalities 
required  by  the  statute  9  Geo.  2.  c,  36.    It 

<7)  AmM.  651. 

(8)  Anbl.  155. 

(9)  6£mI,  86. 

(10)  2B.  £c  Aid.  119. 

(11)  2  Stork.  235. 

(It)  5  B.  &  C.  f69;  «.c.  4  Law  J.  Rep.  K.B. 
167. 

(13)  Cro.  Eliz.  873. 


appears  to  me,  that  this  is  a  case  not  within 
that  act,  as  the  statute,  by  the  first  section, 
contemplates    cases   where   the   property 
might  be  the  subject  of  devise,  which  can- 
not be  the  case  here.     Section  3  does  not 
carry  the  case  any  further,  as  it  merely 
enacts,  that  conveyances,  not  made  accord- 
mg  to  the  statute,  shall  be  void.  Secondly, 
it  is  contended,  that  there  was  no  evidence 
.  of  a  surrender  of  the  lease  granted  in 
1822 ;  and,  therefore,   that  the  plaintiffs 
were  not  entitled  to  recover.     This  objec- 
tion arises  upon  an  attempt  to  set  up  the 
pu  terlii  in  exoneration  of  the  defendant. 
It  has  been  said  also,  that  the  interest  of 
the  eestuU  que  trust  cannot  be  looked  at  in 
courts  of  law ;  but,  in  many  cases,  their 
interests  have  been  considered,  and  courts 
of  law  will  prevent  a  trustee  from  doing 
anything  to  the  prejudice  of  the  cestui  que 
trust.     But,  it  is  said  that  the  custom  of 
depositing  old  leases  in  the  bishop's  office, 
from  which  it  may  be  presumed  there  was 
a  surrender  in  this  case,  is  not  to  prevail 
against  the  3rd  section  of  the  Statute  of 
Frauds :  here  it  is  only  necessary,  in  order 
to  satisfy  the  statute,  to  suppose  that  the 
new  lease  was  granted  with  the  consent  of 
the  old  lessees,  as  that  would  be  a  sur- 
render of  the  former  lease  by  act  and  ope- 
ration of  law. 

Parks,  B. — I  am  also  of  opinion,  that 
this  rule  must  be  discharged.  The  learned 
Judge  reserved  the  question  at  the  trial  as 
to  whether  this  was  a  lease  within  the  sta- 
tute 9  Geo.  2.  c.  36.  It  appears  to  me,  to 
be  neither  within  the  words  nor  the  spirit  of 
that  act.  The  preamble  recites,  that  great 
mischief  has  arisen  from  dispositions  made 
hff  langmshing  or  dying  persons,  to  persons 
who  would  hold  in  perpetuity.  Now,  this 
is  a  grant  by  a  body  corporate,  and  not 
within  the  letter  of  the  act ;  neither  is  it 
within  the  spirit,  not  being  a  grant  from  a 
private  individual.  If  it  had  been,  I  should 
have  been  inclined  to  think  the  lease  was 
void,  as  most  of  the  purposes  to  which  the 
trust  fund  is  to  be  applied  are  charitable 
trusts  of  a  public  nature,  though  it  may  be 
doubtful  whether  payment  of  the  debts  of 
the  corporation  can  be  so  considered.  The 
second  objection  is,  that  the  legal  estate  in 
the  anchorage  and  plankage  and  tolls,  was 
in  somebody  else,  and,  therefore,  that  the 
the  plaintiffs  ought  to  have  been  nonsuited  : 
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plaintiffs  must  prove  their  case  as  strictly 
as  if  they  were  bringing  an  action  of  eject- 
ment for  the  soil.  The  fact  of  the  former 
lease  with  the  seals  torn  off,  was  not  used 
as  evidence  of  a  surrender  of  the  former 
term,  but  merely  as  a  circumstance  fit  to 
be  considered  by  the  jury  of  a  surrender 
by  operation  of  law.  Before  the  case  of 
Thomas  v.  Cook^  I  should  have  had  some 
difficulty  on  this  point,  but  that  is  a  recog- 
nized case,  where  the  assent  of  the  former 
tenant,  that  another  should  hold  in  his  place, 
was  held  to  constitute  as  valid  a  surrender 
of  the  first  interest  by  act  and  operation  of 
law,  as  if  the  former  tenancy  had  been  tie- 
termined  in  writing.  Here,  I  think,  there 
was  evidence  for  the  jury  of  the  consent  of 
the  first  lessees,  not  only  from  the  cancel- 
ling of  the  lease  to  them,  but  also  from  the 
user  at  the  bishop's  office,  of  taking  the  old 
leases  there,  before  a  new  one  was  granted. 
Boll  AND,  B. — I  am  of  the  same  opinion, 
and  think  this  case  is  not  within  the  statute 
9  Geo.  2.  c.  36.  I  entertained  doubts  as 
to  the  surrender  of  the  former  lease  by 
operation  of  law,  until  they  were  removed 
by  some  of  the  cases  that  have  been  cited. 
I  think  no  great  weight  is  to  be  attached  to 
the  fact  of  the  old  lease  being  found  in  the 
Bishop's  office,  but  it  receives  weight  when 
coupled  with  the  custom  of  returning  them 
there  before  a  renewal  or  re-grant. 

Rule  discharged. 


} 


SMITH  r.  FINDER. 


1837. 

June  7. 

Arbitration — Award — Interpleader  Act . 

A  sheriff  having  taken  goods  in  execution 
upon  premises  belonging  to  parties  who 
claimed  a  portion  of  the  goods,  a  Judge  at 
chambers,  upon  the  hearing  of  an  interpleader 
rule,  made  an  order  with  consent  of  parties, 
**that  the  eoods  not  claimed  should  be 
pointed  out  by  the  claimants,  and  should  be 
forthwith  removed  and  sold,  and  the  proceeds 
from  such  sale  paid  to  the  execution  creditor ; 
that  security  should  be  given  to  the  sheriff 
for  the  amount  of  the  levy,  and  that  the  she^ 
rif  should  withdraw  forthwith  ;  and  that  all 
matters  in  difference  between  the  claimants 
and  the  execution  creditor,  and  the  claimants 
and  the  sheriff,  slumld  be  referred  toarbitra* 
tion:''^Held,  that  an  award  directing  that 


the  clmmants  should  retain  possession  of» 
of  the  articles  cUumed  by  them  as  tketr  own 
property,  and  that  the  residue  should  be  re- 
turned  to  the  sheriff,  was  sufficiently  Jinal 
and  certain  with  respect  to  the  goods  so 
directed  to  be  returned,  as  the  arbitrator  had 
no  power  to  give  directions  as  to  the  subse* 
quent  disposal  of  those  goods,  but  the  sheriff 
must  proceed  with  the  exeeutioB. 

The  plaintiff  in  this  action  haTing  issued 
A  feri  facias  to  levy  126/.  6s.  6d,,  the  she- 
riff of  Surrey  took  in  execution  certain 
furniture  and  efiects  upon  premises  at 
Ewell,  belonging  to  J.  N.  Shelley  and  G. 
Stilwell,  itho  thereupon  gave  notice  to  the 
sheriff  to  deliver  up  possession  of  the  pre- 
mises, and  a  portion  of  the  goods  seised* 
which  they  claimed  as  their  property.  The 
sheriff  applied  to  the  Court,  under  the  Intn'- 
pleader  Act,  in  Michaelmas  teriA  last,  and 
on  the  hearing  of  the  rule  at  chambers^ 
Alderson,  B.  made  an  order,  with  consent 
of  the  parties,  in  the  following  terms: — 
"  I  do  order  that  the  goods  not  claimed  be 
pointed  out  by  Shelley  and  Stilwell,  and 
that  they  be  forthwith  removed  and  sold, 
and  the  proceeds  from  such  sale  paid  to 
Mr.  Smith.  And  1  further  order,  that 
security  be  given  to  the  sheriff  for  the 
amount  of  the  levy,  and  that  the  sheriff 
do  withdraw  forthwith,  and  that  all  mat- 
ters in  difference  between  the  claimants 
and  Mr.  Smith,  and  the  clatoDants  and 
the  sheriff  be  referred  to  the  arbitra- 
tion of,"  &c. 

In  pursuance  of  this  order,  the  arbitra- 
tor made  his  award,  wherein,  amongst  other 
matters,  he  awarded,  "  that  the  said  J.  N. 
Shelley  and  G.  Stilwell  do  retain  pos- 
session of  the  following  articles  of  fur- 
niture, goods,  and  wares  as  their  own  pro- 
perty (enumerating  the  articles),  and  that 
the  said  J.  N.  Shelley  and  G.  Stilwell  do 
return  to  the  said  sheriff  the  following  arti- 
cles of  furniture,"  &c. 

Miller  had  obtained  a  rule  to  shew 
cause,  why  the  award  should  not  be  set 
aside,  on  the  ground,  that  it  was  "  unoer- 
tain  and  not  final  in  directing  the  claimants 
to  return  certain  articles  of  furniture  to 
the  sheriff,  without  giving  any  further  di- 
rections respecting  them,  and  in  which 
respect  the  arbitrator  also  exceeded  his 
authority." 
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Thenger  wad,  MaiUagu  Chambers  now 
shewed  cauae,  contendmg,  that  there  was 
no  necessity  for  the  arbitrator  to  give 
directions  as  to  the  disposal  of  the  goods, 
which  were  to  be  delivered  to  the  sberilT. 
The  award  was  clearly  final  between  the 
parties,  and  had  the  arbitrator  directed  the 
sheriff  as  to  the  course  he  was  to  parsue, 
either  by  proceeding  to  sell  or  otherwise, 
he  would  have  exceeded  his  authority,  as 
the  interest  of  persons  not  parties  to  the 
reference  might  thus  be  affected.  The 
effect  of  the  order  of  reference  was  to  sus- 
pend the  execution  of  the  writ  with  respeet 
to  all  the  goods  claimed  by  Messrs.  Shel« 
ley  and  StHwell,  aod  the  sheriff  must  now 
proceed  to  deal  with  those  returned,  and  in 
which  the  claimants  had  not  proved  their 
property  in  the  same  manner  as  if  no  claim 
had  been  made.  It  might  be,  that  the  de^ 
fendant  was  entitled  to  the  goods,  or  some 
odier  person  might  still  claim  the  property 
therein,  and  the  arbitrator  had  no  power 
to  adjudicate  upon  the  r^hts  or  interests  of 
either. 

Miller^  contrd,  submitted,  that  the  award 
was  not  final,  as  it  did  not  dispose  of  all 
the  goods.  The  order  of  reference  having 
been  made  under  the  Interpleader  Act,  the 
power  of  the  Court  and  the  Judge  was  de- 
legated to  the  arbitrator,  and  it  was  his 
dut^  to  dispose  entirely  and  finally  of  the 
subject-matter  of  the  claim,  without  im- 
posing upon  any  of  the  parties  the  neces- 
sity of  coming  to  the  Court  for  a  further 
order.  An  award  could  not  be  said  to  be 
final,  where  a  further  proceeding  was  ne- 
cessary, and  here  the  sheriff  or  Uie  j^ain- 
tiff  must  make  an  application  to  the  Court 
in  respeet  of  the  goods  in  the  sheriff's  pos- 
session, for  the  sheriff  having  been  ordered 
by  the  Judge  to  give  up  the  goods  and  to 
withdraw  firom  the  premises,  could  not  now 
proceed  with  the  execution. 

Parks,  B. — The  arbitrator  had  no 
power  to  order  the  sheriff  to  deliver  up 
th»e  ffoods  to  the  plaintiff,  or  to  proceed 
to  a  sw,  and  all  he  could  do  was  to  direct 
that  they  should  be  delivered  np  to  the 
sheriff.  It  is  as  clear  as  possible,  that  he 
had  no  power  to  order  a  sale.  The  argu- 
ment for  the  plaintiff  proceeds  upon  the 
fallacy,  that  the  Judge  has  given  all  the 
New  SsstEs,  VI.— £zcheq.  Pl. 


power  he  had  Imnsdf  to  the  arbitrator; — 
but  that  is  not  so;  and  I  think  that  the 
arbitrator  has  gone  to  the  extent  of  his 
authority  in  ordering  the  goods  to  be  deli- 
vered back  to  the  sheriff,  and  that  the 
sheriff  is  bound  to  go  on  with  the  execu- 
tion. The  order  of  reference  relates  to 
matters  as  they  stood  at  the  time  it  was 
made,  and  was  founded  on  the  supposition 
that  there  was  no  further  property  upon 
which  the  execution  could  operate ;  but 
BOW  the  sheriff  must  go  on  at  his  peril.  It 
seems  to  me,  that  this  is  a  perfectly  good 
award,  and  as  final  as  the  arbitrator  could 
make  it. 

BoLLAND,  B.  concurred. 

Alderson,  B.  —  The  arbitration  was 
substituted  for  an  issue,  and  the  sheriff  is 
in  the  same  condition  as  if  the  issue  had 
been  tried. 

Ruk  dUckarged  with  costs. 


] 


TINLEY  0.  PORTER. 


1887. 

May  80. 

Witness — Subpcena  ad  testificandum — 
Attachment. 

An  affidavit^  far  an  attachment  for  dis^ 
obeyimg  a  writ  of  subpoena^  mutt  state  that 
the  party  was  a  necessary  witness. 

Alexander  shewed  cause  against  a  rule 
for  an  attachment  against  the  defendant 
for  disobedience  to  a  writ  of  subpoena  ad 
testi/Scandum^  and  contended,  that  the  aflS- 
davit,  on  which  the  rule  was  obtained,  was 
defective,  in  riot  containing  an  idlegation 
that  the  party  was  a  nec^sary  witness. 
He  cited  Tayhr  v.  WiUat^  (1). 

Cresswell^  contrlU — ThiX  is  a  new  prac- 
tice; no  case  was  there  cited,  and  there 
were  several  other  grounds  for  discharging 
the  rule.  It  is  not  sworn  that  the  sub- 
posna  was  taken  out  vexAtiOusly,  or  that 
the  plaintiff  had  not  a  bond  fide  intention 
of  availing  himself  of  the  evidence. 

[Lord  Abinoer,  C.B. — You  have  an- 
other remedy,  as  you  niay  have  an  action 
against  him  on  the  stat.  5  Eliz.  c.  9.  for 
the  damage  you  have  sustained.] 


(1)  4  Moo.  &  Pay.  59;  ■.  o.  8  Law  J.  lUp.  C.P. 
ifl. 
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They  are  not  concurrent  remedies. 
Where  there  is  any  abuse  in  those  using 
the  process  of  the  Court,  an  attachment 
will  not  be  issued.  No  abuse  is  shewn 
here. 

Lord  Abinoer,  C.  B. — The  case  in  the 
Common  Pleas  is  an  authority  to  shew 
that  where  the  party  applying  for  the  at-* 
tachment  has  another  remedy,  he  must 
state  that  the  person  whom  he  seeks  to 
attach  for  contempt,  was  an  efficient  wit- 
ness, and  that  he  had  a  hcndfide  intention 
to  call  him. 

Parke,  B. — The  rule  must  be  discharged. 
We  are  bound  by  the  decision  of  the  Com- 
mon Pleas,  though  it  appears  a  new  prac- 
tice. 

Ride  discharged^  wUhmU  costs. 


SI.  > 


OOUOH  V.  BRTAK. 


1887. 

May  81. 

Pleading  —  General  Issue  —  Negligent 
Driving, 

To  a  declaration  in  case  for  negligent 
driifingf  the  drfenda/U  pleaded^  tluU  the 
plaintiff  so  carelessly  drove  his  carriage  that 
ft  struck  against  the  coach  of  the  defendant; 
without  this,  that,  through  the  carelessness 
of  the  defendant^  the  coach  of  the  defendant 
struck  against  the  carriage  of  the  plaintiff: 
^-Heldf  bad  on  demurrer^  as  amomting  to 
the  general  issue. 

Case  for  tiie  negligent  driving  of  a  stage 
coach,  and  running  and  striking  against  a 
carriage  of  the  plaintilTs,  wherein  a  son  and 
servant  of  die  plaintiff  were  then  riding. 

Plea — ^That  the  said  son  of  the  plaintiff, 
at  the  said  time  when  &c.,  was  driving  the 
•aid  carriage,  and  that  had  he  driven  it 
careiVilly,  skilfully,  and  properly,  no  colli- 
sion would  have  taken  plsce  or  damsge 
been  occasioned  to  the  carriage,  but  that 
just  before  and  at  the  said  time  when,  &c. 
the  said  son  of  the  plaintiff  so  carelessly 
drove  the  same  that  it  struck  against  the 
said  stage  coach  and  without  any  negli«> 
gence  or  default  of  the  defendant:  withoiU 
thiSf  that  the  defendant,  at  the  said  time 
when,   &c.  so  carelessly  drove  his  said 


ooadi  that,  by  and  through  tlie  cardeasnesa 
of  the  defendant,  the  coach  of  the  defen- 
dant struck  against  the  said  carriage  of  the 
plaintiff  in  manner  and  form,  &c. 
Special  demurrer. 

Oumeyf  in  support  of  the  demurrer. 

[Lord  Abinobr,  C.B. — ^This  is  a  simple 
negstionof  the  negligence  of  the  def«^ndant•3 

Kellfft  contriL — The  supposed  objeetioa 
is,  that  this  plea  amounts  to  the  general 
issue.  But  it  may  be  questioned  whether, 
in  all  cases,  a  plea  alleging  that  which  may 
be  given  in  evidence  under  the  general  isane 
is  therefore  bad  on  demurrer.  Before  the 
new  rules,  msny  things  might  be  given  in 
evidence  under  the  general  issue,  which 
nevertheless  might  be  pleaded  without  ob- 
jection, such  as  payment,  release,  &c. ;  and, 
however  the  case  may  have  atood  before 
those  new  rules,  there  is  a  great  di6fereBoe 
in  the  weight  of  the  objection  now  and 
then.  Assuming  that,  formerly,  when  the 
plea  of  the  general  issue  was  a  ccdlective 
mode  of  denying  several  allegations,  it  was 
also  the  only  mode,  at  present,  there  is, 
properly  speaking,  no  general  issue.  The 
declaration  consists  of  many  matters  allied, 
any  one  of  which  may  be  answered  without 
regard  to  any  particular  form ;  and  thoogh 
the  denial  of  the  wrongful  act  or  breach  of 
duty  (which  is  one  of  those  matters  idleged) 
is  called  a  plea  of  the  general  iaaoe,  a^  it 
does  not  differ  from  any  other  plea.  Sop* 
pose  the  declarstion  had  been  in  thia  form, 
thst  the  act  was  occasioned  merely  by  the 
defendant's  negligence ;  under  the  general 
issue  evidence  might  have  been  given  to 
shew  a  result  parUy  from  the  negligence  of 
the  plaintiff.  But  the  word  "  merely"  is 
here  omitted ;  and,  under  a  general  plea  to 
a  declaration  with  this  omission,  it  may  be 
questioned  whether  such  evidence  would 
be  receivable.  The  present  plea  ought  oo 
this  account  to  be  allowed. 

Lord  Amiiobr,  C.B. —Supposing  there 
be  any  question  in  such  a  case,  that  i^ 
where  the  defence  is  not  only  a  dee^  oi  the 
defendant's  negligence,  but  an  assertion  el 
the  plaintitTs  negligence  also,  and  that  the 
act  complained  of  is  ^le^result  as  well  of 
the  one  as  of  the  other,  yet  the  plea  beie 
does  not  disclose  such  a  case.  The  in- 
ducement alleges  the   negligence  of  dM 
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plamttffonly,  but  the  denial-is  of  the  negli- 
gence of  the  defendant.  The  first  part  is 
wholly  superfluous ;  the  traverse  is  all  that 
is  material.  Now,  what  was  the  reason  of 
the  law  diat  allowed  a  demurrer  to  a  plea 
because  it  amounted  to  the  general  issue  ? 
The  principal  ground  was,  that  the  general 
issue  was  a  short  and  cbnelusive  way  of 
traversing  the  allegations  which  it  put  in 
issue ;  and  to  avoid  prolixity,  the  Courts 
upheld  the  form  which  usage  had  esta* 
Uished.  The  same  reason  applies  to  the 
plea  of  not  guilty.  Since  the  new  rules,  I 
do  not  see  why  it  should  be  said  that  those 
rules  have  abolished  the  general  issuer 
They  have  circumscribed  the  evidence 
which  may  be  given  under  the  plea,  and 
confined  it  to  a  denial  of  particular  parts 
of  the  statement  contained  in  the  declara* 
tion  ;  but  the  same  necensity  exists  as  be* 
fore  for  guarding  against  the  introduction 
of  superfluous  matter  on  the  record. 

Alderson,  B. — The  only  use  of  a  special 
traverse  is  to  raise  a  question  for  the  Court 
as  to  a  qualification  of  the  traverse  with 
which  the  plea  concludes ;  but  here  there 
is  nothing  of  that  sort*  It  is  not  stated  that 
the  mjury  was  partly  from  the  plaintifl^'s 
negligence  and  partly  from  that  of  the 
defei^ant ;  it  is  therefore  unnecessary  and 
superfluous.  Now,  in  Cam.  Dig.  h  is  laid 
down,  that  "  where  a  man  has  no  special 
matter  for  his  excuse  or  jusHficaitBn,  he 
ought  to  plead  the  general  issue  to  avoid 
prolixity  in  records  (B,  18).  And  therefore, 
a  plea  which  amounts  to  the  general  issue 
is  bad,"  (E,  14).  I  take  that  to  be  the  rule 
here. 

Judgment  for  plaintiff. 


} 


TOUNO  V.  GROVB. 


1887. 

May8L 

Highway— Tothill  Fields  Act— Repairs. 

Section  \%Z  of  the  Tothill  Fields  Act,  6 
^€0.  4.  c.  184,  does  not  alter  the  gfne^ 
ml  liability  of  inhahitants  within  the  limits 
of  the  act,  to  repair,  i^.  the  roiads  withim 
those  limits;  and  therefore,  where  certain 
jfremises  consisted  of  a  dwelUng- house  and 
stable,  which  adjoined  to  and  commumcated 
toith  the  Fauxhall  Bridge  Road,  and  of 
garden  ground  in  the  rear,  which  was  wallod 


III,  asid  CtogMer  with  one  end  of  the  sttAle) 
adjoined  to  and  communicated  with  a  street 
eaUed  Wheeler  Street,  the  street  and  road 
forming  an  angle  at  the  comer  (^  the  stable, 
and  the  whole  of  the  premises  were  within 
the  limiU  of  the  Tothill  Fields  Act :— Held, 
that  they  were  liable  to  be  rated  by  the  trus-' 
tees  ofthatactn 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (m.s.)  M.&  p.  127.] 


;.} 


BRIND  V.  DAL9. 


1887 

June  5 

Carrier — Assumpsit — General  Issue-^ 
What  amounts  to. 

To  a  declaration  in  assumpsit  against  a 
carrier,  which  stated,  that  goods  were  deli>-' 
fDcred  to  Inm,  to  be  carried  from  A.  to  B, 
that  he  did  not  deliver  them,  but  that  through 
las  negligence  and  carelessness  they  were 
lost,  the  defendant,  besides  the  plea  of  non 
assumpsit,  and  a  plea  denying  the  negli^ 
gence,  pleaded,  that  the  plaintiff  undertook 
to  accompany  the  goods  from  A.  to  B,  and 
to  guard  and  protect  them  : — Held  bad  on 
special  demurrer,  as  amounting  to  the  general 
issue  under  the  new  rules. 

Assumpsit  against  the  defendant  as  a 
common  carrier.  The  declaration  stated, 
that  the  defendant,  before  and  at  the  time 
when,  8rc.  yrwB  a  common  carrier,  and  that 
the  plaintifl*,  at  the  request  of  the  defen*^ 
dant,  caused  to  be  delivered  to  him  as  such 
carrier,  certain  goods  and  chattels,  &c., 
and  a  certain  trunk,  to  be  safely  carried 
by  the  defendant  as  such  ctfhrier,  &c.  from 
a  certain  place,  to  wit,  Nicholson's  Wharf, 
to  a  certain  other  place,  to  wit.  Brook's 
Wharf,  and  there  to  be  delivered  by  the 
defendiant  for  the  jdaintiflT.  And,  in  con* 
sideration  thereof,  and  of  certain  reward, 
&c.  the  defendant,  as  such  carrier,  pro- 
mised to  take  care  of  such  goods  and  chat- 
tels, 8rc.,  and  i^afely  deliver  the  same  at 
Brook's  Wharf  for  the  plaintifl*.  It  then 
stated  the  receipt  of  the  goods  by  the  de- 
fendant, and  that,  through  the  carelessness, 
negligence,  and  improper  conduct  of  him- 
self and  his  servant,  they  became  wholly 
lost  to  the  plaintifl*. 
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To  this  dedanuion  the  defendant  by 
his  first  plea  denied  that  he  was  a  com- 
mon carrier  of  goods,  &c.  in  manner  and 
form,  &c. ;  the  second  plea  denied  that 
the  plaintiff  caused  to  be  delivered  to  the 
defendant  as  a  common  carrier,  the  goods, 
&c.,  and  the  receipt  by  the  defendant  of 
the  goods  in  manner  and  form,  &c. ;  the 
third  plea  was  turn  assumpsit ;  the  fourth 
plea  denied  that  the  goods,  &c.  were  lost 
by  the  negligence  or  carelessness  of  the 
defendant  or  his  servant  in  manner  and 
form,  &c. ;  the  fifth  plea  was  as  follows: — 

*'  And  for  a  further  plea  in  this  behalf, 
the  said  defendant  says,  that,  at  the  said 
time  when  hie,  the  said  defendant,  re- 
ceived the  said  ffoods  and  chattels,  and 
the  said  supposed  promise  of  the  said  de* 
fendant  in  the  said  declaration  mentioned 
was  made,  a  certain  express  condition  and 
agreement  waa  then  made  and  entered 
into  between  the  said  plaintiff  and  the  said 
defendant,  that  is  to  say,  that  whilst  the 
said  defendant  carried  and  conveyed  the 
said  trunk  with  the  goods  and  chattels  in 
and  by  the  said  defendant's  cart  firom  the 
said  place  called  Nicholson's  Wharf  in  the 
said  declaration  mentioned  to  the  said 
place  called  Brook's  Wharf,  in  the  said 
declaration  mentioned,  he,  the  said  plain* 
tiff,  would  accompany  and  follow  the  said 
cart  of  the  said  defendant,  from  the  place 
called  Nicholson's  Wharf,  in  the  said  de- 
claration mentioned,  to  the  place  called 
Brook's  Wharf,  in  the  said  declaration 
mentioned,  and  watch  and  protect  the  said 
goods  and  chattels  from  being  stolen  or 
lost  out  of  the  said  cart.  And  the  said  de* 
fendant  further  saith,  that  whibt  the  said 
defendant  so  carried  and  conveyed  the  said 
goods  and  chattels  from  the  said  place 
called  Nicholson's  Wharf,  to  the  said  place 
called  Brook's  Wharf,  he,  the  said  plaintiff, 
contrary  to  the  said  condition  and  agree- 
ment in  that  behalf,  wholly  neglect^  to 
accompany  and  follow  the  said  cart,  or  to 
watch  and  protect  the  said  goods  and 
chattels  from  being  lost  or  stolen  from 
the  said  cart;  by  reason  whereof,  and  not 
by  any  negligence,  carelessness,  or  impro- 
per conduct  in  the  said  defendant,  or  his 
servant,  the  said  goods  and  chattels  became 
and  were  lost."     Verification, 

To  this  plea  there  was  a  special  demurrer 
and  joinder. 


BwrsUm,  for  the  plaintiff.— This  plea  k 
bad,  as  it  shews  a  contract  entirely  differ- 
ent from  that  stated  in  the  declaration,  and, 
by  the  rules  of  Hilary  term,  4  Will.  4,  tit. 
'  Assumpsit,'  merely  amounts  to  the  gene- 
ral issue.  The  rule  is,  '*  In  actions  against 
carriers  and  other  baUees,  for  not  Sliver- 
ing, or  not  keeping  goods  safe,  or  not  re- 
turning them  on  request,  and  in  actions 
against  agents  for  not  accounting,  the  plea 
will  operate  as  a  denial  of  any  express  con- 
tract, to  tl^e  effect  alleged  in  the  declara- 
tion, and  of  such  bailment  or  employment 
as  woilld  raise  a  promise  in  law  to  the 
effect  alleged,  but  not  of  the  breach." — 
[He  was  then  stopped  by  the  Court.] 

W.  H.  Watson,  contriU— The  goods 
might  have  been  delivered,  subject  to  an 
agreement  qualifying  the  d^very.  The 
plaintiff  undertakes  to  keep  a  kind  of  goard 
over  them. 

[Aldbbsok,  B. — You  say,  tliey  were 
delivered  on  a  special  agreement.  Is  not 
that  merely  denying  yon  received  them  in 
the  way  stated  in  the  declaration  ?] 

Suppose  it  is  a  subatantive  agreement, 
and  not  a  condition  of  another  agreement. 

[Parke,  B. — So  far  as  watching  uid 
protecting  the  goods  upon  the  way,  that  die 
plaintiff  takes  upon  himself.  la  not  chat 
a  qualifying  contract  ?] 

[Aldkksok,  B. — You  have  a  plea  of 
non  assumpsit  and  a  plea  denying  the  neg- 
ligence, which  are  all  the  pleas  you  can 
possibly  want  without  this.} 


Per  Curiam — 


Judgment  for  the  plamt^f. 


1837. 
June  7. 


{ 


DOB  d.  THOMAS  WTTHB  AHO 
MART  HIS  WIFB  0.  MARGA- 
RET RUTLAKD. 


Power — Lease — Rent — Re-entry. 

Testator^  by  his  will,  empowered  the  de- 
msee  for  l^e  to  make  a  lease  for  tmesUy^me 
years,  *'  so  as  upon  such  lease  there  be  re- 
served  and  be  made  payable  during  the  coa- 
tinwmce  thereof  the  best  improved  yearly 
rent  that  can  be  reasonably  had  for  the  same^ 
without  taking  any  sum  or  sums  of  money 
by  way  of  fine  or  income  for  or  in  respect  Ig 
such  lease,  and  that  m  such  lease  there  he 
conUmed  a  clause  of  re^^mHry  for  iion-|Mf- 
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meni  of  tent.**  A  leam  was  made  under  this 
power  for  twenty-one  years^  commencing  on 
the  nth  of  October  1833,  at  the  '*  yearly 
rent  of  903/.,  payable  by  equal  half-yearly 
payments f  that  is  to  say,  on  the  6th  of  April 
€md  the  II th  of  October,  in  every  year,  by 
equal  portions,  except  the  last  half  year's 
rent,  which  is  hereby  reserved  and  agreed 
to  be  paid  on  the  1st  of  August  next 
before  the  determination  of  the  term." 
The  lease  also  contained  a  clause  of  re-entry 
for  non-payment  of  rent,  ifforty-two  days 
in  arrear,  and  a  covenant  that  the  lessee 
might  "  use  the  bams  and  the  stack-yards^ 
bewnging  to  the  demised  prendses,  for  the 
purpose  of  threshing  and  dressing  the  com, 
grmn,  and  pulse,  wfuch  should  be  produced 
from  the  premises,  in  the  last  year  of  the 
said  term,  until  ihe  1st  of  August  next 
after  the  determination  thereof." 

Held,  that  the  lease  was  a  good  execution 
of  the  power. 

This  was  an  action  of  ejectment,  tried 
before  Tindal,  C.J.  at  the  Norfolk  Summer 
Assizes  in  1836,  when  the  jury  found  a 
verdict  for  the  lessors  of  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court,  on  the 
following 

CASE. 

Benoni  Mallett,  being  seised  in  fee  of 
land,  called  the  Testerton  Estate,  devised 
the  same  to  the  use  of  Philip  Mallett  Case 
for  life,  with  an  ultimate  remainder  to  his 
daughters,  in  tail  general,  under  which 
limitation  Mary,  the  wife  of  Thomas  Wythe, 
(the  lessor  of  the  plaintiff*,)  became,  on  the 
death  of  the  said  Philip  Mallett  Case,  on 
the  4th  of  July  1834,  tenant  in  tail  in  pos- 
session of  the  Testerton  Estate,  but  as  to 
the  premises  sought  to  be  recovered  in 
this  action,  subject,  as  the  defendant  con- 
tended, to  the  lease  hereinailer  mentioned. 

The  will  contained  the  following  power 
of  leasing,  viz.: — 

"  Provided  always,  and  my  will  is,  that 
it  shall  and  may  be  lawful  to  and  for  my 
said  grandsons,  Thomas  Mallett  Case  and 
Philip  Mallett  Case,  and  all  their  sons, 
and  all  other  person  or  persons  respec- 
tively, as  and  when  they  shall  respectively 
come  into,  and  be  in  the  actual  possession 
of  my  said  hereinbefore  devised  manors, 
estates,  and  premises,  including  the  said 
Middleton  Estate  and  Testerton  Estate^  or 


any  part  thereof^  or  be  actually  entitled  to 
the  rents  and  profits  thereof,  or  of  any 
part  thereof,  by  indenture,  under  their  re- 
spective hands  and  seals,  to  demise  and 
lease  the  same,  or  any  part  thereof,  unto 
any  person  or  persons  for  any  terra  or 
number  of  years  not  exceeding  twenty-one 
years  in  possession,  and  not  in  reversion^ 
remainder,  or  expectancy,  so  as  upon  any 
such  lease  there  be  reserved,  and  be  made 
payable  during  the  continua$u:e  thereof  re- 
spectively, the  best  improved  yearly  rent  that 
can  be  reasonably  had  for  the  same,  without 
taking  any  sum  or  sums  of  money  by  way  of 
Jine  or  income  for  or  in  respect  of  such  lease 
or  leases,  and  so  as  none  of  the  said  lessee 
or  lessees  be  made  dispunishable  of  waste 
by  any  express  words  therein,. aiuif  that  in 
every  such  lease  there  be  contained  a  clause 
of  re-entry  for  non-payment  of  the  rent  or 
rents  to  be  thereby  respectively  reserved,  and 
so  as  such  lessee  or  lessees,  to  whom  such 
lease  or  leases  shall  be  made,  seal  and  de- 
liver counterparts  of  such  lease  or  leases." 
On  the  I4th  of  December  1833,  the  said 
Philip  Mallett  Case,  being  dien  in  the  ac- 
tual possession,  or  actually  entitled  to  the 
rents  and  profits  of  the  Testerton  Estate, 
under  the  limitations  of  the  will,  signed 
and  sealed,  in  the  presence  of  two  credible 
witnesses,  an  indenture  of  lease  of  that 
date,  between  the  said  Philip  Mallett  Case 
of  the  one  part,  and  Margaret  Rutland  (the 
defendant  in  this  action),  who  then  and 
there  sealed  and  delivered  a  counterpart 
thereof,  of  the  other  part,  whereby  it  was 
witnessed,  that  by  virtue  of  the  power  of 
leasing,  in  the  said  will  contained,  and  in 
consideration  of  the  rent,  covenants,  and 
agreements  in  the  said  lease,  reserved  and 
contained  on  the  part  of  the  said  Margaret 
Rutland,  the  said  Philip  Mallett  Case  de- 
mised unto  the  said  Margaret  Rutland  the 
premises  therein  mentioned,  being  the  pre- 
mises mentioned  in  the  declaration  in  this 
action  sought  to  be  recovered,  the  said 
indenture  containing  therein,  amongst  other 
things,  as  follows: — "To  have  and  to  hold 
the  said  premises  unto  the  said  Margaret 
Rutland,  and  her  executors  and  assigns, 
from  the  11th  day  of  October  last,  for  and 
during  the  term  of  twenty-one  years,  thence 
next  ensuing,  yielding  and  paying  there- 
for unto  the  said  Philip  Mallett  Case  and 
his  assigns,  during  such  part  of  the  term 
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of  this  demise  as  he  shall  live,  and  after 
his  decease,  unto  such  person  or  persons 
as  for  the  time  heing  shall  he  entitled  to 
the  reversion  of  the  said  premises,  the 
yearly  rent  of  903/.  of  lawful  money  cur- 
rent in  Great  Britain,  by  equal  half-yearly 
payments^  (that  is  to  say)  on  the  6th  day  of 
April  and  the  llth  day  of  October  in  every 
yeoTt  by  equal  portions,  except  the  last  half 
yearns  rent,  which  is  hereby  reserved  and 
agreed  to  be  paid  on  the  \st  of  August  next 
before  the  detemUnation  of  the  said  term^ 
which  said  rent  hath  been  adjudged  by 
two  indifferent  and  skilful  persons,  viz. 
Messrs.  William  Wright  and  Edward  Sep- 
pings,  to  be  the  full  annual  value  of  the 
said  premises.  Provided  always,  that  if  the 
said  rent,  or  any  part  thereof,  shall  be  tm- 
paid  for  forty-two  days  next  after  any  of 
the  days  whereon  the  same  is  reserved  to  be 
nedd  as  aforesaid,  then  it  shall  and  may  be 
lawful  for  the  said  Philip  Mallett  Case,  or 
his  assigns,  during  his  life,  and  after  his 
decease  for  such  person  or  persons  as 
aforesaid,  into  the  said  demised  premises, 
or  any  part  thereof  in  the  name  of  the 
whole,  to  re-enter,  and  the  said  Margaret 
Rutland,  and  her  executors,  administra* 
tors,  and  assigns,  and  all  other  occupiers 
thereof,  to  expel,  put  out,  and  remove 
therefrom." 

The  said  lease  contains  the  following 
covenants  on  the  part  of  the  lessor :  viz., 
**  that  it  shall  be  lawful  for  the  said  Margaret 
Rutland  and  her  executors,  administrators, 
and  assigns,  paying  the  rent,  and  perform* 
ing  the  covenants  herein  contained,  which, 
on  her  or  their  part  ought  to  be  performed, 
to  hold  and  enjoy  the  premises  hereby 
demised  during  the  said  term  of  twenty- 
one  years,  and  to  use  the  bams  and  the 
stack-yards  thereto  belonging,  for  the  pur^ 
pose  of  threshing  and  dressing  the  com, 
grain,  and  pulse  which  shall  be  produced 
from  the  said  premises  in  the  last  year  of 
the  said  term,  until  the  1st  of  August  next 
afier  the  determination  thereof,  without  m- 
terruption,**  And  there  were  also  all  usual 
and  necessary  covenants  on  the  part  of  the 
lessee,  supposing  the  Court  to  be  satisfied 
that  the  covenants  herein  stated  are  of 
that  description.  It  is  also  agreed,  that 
no  question  shall  be  raised  or  considered 
as  to  the  amount  of  the  rent. 

The  defendant  was  in  possession  of.yie 


premises  in  the  lease  and  declaration  mcB- 
tioned  at  the  commencement  of  this  actioiii 
and  claimed  to  hold  the  same  under  the 
lease.  She  had  been  served  with  a  regular 
notice  to  quit,  which  had  expired  before 
the  day  of  the  several  demises  laid  in  die 
declaration. 

On  the  part  of  the  defendant,  evidence 
was  tendered,  to  shew  the  usage  of  the 
country  as  to  agricultural  leases  in  general, 
widi  respect  to  covenants  of  a  like  descrip- 
tion with  those  which  came  in  question  in 
the  present  lease.  The  evidence  was  oIh 
jected  to,  but  received  by  the  Chief  Justice, 
subject  to  the  opinion  of  this  Court,  as  to 
its  admissibility  in  whole  or  part. 

The  question  upon  the  special  case  was, 
whether  the  lease  of  the  14di  of  December 
183d,  was  a  valid  execution  of  the  power 
of  leasing  contained  in  the  will  of  Browa 
Mallett. 

Sir  W.  W.  FoUett,  for  ^e  lessors  of  die 
plaintiff.  —  Under  this  power,  the  rent 
should  be  reserved  equally  throaghoat  die 
term,  and  during  the  term.  The  tenant 
for  life  cannot  reserve  rent  by  anticipation. 
If  he  should  die  in  the  interval  between 
the  1  St  of  August  and  the  11  th  of  October^ 
in  the  last  year  of  the  term,  he  would  re- 
ceive all  the  benefit,  and  the  remainder- 
man would  be  kept  out  of  possession, 
without  having  any  rent.  The  object  of 
the  power  is,  that  the  tenant  for  life  slMmld 
receive  rent  for  that  part  of  die  term 
which  runs  through  his  life,  and  the  re* 
mainder-man  for  the  part  which  runs 
through  his— Doe  d.  Wilmot  v.  O^/M, 
cited  in  Doe  v.  Wilson  (\),  is  not  distin- 
guishable. 

[Parks,  B. — In  that  case,  one  half 
year's  rent  was  lost  There  were  oidy 
forty-one  half  years*  rent  reserved.] 

Ine  rent  was  not  reserved  equally 
throughout  the  term.  Could  the  tenant 
for  life  make  the  whole  rent  payable  on 
one  day  ?  That  might  be  a  beneficial  re- 
servation, and  yet  it  would  not  be  alk>wed, 
nor  is  there  any  authoritv  for  considertne 
that  reservation  good  which  is  not  eqmd 
throughout  the  term — Doe  d.  Harries  v. 
Morse  (2).     Next,  as  to  the  power  of  dis- 

(1)  5B.le  Ald.571. 

(f )  t  Cr.  &  M.  «47 ;  •.  c  S  Uir  J.  Rep.  (w  a) 
Ezch.  70. 
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tresg.  The  law  upon  this  subject  was 
much  discussed  in  Doe  d.  Lord  Jer$ey  ▼• 
Smih{p\  and  is  fully  considered  in  % 
Sugden  on  Powers^  455,  where  it  is  laid 
down  that  a  reasonable  time  is  allowed, 
and  the  law  will  take  notice  of  what  is 
reasonable.  But  no  case  hitherto  has  de- 
cided that  so  long  a  period  as  forty-two 
days  is  a  reasonable  time.  The  third  ob^ 
jection  arises  out  of  the  power  given  to 
the  tenant  to  continue  in  possession  of  the 
barns  and  stack-yards,  until  the  Ist  of 
August  next  after  the  expiration  of  the 
term ;  and  it  cannot  be  supposed  that  the 
lessor  was  justified  in  conferring  on  the 
lessee^  so  long  an  enjoyment  of  the  pre- 
mises, without  any  payment  of  rent  for  that 
period. 

Maulct  in  support  of  the  lease. — The 
power  is,  in  some  respects,  general;  in 
some,  limited  and. confined.  The  sound 
rule  deducible  from  all  the  cases  is,  that 
wherever  the  party  creating  the  power  has 
expressed  a  condition  or  number  of  condi- 
tions, then  those  conditions  must  be  c<Hn- 
plied  with :  but  he  leaves  the  exercise  of 
the  power  at  large,  on  those  points  where 
he  has  expressed  none.  It  is  conditioned 
that  the  rent  should  be  reserved  and  made 
payable  during  the  continuance  of  the 
term,  that  it  should  be  a  yearly  rent,  and 
the  best  that  could  be  reasonably  had. 
Those  conditions  are  complied  with.  It 
is  conceded  on  the  other  side,  that  the  ex- 
press conditions  ar^  fulfilled;  but  it  is 
alleged,  that  the  lease  does  not  satisfy  some 
conation  that  is  to  be  implied.  But  is 
there  anything  unreasonable  in  the  reser- 
vation of  the  last  half  year's  rent  on  the  1st 
of  August  ?  It  must  not  be  assumed  that 
the  lease  is  bad,  if  the  remainder-man  can 
in  any  case  be  injured ;  and  only  one  case 
of  ii^ury  was  suggested  or  supposed.  But 
the  criterion  is,  whether  the  tenant  for  life 
would  have  been  prudent  in  making  this 
reservation,  if  he  had,  in  addition  to  his 
life  estate,  been  also  remainder-man.  Un- 
doubtedly this  would  have  been  a  wise 
and  prudent  precaution  to  secure  to  him 
his  remedy  by  distress,  which  he  would 
otherwise  lose  if  the  rent  were  payable  on 
the  last  day  of  the  term.  If  the  tenant 
for  life  were  to  die  before  the  last  halF- 

(3)  9  Brod.  &  Bing.  473. 


year,  the  remainder-man  wonld  be  bene- 
fited by  this  stipulation,  and  the  probabi- 
lities are  more  in  favour  of  his  being  bene- 
fited in  this  way,  than  injured  by  the  only 
possible  contingency  which  might  be  in- 
jurious to  him.  The  lease  is  to  contain  a 
power  of  re-entry ;  that  is  an  express 
condition.  Now,  if  the  last  half  year's 
rent  were  not  payable  until  the  last  day  of 
the  term,  the  power  of  re-entry  for  that 
rent  could  not  be  exercised  at  all ;  and  in 
such  a  case  it  might  be  argued,  that  an 
express  condition  of  the  power  had  not 
been  complied  with.  Doe  v.  G\ffard  has 
been  cited,  but  that  case  is  not  in  point, 
because  there,  one  half  year's  rent  was 
entirely  lost.  Doe  v.  Wilson  is  in  favour 
of  the  lease.  In  no  case  have  leases  under 
a  power  been  held  bad,  unless  there  has 
been  a  literal  violation  of  a  condition. 
Thus,  in  Doe  v.  Morse^  the  rent  was  to  be 
made  payable  half-yearly ;  but,  instead  of 
that,  it  was  reserved  at  periods  of  five  and 
seven  months.  So  also  in  Doe  v.  ZocA;(4), 
the  new  lease  excepted  from  the  demise 
more  than  the  old  lease,  and  the  subject- 
matter  of  the  demise  being  thus  varied, 
the  rent  was  not  the  ^^  ancient'*  rent,  and  a 
condition  that  it  should  be  so,  was  expressly 
violated.  As  to  the  time  of  re-entry,  that 
is  a  power  which  ought  to  be  exercised 
with  a  proper  discretion.  It  is  an  open 
question,  what  is  a  reasonable  time. — [He 
then  argued  upon  the  admissibility  of  the 
evidence  as  to  the  covenants  being  usual 
in  leases  in  that  part  of  the  country,  and 
contended  that  the  power  being  silent  in 
that  respect,  it  was  to  be  exercised  in  a 
reasonable  manner,  and  that  the  usage 
might  be  proved,  in  order  to  shew  what 
was  reasonable ;  but,  as  the  Court  in  their 
judgment  gave  no  opinion  on  this  point, 
the  argument  relating  to  it  is  omitted.] 

Folkitt  in  reply. — The  argument  on  the 
other  side,  if  pushed  to  its  full  extent, 
would  allow  a  rent  to  be  reserved  on  the 
first  day  of  each  year ;  but  hitherto  no 
such  doctrine  has  been  established.  Nor 
is  the  test  a  true  one,  whether  Uiis  is  a 
lease  which  a  tenant  in  fee  simple  would 
fairly  make.  The  cases  hitherto  have  been 
to  the  effect,  that  the  remainder-man  is  not 


(4)  9  Ad.  «t  EL  705 ;  8.  c.  4  Law  J.  Rep.  (N.8.) 
K.D.113. 
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to  foe  prejudiced,  and  the  better  opinion 
certainly  is,  that  a  reservation  of  rent  be- 
forehand is  not  good — Svgden  on  Powers^ 
p.  493,  440.  The  principle  is,  that  rent 
is  the  compensation  for  the  occupation  of 
the  land,  and  should  be  paid  to  the  person  ^ 
who  is  the  owner,  when  the  occupation  is 
complete,  and  a  rent  payable  previously 
is  an  exception  which  cannot  be  within 
the  power,  unless  by  specific  terms.  The 
judgment  of  fiayley,  B.,  in  Doe  v.  Morses 
is  direct  upon  this  point. 

[Parke,  B. — It  could  not  have  been 
present  to  his  mind  how  great  is  the  in- 
convenience of  rent  becoming  due  when 
there  is  no  power  of  taking  it  by  dis- 
tress.] 

This  particular  lease  cannot  be  support- 
ed without  maintaining  the  general  doc- 
trine, that  rent  may  be  reserved  before- 
hand. ^ 

Cur.  adv.  vuU. 

On  a  subsequent  day,  judgment  was  de- 
livered by — 

'  Lord  Abingbr,  C.B. — ^The  question  in 
this  ejectment,  turned  on  the  construction 
of  a  power,  and  that  power  is  in  these 
words — [His  Lordship  here  read  that  part 
of  the  will  which  created  the  power  of 
leasing.] — Now,  the  defence  rested  on  two 
objections  to  the  execution  of  the  power 
in  the  lease  produced ;  the  first  was,  that 
although  there  was  a  clause  in  it  for  re- 
entry for  non-payment  of  rent,  yet  that 
the  power  of  re-entry  was  limited  to  forty- 
two  days  after  the  rent  should  have  ac- 
crued due ;  the  second  objection  was,  that 
the  last  half  year's  rent  was  made  payable 
on  some  day  in  August,  whereas  the  term 
itself  did  not  expire  until  Michaehaas, 
In  answer  to  the  first  objection,  cases 
were  cited  to  sheWf  that  a  reasonable  time 
might  be  allowed  after  the  rent  became 
due,  without  any  contravention  of  the 
power  ;  but  I  am  at  a  loss  to  see  how  the 
question  could  arise,  unless  there  were 
an  appearance  of  evasion.  One  can  con- 
ceive a  case,  where,  under  the  pretence  of 
complying  with  a  power  in  terms,  the 
clause  may  be  of  such  a  nature  as  to  make 
the  power  of  re-entry  wholly  nugatory. 
If  such  a  case  should  arise,  it  would  be  a 
violation  of  the  power ;  but,  here,  there  is 


no  appearance  of  evasion  in  the  mode  of 
framing  the  clause ;  the  period  of  forty- 
two  days  is  not  an  unusual  one  ;  and  we, 
therefore,  think,  that  the  lease  is  unobjee^ 
tionable  in  respect  to  the  clause  of  re- 
entry. The  second  objection  is,  that  the 
reservation  of  rent  for  the  last  half  year  is 
in  contravention  of  the  power ;  but  upon 
consideration,  we  think,  that  ^ere  is  no 
foundation  for  the  argument  urged.  On 
this  point,  the  testator's  reason  for  limit- 
ing die  power  by  this  proviso,  appears  on 
the  face  of  the  will  itself  to  have  been,  that 
no  premium  or  fine  should  be  taken  from 
the  lessee ;  and,  therefore,  whatever  was 
reserved  was  to  be  received  annuaUy,  and 
made  payable  at  the  usual  times,  and  was 
not  to  be  taken  as  a  premium  or  fine,  leav- 
ing nothing  to  the  person  in  remainder, 
who  might  succeed  during  the  condnuanoe 
of  the  term.  There  is  no  pretence  for 
saying,  that  ^ere  was  any  object  to  de- 
feat die  remainder-man's  claim.  On  the 
contrary,  the  reservadon  of  the  last  half 
year's  rent,  before  the  full  and  complete 
expiradon  of  the  term,  is  a  matter  of  pru- 
dence and  caudon,  and  is  generally  to  the 
benefit  of  the  lessor.  Nor  can  it  be  de- 
trimental to  the  remainder-man,  except  in 
die  single  su|^osable  case  of  the  tenant 
for  life  dying  after  the  reservadon  of  the 
last  half  year's  rent,  and  before  the  end  of 
die  term.  But  ia  construing  this  power, 
we  are  to  look  at  the  intendon  of  the  tes- 
tator, as  well  as  to  th^  words  of  die  power; 
and  that  intendon  manifesdy  was,  mat  the 
rent  should  be  appordoned  in  twenty- 
one  yearly  payments — thereis  no  direction 
further ;  but  it  might  be  quarterly,  half 
yearly,  or  yearly,  there  being  no  dunecdon 
on  die  subject  It  would  be  quite  suf- 
ficient to  make  it  payable  yearly  widiin 
the  twenty-one  years.  The  spirit  and  in- 
tention, then,  of  the  testator  are  complied 
with,. as  well  as  the  words  of  the  power; 
and  therefore  there  is  no  valid  objecdon 
to  the  lease  on  the  second  ground.  On 
both  the  grounds,  the  conclusion  to  which 
we  come  is,  that  the  judgment  should  be 
for  the  defendant. 

Judgment  for  the  defendmU. 
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1837.       <         OF   EMERSON,  A   BANKRUPT, 

C.        V,  GRIFFIN  AND  HILLHOU8B. 

Stoppage  in  Transitu — Delivery  incom- 
plete. 

Goods  were  consigned  to  a  purchaser  in 
London,  deliverabie  in  the  river.  He,  being 
insohent  when  they  arrived  in  the  river,  di- 
rected  them  to  be  landed  on  a  wharf  where 
he  had  been  accustomed  previously  to  have 
ffoods  of  that  description  landed,  he  having, 
however,  a  warehouse  in  the  city.  At  tluit 
wharf  they  were  stopped  by  the  vendor : — 
Meld,  in  an  action  of  trover  by  the  purcha* 
ser*s  assignees,  that  it  ought  to  have  been  left 
to  the  jury  to  say,  whether  the  wharfingers 
received  the  goods  as  the  purchaser's  agents, 
to  take  possession  of  them  for  him  as  owner, 
or  to  forward  for  him,  or  to  keep  them  for 
the  vendor. 

Held  also,  that  directions  given  by  the 
purchaser  to  his  agent,  whom  he  sent  to  order 
them  to  be  landed,  expressing  his  intention 
not  to  receive  the  goods  for  himself,  were  ad- 
fmissible  in  evidence,  though  not  commumcated 
to  the  wharfingers  or  the  seller,  and  were  ma- 
terial, for  the  purpose  of  shewing  that  pos- 
session was  not  taken  for  the  benefit  of  the 
purchaser,  but  of  the  vendor,  and  that  the 
transitus  was  not  at  an  end, — (Dissentiente 
LK>rd  Abinger,  C.B.) 

Trover  for  lead-  converted  since  the 
bankruptcy. 

Plea — ^That  one  Stagg,  a  trader  at  Stock- 
ton-upon-Tees,  had  bargained  and  agreed 
to  sell  the  lead  to  Emerson,  who  carried 
on  business  in  London,  and  that  it  was 
sent  by  a  common  carrier  from  Stockton* 
upon-Tees,  to  be  delivered  to  Emerson  in 
London,  and  that  the  lead  was  in  the  pos- 
session of  the  defendants,  as  wharfingers, 
in  the  course  of  carriage  and  conveyance. 
That  before  the  lead  arrived  in  London, 
Emerson  became  wholly  insolvent,  and 
Stagg  stopped  the  lead  while  in  the  pos- 
session of  the  defendants,  and  requested 
them  to  hold  the  possession  thereof  lor 
btm;  and  the  defendants  justified  their  re- 
fusal to  deliver  to  the  plaintiffs  under  these 
orders. 

Replication—That  the  lead  came  into 
the  possession  of,  and  was  received  by  the 
defendants  as  agents  and  wharfingers  of 
New  Sbries,  VI.— £zoHfiQ.  Pl. 


and  for  Emerson,  and  the  defendants  held 
the  same  as  such  agents  and  wharfingers 
of  and  for  Emerson,  and  for  his  use  and 
benefit,  and  the  delivery  to  him  was  com- 
plete ;  and  further,  that  Stagg  did  not  stop 
the  lead  before  the  defendants  had  received 
it  for  the  bankrupt,  and  before  the  delivery 
was  complete.  On  this,  issue  was  joined. 
At  the  trial,  before  the  Lord  Chief  Baron, 
at  the  London  Sittings  after  Trinity  term, 
1835,  it  appeared,  that  Mr.  Stagg,  a  lead- 
merchant,  at  Stockton,  shipped  in  Novem- 
ber 1834,  on  board  two  vessels,  the  Fanny 
and  the  Cumberland,  a  quantity  of  sheet 
lead,  consigned  to  Emerson,  the  bankrupt, 
who  carried  on  business  as  a  lead  and  tin 
merchant,  at  Lawrence  Pountney  Lane, 
London.  It  was  deliverable  to  him  at 
London,  tit  the  river.  The  vessels  arrived 
in  the  port  of  London  on  the  7th  of  De- 
cember. The  captains  called  at  Emerson's 
counting-house,  which,  with  his  warehouse, 
was  in  Lawrence  Pountney  Lane,  on  the 
8th,  and  required  him  to  have  the  lead 
landed.  They  saw  his  son,  who  commu- 
nicated the  message  to  his  father,  and,  by 
his  direction,  went  on  the  10th  on  board 
the  two  vessels,  and  directed  the  captains 
to  land  the  lead  on  the  defendants*  wharf. 
Emerson  had  been  in  the  habit  of  having 
goods  consigned  to  him  landed  at  their 
wharf  under  written  orders,  and  of  having 
them  forwarded  thence  to  his  warehouse. 
The  son  then  told  one  of  the  defendants, 
that  the  lead  was  coming  from  the  vessels, 
and  that  they  were  to  land  it.  Being  asked 
whether  it  was  to  be  carried  away,  he  said 
he  did  not  know,  but  assented  to  its  being 
piled  away.  The  bankrupt  stated,  that  at 
the  time  when  the  lead  arrived,  he  was  in 
embarrassed  circumstances ;  that  his  di- 
rections for  landing  it  were  given  for  the 
accommodation  of  the  captains.  His  son 
also  stated,  that  his  father  had  told  him  at 
that  time,  that  he  did  not  intend  to  take 
the  goods ;  but  this  was  not  communicated 
to  the  defendants.  On  the  same  day, 
namely,  the  10th  of  December,  the  lead 
was  lightered  from  the  two  vessels  to  the 
defendants'  wharf,  and  piled  up  there.  The 
captain  of  one  of  the  vessels  paid  the  light- 
erage of  his  lead,  Em^son  paid  that  of  the 
other.  On  the  18th  of  December,  Stagg 
desired  the  defendants  to  stop  the  lead, 
and  on  the  9Snd,  a  fiat  issued  against  Emer- 
tl 
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ion.  The  freight  and  wharfage  still  re* 
mained  unpaid.  The  Lord  Chief  Baron 
desired  the  jury  to  say,  whether  the  defen* 
dants  received  the  lead  as  the  agents  of 
Emerson  or  not,  as,  if  they  did,  it  followed 
in  law  that  it  was  in  Emerson's  possession, 
and  the  plaintiffs  were  entitled  to  recover ; 
if  they  did  not  receive  it  as  his  agents,  or 
received  it  in  a  doubtful  or  ambiguous 
character,  the  ownership  did  not  pass  to 
the  plaintiffs.  His  Lordship  also  said, 
that  the  mterUion  of  Emerson,  uncommu- 
nicated  to  the  defendants,  was  immaterial. 
The  jury  found  a  verdict  for  the  plains 
tiffs. 

In  Michaelmas  term,  ISS5 — 

Sir  W.  W.  Follett  obtained  a  rule  for 
a  new  trial,  on  the  ground  of  misdirec* 
tion,  contending,  first,  that  the  transitus 
was  not  determined  by  the  delivery  to  the 
defendants;  and  secondly,  that  the  contract 
of  sale  was  rescinded  by  the  bankrupt 
before  the  bankruptcy,  when  he  declared 
that  he  did  not  intend  to  take  the  good, 
as  a  purchaser. 

Sir  F,  PoUockf  Kelly ^  and  Hoggins,  now 
shewed  cause. — If  the  defendanu  received 
the  lead  as  the  agents  of  the  bankrupt,  the 
transUus  was  at  an  end. 

[Parke,  B. — The  question  is,  whether 
the  goods  were  received  by  the  defendants 
as  agents,  to  forward  them,  or  whether  they 
had  arrived  at  their  ultimate  destination.] 

Perhaps,  if  the  bankrupt  had  repudiated 
the  contract  when  the  goods  arrived,  the 
property  might  not  have  passed,  but  he 
gave  directions  to  land,  without  any  inti- 
mation that  they  were  not  to  be  received 
on  his  account.  The  property  was  com- 
pletely vested  in  him,  and  he  could  have 
disposed  of  the  lead ;  the  transituSf  there- 
fore, was  at  an  end.  The  goods  were  de- 
liverable in  the  river ;  and  the  captains  on 
their  arrival,  went  to  the  bankrupt,  because 
their  business  as  carriers  was  at  an  end. 
It  was  no  part  of  their  engagement  with 
the  vendor  to  land  them.  The  defendants, 
on  the  receipt  of  the  lead,  did  not  propose 
to  forward  it,  but  inquired  how  it  was 
to  be  disposed  of  on  their  wharf.  The 
bankrupt,  it  is  true,  had  a  warehouse  of 
his  own,  but  he  might  use  a  public  wharf 
as  his  warehouse — EUii  v.  Hunt  (1),  Rome 

(1)  3  Tmvi  lUp.  4«5. 


y.  Piokford(ft%  and  Z>taoii  ▼.  Baldwin  {$). 
Then,  secondly,  the  bankrupt's  intendon 
not  to  keep  the  goods,  not  being  commu* 
nicated  to  the  other  parties,  cannot  alter 
the  character  of  his  acts. 

[Lord  Abinoer,  C.B. — In  two  cases, 
Atkin  V.  Barmck(4\  and  MilU  v.  BaU{5\ 
the  intentions  of  an  insolvent  vendee  have 
been  inquired  into,  but  in  both  of  then 
they  were  expressed  by  letter.  Any  ex* 
pression  by  Emerson  to  the  wharfinger^ 
verbally  or  by  letter,  would  have  been 
conclusive.] 

[Pabkb,  B. — Suppose  ^e  intention  to 
be  manifested  hj  facte  not  communicated 
to  the  wharfinger  ?] 

If  an  agent,  by  the  order  of  his  prin* 
cipal,  gives  a  new  direction  to  goods,  that 
makes  his  possession  the  possession  of  the 
principal,  so  as  to  bring  them  within  his 
order  and  disposition — Hawkes  v.  Z>aaii 
(6).  The  intention  ought  to  be  expressed 
in  an  open  and  notorious  manner;  and 
great  danger  will  result  from  allowing  a 
bankrupt  to  afiect  the  rights  of  third  par* 
ties,  by  giving  evidence  of  his  unoommtt- 
nicated  intentions.  But  no  quesdon  of 
intention  arises  on  the  record«  The  first 
issue  is  simply  whether  the  lead  wajp  in 
the  course  of  transit  or  not.  Then,  on  the 
second  plea,  it  must  be  admitted,  that 
there  had  been  a  vesting  of  the  property 
in  the  bankrupt,  before  it  can  be  argued, 
that  the  intention  of  the  latter  revested 
the  property  in  the  vendor.  But  the 
pleadings  do  not  allow  that  argument  to 
be  raised. 

Sir  W.  W.  FoUett,  AieMonder^  and 
Martin f  in  support  of  the  rule.  — ^The  tnm' 
eiiue  was  not  determined  by  the  delivery 
to  the  defendants.  The  goods  were  neces- 
sarily landed  at  a  public  wharf,  to  be  sub- 
sequently conveyed  to  his  warehouse;  and 
it  is  quite  immaterial  that  he  pointed  out 
the  wharf  at  which  they  were  to  be  landed. 
If  he  had  sent  his  own  lighter,  and  taken 
possession  of  the  goods  in  the  river,  die 
transitus  would  have  been  determined; 
but  the  case  is  different,  when  they  are  to 
be  landed  through  the  medium  of  third 

(f )  1  B.  Mo.  5f6. 

(3)  5  East.  175. 

(4)  1  Stnu  165 ;  s.  c.  10  Mod.  ASt;  Fort  553. 
(5)2  Boi.  8c  Pul.  457. 

(6)  1  Cr.  9l  J«r.  519. 
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psrtieB^  who  are  to  conyey  them  to  the 
place  of  their  ultimate  destination.  No 
doubt  the  property  was  in  the  bankrupt ; 
but  had  the  goods  been  received  into  his 
possession?  The  question  as  to  the  pur- 
pose for  which  the  defendants  received  the 
lead,  whether  to  keep  for  him  or  to  for- 
ward, is  the  real  one  in  this  case,  and 
ought  to  have  been  lefl  to  the  jury.  The 
delivery  in  the  river  was  no  part  of  the 
consignor's  contract,  but  was  an  arrange- 
•oent  between  the  vendee  and  the  ship- 
owner. The  bankrupt's  declarations,  being 
made  cotemporaneously  with  the  directions 
to  land,  remove  all  doubt,  and  shew  the 
purpose  for  which  the  goods  were  put  into 
the  defendant's  possession — namely,  not 
to  complete  the  delivery,  but  to  enable  the 
vendor  to  stop  them.  There  can  be  no 
need  to  communicate  this  intention  to  the 
wharfinger:  he  is  usually  an  agent  to 
forward — it  could  not  be  necessary  to  tell 
him  that  in  this  case  he  was  so  no  more. 

Loan  Abimobr,  C.  B. — I  think  there 
must  be  a  new  trial*  The  question  is, 
whether  there  was  a  taking  possession  of 
the  goods  by  the  bankrupt  or  his  agent. 
The  rest  of  the  Court  incline  to  think,  that 
the  directions  given  by  him  were  admis- 
sible to  shew  the  nature  of  his  acts :  they 
were,  however,  received,  and  no  ground 
for  a  new  trial  exists  in  that  respect.  But 
the  question  remains  whether  the  receiving 
of  the  goods,  with  the  intention  expressed 
by  the  bankrupt  at  the  time,  was  a  taking 
possession  of  them  as  'his  own*  I  can 
conceive  a  case  in  which  the  receiving  into 
a  bankrupt's  own  warehouse  would  not  be 
receiving  them  into  his  own  possession,  as 
if  he  put  them  apart  from  his  other  goods 
to  be  restored  to  the  vendor.  Here,  the 
bankrupt  received  the  goods  with  great 
reluctance,  and  only  under  the  pressure  of 
the  inconvenience  complained  of  by  the 
ci^ptains.  By  his  directions,  they  were  then 
received  by  the  wharfingers,  he  telling  his 
son,  at  the  same  time,  that  he  would  not 
have  them  himself*  He  took  possession 
only  for  the  benefit  of  the  vendor.  The 
question,  therefore,  which  ought  to  have 
been  left  to  the  jury  is,  whether  the  pos- 
session taken  by  the  defendants  was  for  the 
benefit  of  the  bankrupt  as  onmer^  whereas 
I  only  left  the  question,  whether  they  took 


possession  as  kU  agents,  I  ought  to  have 
qualified  it,  whether,  supposing  them  to 
have  been  his  agents,  they  received  the 
goods  to  take  possession  for  his  own  be- 
nefit, or  to  keep  them  for  the  seller. 

Parks,  B. — The  real  question  for  the 
jury  was,  whether  the  son's  act  was  a  taking 
possession  by  the  bankrupt  as  owner.  If 
it  was,  the  transitus  was  at  an  end  ;  if  not, 
and  the  latter  merely  meant  to  take  pos- 
session for  a  limited  purpose,  for  the  sel- 
ler's benefit,  the  transitus  was  not  deter- 
mined. The  latter  was  most  probably  the 
case. 

Alderson,  B. — To  defeat  the  right  of 
stoppage  tit  transitu^  one  of  two  things 
must  be  shewn :  either  that  the  goods  have 
arrived  at  the  natural  end  of  their  journey, 
when  I  should  rather  think  the  intention 
of  the  vendee  had  nothing  to  do  with  the 
question ;  or,  if  the  transitus  is  to  be  de- 
termined by  some  intermediate  act,  the 
intention  with  which  that  was  done  must 
be  shewn*  Ihe  latter  case  is  the  present. 
The  intermediate  act  of  the  son  is  to  be 
inquired  into :  therefore,  it  seems  to  me, 
that  the  instructions  given  by  the  bankrupt 
to  his  son  were  material  evidence,  as 
shewing  with  what  intention  the  authority 
to  take  possession  of  the  goods  was  given 
— whether  to  take  as  owner  or  not. 

Rule  absolute. 

Upon  the  new  trial,  which  took  place 
before  the  Lord  Chief  Baron,  at  the  Lon- 
don sittings  after  Hilary  term,  1896,  the 
bankrupt's  son  stated,  that  lead  had  pre- 
viously been  landed  on  the  defendant's 
wharf  for  his  father ;  that  he  was  accus- 
tomed to  land  his  sheet  lead  there,  and  to 
have  it  piled  up  and  kept  there  till  he 
carted  it  away  to  his  customers,  in  his  own 
carts ;  and  that  he  never  brought  sheet 
lead  to  his  own  premises,  but  sold  it  from 
the  wharf.  It  was  also  his  father's  practice 
to  send  written  orders  for  landins  the  lead 
at  the  wharf,  and  also  written  orders  when 
it  was  to  be  carted  away.  He  likewise 
proved,  that,  at  the  time  his  father  spoke 
to  him  about  landing  the  lead  on  the  10th 
of  December,  he  told  him,  that  under  the 
circumstances  he  would  not  meddle  with 
it — that  he  did  not  intend  to  take  it — and 
that  Mr.  Stagg  ought  to  have  it ;  but  the 
son  did  not  communicate  this  to  Uie  whar- 
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fingers.  The  bankrupt  also  directed  his 
son  not  to  give  a  written  order ;  but  the 
wharfingers  did  not  ask  for  one,  nor  in- 
quire the  reason  why  one  was  not  given. 

The  Lord  Chief  Baron,  in  summing  up, 
told  the  jury,  that  he  had  received  the  evi- 
dence as  to  the  intention  of  the  bankrupt 
not  to  meddle  with  the  goods,  not  commu- 
nicated to  the  defendant,  nor  to  any  agent 
of  the  consignor,  with  considerable  doubt; 
but  that,  as  it  had  been  admitted,  he  should 
leave  it  to  them  for  their  opinion,  whether 
it  made  any  diflference  in  the  conclusion  to 
be  drawn  from  the  other  evidence ;  and 
desired  them  to  state  what  that  conclusion 
was ;  and  then,  whether  it  would  be  at  all 
varied  by  the  fact  of  the  intention  declared 
to  the  son.  The  jury  found  for  the  plain- 
tiffs ;  and  stated,  that  the  intention  of  the 
bankrupt,  declared  only  to  the  son,  and  not 
followed  up  by  any  act,  did  not,  and,  in 
their  opinion,  ought  not  to  influence  their 
verdict.  The  learned  Judge  gave  the  de- 
fendant leave  to  move  to  enter  a  nonsuit, 
if  the  intention  so  expressed  was  evidence, 
and  if,  as  matter  of  law,  it  was  of  sufficient 
weight  to  entitle  the  defendant  to  a 
verdict. 

Alexander,  in  Easter  term,  1836,  ob- 
tained a  rule  accordingly ;  against  which — 

Sir  F,  Pollockf  Kelly,  and  Hoggins, 
shewed  cause. 

Sir  JV.  W.  FolUtt,  AUxander,  and  Mar- 
tin, appearing  in  support  of  the  rule. 

After  argument,  the  Court  took  time  to 
consider,  aud,  the  Judges  diflPering,  their 
judgments  were  now  pronounced  seriatim* 

Aldsksok,  B. — In  this  case,  which  has 
stood  over  for  some  time,  in  the  expecta- 
tion that  the  parties  would  have  come  to 
some  arrangement  between  themselves,  it 
has  now  become  necessary  that  the  Court 
should  deliver  their  opinion ;  and,  as  we 
are  not  agreed  in  that  opinion,  it  falls  to 
me  to  begin. 

This  was  an  action  of  trover  by  the  as- 
signees of  a  bankrupt,  for  some  lead  which 
had  been  shipped  by  a  person  of  the  name 
of  Stagg,  from  Stockton,  in  Yorkshire,  and 
consigned  to  Emerson,  the  bankrupt.  The 
defendants  were  wharfingers  in  London ; 
and  the  only  question  for  the  Court  is, 
whether  Stagg's  right  to  stop  the  goods  in 
tremsilu  was  at  an  end  or  not.    . 


The  facts  in  evidence  werv  Uiete : — The 
lead  in  question  was  shipped  on  board  two 
vessels,  the  Fanny  and  the  Cumberland; 
and  those  ships  arrived  in  the  river  on  or 
before  the  8th  of  December  18d5.  On 
the  8th,  9th,  and  10th  of  that  month,  the 
captains  called  at  the  warehouse  of  ^e 
bankrupt  for  orders,  being  urgent  to  get 
rid  of  the  lead,  in  order  to  avoid  demur- 
rage. They  could  never  obtain  directions 
from  him,  and  threatened  to  land  the  lead 
unless  he  gave  some  directions  about  it. 
On  the  10th  of  December,  the  bankrupt, 
who  was  then  in  insolvent  ciroimstances, 
and  indebted  to  Stagg  to  a  large  amount, 
told  his  son,  who  usually  transacted  busi- 
ness for  him,  to  tell  the  captains  to  take  die 
lead  out  of  their  vessels,  and  land  it  at 
Beal*s  (the  defendants')  wharf,  where  his 
lead  had  beeirbefore  deposited  on  variom 
occasions ;  but  the  bankrupt  told  his  son, 
at  the  same  time,  that,  under  the  circmn- 
stances  in  which  he  was,  he  woold  not 
meddle  with  it — that  he  did  not  intend  to 
take  the  lead — that  Stagg  ought  to  have  it. 
He  was  also  forbidden  by  the  bankrupt  to 
give  any  written  order  for  the  lead  to  the 
captains,  as  had  been  the  usual  custom  oi 
the  bankrupt  before.  With  these  instruc- 
tions, the  son  proceeded  to  act,  and  ver- 
bally directed  the  goods  to  be  landed ;  and 
when  they  were  landed,  he  saw  Hillhouae, 
one  of  the  defendants,  and  told  him,  that 
they  were  to  land  the  lead;  and  bemg 
asked  whether  it  was  to  be  carted  away, 
replied,  that  he  did  not  know.  Hillhoose 
then  said,  it  had  better  be  piled  away :  te 
son  replied,  yes,  and  that  was  accordingly 
done.  No  communication  of  what  had 
passed  between  the  bankrupt  and  his  son, 
as  to  the  bankrupt's  intention  not  to 
meddle  with  the  lead,  was  made  to  the  de- 
fendants. 

These  being  the  &cts  proved,  and  there 
being  no  doubt  as  to  them,  the  Lord  Chief 
Baron  reserved  the  question,  whether, 
under  these  circumstances,  the  tramntus 
was  at  an  end,  the  Court  giving  leave  to 
the  defendants  to  enter  a  nonsuit,  if  the 
Court  thought  it  was  not  at  an  end  :  and 
after  considering  the  case,  I  think  a  non- 
suit ought  to  be  entered.  I  cannot  see 
why  this  case  is  not  to  be  governed  by  the 
decision  of  the  Court  on  the  former  occa- 
sion. .  In  that  case,  I  conceived  that  the 
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Court  wete  Unimmious  in  diinking  that  the 
question  for  the  jury  was,  whether  the 
acts  done  amounted  to  a  taking  possession 
of  the  lead  hy  the  bankrupt  as  owner.  I 
find  that  so  stated  in  the  very  first  sentence 
of  my  Lord  Chief  Baron's  judgment,  and 
in  the  observations  which  afterwards  fell 
from  my  Brother  Parke  and  myself* 

I  am  still  of  opinion,  that  that  is  the  true 
question ;  and,  if  it  be  so,  then  the  inten- 
tion of  the  bankrupt  is,  as  it  seems  to  me, 
most  material ;  and  it  is  not  material  whe- 
ther it  was  or  was  not  communicated  to 
•  the  defendants,  except  as  a  test  for  the 
jury  to  judge  whether  such  intention  was 
real  or  not.  Here  the  intention  is  to  be 
taken  as  real ;  and,  indeed,  the  facts  are 
abundantly  clear  on  that  point. 

Now,  the  taking  possession  here  is  by 
the  bankrupt's  agent ;  and  the  declared 
intention  of  the  bankrupt  to  him,  when  he 
directs  him  to  do  the  act,  appears  to  me  to 
be  precisely  the  same  as  if  the  bankrupt 
had  honself  done  the  act,  making  the  same 
declaration  of  his  intention  at  the  time. 
The  agent  has  only  a  qualified  authority ; 
and  I  cannot  see  how,  under  such  circum- 
stances, his  ordering  the  goods  to  be  landed 
can  be  held  to  be  a  taking  possession  of 
them  by  the  bankrupt,  as  owner,  when  the 
bankrupt  at  the  time  declares  that  the 
agent  is  not  to  do  so  ;  that  he  does  not 
mean  thereby  to  take  to  the  goods,  but  to 
relieve  the  captains  from  the  inconvenience 
of  the  delay,  leaving,  however,  the  goods 
for  Stagg,  who  afterwards  stopped  them  in 
transitu,  I  place  no  reliance  on  the  cir- 
cumsunce,  that,  contrary  to  the  usual 
course,  the  goods  were  landed  without  a 
written  order :  the  broad  ground  on  which 
I  conceive  the  Court  should  decide  the 
question  is,  that  here,  the  bankrupt  did 
not  take  possession  of  the  goods  as  owner, 
at  the  wharf  of  the  defendants ;  and  that 
therefore,  the  goods  still  remained  at  the 
defendants'  wharf  in  tranaitUf  not  having 
arrived  at  the  ultiinate  place  of  destination, 
and  not  having  been  taken  possession  of 
by  the  bankrupt,  as  bwner,  at  any  inter- 
mediate place.  For  these  reasons,  I  think 
a  nonsuit  should  be  entered. 

BoLLAND,  B. — This  rule  calls  upon  the 
plaintiffs,  the  assignees  of  Arthur  Emer- 
son, to  shew  cause  why  the  verdict  obtained 
by  them  should  not  be  set  aside,  and  a 


nonsuit  entered ;  or,  why  there  should  not 
be  a  new  trial.  The  only  question  in  the 
cause  was,  whether  the  lead  had  arrived  at 
its  ultimate  destination,  and  the  transitus 
was  determined.  This  cause  was  before 
the  Court,  upon  a  former  rule,  in  Hilary 
term,  in  last  year,  and  a  new  trial  was 
granted,  upon  the  ground,  that  the  only 
question  that  the  learned  Lord  Chief 
Baron  had  left  to  the  jury  was,  whether  the 
defendants  took  possession  of  the  goods 
as  the  agents  of  the  bankrupt;  whereas 
he  ought  to  have  qualified  it  further,  by 
calling  upon  them  to  say,  whether,  sup- 
posing the  defendants  to  be  the  agents  of 
the  bankrupt,  they  received  the  lead  to 
take  possession  of  it  for  his  benefit,  or 
only  to  keep  it  for  the  seller.  Upon  the 
discussion  of  that  rule,  a  question  was 
made,  whether  the  directions  given  by  the 
bankrupt  to  his  son,  whom  he  sent  to  or- 
der the  landing  of  the  lead,  in  which  he 
expressed  his  intention  not  to  receive  it  as 
owner,  were  admissible  in  evidence,  al- 
though such  directions  were  not  commu- 
nicated to  the  defendants,  the  wliarfingers, 
or  the  seller.  It  appears,  from  the  judg- 
ments of  the  majority  of  the  Court,  that 
they  were  of  opinion,  the  directions  were 
admissible.  The  learned  Lord  Chief 
Baron  gave  no  decided  opinion  upon  the 
point,  although  it  may  be  collected,  from 
what  he  said  respecting  it,  that  he  had 
doubts  respecting  its  admissibility.  Upon 
the  second  trial,  that  evidence  was  again 
given  ;  and  it  appears  clear,  from  the  re- 
port of  the  testimony  of  the  bankrupt  and 
his  son,  that  it  was  not  the  intention  of  the 
bankrupt,  when  the  goods  were  landed  al 
the  wharf,  to  receive  them  as  his  own.  In 
his  summing  up  to  the  jury  upon  this 
point,  of  the  intention  of  the  bankrupt  de- 
clared to  his  son,  that  he  would  not  middle 
with  the  goods,  the  learned  Lord  Chief 
Baron  said,  that  this  intention,  not  declared 
to  the  defendants,  nor  to  any  person  who 
was  agent  or  could  act  for  ^tagg,  was  re- 
ceived in  evidence  by  him  with  consider- 
able doubt,  in  his  own  mind,  whether  it  was 
admissible ;  but  that,  as  it  was  admitted^ 
he  should  submit  it  to  them  for  their  opi- 
nion, whether  it  made  any  difference,  in  the 
conclusion  to  be  drawn  from  the  other  evi- 
dence in  the  case ;  that  if,  in  point  of  law, 
the  evidence  was  not  admissible,  and  the 
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condosion  they  drew  from  it  was  against 
the  plaintiffs,  the  plaintiffs  would  have  an 
opportunity  of  setting  it  right,  on  a  motion 
for  a  new  trial ;  if,  on  the  contrary,  they 
thought  it  made  no  difference  in  the  con- 
clusion they  drew  from  the  other  facts,  it 
would  be  of  no  prejudice,  even  if  it  was 
not  admissible ;  and  he  therefore  desired 
them  to  consider  what  conclusion  they 
would  draw  from  the  other  evidence,  and 
then  to  say,  whether  that  conclusion  would 
be  at  all  varied  by  the  fact  of  the  intention 
declared  to  the  son;  and  he  desired  the 
jury  to  say,  if  they  thought  themselves 
bound  by  the  other  proofs  of  the  case,  that 
the  transHus  was  at  an  end,  and  that  the 
defendants  held  the  goods  as  agents  of 
•S^gg*  the  seller,  whether  the  intention 
declared  to  the  son,  not  communicated  to 
the  defendants,  made  any  difference  in 
their  conclusion ; — that  he  would  not  give 
any  opinion  upon  it  as  a  point  of  law,  as 
the  evidence,  being  admitted,  was  for  their 
consideration ;  he  wished  only,  in  case  they 
thought,  as  mercantile  men,  that  such  an 
intention  communicated  to  the  son  alone 
ought  to  qualify  the  rights,  or  alter  the  re- 
lations of  the  parties,  they  would  say  so, 
and  the  Court  would  afterwards  give  effect 
to  it.  The  jury  found  for  the  plaintiffs,  and 
Stated  that  the  intention  of  tfie  bankrupt, 
expressed  only  to  the  son,  and  not  followed 
up  by  any  act,  did  not,  and,  in  their  opinion, 
ought  not,  to  influence  their  verdict.  Mr. 
Alexander  had  leave  given  him  to  move  to 
enter  a  nonsuit)  if,  in  the  opinion  of  the  Court, 
the  intention  so  declared  was  evidence,  and 
if,  as  a  matter  of  law,  it  was  of  sufficient 
weight  to  entitle  the  defendants  to  a  ver- 
dict ;  and  it  is  with  this  verdict,  found  upon 
the  above  summing  up,  that  the  Court  has 
now  to  deal.  As  I  do  not  entertain  any 
doubt  that  the  intention  of  the  bankrupt, 
in  ordering  the  lead  to  be  landed  at  the 
wharf  of  the  defendants,  was  to  place  it 
under  such  circumstances  as  would  enable 
the  vendor  to  stop  it,  and  that  such  inten- 
tion, though  not  communicated  to  the 
wharfipgers,  was  admissible  in  evidence ; 
and  as  1  consider  that  it  was,  as  a  matter 
of  law,  of  sufficient  weight  to  entitle  the 
defendants  to  a  verdict,  notwithstanding 
the  other  evidence  in  the  cause,  I  am  of 
opinion  that  the  rule  must  be  made  abso- 
lute for  entering  a  nonsuit. 


Parks  B. — I  am  of  opinion,  fhmt  the 
rule  in  this  case  should  be  made  absolute 
to  enter  a  nonsuit  on  the  point  reserved  by 
my  Lord  Chief  Baron,  which  point  I  un- 
derstand to  be  this — whether,  assuming 
that  the  bankrupt's  intention  in  ordering  the 
goods  to  be  landed  was  not  to  take  pos- 
session of  them  on  his  own  account,  as 
owner,  the  non-disclosure  of  that  intention 
to  the  wharfinger  makes  any  difference. 
I  think  it  does  not. 

When  this  case  was  before  the  Court  in 
Hilary  term,  1856,  on  the  first  mpplicatioa 
for  a  new  trial,  this  point  was  discussed  (7); 
and  I  considered  it  to  have  been  the  opioioii 
of  the  Court,  that  the  non-disclosore  of 
that  intention  made  no  difference  when 
they  decided  that  the  proper  question  to  be 
left  to  the  jury  was,  quo  animo  the  act  of 
landing  by  the  bankrupt's  order  was  done; 
was  it  done  with  intent  to  take  possession 
by  the  bankrupt  as  owner  for  his  own  be- 
nefit, or  not  ?  But,  as  my  Lord  Chief  Ba- 
ron appears  to  have  thought  the  question 
still  open,  and  to  have  acted  under  that 
impression  on  the  trial,  I  will  state  the 
reasons  for  the  opinion  I  then  formed,  and 
still  retain,  a  little  more  at  length  than  I 
then  did. 

The  question  raised  upon  these  plead- 
ings, is,  whether  the  stoppage  by  Stagg, 
the  unpaid  vendor,  took  place  before  the 
transit  was  at  an  end,  and  the  delivery 
to  the  bankrupt  complete.  The  defiradant 
had  the  burthen  of  that  issue  cast  upon 
him,  and  I  think  upon  the  evidence  he  did 
prove  it. 

Of  the  law  on  this  subject,  to  a  certain 
extent,  and  sufficient  for  the  decision  of 
this  case,  there  is  no  doubt.  The  delivery 
by  the  vendor  of  goods  sold,  to  a  carrier 
of  any  description,  either  expressly  or  by 
implication,  named  by  the  vendee,  and  who 
is  to  carry  on  his  own  account,  is  a  con- 
structive delivery  to  the  Vendee ;  but  the 
vendor  has  a  right,  if  unpaid,  and  if  the 
vendee  be  insolvent,  to  retake  the  goods 
before  they  are  actually  delivered  to  tlw 
vendee,  or  some  one  whom  he  means  to  be 
his  agent  to  take  possession  of  and  keep 
the  goods  for  him,  and  thereby  to  replace 
the  vendor  in  the  same  situation  as  if  he 

(7)  iTyr.  &Gruig»r,45r,  4d8;  8.C.  1  U9B.k 
W.  t»,  amtt,  U5. 
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had  not  parted  with  the  actual  potseasion. 
Up  to  this  point  the  law  is  clear.  Whether 
this  act  of  retaking  rescinds  the  contract, 
or  merely  restores  the  right  of  possession, 
can  hardly  as  yet  be  considered  as  finally 
determined ;  for,  even  in  the  case  of  Clay 
V.  HarrUan  (8),  where  it  was  thought  it 
would  necessarily  be  decided,  it  became 
idtimately  immaterial  to  settle  it,  as  appears 
by  the  note  of  the  reporter,  which  I  know 
to  be  correct,  and  to  contain  the  true 
ground  of  the  judgment.  It  is  equally 
unimportant  in  this  case  to  give  any  deci« 
aion  upon  it,  though  I  must  own  I  feel  very 
little  doubt  upon  the  question. 

The  actual  delivery  to  the  vendee,  or  his 
agent,  which  puts  an  end  to  the  transitust  or 
state  of  passage,  may  be  at  the  vendee's  owa 
warehouse,  or  at  a  place  which  he  uses  as 
his  own,  though  belonging;  to  another,  for 
the  deposit  of  gpodn---{Scolt  v.  Petit  (9)9 
Rome  v.  Pichford^)  or  at  a  place  where 
be  means  the  goods  to  remain  until  a  fresh 
destination  is  commtviicated  to  them — > 
{Dixon  V.  Baldwin  and  another^)  by  orders 
from  himself;  or  it  may  be  by  the  vendee's 
taking  possession,  by  himself  or  agent, 
at  some  point  short  of  the  original  intended 
place  of  destination.  It  is  not  necessary  in 
this  case  to  decide  whether  a  vendee  may 
take  such  possession  before  arrival  at  the 
port  or  place  of  delivery.  In  Wright  v. 
Zaipre«(  10),  Lord  Kenyon  held  he  could ;  in  ' 
Hoist  V.  Pownall (II),  that  where  there  was 
a  biU  of  lading  he  could  not.  It  is  somewhat 
difficult  to  umlerstand  how  a  bill  of  lading, 
which  is  only  a  contract  between  the  vendor 
and  shipper,  for  the  carriage,  can  make  any 
difference.  Here,  if  there  was  a  taking 
possession  by  the  vendee,  it  was  at  the 
place  of  destination,  in  the  sense  in  which 
that  term  is  used  in  the  latter  case.  In 
applying  the  law  to  the  fiicts  as  proved,  it 
is  clear  that  the  goods,  which  were  put  on 
board  under  a  bill  of  lading,  making  them 
deliverable  in  the  River  Thames,  were  not 
actually  delivered  to  the  vendee  or  his 
agenli  whilst  they  remained  on  board  the 
ahip,  though  it  had  arrived  at  the  end  of 
ihe  voyage,  and  at  the  spot  where  the  ship- 
owner was  by  his  contract  to  deliver  them. 

(8)  10  B.  &  C.  99 ;  a.  c.  8  Law  J.  Rep.  K.B.  90. 

(9)  5  Brod.  &  Ring.  468. 

(10)  4E0p.  8f. 

(11)  1  Esp.  «4f. 


The  putting  co  board  the  lighters,  which 
were  hired,  was  not  an  actual  delivery  to 
the  vendee,  for  it  was  only  another  mode 
of  forwarding  the  goods  a  stage  further^ 
Was  the  landing  and  warehousing  of  the 
goods  at  the  wharf  by  the  vendee's  order, 
a  delivery  at  a  warehouse  or  a  place  of 
deposit  for  the  vendee,  or  a  taking  pos- 
session of  the  goods  as  owner  ?  The  an- 
swer to  both  these  questions  depends  upon 
that  to  a  prior  question,  quo  animo  waa 
that  act  done  ? 

If  the  order  was  given  to  land  at  the 
wharf,  with  the  intent  to  make  it  the  place 
of  deposit  for  the  goods  as  the  bankrupt's 
own  property,  at  which  place  he  meant  to 
deal  with  them  as  his  own,  to  sell  to  his  cus- 
tomers, or  to  give  them  from  thence  a  fresh 
destination,  doubtless,  the  transitus  was  at 
an  end.  The  wharf  became  the  warehouse 
of  the  vendee,  and  the  landing  there  was  a 
taking  possession. 

Independently  of  the  true  nature  and 
character  of  that  order  to  land,  the  wharf 
was  not  the  warehouse  of  the  vendee,  for, 
though  he  was  in  the  habit  of  using  that 
wharf  as  his  own  warehouse,  it  was  only 
when  he  gave  written  orders  to  land  there; 
that  is,  he  was  in  the  habit,  by  an  act  subn 
sequent  to  the  shipping  and  arrival  in  the 
river,  to  select  that  wharf  as  the  place  of 
final  deposit.  If  he  did  not  do  so  on  this 
occasion,  it  was  not  the  place  of  final  deposit, 
the  journey's  end  of  the  goods ;  on  the  other 
hand,  if  his  intention  in  landing  the  goods 
had  been  to  make  the  wharfinger  an  in- 
strument of  further  conveyance  to  his  own 
warehouse,  then  the  transitus  still  con- 
tinued, or,  if  the  goods  were  placed  there 
with  the  intention  of  preventing  any  \i&^ 
bility,  on  his  part,  to  the  captains  for  de- 
murrage, and  that  they  might  remain  m 
mediOf  or  that  they  might  remain  for  the 
benefit  of  the  owner,  the  transiius  had  not 
ended — they  had  not  arrived  at  the  end  of 
their  journey — they  were  not  actually  de^ 
livered  to  the  vendee,  or  one  who  was  an 
agent  of  his,  for  the  purpose  of  keeping 
possession  on  his  account. 

The  whole  question  then  is,  with  what 
Intent  was  the  order  to  land  given  ?  Of  that 
there  is  on  the  evidence  no  doubt.  The 
bankrupt  did  not  mean  to  take  possession 
as  owner.  The  son,  who  landed  the  goods, 
was  not  authorisEed  to  take  such  possession. 
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The  inquiry  with  what  intent  an  act  is 
done  is  a  very  common  circumstance  in  the 
administration  of  the  criminal  law,  and  by 
no  means  rare  in  that  of  our  civil  law: 
whether  a  man  left  his  house,  or  kept  it, 
or  assigned  his  goods  with  intent  to  delay 
his  creditors,  or  intended  to  commit  a  fraud, 
are  matters  of  ordinary  occurrence ;  and  in 
such  inquiries,  if  you  can  be  satisfied  by 
the  concomitant  facts,  that  such  an  inten- 
tion existed,  the  want  of  a  disclosure  of 
that  intention  to  any  other  person  is  wholly 
immaterial.  So,  in  this  case,  if  the  inten- 
tion existed,  I  think  the  non-disclosure  is 
wholly  immaterial.  The  intention  not  to  take 
the  goods  as  owner  was  proved  clearly  by  the 
bankrupt*s  son,  and,  I  cannot  help  thinking, 
might  have  been  proved  by  the  bankrupt 
himself,  whose  evidence,  I  think,  was  admis- 
sible ;  and  the  only  effect,  as  I  think,  of  the 
want  of  disclosure  of  that  intention  to  the 
wharfingers,  was  to  give  them  rights  as 
between  themselves  and  the  vendee,  for 
whom  they  may  have  supposed  they  were 
acting  as  warehouse- keepers,  which,  but 
for  the  want  of  that  disclosure,  they  might 
not  have  possessed.  It  does  not  vary  the 
right  of  the  unpaid  vendor,  which  continues 
or  not,  according  to  the  real  nature  of  the 
character  which  the  person  bears,  who  has 
the  actual  custody  of  the  goods. 

The  case  resembles  another  which  might 
occur  under  the  same  head.  For  example, 
suppose  the  vendee  to  order  goods,  which 
he  had  purchased,  to  be  lef^  at  an  inn,  which 
was  also  the  receiving  house  of  a  carrier, 
for  the  purpose  of  being  forwarded  to  his 
own  residence,  their  intended  place  of  des- 
tination ;  but  from  the  non-disclosure  by 
the  vendor  of  that  purpose,  the  innkeeper 
supposed  that  be  was  to  keep  the  goods  till 
the  vendee  came  himself  for  them,  or  or- 
dered them  to  be  sent  elsewhere;  there 
is  no  doubt,  I  apprehend,  that  notwith- 
standing such  ignorance  of  the  innkeeper 
of  his  real  character,  the  traruitus  would 
not  be  at  an  end,  while  the  goods  were  in 
the  innkeeper's  possession. 

I  am  of  opinion,  for  these  reasons,  that 
the  rule  must  be  made  absolute  for  a  non- 
suit. 

Lord  Abinobr,  C.B. — I  am  very  sorry 
to  be  obliged  to  differ  from  the  rest  of  the 
Court  in  opinion  upon  this  case.  The 
question  is  of  very  great  importance ;  and 


as  this  may  form  a  leading  <»se  on  the 
subject  of  commercial  law,  the  Court  have 
given  it  serious  attention.  When  thtf  case 
was  tried  the  first  time,  I  received  the  de- 
clarations of  the  bankrupt,  made  to  his  son, 
with  considerable  doubt;  I  thought  they 
were  not  evidence,  and  I  omitted,  in  sum- 
ming up  to  the  jury,  to  leave  any  question 
of  intention  to  them.  When  the  case  was 
moved  for  a  new  trial,  that  omiaaion  of 
mine  to  leave  the  effect  of  intention  to 
the  jury,  was  considered  objectfooable ; 
and  doubtless  it  was  so,  if  such  intention 
was  admissible  evidence.  I  concurred  in 
opinion  with  the  rest  of  the  Court,  sufrpos- 
ing  the  intention  to  be  admissible  evidence, 
under  the  circumstances  of  the  case,  as 
they  were  then  presented,  that  it  was  fit 
that  a  new  inquiry  should  take  place.  It 
did  not  then  appear  in  evidence  in  the 
cause,  that  the  wharf  on  which  the  goods 
were  landed  was  the  usual  and  ultimate 
place  in  which  the  bankrupt  received  goods 
of  that  description ;  it  was  left  in  dotfbt 
whether  that  wharf,  or  any  other  wharf, 
might  not  have  been  selected  for  the  pur- 
pose of  landing  these  goods,  merely  to  dis- 
charge the  vessels  of  tbem,  and  with  a  view 
to  remove  them  to  the  bankrupt's  ware- 
house ;  and  I  admitted  the  argument,  that, 
so  long  as  the  goods  had  not  come  inCo  the 
^  actual  possession  of  the  bankrupt,  or  to  the 
possession  of  some  immediate  agent,  who 
was  finally  to  receive  them  on  his  accoant, 
the  transiiui  still  continued,  and  therefore 
it  was  competent  to  the  vendor  to  atop  ta 
iransiiu;  and  the  question  of,  whether  a 
party  who  had  intercepted  the  goods  in 
their  progress,  thereby  accepted- tbem,  and 
put  an  end  to  the  tramitus,  necessarily  in- 
volved the  intention  with  which  he  took 
that  step:  and  it  might,  therefore,  be  im- 
portant to  ascertain  the  reason  of  his  in- 
terforence  before  they  came  into  his  final 
possession.  In  other  words,  as  there  is  a 
class  of  cases  where  the  transitus  haa  been 
held  to  be  determined  by  the  reeeption  of 
the  goods  at  another  person's  warehouae 
on  behalf  of  the  consignee,  this  caae  might 
be  distinguislied  from  that  class,  if  it  ap- 
peared upon  the  evidence,  that  the  ao  re- 
ceiving them  was  only  a  step  in  their  pro- 
gress to  their  destination,  and  that  they 
were  still  to  come  to  him  at  another  place. 
The  intention,  therefore^  with  which  be 


Digitized  by 


Google 


TRINITY  TERM,  1837. 


j|49 


caiued  the  goods  to  be  landed,  was  impor- 
tant :  and  in  that  view  I  concurred  with 
the  rest  of  the  Court,  and  a  new  trial  was 
directed. 

Now,  the  reason  o9  my  opinion  in  the 
present  case,  is  founded  upon  a  fact  proved 
at  the  last,  which  did  not  appear  on  the 
first  trial ;  and  that  fact  is,  as  appears  by 
the  evidence  of  his  son — that  the  bankrupt, 
whenever  he  had  any  sheet  lead  consigned 
to  him  which  he  did  not  sell  in  the  river, 
caused  it  to  be  landed  at  BeaVs  Wharf, 
whi(^  was  the  last  and  only  place  where 
he  ever  received  sheet  lead,  and  where 
it  was  piled  up  for  his  use,  though  he  had 
a  warehouse  of  his  own  for  other  commo- 
dities. On  the  first  trial,  a  doubt  existed 
in  my  mind  whether  the  landing  of  the 
sheet  lead  at  Seal's  Wharf  was  not  merely 
a  step  in  its  being  carried  to  his  own  ware- 
house; but,  upon  the  last  trial,  it  being 
proved  that,  whenever  sheet  lead  was  con- 
signed to  him,  Real's  Wharf  was  the  place 
where  it  was  deposited,  in  his  own  name, 
and  for  his  own  use,  there  to  remain  until 
it  was  disposed  of  or  sM  to  his  customers, 
I  consider  that  fact  to  make  a  very  impor- 
tant difference,  and  I  now  proceed  to  men- 
tion my  reasons  for  thinking  so.  I  con- 
sider the  law  to  be  well  settled,  that  in  all 
cases  of  the  sale  or  transmission  of  goods, 
the  trofuittts  is  at  an  end  when  the  property 
comes  either  into  the  actual  possession  of 
the  vendee,  or  to  that  place  where,  by 
bis  authority,  it  is  destined  to  come  for 
his  use  and  to  await  his  orders;  where 
there  is  nothing  further  to  be  done  with 
the  goods  but  to  sell  them  to  a  customer, 
or  to  apply  them  to  his  own  use:  where, 
in  effect,  there  is  to  be  no  further  change 
of  possession  till  a  change  of  property  takes 
place,  the  transit  is  at  an  end.  Now, 
supposing  the  actual  iransitut  in  this  case, 
according  to  the  received  authorities,  to  be 
at  an  end,  independent  of  the  question  of 
intention,  an  important  question  arises, 
which  is  this — whether  the  intention  which 
existed  in  the  mind  of  the  bankrupt,  at  the 
time  when  the  transitus  was  so  at  an  end, 
ahall  alter  or  qualify  the  right  of  the  as- 
signees to  possess  these  goods,  or  can  give 
the  right  to  the  vendor  still  to  obtain  the 
possession  of  them.  It  should  be  observed, 
that  in  this  case  the  books  of  the  wharfin- 
gers, the  defendants,  were  not  produced. 
New  Series,  VI.— Excheq.  Fl. 


Notice  was  given  to  produce  them;  and 
on  the  argument  addressed  to  the  jury,  in 
which,  I  own,  I  entirely  concurred,  the 
non-production  of  these  books,  which,  it 
was  clear,  had  been  kept  by  the  wharfingers, 
afibrded  a  strong  presumption  that  the 
goods,  if  entered  in  the  wharfingers'  books, 
were  entered  in  the  name  of  the  bankrupt 
as  his  property.  Now,  then,  I  assume,  for 
the  purposes  of  this  question,  that  the 
goods  had  arrived  at  the  only  place  where 
the  bankrupt  ever  intended  them  to  arrive, 
and  that  they  could  not  be  removed  from 
that  place  without  some  change  of  pro- 
perty, by  a  sale  to  a  customer,  or  by  his 
order,  in  whose  name  they  were  entered  in 
the  books  of  the  wharfingers,  and  that  he 
alone  was  the  person  to  whom  the  defen- 
dants were  accountable  by  their  contract, 
not  for  the  further  carriage,  but  for  the  safe 
custody  of  the  goods. 

Now  the  question  is,  whether  the  mere 
intention,  existing  in  his  mind  at  the  time 
of  the  deposit,  is  competent  to  alter  the 
relation  of  the  parties.  At  the  last  trial,  I 
left  that  question  to  the  jury  distinctly, 
giving  no  opinion  upon  it  myself,  as  I  did 
not  wish  to  prejudice  any  opinion  of  theirs 
by  any  direction  of  mine  on  the  subject, 
and  they  delivered  their  opinion  strongly. 
They  thought  the  intention,  not  declared  to 
the  wharfingers,  so  as  to  qualify  the  con- 
tract by  which  they  became  the  agents  of 
the  vendee,  made  no  difference  at  all  in  the 
rights  of  the  parties ;  and,  I  own,  I  con- 
curred with  them  in  that  opinion. 

The  question  is  original.  The  only  case 
that  I  know  of,  on  which  the  defendants 
can  rest  as  an  authority,  is  Atkin  v.  Bar- 
wick,  which  is  of  this  description : — ^A  per- 
son residing  in  the  West  of  England,  had 
purchased  goods  of  a  person  living  in 
London ;  before  the  goods  arrived  at  his 
warehouse,  he  found  himself  in  failing  cir- 
cumstances, and,  being  an  honest  person, 
when  they  arrived  he  declined  to  receive 
them  into  his  warehouse,  and  despatched 
them  to  another  man's  warehouse,  accom- 
panied by  a  letter  to  that  person,  stating,  that 
he  did  not  choose  to  receive  these  goods,  and 
desiring  him  to  hold  them  for  the  benefit  of 
the  vendor.  This  was  before  his  bank- 
ruptcy. The  day  af^er  the  act  of  bank- 
ruptcy, he  addressed  a  letter  to  the  ven- 
dors, telling  them  what  he  had  done.  Upon 
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this,  a  question  arose  between  the  assig- 
nees and  the  vendors.  Though  the  report 
is  short,  it  is  correct  as  far  as  it  goes ;  but 
I  have  reason  to  know  from  some  private 
sources,  that  it  was  argued  more  than  once, 
and  at  great  length.  The  only  argument 
adduced  for  the  assignees  was  tliis — >the 
goods  were  the  property  of  the  vendee ;  by 
the  act  of  sale,  they  had  been  sent  to  him, 
and  the  contract  which  vested  the  property 
in  him  could  not  be  rescinded,  except  by 
the  consent  of  both  parties ;  and  as  he  had 
become  a  bankrupt  before  he  gave  notice 
to  the  vendor,  and  before  the  vendor  con- 
sented to  receive  the  goods  back,  it  became 
impossible  for  him  then  to  rescind  the 
contract  himself,  or  to  give  the  vendors  a 
right  to  receive  the  goods,  without  the 
assent  of  the  assignees.  It  was  argued  on 
the  other  side,  that  a  man  was  to  be  pre- 
sumed to  do  everything  which  it  is  his  in* 
terest  to  do,  till  the  contrary  appears ;  and, 
therefore,  as  the  person  to  whom  the  goods 
were  sent  by  the  vendors,  had  received 
them  as  the  assets  and  for  the  benefit  of  th« 
vendors,  their  consent  to  that  matter  most 
be  presumed ;  and  upon  that  latter  ground, 
the  Court  decided  in  favour  of  the  dei> 
fendant,  and  held,  that  the  goods  were  the 
property  of  the  vendors.  Afterwards,  in 
the  case  of  Harman  v.  Ftshar  (12),  Lord 
Mansfield  first  introduced  that  principle 
into  the  law  of  bankruptcy,  that  a  person 
on  the  eve  of  and  contemplating  bank- 
ruptcy, should  not  give  a  preference  to  a 
particular  creditor,  by  sending  him  back 
goods  or  paying  his  debt.  It  was  obvious, 
that  the  case  ot  A ikm  v.  Barmck  stood  in 
the  way  of  that  decision ;  and  Lord  Mans* 
field,  in  order  to  reconcile  the  cases, 
stated,  that  in  Atkm  v.  Barwick  the  judg^ 
ment  was  right,  though  the  reasons  were 
wrong,  and  stated  what  he  conceived  to  be 
the  true  ground  of  the  decision,  which  was 
this,  that  the  bankrupt,  being  an  honest 
man,  when  the  goods  arrived,  refused  to  • 
take  them  into  his  warehouse,  or  to  accept 
them  at  all,  or  to  make  them  a  part  of  his 
effects,  but  sent  them  to  another  person, 
signifying  his  intention,  that  they  were  to 
be  deposited  with  him  as  the  goods  of  the 
vendors,  and  as  his  agent,  he,  the  vendee» 
having  refused  to  receive  them.    That  au- 

(If )  Cowp.  117 ;  1.  c.  Loffit,  4r«. 


thority  does  not  af^ply  to  tbepreaent  < 
The  important  fact  is  wanting  of  some  de* 
claration  of  the  vendee  to  the  person. who 
received  the  goods,  of  an  intention  to  re- 
scind the  contract,  and  still  more  of  some 
notice  to  the  person  in  whose  hands  he 
placed  the  goods,  that  he  placed  them 
there  at  the  disposition  of  the  vendor.  In 
the  case  of  Atkin  v.  Bmrwiek^  it  is  plain, 
that  if  the  person  who  received  the  goods 
for  the  use  of  the  vendors,  had  refused  to 
deliver  them  to  the  vendors,  he  would  have 
been  liable  to  an  action  at  the  suit  of  the 
vendors,  because,  by  contract,  he  had  re- 
ceived them  as  their  agent,  independently  of 
aU  question  of  stopping  m  treauUu.  In  this 
case,  there  is  nothing  which  passed  between 
the  wharfinger  and  the  bankrupt,  to  qualify 
the  obligation  of  the  wharfinger  to  hold 
the  goods  for  the  bankrupt.  If  he  had 
communicated  to  the  wharfinger  that  he 
did  not  wish  to  take  the  goods,  but  desired 
him  to  receive  them  till  the  suspense  be 
was  under  was  removed,  and  hold  them  in 
the  meantime  for  the  benefit  of  the  vendor, 
the  case  would  be  very  different,  and 
would  range  under  the  authority  of  Aikim 
V.  Barwick;  but  this  is  a  case  wh»«  he 
makes  an  unqualified  contract  with  the 
wharfinger  to  receive  the  goods  as  his,  and 
to  account  to  him  alone  for  them,  as  upon 
former  occasions ;  and,  therefore,  the  quet* 
tion  is,  whether  his  secret  intention  at  the 
time  he  made  that  contract  with  the  whar- 
finger is  to  make  any  difference.  I  con- 
sider it  is  of  no  importance  his  dedariog 
that  intention  to  the  son,  as  it  was  not  de- 
clared to  the  wharfinger.  The  son  stating 
that  the  father  did  not  tell  him  to  oommn* 
nicate  it  to  the  wharfinger,  the  fact  is 
the  same  as  if  the  intention  had  merely 
existed  in  his  own  mind,  undeclared  to 
any  body ;  otherwise,  the  consequence  would 
be,  that  in  all  cases  where  the  goods  of  a 
bankrupt  are  not  received  actually  into  hts 
own  warehouse,  and  into  his  own  manmd 
possession,  but  when  the  transiius  is  at  an 
end,  in  the  usual  mode  in  which  his  busi- 
ness is  conducted,  by  being  received  at  the 
warehouse  of  another  person,  who,  by  his 
own  authority,  and  in  his  name,  and  for  his 
use,  received, the  goods,  and  described  them 
as  belonging  to  the  vendee,  and  deposited 
for  his  use,  he  might  afVerwanU  come  and 
declare,  that  he  had  formed  an  imention  at 
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^e  time  not  to  take  them,  and  thereby  devest 
the  right  of  his  assignees.  Now,  it  appears 
to  me,  that,  whatever  anxiety  we  may  feel 
to  do  justice  in  particular  cases,  we  ought 
to  be  especially  cautions  of  laying  down 
any  principle  in  commercial  law  that  may 
lead  to  uncertainty  and  litigation.  One  of 
the  main  advantages  of  jurisprudence  is, 
that  the  rules  of  property  should  be  certain, 
and  litigation  made  as  little  likely  to  arise 
as  possible.  It  this  case  it  is  obvious,  that 
a  new  element  of  uncertainty  is  introduced ; 
and  that,  in  every  possible  case  where  a 
bankruptcy  intervenes,  and  goods  are  not 
received  into  the  actual  custody  of  the 
bankrupt,  it  would  be  in  his  power  to  make 
a  subsequent  declaration  of  his  intention 
to  &vour  a  particular  creditor.  I  have  no 
doubt  this  will  give  rise  to  considerable 
litigation.  The  rule  of  law  is  now  pretty 
well  settled  as  to  what  should  be  deemed 
the  possession  of  goods  by  a  bankrupt ;  it 
will,  I  apprehend,  henceforward  be  open 
to  doubt  in  many  cases  ;  and  on  that  ac- 
eonnt,  and  not  because  I  am  insensible  to 
the  justice  of  the  particular  case,  or  that 
I  am  not  most  desirous,  if  possible,  of  con« 
curring  with  my  Brothers  in  opinion,  it  is, 
that  I  find  myself  obliged  to  differ.  I  fear 
the  result  of  this  case  will  be,  to  protect  an 
underhand  intention  of  the  bankrupt,  to 
qualify  the  acts  done  by  him  in  making  a 
contract  with  any  person  who  may  receive 
the  goods  in  his  name,  and  to  account  to 
him  only. 

On  diese  grounds,  although  with  much 
concern,  I  differ  from  my  learned  Brothers ; 
but  as  the  majority  of  the  Court  are  of 
opinion,  that  a  nonsuit  ought  to  be  entered, 
of  bourse  that  consequence  must  follow. 

Rule  absolute,  for  entering  a  nonsuit. 


>.} 


COHEN  V.  HUSKISSON. 


1887. 

May  6. 

Constable— Breach  of  the  Peace,  What 
amounts  to. 

To  a  declaration  in  trespass  for  an  aS' 
sault  and  false  imprisonment^  the  defendant 
pleaded  a  noise,  disturbance,  riot,  and  breach 
of  the  peace  by  the  plaintiff,  and  that,  to 
preserve  the  peace,  he,  the  defendant,  gave 
the  plaintiff  into  the  custody  of  a  policeman. 


No  riot  was  proved,  btH  a  large  concourse  of 
persons  was  shewn  to  have  assembled,  and 
much  abusive  language  to  have  been  used  by 
the  plaint^,  in  the  presence  of  the  police* 
man  : — luld,  a  sufficient  breach  of  the  peace 
to  justify  the  policeman  in  taking  the  plain' 
tiff  into  custody,  and  taking  him  before  a 
Magistrate, 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (m.s.)  M.C.  p.  188.] 


1837. 


{ 


WILSON  AND  OTHERS  V.  BDWIN 
BARTHROP. 

Bill  of  Exchange — Liability  of  Agent — 
Evidence, 

To  make  a  party  liable  upon  a  bill  of 
exchange,  which  he  has  drawn  in  the  name 
of  another,  some  evidence  must  be  given  thai 
he  drew  it  without  authority, 

Qusere — whether,  even  in  that  case,  he 
can  be  sued  as  drawer,  unless  his  name  ap* 
pears  on  the  bill. 

Assumpsit  on  a  bill  of  exchange.  The 
declaration  stated,  that  the  defendant,  using 
the  name  and  style  of  Jonathan  Barthrop 
&  Son,  made  his  bill  of  exchange,  and 
directed  it  to  John  Hanson,  payable  to  the 
order  of  the  defendant ;  and  that  the  de« 
fendant,  using  the  said  name  and  style, 
indorsed  the  same  to  the  plainti6f8.  The 
defendant  pleaded,  first,  that  he  did  not 
draw  the  supposed  bill  of  exchange ;  se- 
condly, that  he  did  not  indorse  it  modo  ei 
formd. 

At  the  trial,  before  Lord  Abinger,  O.B., 
in  Middlesex,  it  appeared  that  the  defen- 
dant  was  clerk  of  one  Halliday,  who  was 
surviving  partner  of  a  firm  trading  under 
the  name  of  Jonathan  Barthrop  8r  Son. 
Jonathan  B.  died  about  the  end  of  the 
year  1885  ;  tbe  son  (who  was  the  second 
partner,)  was  also  dead,  and  the  defendant 
was  employed  by  their  executors  and  Halli- 
day, as  a  confidential  clerk,  to  wind  up  the 
business.  A  conversation  with  him  was 
given  in  evidence,  by  which  it  appeared 
that  he  had,  on  former  occasions,  drawn 
bills  in  the  name  of  the  firm,  but  had 
guarded  himself  against  personal  liability, 
by  not  putting  his  own  name  to  them. 


Digitized  by 


Google 


t6% 


EXCHEQUER  OF  PLEAS : 


The  plaintifi  contended,  that,  unleat  this 
bill  was  drawn  and  indorsed  by  authority 
of  Halliday,  the  defendant  was  liable ;  and 
that  it  was  a  question  for  the  jury,  whe- 
ther he  was  so  authorized ;  but  the  learned 
Judge,  considering  that  some  proof  should 
be  given  by  the  plaintiffs  of  want  of  autho- 
rity, directed  a  nonsuit;  to  set  aside  which, 

Hoggins  moved  for,  and  obtained,  a 
rule. 

Knowlei  shewed  caose. — This  is  not  the 
case  of  a  party  affixing  his  name  to  an  in- 
strument, either  with  or  without  words  of 
procuration,  and  seeking  to  shelter  him- 
self under  his  character  of  agent,  whether 
expressed  on  the  instrument,  or  known  to 
the  party  with  whom  he  deals.  In  such 
cases,  his  signature  may  pledge  his  own 
credit,  or  let  in  evidence  that  he  acted 
without  authority — LeadbUter  v.  Farrow 
(1).  But  there  is  no  instance  of  a  person 
being  held  liable,  as  drawer  of  a  bill,  un- 
less his  name  is  upon  it.  He  might  per- 
haps be  sued  in  another  form  of  action — 
as,  for  a  deceit  in  the  false  representation 
of  authority— PoMt//  v.  Walter  (Jt).  But 
here,  no  evidence  was  given  that  he  did 
not  act  within  the  scope  of  his  agency.  It 
was  incident  to  his  duty  as  con6dential 
clerk  employed  to  superintend  the  winding 
up  of  the  affairs  of  the  firm ;  and  it  appear- 
ed that  he  had  previously  drawn  bills  in 
the  partnership  name.  Upon  the  evidence, 
if  any  person  is  liable,  it  is  Halliday,  the 
surviving  partner. 

Hoggmst  contri. — The  bill  does  not 
profess  to  be  drawn  by  procuration,  but 
by  Barthrop  &  Son ;  so  that  no  notice  is 
given  to  the  world  that  it  was  drawn  by 
authority,  and  not  in  the  defendant's  own 
right.  In  which  capacity  he  drew  it,  should 
have  been  the  question  for  the  jury.  It 
might  also  have  been  a  question  for  them, 
whether  there  was  any  existing  firm  at  the 
time  the  bill  was  drawn,  except  for  the 
purpose  of  winding  up  the  affairs  of  the 
old  firm  ;  and  if  so,  the  defendant  would 
not  have  been  authorised  to  bind  them. 
No  authority  was  shewn,  and  it  was  for  the 
defendant  to  shew  it. 

[Parks,  B.— Is  there  any  distinction 
between  a  bill  of  exchange  and  a  contract 

(1)  5  Mtu.  U  Selw.  345. 
(t)  5  B.  &  Ad.  114;  t.  e.  1  Uw  J.  Rep.  (Nvi.) 
K.B.9t. 


to  purchase  goods,  made  in  the  name  of  a 
firm  without  authority  7  Have  you  looked 
at  the  class  of  cases,  to  which  Tailoek  v. 
Harris  (3)  and  Fere  v.  Lems  (4)  belong  ?] 
[Lord  Abinobr,  C.B. — In  those  cases, 
bills  were  drawn  on  fictitious  payers ;  and 
it  was  held,  that  they  might  be  declared 
upon  as  bills  payable  to  bearer.  I  conti- 
nue to  think  that  the  plaintiffs  should  have 
given  some  evidence  of  want  of  authority: 
but,  as  all  cases  on  bills  of  exchange  are  of 
importance,  we  will  take  time  to  consider 
the  point.] 

On  a  subsequent  day — 

Lord  Abinobr,  C.B.  delivered  the  jodg- 
ment  of  the  Court. — [After  stating  the 
facts,  his  Lordship  proceeded :] — A  mo- 
tion was  made  to  set  aside  the  nonsuit,  and 
enter  a  verdict  for  the  plaintifl^  on  the 
ground  that  the  defendant  was  liaUe,  inas- 
much as  he  drew  the  bill,  having  no  autho- 
rity from  the  firm  of  Barthrop  &  Co. 
Without  considering  whether  a  party  can« 
under  any  circumstances,  be  liable,  who  is 
not  the  drawer  or  acceptor  of  a  bill,  wa 
are  of  opinion,  that,  before  any  man  can 
be  charged  with  a  transaction  of  this  sort» 
some  primd  facie  evidence  should  be  given 
that  he  used  the  name  of  a  firm  withoot 
authority.  It  is  no  uncommon  thin^,  among 
commercial  men,  to  allow  a  clerk  to  draw 
bills ;  and  it  can  never  be  contended,  that 
the  clerk  is  to  be  liable  as  the  drawer  of 
the  bills.  There  should  be  some  evidence, 
at  least,  that  the  clerk  had  used  the  name 
of  his  principal  without  authority.  In  the 
present  case,  the  evidence  of  that  fiict  not 
only  failed,  but  was  rather  the  other  way, 
as  the  defendant  was  the  confidential  dtrk 
of  the  firm,  and  employed  sojely  to  carry 
on  the  business  of  the  house,  either  by 
drawing  bills,  as  he  had  been  in  the  habit 
of  doing,  or  by  such  other  means  as  were 
necessary. 

Rule  discharged. 

IThomas  v.  Hewes,  2  C.  &  M.  550,  n.; 
s.  c.  S  Law  J.  Rep.  (n.s.)  Exch.  158,  and 
Alston  V.  Skinner^  Lord  Holt,  309,  were 
cited  in  argument.] 

(3)  3  Term  Rep.  174. 

(4)  Ibid.  18S. 
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PILBT  0.  COMBB,  DBLAFIILD9 
AND  DBLAFIBLB. 


May  29 

Scavenger^  Right  of — Paving  Act, 

The  right  of  tcavengers^  under  the  statute 
57  Geo.  8.  c.  29,  to  the  moU^  oihett  and  other 
things  specified  in  the  act,  does  not  attach^ 
unless  the  original  owner  or  householder  has 
abandoned  his  property  in  them. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (h.s.)  M.C.  p.  182.] 


Ex  parte  peeing. 


1887.     1 
June  8.   j 

Petition  of  Right — Indorsement. 

A  petition  of  right  was  presented^  address- 
edtothe  King  ''  m  Am  Court  of  Exchequer," 
It  was  indorsed  by  the  King^  "  Soit  droit 
fait :" — Held^  that  as  there  was  no  indorse* 
meni  to  the  Court  of  Exchequer^  that  Court 
had  no  authority  to  adjudicate  upon  the  peti* 
tion. 

This  was  a  petition  of  right,  presented 
by  Mr.  Pering,  addressed  to  the  King,  tit 
his  Court  of  Exchequer^  claiming  a  com- 
pensation for  the  use  of  a  patent  which 
had  been  granted  to  the  petitioner  for  the 
improvement  of  anchors.  It  appeared 
that  Mr.  Pering  had  served  in  the  Royal 
Dock  Yards,  under  the  orders  of  the  Lords 
of  the  Admiralty,  from  1782  to  1822, 
when  he  retired  upon  a  pension.  In  1818 
he  had  obtained  a  patent  for  an  improve- 
ment in  the  making  of  anchors ;  and,  in 
1880,  in  consequence  of  an  additional  im- 

Srovement  in  the  formation  of  anchors, 
Ir.  Pering  obtained  another  patent,  which 
contained  a  proviso  for  making  void  the 
same,  if  the  patentee,  his  executors,  admi- 
nistrators, and  assigns  should  not  supply, 
or  cause  to  be  supplied  for  his  Majesty's 
service,  all  such  articles  of  the  said  inven- 
tion, as  he  or  they  should  be  required  to 
supply,  in  such  manner,  and  at  such  times, 
and  at  and  upon  such  reasonable  prices  and 
terms  as  should  be  settled  for  that  purpose 
by  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  of  the  United 
Kingdom,  for  the  time  being.  It  further 
appeared,  that  under  the  directions  of  the 
Commissioners  of  the  Navy,  Mr.  Pering 


had,  in  1881,  drawn  up  instructions,  to 
enable  the  smiths  at  the  several  dock-yards, 
to  make  anchors  upon  the  improved  plan ; 
on  which  occasion,  he  was  employed  for 
some  months,  and  was  put  to  much  expense 
•  in  superintending  the  making  of  anchors, 
for  which  he  claimed  remuneration  firom 
the  Lords  of  the  Admiralty.  Applications 
had  been  twice  made  to  the  Admiralty  on 
this  subject,  but  the  claim  was  not  a(bnit- 
ted.  Mr.  Pering  then,  in  the  year  1886, 
applied  to  the  Court  of  King's  Bench,  for 
a  mandamus  to  the  Lords  of  the  Admiralty, 
commanding  thiem  to  settle  the  prices  and 
terms  according  to  the  proviso  in  the  pa- 
tent ;  but  that  Court  refused  to  grant  the 
rule — Ex  parte-  Pering  ( 1 ).  Th5  petition 
was  then  presented  to  his  Majesty,  which,' 
after  a  statement  of  the  facts,  prayed  that 
the  King  would  be  pleased  to  order  that 
right  be  done.  The  petition  was  indorsed 
by  the  King,  ''  Soit  droit  fait,"  and  there 
was  a  further  indorsement  by  the  Secretary 
of  State  for  the  Home  Department,  refer- 
ring it  to  his  Majesty's  Attorney  Greneral. 
The  Attorney  General  objected  to  the 
reception  of  the  petition  by  this  Court.— > 
This  is  an  attempt  to  bring  before  the 
courts  of  law,  disputes  that  may  arise  in 
public  offices,  in  consequence  of  demands 
made  on  his  Majesty's  government.  The 
petition  is  referred  to  the  Attorney  Gene- 
ral, who  is  to  confess  or  deny  the  facts 
stated  in  it ;  and  if  he  should  deny  them, 
an  inquisition  is  to  issue,  to  ascertain  whe- 
ther they  are  true  or  not.  No  foundation 
can  be  shewn  for  an  application  to  thb 
Court,  which  has  no  jurisdiction.  In  Lord 
Somers's  celebrated  argument  in  the  Bank' 
er*s  case{Z\  this  matter  is  treated  of.  It 
is  there  said,  "  The  manner  of  answering 
petitions  to  the  person  of  the  King,  was 
very  various,  which  variety  did  sometimes 
arise  from  the  conclusion  of  the  party's 
petition ;  sometimes  from  the  nature  of  the 
thing,  and  sometimes  from  favour  to  the 
person ;  and  according  as  the  indorsement 
was,  the  party  was  sent  into  Chancery  or 
the  other  courts.  If  the  indorsement  was 
general,  Soit  droit  fait  al  partie,  it  must  be 
delivered  to  the  Chancellor  of  England, 
and  then  a  commission  is  to  go  to  find  the 


(1)  4  Ad.  &  El.  949. 

(f)  Ed.  1795,  p.  40-1,  tnd  id  Skinner**  lUportt. 
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rigbt  oT  die  party,  and  that  being  found, 
ao  that  there  was  a  record  for  him,  that 
warranted,  he  is  let  in  to  interplead  with 
the  King;  but,  if  the  indorsement  was 
special,  then  the  proceeding  was  to  be  ac* 
cording  to  the  indorsement  in  any  other 
court."  This  is  fully  explained  also  in 
Stamford's  Prerogative  (8).  Here  there  is 
no  special  reference  by  his  Majesty  to  this 
court. 

Watson,  contrli. — A  petition  may  be  re* 
ferred  to  any  of  the  courts. 

[Aldbrsok,  B. — But  here  is  no  indorse* 
mwit  to  the  Court  of  Exchequer.] 

This  is  a  petition  presented  to  his  Ma* 
jesty  in  his  Court  of  Exchequer,  at  West* 
minster,  praying  that  the  King  would  be 
graciously  pleased  to  order  right  to  be 
done  in  his  Court  of  Exchequer.  The 
petition  here  is  special ;  if  it  were  generali 
it  may  be  admitted,  that  it  should  be  deli* 
Tered  to  the  Chancellor  (4). 

[Alderson,  B. — The  King  does  not  say, 
let  right  be  done  in  his  Court  of  Exche* 
quer;  he  merely  says,  "let  right  be 
done."] 

[Lord  Abimoer,  C.  B.  —  Suppose  the 
Attorney  General  should  advise  the  King 
to  refer  this  matter  to  the  Court  of  Chan* 
eery :  how  can  we  interfere,  unless  he  ad- 
vises that  the  petition  should  be  referred 
here?] 

In  Sir  Henrv  Neville's  case  (5),  this  Court 
entertained  the  petition  respecting  the 
grant  of  the  office  of  the  keeper  of  a  park, 
said  the  prayer  was,  that  the  deed  might 
be  recorded. 

[Alderson,  B. — How  does  it  appear 
frcrni  that  case,  that  there  had  not  been  a 
reference  of  the  petition  to  the  Exchequer  ?] 

The  mode  of  proceeding  for  restitution 
from  the  Crown,  of  real  or  pergonal  pro- 
perty, is  either  by  petition  of  right,  or 
mumstrans  de  droit ;  but,  the  latter  is  only 
die  proper  remedy,  where,  the  right  of  the 
party,  as  well  as  the  right  of  the  Crown, 
appears  upon  record.  The  former  is  in 
use,  where  the  King  is  in  full  possession 
of  any  hereditaments  or  chattels ;  and  the 
pedtioner  suggests  such  a  right  as  contro- 
verts the  title  of  the  Crown,  grounded  on 
&cts  disclosed  in  the  peddon  itself— 3 

(3)  Cap.  «J.  7S.  a. 

(4)  Stamford's  Preronti^e,  73,  a. 

(5)  1  Plowd.  377. 


Blaehtam^M  Commentaries^  t$5*  In  a  note 
at  the  end  of  Sir  Htary  Neville's  case,  h  is 
stated,  "  From  this  record,  may  be  seen 
the  order  and  form,  how  one,  who  has  a 
rent  out  of  land  in  the  King's  hands,  shall 
make  his  peddon  to  the  Court  of  Exche- 
quer, to  come  at  it  without  making  peddon 
to  the  King's  person;  and  also  how  he 
shall  have  the  judgment  executed,  for  it  b 
not  the  course  to  command  by  parol,  that 
payment  be  made;  but  a  writ,  in  the  finin 
aforesaid,  shall  be  awarded  by  the  Barons." 
This  petition  is  directed  to  the  Court  of 
Exchequer  ;  where  all  is  done  by  his  Ma* 
jesty  in  his  Court  of  Exchequer;  he  is 
supposed  to  be  present  in  all  his  courts. 

[Lord  Abikosr,  C.B. — ^In  the  King's 
Bench  always,  but  not  in  the  Exchequer.] 

In  Sir  Thomas  Wrath's  ca#r(6X  diis 
Court,  upon  a  peddon  by  Sir  Thomas 
Wroth,  awarded  to  him  the  arrears  of  an 
annuity,  granted  to  him  for  his  life,  by 
King  Henry  VIII.,  by  patent,  for  the  ex* 
ercise  of  an  office.  In  Manning's  Revemae 
Branch  of  the  Exchequer  Practice^  84,  il 
is  stated,  **  When  the  property  of  the  sub- 
ject is  invaded  or  withheld,  the|Nrerogadve 
does  not  prevent  the  injured  party  from 
obtaining  resdtuti<m  or  payment.  The 
course,  dierefore,  prescribed  by  the  com- 
mon law,  is  to  address  a  peddon  to  the 
King  in  one  of  his  conrts  of  record,  pray* 
ing  ttiat  the  conflicdng  claims  of  the  Crown 
and  the  petidoner  may  be  duly  examined." 

[BoLLAND,  B.  —  The  question  m  Sir 
Thomas  Wroth's  case  was,  whether  the 
Court  of  Augmentadon  was  so  annexed  to 
the  Court  of  Exchequer,  as  to  give  the 
latter  a  joint  or  independent  right.] 

[Lord  Abimoer,  C.  B. — Suppose  the 
King  had  indorsed,  "  Let  right  be  done  in 
the  Court  of  King's  Bench.'j 
«  That  would  have  been  no  answer  to  the 
prayer  of  this  petition,  which  asks  for  a 
specific  remedy.  In  Coke's  Entries^  40<, 
the  petidon  is  general  in  the  precedent 
given  there.  Also  in  Fmer's  Abridgment, 
dde  *  Prerogadve  of  the  King,'  552,  it  is 
stated,  '*  That  the  Jusdces  of  B.  R.  may 
proceed  to  the  examinadon  of  the  matter 
by  themselves,  (if  the  petition  contains 
that  the  King  commands  them  to  examine 
it,)  and  this  without  the  original  oat  of 
Chancery." 

(6)  1  Plowd.  43t. 
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[AldbrsoM)  B, — ^That  must  be  an  in- 
dorsement :  how  can  the  petition  contain  a 
conunand  ?] 

The  cases  cited  were  general  petitions, 
with  general  indorsements ;  but  here  there 
is  a  special  prayer  to  the  King  in  his  Court 
of  Exchequer ;  and  the  King,  by  his  in- 
dorsement, assents  to  that  prayer. 

Lord  Abinger,  C.B. — If  one  precedent 
had  been  cited,  to  shew,  that  upon  such  a 
general  indorsement  as  this  by  the  King, 
of  *'  Let  right  be  done,"  the  matter  had 
been  referred  to  the  Court  of  Exchequer, 
which  had  adjudicated  upon  the  petition, 
I  should  have  yielded  to  that  authority ; 
but  no  authority  has  been  cited,  to  warrant 
our  interference  in  this  case  at  all.  Unless 
the  King  indorses  the  petition  to  this  Court, 
it  has  no  jurisdiction  to  entertain  it.  The 
prayer  is,  that  his  Majesty  be  graciously 
pleased  to  order  that  right  be  done ;  on 
which,  there  is  a  reference  of  the  petition 
to  the  Attorney  General,  for  his  advice  ; 
the  result  of  which,  we  do  not  know.  The 
ground  of  my  opinion  is,  that  it  does  not 
appear  at  present  that  this  Court  has  any 
jurisdiction. 

BoLLAND,  B.  concurred. 

Aldsrson,  B. — It  is  stated  in  Comyns't 
Digest,  title  'Prerogative/  (D.)  80,  "A 
petition  may  have  a  special  conclusion  that 
the  King  command  his  Justices  of  B.  R. 
or  C.  B« ;  and  if  it  be  indorsed  accordingly^ 
it  shall  be  pursued  there."  Now,  what  is 
the  meaning  of  the  word  "  accordingly"  ? 
This  is  not  so  indorsed,  and,  therefore, 
this  Court  has  no  jurisdiction. 

DUcharged, 


1887 
June  7 


THURNELL  V.  BALBIRNIE. 


Contract — Pleading —  Valuation. 


The  declaration  stated,  that  the  defendant 
agreed  to  purchase  of  the  plaintiff  certain 
goods^,  at  a  valuation  to  be  made  by  N.  and 
M.,  or  their  umpire,  and  that  M.  refused 
to  attend  to  value,  whereupon  N.  valued  the 
goods  to  the  defendant.  Breach,  that  the 
defendant  refused  to  take  the  goods  so  valued, 
and  to  pay  the  price : — Helahad,  upon  spe* 
dal  demurrer ;  there  being  no  agreement  thai 
the  d^endant  would  take  the  goods  at  the 
valuation  of  N.  only. 


Assumpsit. — ^The  declaration  stated,  that 
the  defendant  occupied  certain  rooms  of 
the  plaintiff's,  as  his  tenant,  in  which  were 
certain  goods,  fixtures,  chattels,  and  effects 
(enumerating  them)  of  the  plaintiff's,  of 
great  value,  to  wit,  of  the  value  of  500/« ; 
and  thereupon,  heretofore,  to  wit,  &c.,  it 
was  agreed  by  and  between  the  plaintiff 
and  defendant  in  manner  following,  that  is. 
to  say,  the  said  plaintiff  then  agreed  to 
sell  and  deliver  to  the  said  defendant,  who 
then  agreed  to  purchase  and  take  of  the 
said  plaintiff  the  said  goods,  fixtures,  chatn 
tels,  and  effects,  at  a  valuation  to  be  made 
by  certain  persons,  to  wit,  Mr.  Newton 
and  Mr.  Matthews,  or  their  umpire.  Mr*; 
Newton  to  value  for  the  plaintiff,  and  Mr^ 
Matthews  for  defendant.  It  then  alleged 
mutual  promises  between  the  parties ;  and 
that  Mr.  Newton  was  ready  to  value  on 
behalf  of  the  plaintiff,  and  requested  Mr# 
Matthews  to  meet,  to  value  on  behalf  of 
the  defendant;  which  he  refused  to  do.  It 
then  stated  a  notice  by  plaintiff  to  defen-* 
dant,  Uiat  Mr.  Newton  was  ready  to  meet 
Mr.  Matthews  or  any  other  person  .whom 
defendant  would  appoint,  at  any  time  within 
ten  days;  but  that  the  defendant  wholly 
refused  to  appoint  any  day  for  Mr.  Mat- 
thews to  value,  and  wholly  neglected  to 
nominate  any  other  valuer,  and,  during  all 
that  time,  wholly  refused  and  neglected  to 
take  any  steps  to  value  as  aforesaid,  or 
cause  or  procure  the  same  to  be  valued 
according  to  the  said  agreement  and  pro-* 
mise  of  the  defendant,  and  during  all  tha 
time  aforesaid,  wholly  refused  to  value  the 
said  goods,  fixtures,  chattels,  and  effects, 
or  let  the  same  be  valued  according  to  the 
said  agreement  and  promise  of  the  defen- 
dant as  aforesaid ;  and  thereupon  the  said 
Mr.  Newton,  afterwards,  and  after  the  lapse 
of  a  reasonable  period  of  time,  to  wit,  of 
one  month  from  the  day  and  year  last 
aforesaid,  proceeded  to  value,  and  did  then 
value,  the  said  goods,  chattels,  effects,  and 
fixtures ;  and  the  price  thereof  upon  such 
valuation,  reasonably  amounted  to  a  cer^ 
tain  sum  of  money,  to  wit,  500^.,  whereof 
the  defendant  had  notice,  and  was  request-* 
ed  to  pay  the  same.  Averment,  that  sinca 
the  valuation  the  plaintiff  hath  always  been 
ready  and  willing  to  sell  and  deliver  to 
the  defendant  the  goods,  chattels,  fixtures, 
and  effects,  and  to  receive  the  value  there- 


Digitized  by 


Google 


S56 


EXCHEQUER  OF- PLEAS. 


of.  Breach,  that  the  defendant  did  hot 
nor  would  take  the  said  goods,  &c.,  so 
agreed  by  hini  to  be  taken  as  aforesaid, 
and  pay  to  the  plaintiff  the  value  thereof, 
but  hath  hitherto  wholly  neglected  and  re- 
flised  so  to  do,  whereby  the  plaintiff  hath 
been  put  to  great  inconvenience  and  loss, 
and  hindered  and  deprived  of  the  benefit 
of  disposing  of  the  same  to  advantage,  and 
of  the  use  of  them,  &c. 

Special  demurrer,  assigning,  among  other 
causes,  that  the  declaration  contains  no 
agreem^t  or  promise  to  take  the  said 
goods  at  their  value  generally,  or  at  the 
value  made  by  the  said  Mr.  Newton,  but 
mt  the  valuation  only  of  the  said  Mr.  New- 
ton and  Mr.  Matthews,  or  their  umpire. 

Joinder  in  demurrer. 

Kelly,  in  support  of  the  demurrer. — 
This  declaration  cannot  be  supported,  as 
the  defendant  is  not  liable  for  the  refusal 
of  Matthews  to  value.  Here  no  valuation 
has  been  made  by  Newton  and  Matthews, 
or  their  umpire,  according  to  the  agree- 
ment. It  is  not  alleged  that  Matthewt 
was  prevented  from  valuing  by  the  defen- 
dant. 

[LoEO  Abimgbr,  C.  B. — ^There  was  no 
understanding  that  if  Matthews  refused, 
Newton  should  at  all  events  value.] 

He  was  then  stopped  by  the  Court. 

Hoggins,  contra. — It  is  specifically  aver- 
red, that  the  plaintiff's  valuer  was  ready  to 
meet  the  defendant's  valuer;  and  the  breach 
is,  that  the  defendant  has  wholly  neglected 
and  refused  to  take  the  goods,  chattels, 
fixtures,  and  effects,  agreed  to  be  taken 
by  him,  and  to  pay  the  plaintiff  the  value 
thereof.  In  Hotium  v.  the  East  India 
Coffipafty(]),  a  mere  refusal  was  held  suf- 
ficient. Raynay  v.  Alexander  (jt)  is  also 
in  the  plaintiff's  favour.  In  the  case  before 
the  Court,  the  defendant  was  to  purchase 
goods  and  chattels  of  the  plaintiff  then  in 
the  defendant's  possession,  to  be  valued  by 
two  parties  named.  The  plaintiff's  valuer" 
wa«  ready  to  proceed,  and  upon  the  refusal 
of  the  defendant's  valuer,  ten  days'  notice 
and  time  for  him  to  value  was  given.  It  is 
charged  that  the  defendant  has  wholly 
refused  to  let  the  goods  be  valued,  accord- 
ing to  his  agreement  and  promise. 

(1)  1  Term  Rep.  638. 
it)  1  Yelr.  Rep.  79. 


LoED  Abikobe,  C.B.— The  declaration 
is  bad.  The  agreement  is,  that  defendant 
should  purchase  goods  of  the  plaintiff,  to 
be  valued  by  two  persons,  one  on  behalf  of 
each ;  and  the  declaration  states,  that  the 
valuer  for  the  defendant  refused  to  ?alue; 
but  it  nowhere  appears,  from  the  agree- 
ment, that,  upon  such  a  refusal,  the  defen- 
dant was  to  be  bound  to  take  the  goods  at 
the  valuation  of  the  plaintiff's  faher  alone. 
It  is  another  thing,  whether  there  may  be 
any  remedy  for  goods  sold  and  delivered 
upon  a  quantum  valebant;  that  does  not 
arise  upon  this  demurrer. 

Alderson,  B.  and  Bollakd,  B.  con- 
curred. 

Judgment  for  the  defendaxl. 

Hoggins  then  applied  for  leave  to  amend, 
which  was  granted  on  payment  of  costs. 


1837. 


{ 


DOB  d.  EBBS  V.  WILLIAMS 
AND  WIFE. 


Deoise— Trust  Estate^ PresmpHon- 
Reconveyance, 

C.  S.  devised  all  her  real  and  jxrmsl 
estate  to  trustees^  m  manner  folUmmgyttz,— 
**  I  give  my  houses,  ^c.  into  the  hands  cf  the 
said  trustees,  to  fMy  21.  a  year  to  M*  D.  fft 
Ufe:'  (  Then  followed  some  f)eeumarvkga' 
ties.)  "  And  I  also  give  the  sum  ofbl'm 
the  year  to  my  grand-niece,  EUsuAetkJsm, 
and  I  hereby  constitute  the  said  trusteeses- 
ecutars  of  my  will ;  and  that,  qfkr  aU  mjf 
just  debts  are  paid,  the  residue  of  myftf- 
sonal  and  real  property  to  be  equaUy  MM 
between  my  two  grand-nieces,  CeUkri^ 
Jones  and  Eli:sabeth  Jones,  the  legams  o^ 
excepUd:'—Held,  thai  the  trustees  took  a 
legal  estate  in  fee  in  the  property  to  de- 
vised. 

The  survivor  of  the  two  grand^tiieeet 
having  been  in  exclusive  possession  of  ^ 
property  since  \S\5,when  EHsutbeth  M 
up  to  which  time  each  had  enjoyed  s 
moiety:— Held,  that  against  such  pottes- 
sion,  no  presumption  of  reconveytmce  h^  tkt 
trustees,  could  arise  in  favour  of  ihi  hss- 
band  of  Elizabeth  claiming  as  tenant  bf  the 
curtesy,  though  all  the  trusUofthe  is^i^ere 
executed  previoiisly  to  1815. 
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Ejectment  for  a  moiety  of  a  freehold 
houae,  &c.,  and  a  moiety  if  leasebolil  pre* 
roisea  in  Kidwelly. 

At  the  trial,  before  Williams,  J.  at  the 
Carmarthen  Spring  Ataizes,  1 836,  a  verdict 
was  taken  for  the  plaintiff,  aubjact  to  the 
opinion  of -the  Court  on  the  following 
CASE.      > 

John  Stephens,  being  seised  in  fee  of  the 
entirety  of  the  freehold  hereditaments, 
whereof  a  moiety  is  in  question,  and  being 
absolutely  entitled  to  the  entirety  of  the 
leasehold  estate,  whereof  a  moiety  is  in 
question,  under  a  lease  granted  to  him  by 
a  Mr.  Pemberton,  by  his  will  duly  executed 
and  attested,  dated  the  Slat  of  March 
1795,  devised  as  follows : — 

'*  I  give  and  bequeath  unto  my  well-be- 
loved wife,  Catherine  Stephens,  all  that 
house,  gardens,  messuages,  lands,  and  te- 
nements, situate  in  Lady  Street,  in  the  bo* 
rough  of  Kidwelly,  and  county  of  Carmar- 
then, in  as  ample  a  manner  as  they  are  by 
me  now  enjoyed ;  which  house,  gardens, 
messuages,  lands,  and  tenements,  were 
part  and  parcels  of  lands  bought  by  me  of 
W.  O.  Brigstocke,  Esq. ;  and  it  is  my  fur- 
ther will,  that  the  said  Catherine  shall  pos- 
aeaa,  own,  and  enjoy  the  same,  she,  and 
iier  heirs,  executors,  and  assigns  for  ever, 
to  be  disposed  of  as  she  or  they  may  think 
fit.  And  I  do  likewise  bequeath  the  lease 
jof  Mr.  Pember ton's  lands,  houses,  and 
barn,  to  my  beloved  wifis,  Catherine  Ste- 
pb^nsi  during  the  lives  of  John  and  David 
.Stephena,  if  they  shotdd  survive  her,  and 
afterwards  to  her  heirs,  whom  she  shall 
think  fit  during  the  lease.  And,  as  to 
.whatever  I  shall  die  poaaessed  of,  the  mar- 
riage aettlement  made  between  me  and  the 
said  Catherine,  dated  the  19th  day  of  July 
1 773,  shall  continue  in  full  force,  without 
•any  infringement,  alteration,  or  change 
whatever.     In  witness,"  &c. 

The  testator  died  sodn  after  the  date  and 
execution  of  his  will,  leaving  his  wife 
Catherine  surviving  him ;  who  thereupon 
took  possession  of  the  freehold  and  lease- 
*hold  estates  of  her  husband,  and  continued 
in  such  possession  till  her  death. 

On  the  25th  of  September  1799,  Cathe- 
rine Stephens,  by  her  will,  duly  exeputed 
and  attested,  devised  as  follows : — 

"All  my  property,  real  and  personal, 
whatsoever    and   wheresoever,   either    in 
New  Series,  VI.--Excheq.  Pl. 


poeaeaaion,  reversion,  remainder,  or  expec- 
tancv,  I  give  and  bequeath  to  Mr*  Thomaa 
Taylor,  of  the  county  of  the  borough  of 
Carmarthen,  and  Mrs.  Eleanor  Pavid  of 
the  Yarmouth  Arms,  in  th^  said  borough, 
in  trust,  in  and  for  the  uses  and  purposea 
following,  yiz. :  I  give  and  bequeath  tba 
houses,  land,  and  appurtenances  I  bold 
and  am  possessed  of,  by  the  last  will  and 
testament  of  the  late  John  Stephens^  my 
husband,  deceased,  into  the  hands  of  the  said 
Thomas  Taylor  and  Eleanor  Davidt  to  pay 
the  sura  of  ^l.  sterling  English  money,  viz., 
lOs,  on  the  first  quarter-day  which  is  next 
after  my  decease,  and  so  continue  every  three 
months,  to  Margaret  Davis,  during  the  na- 
tural life  of  the  said  Margaret  Davis,  and 
no  longer.  And  I  also  give  and  beqiieath 
to  William  Jenkins,  of  Hendgrass,  in  the 
parish  of  Llansthury ,  in  the  county  of  Car*' 
mar  then,  the  sum  of  10/.  of  lawful  money 
of  Great  Britain,  to  be  paid  in  six  months 
after  my  decease.  And  whereas  my 
grand-niece,  Catherine  Jone^,  is  nov  ap- 
prenticed to  Catherine  Edwards,  in  con- 
sideration tliereof,  I  leave  10/.  per  year  to 
be  paid  to  the  said  Catherine  Edwards, 
milliner  and  mantua-maker,  of  the  borough 
of  Kidwelly  aforesaid,  in  regular  quar- 
terly payments.  And  I  also  give  and  be- 
queath unto  my  grand-niece,  Eliaabeth 
Jones,  the  sum  of  4/.  of  lawful  money  of 
Great  Britain,  to  be  paid  berat  four  regular 
quarterly  payments  every  year,  until  she 
shall  attain  a  suitable  age  to  go  to  a  proper 
apprenticeship ;  and,  that  the  sum  of  4/.  4<. 
be  paid  for  such  apprenticeahip*  and  the- 
sum  of  10/.  for  the  first  year,  and  the  uum 
of  lOi.  also  for  the  second  >ear  of  such 
apprenticeship ;  and  alao  the  sum  of  5L  i^ 
the  year,  to  her,  the  said  Elisabeth  Jones, 
in  regular  quarterly  payments,. the  same  aa 
enjoyed  by  her  sister,  Catherine  Jonea,  to 
her  and  her  heirs  forever.  And  I  hereby 
constitute  and  appoint  the  above-mentioned 
Thomas  Taylor  and  Eleanor  David  execu- 
tors of  this  my  will,  as  well  as  guardiaoa 
of  my  two  grand-nieces,  Catherine  and 
Elizabeth  Jones  ;  and  ihat,  after  all  my 
just  and  lawful  debts  are  paid,  the  residue 
of  my  personal  and  real  property  in  pos- 
session, or  to  come  into  possession  of  my 
said  executors,  to  be  equally  divided  be- 
tween my  two  said  grand-nieces,  the  lega- 
cies otherwise  mentioned  excepted." 
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'  In  die  monili  of  September  1799,  Ca- 
therine Stephens  died  without  having  re- 
voked her  will,  leaving  her  grand-nieces, 
Catherine  Jones  and  Elizabeth  Jones,  sur- 
viving her ;  in  a  short  time  after  her  death 
her  grand-nieces  entered  into  possession  of 
the  property  so  devised  by  the  will  of 
Catherine  Stephens,  to  the  trustees  Tho- 
mss  Taylor  and  Eleanor  David,  and  re- 
ceived the  rents  and  profits  thereof  to 
their  own  use  and  for  their  benefit. 

On  the  6th  of  October  IN  14,  Elizabeth 
Jones  married  John  Lewis  Rees,  the  lessor 
of  the  plaintiffs,  she  at  the  time  being  in 
possession,  and  in  receipt  of  a  moiety  of 
the  rents  and  profits  of  the  freehold  and 
leasehold  property,  late  of  John  Stephens, 
and  her  sister,  the  said  Catherine  Jones, 
being  in  possession  and  in  the  receipt  of 
the  other  moiety.  After  the  marriage, 
the  lessor  of  the  plaintiff  entered  into 
possession  of  his  wife's  moiety  of  the 
said  freehold  and  leasehold  property,  and 
received  the  rents  thereof  during  her  life- 
time. 

'  In  the  month  of  September  1815,  Eliza- 
beth, the  wife  of  the  lessor  of  the  plaintiff, 
was  delivered  of  a  living  child,  which  soon 
afterwards  died,  and  the  wife  also  died 
about  two  months  afterwards,  leaving  her 
husband  surviving;  and  upon  her  death 
the  defendants  took  possession  of  the  whole 
property,  and  received  both  moieties  of  the 
rents  to  their  own  use,  and  up  to  the  com- 
mencement of  the  action  continued  in  pos- 
•session* 

The  annuity  bequeathed  to  Margaret 
Davis,  by  the  will  of  Catherine  Stephens, 
was  paid  to  her  during  her  lifetinye,  and 
she  died  in  1804;  and  the  legacy  be- 
queathed to  Jenkins  was  paid  to  him  about 
•the  year  1812. 

'  John  Stephens  and  David  Stephens, 
named  in  the  will  of  John  Stephens  the  tes- 
tator, are  still  living. 

-  It  was  agreed  at  the  trial,  that  if  this 
•Court  should  be  of  opinion  that,  under  the 
oircumstances,  the  jury  ought  to  have  been 
directed  to  presume  a  conveyance  from  the 
devisees  in  trust,  under  the  will  of  Cathe- 
rine Stephens,  the  parties  should  be  in  the 
same  situation  as  if  the  iury  had  found  that 
that  conveyance  had  be%i  made  at  the  time 
at  which  the ,  Court  >i»liould  consider  such 
presumption  to^have  arisen. 


The  question  for  the  opinion  of  the 
Court  was,  whether  the  lessor  of  the  plain- 
tiff was  entitled  to  recover  one  moiety  of 
the  freehold  or  of  the  leasehold  estate,  late 
of  the  testator  John  Stephens.  If  the 
Court  should  be  of  opinion,  that  the  plain- 
tiff was  entitled  to  recover  a  moiety  of  the 
freehold  estate,  and  a  moiety  of  the  lease- 
hold estate,  then  the  verdict  to  stand ;  if 
they  should  be  of  opinion,  that  the  plain- 
tiff was  entitled  to  recover  a  moiety  of  the 
freehold,  but  not  a  moiety  of  the  lease- 
hold, then  the  verdict  to  be  confined  to  the 
moiety  of  the  freehold.  But  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover  any  part,  either  of 
the  freehold  or  of  the  leasehold  estate,  then 
a  verdict  to  be  entered  for  the  defendant. 

G.  Wilsont  for  the  plaintiff. — There  is 
nothing  discoverable  on  the  face  qf  the  will 
which  makes  it  necessary  that  the  trustees 
should  take  the  legal  estate ;  but  even  if 
they  did,  the  Court  would,  under  the  cir- 
cumstances, presume  a  reconveiyance  in  fii* 
vour  of  the  present  lessor  of  the  plaintiff, 
who  claims  as  tenant  by  the  curtesy.  The 
rule  on  this  subject  is  to  be  found  in 
2  Sound,  11,  and  is  recognized  in  terms  in 
Kenrick  v.  Lord  BeaucUrk  (1).  6o  in  Doe 
V.  Bartkrop(2)  it  is  laid  down  by  Heath,  J. 
that  the  legal  estate  of  the  trustees  is  to  be 
carried  only  so  far  as  is  necessary  to  effec- 
tuate the  several  intentions  of  the  will. 
Now,  the  cases  shew,  that  a  mere  direction 
to  pay  annuities  or  legacies  is  not  enough 
to  confer  a  legal  estate ;  but,  at  all  events, 
the  trustees  could  only  take  such  an  estate 
for  the  lives  of  the  annuitants — Jones  v. 
Lord  Say  and  Sele  (d).  Doe  v.  Simpmm  (4), 
Doe  V.  Nicholh  (5).  The  trusU  of  the 
will  were  satisfied  in  1812,  when  the  last 
legacy  was  paid ;  and  a  reconveyance  at  that 
time  should  be  presumed.  With  regard  to 
the  leasehold  property,  it  is  objected,  that 
the  husband  should  have  taken  out  admi- 
nistration ;  but  he  claims  here  in  his  marital 
right  as  survivor  of  his  wife,  and  not  as 
administrator.  (See  ffillianu  on  Execm- 
torsy  489.)     The  lease  must  be  taken  to 

(t)  3  Bon.  &  Put.  175. 
(t)  5TaiinL8a5. 

(3)  8  Vin.  Abr.  «6«.  pi.  19. 

(4)  5  Eut,  162. 

(5)  1  B.&C.336;  •.€.  lUwJ.Rep.K.B.lt4. 
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have  been  one  for  years,  as  the  statement  is, 
that  John  Stephens  was  absolutely  entitled, 
under  a  lease  granted  *'to  him,"  which  is  to 
be  understood  as  being  to  him,  his  execu- 
tors and  administrators. 

Chilton^  contr^. — According  to  the  rule 
cited  on  the  other  side,  the  trustees  here 
took  the  legal  estate.  This  was  necessary 
to  them,  for  the  purpose  of  paying  the  an- 
nuities and  dividing  the  estate  between 
the  grand-nieces — Doe  y.  Field  (6),  Doe  v. 
Woodhouse  (7),  and  Anthony  v.  Rees(S), 
Moreover,  there  is  no  bequest  of  the  resi- 
due to  the  nieces,  till  after  the  debts  are 
paid.  In  the  meanwhile,  and  for  the  pur- 
pose of  paying  those  debts,  the  legal  estate 
must  have  been  in  the  trustees.  The 
words,  "to  be  equally  divided,"  further 
imply  a  power  of  conveyance  given  to 
them,  which  is  inconsistent  with  their  hav- 
ing any  less  estate.  Then  how  has  that 
estate  been  taken  out  of  them  ?  A  recon- 
veyance cannot  be  presumed  against  the 
fact  of  possession  by  the  present  defendant 
since  the  death  of  Elizabeth  Rees  in  1815 ; 
nor,  from  the  circumstances  set  forth,  is  it 
possible  to  suppose  that  any  division  of 
the  property  was  made.  Then,  as  to  the 
leaseholds,  it  is  clear  that  they  cannot  be 
recovered  ;  for  if  the  lease  was  for  lives, 
the  plaintiff  fails,  not  being  heir-at-law ; 
if  for  years,  he  should  have  taken  out  ad- 
ministration. 

Wilson,  in  reply. — The  general  provi- 
sions of  the  will  create  a  charge  of  legacies 
and  debts  upon  the  real  estate,  which  is 
not,  of  itself,  enough  to  vest  the  legal  es- 
tate. The  only  duty  directly  imposed  on 
the  trustees,  is  that  of  paying  the  annuity 
to  Margaret  Davies,  and  that  duty  ceased 
in  1 804,  when  the  estate,  which  was  neces- 
sary for  the  satisfaction  of  the  annuity, 

(6)  f  B.  &  Ad.  564  ;  8.  c.  9  Law  J.  Rep.  K.B. 

(7)  4  Term  Rep.  89. 

(8)  f  Cro.  &  Jer.  75  ;  ».  c  1  Law  J.  Rep.  (w.s.) 
Excli.  44. 


also  ceased — Doev,  Needs (9).  The  phrase, 
"after  all  my  just  and  lawful  debts  are 
paid,"  has  not  the  effect  of  postponing  the 
estate,  but  to  make  it  subject  to  such  pay- 
ment. Then,  as  to  the  division  of  the 
estate,  nothing  more  is  meant  by  the  words, 
than  that  the  grand-nieces  should  take  as 
tenants  in  common. 

Lord  Abinoer,  C.B. — It  is  quite  clear, 
that  the  lessor  of  the  plaintiff  must  fail  as 
to  the  leasehold  property.  The  case  might 
have  been  different,  if  it  had  been  stated 
to  have  been  a  lease  for  years  ;  but,  as  it 
is,  in  all  probability  the  lease  was  one  for 
lives,  in  the  usual  form.  The  lessor  of  the 
plaintiff  can  recover  only  on  the  strength 
of  his  own  title,  and  must  fail  if  there  is 
any  case  in  which  that  title  may  be  defec- 
tive. It  is  incumbent  on  him  to  shew  that 
it  was  a  lease  for  years.  We  will  consider 
the  point  as  to  the  freehold  property. 

Cur,  ado*  vult. 

Afterwards, 

Lord  Abinoer,  C.B.  said,  the  only  un- 
determined point  in  this  case  was,  whether 
the  plaintiff  was  entitled  to  recover  the 
freehold  estate  devised  by  the  will  of  Ca- 
therine Stephens.  The  first  question  is, 
whether  the  trustees  took  the  legal  estate 
in  fee ;  and  though  there  is  some  obscurity 
in  the  will,  the  Court,  on  the  whole,  is  of 
opinion  that  they  did  so.  The  ejectment, 
therefore,  cannot  be  sustained,  unless  a  re- 
conveyance from  the  trustees  can  be  pre- 
sumed. We  are  of  opinion,  that,  under 
the  circumstances  of  the  case,  such  a  pre- 
sumption cannot  be  made.  -  The  lesisor  6£ 
the  plaintiff  has  exercised  no  act  of  owner- 
ship since  his  wife's  death  ;  and  the  pre- 
sumption ofa  reconveyance  would  therefore 
be  not  in  favour  of  possession,  as  it  ought 
to  be,  but  against  it.  The  defendant  is 
consequently  entitled  to  judgment,  as  to 
the  whole  property  in  dispute. 

Judgment  for  the  defendant.  * 

(9)  9  Mee.  &  W.  199;  ».  c.  anU,  69. 


END  OF  TRINITY  TERM,  1837. 
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1856.      7 
Feb.  24.*  i 

1¥ay — Extinguishment — Construction  of 
Deed  qf  Partition, 

By  deed  qfpartition,  two  estateSf  formerly 
dittinetf  bmt  which  had  become  vested  in  eo* 
parcener t^  were  conveyed  to  a  trustee^  togc 
iher  with  all  ways^  pathe,  paseages,  ease^^ 
mentis  ^c^  to  the  said  meeeuagest  4^.  be* 
Imigingf  appertaimngt  or  thereSiith  usually 
heBt  and  occupied  or  enjoyed^  to  have  and  to 
hold  the  said  messuages^  ^c.^  with  the  appnr-* 
tenances  as  to  one  estate f  to  the  use  of  Jf»  in 
fee,  and  as  to  the  other,  to  the  use  of  himself 
in  fee,  to  become  tenant  of  the  prflecipe  tn  a 
recovery: — Held,  that,  on  this  deed,  there 
was  sufficient  evidence  of  an  intention,  that  a 
way,  which  had  been  usually  enjoyed  by  the 
occupier  of  the  one  estate  over  the  other,  and 
which  was  used  up  to  the  time  of  the  deed  of 
partition,  should  pass  to  the  uses  limited 
as  to  the  former  estatOi  under  the  word  ap- 
partenancet :  and  that,  as  the  re-lessee  to 
uses  as  to  the  one  property  took  no  estate,  he 
had  not  such  a  seisin  of  the  soil  of  the  two  as 
should  extinguish  the  right  ofrsay. 

This  was  a  writ  of  error,  upon  the  judg** 
ment  of  the  Coort  of  King's  Bench^  in  this 
caae,  which  is  reported  as  Plant  t.  James, 
in  3  Law  /.  Rep.  (k.s.)  K.B.  64(1).  It 
was  argued,  in  the  vacation  after  Trinity 
term,  \M5,  by  Sir  W.  W.  Follett,  for  the 
plaintiffs  in  error  ;  and  R,  V.  Richards,  in 
support  of  the  judgment  of  the  Court 
below.  Com.  Dig.  *  Chemin,'  (D)  S ;  Bro. 
Abr,  '  Extinguishment  and  Suspension,' 
p.  15 ;  and  Barlow  t.  Rhodes  {9),  were  the 
only  new  authorities  cited,  and  the  Court 

*  PreMDt— Tiodal,  C.J..  Lord  AViogtr,  C.B., 
Ptrk,  J.,  BoMoquet,  J.,  Vaugban,  J.,  and  Alder- 
•on,  B. 

( 1 )  And  alfo  in  d  Bam.  &  Ad.  791. 

it)  iCr.  &MM.503;  t.  o.  !e  Law  J.  Rep.  (n.8.) 


took  ttnle  to  consider ;  their  judfrneni  waa 
delivered  in  Hilary  term  Tacation*  18S6^ 
by- 

TiNt>AL,  CJ. — This  case  cornea  befim 
us  upon  a  writ  of  error«  brought  on  a  jndg« 
meat  of  the  Court  of  King's  Bench,  givaa 
for  the  plaintiff  below,  upon  a  demnrrer  to 
the  defendant's  plea,  that  Court  having,  im 
effect,  determined  by  their  judgment  thai 
the  right  of  way,  under  which  the  defan 
danta  below  have  ju8ti6ed  the  treapaaaca 
complained  of,  did  not  pass,  under  the  in* 
denture  of  release*  the  fine  and  the  reeo« 
very  set  out  in  the  defendant's  plea.  There 
will  be  no  necessity  for  na  to  enter  into  a 
discussion  of  the  principles  of  the  law  upon 
which  the  judgment  of  the  Court  below 
has  proceeded,  with  respect  to  which  prin- 
ciples  there  is  no  difference  in  opinion  be- 
tween this  Court  and  the  Court  of  King's 
Bench.  We  all  agree  that,  where  there  is 
a  unity  of  seisin  of  the  land,  and  of  the 
way  over  the  land,  in  one  and  the  aame 
person,  the  right  of  way  is  either  ,extin- 
guished  or  suspended,  according  to  the 
duration  of  the  reapective  estates  in  the 
land  and  the  way;  and  that,  after  sodi 
extinguishment!  or  during  such  suspension 
of  the  right,  the  way  cannot  paas  aa  an  op* 
purtenant,  under  the  ordinary  legal  aense 
of  that  word.  We  wree  also  in  the  princi- 
ple laid  down  by  the  Court  of  King'a  Bench, 
that,  in  the  case  of  an  unity  of  aeism, 
in  order  to  pass  a  way  existing  in  point  of 
use,  but  extinguished  or  suspended  ia 
point  of  law,  the  grantor  must  either  em- 
ploy words  of  express  grant,  or  moat  de- 
scribe the  way  in  question  as  one  **  used 
and  enjoyed  "  with  the  land'  which  forms 
the  subject-matter  of  the  conveyance.  But, 
agreeing  thus  far  with  the  Court  below,  we 
feel  ourselves  compelled  to  differ  from  it 
in  the  application  of  these  principles  to  the 
present  case ;  for,  we  think  the  intention 
of  the  grantors  to  pass  the  way  in  queation 
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to  the  owner  of  the  Park  Hall  esute,  ap- 
pears from  the  deed  itself,  and  that  there 
are  words  contained  in  that  deed  sufficient 
tn  carry  such  intention  of  the  parties  into 
eflTect. 

It  appears  from  the  recitals  in  the  deed, 
that*  at  the  time  of  its  execution,  that  is, 
on  the  10th  of  November  1812,  the  Parle 
Hall  estate,  in  respect  of  which  the  right 
of  way  is  claimed,  was  vested  in  the  two 
sisters,  Maria,  the  wife  of  Thomas  Small-' 
wood,  and  Elisabetli  Hector,  as  coparce* 
ners  in  fee,  claiming  by  descent  from  their 
father;  and  that,  at  the  same  time,  the 
Wood's  Eaves  House  estate,  which  com- 
prises the  land  over  which  the  way  extends, 
and  which  came  from  their  mother,  was 
vested  in  them  as  tenants  in  common,  in 
tail  general,  under  a  settlement  made  upon 
their  father  and  mother's  marriage. 

lliere  can  be  no  donbt,  therefore,  but 
that  any  right  of  way,  which  before  unity 
of  seisin  of  these  two  properties,  might 
have  belonged  to  the  Park  Hall  estate 
over  the  lands  of  the  Wood's  Eaves  House 
farm,  became  suspended  in  law  from  the 
moment  when  such  unity  of  seisin  com- 
menced, and  that  such  suspension  of  the 
right  would  continue  until  the  unity  of 
seisin  should  cease  by  the  determination 
of  the  estate  tail.  It  appears,  however, 
from  the  plea^  the  averments  in  which  are 
admitted  by  the  demurrer  to  be  true,  that, 
long  before  and  at  the  time  of  the  making 
of  the  said  indenture,  &c.,  the  occupiers 
for  the  time  being  of  the  Park  Hall  estate, 
had  always  been  used  to  have  and  enjoy  a 
certain  way  therein  described  over  the 
closes,  in  which,  &c.  and  back  again,  for 
the  convenience,  use,  and  occupation  of 
Park  Hall  aforesaid;  and  that  such  way 
had,  before  and  at  the  time  of  making  of 
the  indenture  &c.,  been  always  held,  occu* 
pied,  and  enjbyed  therewith ;  and  that  this 
was  the  very  same  way  in  dispute  between 
the  parties,  is  evident,  as  well  from  the  de- 
fenflants'  justifying  under  it,  as  from  the 
plnintifTs'  not  n^w  assigning  trespasses  com- 
mitted out  of  and  beyond  this  way  so  de- 
scribed in  the  plea.  It  ap{>ears,  therefore, 
judicicially  to  the  Court,  that  the  way  in 
question  always  existed  as  a  way  for  the 
convenient  use  and  enjoyment  of  Park  Hall, 
and  has  always  been  lieM  and  occupied 
and  enjoyed  therewith,  that  is,  not  only 


before  the  unity  of  seisin  of  the  lands  and 
way  over  it,  but  siaee  and  during  that 
mNty»  and  notwitlistandiag  tlie  legal  eflfects 
of  such  unity  of  seisin,  ami  indeed  up  to 
the  very  time  of  the  execution  of  the  deed. 
This  being  so,  the  reasonable  inference 
must  be,  that,  in  a  deed  making  a  partition 
between  the  two  sisters,  it  waa  the  inten- 
tion of  the  contracting  parties,  that  eacK 
should  take  the  whole  of  the  estate  allotted 
to  her  in  the  same  plight  and  condition,  as 
to  all  its  conveniences  and  means  of  enjoy- 
ment, as  it  was  held  and  occupied  at  the 
time  such  partition  was  made,  and  no  rea- 
son can  be  suggested,  a  prunri^  for  suppos- 
ing that  a  way,  which  had  always  been 
A>und  useful  and  convenient  for  the  enjoy- 
ment of  the  Park  Hall  estate,  and  which» 
for  that  purpose  had  been  always  held  and 
enjoyed  by  the  tenants  of  Park  Hall,  and 
whidi  continued  so  to  be  up  to  the  time  of 
the  very  partition  made,  should,  after  the 
partition,  cease  to  be  held  and  enjoyed  for 
the  same  purpose,  by  that  sister  to  whom 
Park  Hall  was  allotted.  Indeed,  so  strong 
is  that  inference,  that  autKorities  are  not 
wanting  to  ahew  that,  where  a  way  has 
been  extinguished  by  the  unity  of  seisin 
of  two  estates,  by  the  partition  of  those 
estates  the  way  is  revived.  Thus,  it  is 
laid  down  as  law  (3),  that  "  a  way  is  extin- 
guished by  unity  of  possession,  and  is  re- 
vivable  ailerwards  upon  a  descent  to  two 
daughters,  where  the  land  through  which 
&c.  is  allotted  to  one,  and  the  other  land 
to  which  the  way  belonged,  is  allotted  to 
the  other  sister ;  and  this  allotment,  with- 
out specialty  to  have  the  way  anciently 
used,  is  sufficient  to  revive  it."  And  to 
the  same  point  is  the  authority  of  Br(K 
Abr.  'Extinguishment,'  15,  with  this  diffe* 
rence  only,  that  Lord  Brooks  adds,  '*  ia- 
men  videtur,  que  est  novel  chimin,**  But» 
independently  of  this  general  inference  of 
intention,  resulting  from  the  object  of  the 
parties  being  that  of  effecting  a  partition, 
we  think  the  intention  of  the  parties,  that 
the  way  should  pass,  is  to  be  inferred  more 
particidarly  from  the  frame  and  texture  of 
the  deed  itself:  for  the  grantors  convey  to 
Haxley,  the  grantee,  the  lands  comprised 
in  Park  Hall,  and  the  lands  comprised  in 
Wood's  Eaves  House  farm,  and  all  ways, 

(3)  Jtok.  Cent.  Ci.  57. 
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paths,  passages,  8cc.  to  the  said  several 
messuages,  lands,  and  hereditaments  he^ 
^ging,  or  in  anywise  appertaining,  or 
therewith  usually  held,  used,  occupied  or 
enjoyed.  Haxley,  therefore,  takes  under 
the  latter  words  the  way  in  question,  which, 
according  to  the  allegation  in  the  pleadings, 
was  held  and  enjoyed  with  Park  Hall. 
And  we  can  assign  no  object  for  which 
this  way  could  have  been  granted  to  him, 
unless  it  were  intended  to  pass  it,  through 
him  with  the  land  itself,  upon  the  several 
uses  which  are  subsequently  declared  as  to 
Park  Hall.  Upon  the  first  point,  there- 
fore, we  think  the  intention  of  the  grantors 
to  pass  this  way  sufficiently  appears ;  and 
then  the  only  question  is,  whether  there 
are  words  in  the  indenture  of  release  suffi* 
cient,  upon  their  legal  construction,  to  pass 
such  right  of  way.  Now,  the  deed  of  re- 
lease, afler  describing  the  premises  intend- 
ed to  be  conveyed  in  the  terms  before  ad- 
verted to,  proceeds  in  the  habendum  thus : 
**To  hold  the  said  messuages  or  tenements, 
called  Park  Hall  and  Park  House,  with  the 
buildings,  lands,  and  hereditaments  there- 
unto belonging,  thereby  before  granted 
and  released,  and  every  part  and  parcel 
thereof,  with  their  and  every  of  their  ap- 
purtenances, unto  Haxley  and  his  heirs,  to 
such  uses  as  are  therein  declared."  The 
deed  then  contains  a  covenant,  on  the 
part  of  Small  wood,  that  he  and  his  wife 
will  levy  a  fine  of  the  Park  Hall  and 
Park  House  estate,  and  that  the  fine 
shall  be  levied  of  the  several  messuages 
or  tenements,  lands,  her-editaments  and 
premises  thereby  before  granted  and  re- 
leased; and  that  Haxley  and  his  heirs 
s^iall  stand  seised  of  all  the  same  mes- 
suages or  tenements,  lands,  hereditaments, 
and  premises,  and  every  of  them,  and  of 
every  part  thereof,  with  the  appurte- 
nances, to  the  several  uses  thereinafter  de- 
clared of  and  concerning  the  same  respec- 
tively, that  is  to  say,  as  to,  for,  and  con- 
cerning the  whole  of  the  messuages  and 
tenements  called  Park  Hall,  with  the 
buildings,  lands,  hereditaments,  and  ap- 
purtenances thereunto  respectively  belong- 
ing, to  the  use  of  such  person,'*  &c.  And 
we  think  that  the  word  appurtenances, 
where  it  occurs  in  that  part  of  the  haben- 
dum  which  relates  to  the  Park  Hall  estate, 
and  again,  where  it  occurs  in  the  declara- 


tion of  uses  of  the  fine,  is  not  confined  to 
tlvat  which  is,  in  legal  strictness,  an  appvr- 
tenance,  such  as  an  easement,  the  enjoy- 
ment whereof  has  never  been  interrupted 
by  unity  of  possession,  or  extinguished  by 
unity  of  seisin  ;  but  that  it  will  let  in  and 
comprehend  the  right  of  way,  "  which  has 
been  usually  held,  used,  occupied,  and  en- 
joyed with  the  Park  Hall  and  Park  House 
estate,"  as  above  expressed  in  the  opera- 
tive part  of  the  deed  itself,  that  is,  the  very 
way  which  is  now  in  dispute.  The  deed 
itself  forms  a  glossary  for  the  word,  by 
which  glossary  it  is  to  be  interpreted. — 
[See  the  cases .  to  this  point,  well  collected 
in  the  argument  of  counsel,  in  the  case  of 
Cholmondeley  v.  Clinton  (4).] — It  has  been 
urged  in  argument,  that,  even  if  the  word 
appurtenances  is  capsble  of  receiving  a 
more  enlarged  meaning  from  the  context, 
yet  that  the  way  in  and  over  the  lands  of 
the  Wood's  Eaves  estate  did  not  and  could 
not  pass  by  those  general  words,  for  the  soil 
itself  of  both  the  estates  passed  to  the 
same  trustees.  But  to  this,  it  appears  to 
us  to  be  a  sufficient  answer,  that,  whilst 
the  Wood*s  Eaves  ]and»  are  conveyed  to 
Haxley,  to  the  use  of  him  and  his  heirs,  to 
the  intent  that  he  may  suffer  a  common 
recovery,  no  estate  whatever  is  conveyed 
to  him  in  the  Park  Hall  estate,  but  he  is  a 
mere  re-lessee  to  uses  only;  and,  with 
respect  to  such  re-lessee,  it  is  a  known 
doctrine,  that,  since  the  statute,  he  takes 
no  interest  whatever  in  the  land ;  that,  on 
his  account,  it  can  neither  escheat  nor 
be  forfeited,  nor  is  it  subject  either  to 
dower  or  curtesy,  on  account  of  his  mo- 
mentary seisin.  And  we  know  of  no  au- 
thority, and  without  it  there  is  no  reason 
for  holding  that  such. momentary  seisin  of 
the  land  shall  operate  to  extinguish  a  right 
of  way  by  unity  of  seisin. 

We,  therefore,  think,  that  >ve  can  con- 
strue the  deed  so  as  to  carry  into  efifect  the 
manifest  intention  of  the  parties,  when  we 
hold  the  words  of  it  to  be  sufficient,  when 
explained  by  the  context*  to  carry  the 
right  of  way  in  dispute  to  the  grantee  of 
the  Park  Hall  and  Park  House  estate; 
and  we  think  ourselves  justified  in  snch 
construction,  according  to  the  well-known 
principle,  **Benigne  faciend€e  sunt  inter' 

(4)  2B.&Ald.637. 
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pretaliahes  c&ariarum  ui  res  magis  valeai 
quam  pereaL**  On  these  grounds  we  give 
judgment  of  reverse]. 

Judgment  reversed. 


1837. 


NEALE  V,  MACKENZIB. 


Lessor  and  Lessee — Eviction — Ajipor* 
tionment  of  Rent — Distress. 

A  lessor  demised  by  parol  certain  premises 
for  a  year.  The  lessee  accepted  the  lease^ 
and  entered  upon  a  part.  He  found  another 
person  in  possession  of  the  residue^  under  a 
previous  lease  from  his  lessor.  That  person 
continued  to  occupy  that  part,  in  exclusion  of 
the  lessee,  until  the  expiration  of  the  first  half 
year,  hut  the  lessee  occupied  the  remamder : 
—^Held,  that  the  lease  was  void  as  to  tlte 
former  part,  and  therefore  the  rent  not  ap' 
portionahle,  consequently,  that  the  lessor 
could  not  distrain  for  the  rent  reserved,  nor 
any  portion  of  it. 

Error  on  a  judgment  of  the  Court  of 
Exchequer,  reported  in  4  Law  J.  Rep. 
(n.s.)  Exch.  135(1).  The  case  was  argued 
in  Hilary  vacation,  1836,  by — 

Bompas,  Serj.,  for  the  plaintiff,  and — 

Cleasby,  for  the  defendant. 

The  arguments  were  the  same  as  were 
urged  in  Uie  court  below,  but  the  cases  of 
Haynev.  MalCby{2),  Smith  v.  Raleigh (S), 
and  Stokes  v.  Cooper  (4),  were  cited  for 
the  plaintiff.  The  Court  took  time  to  con- 
sider, and  the  judgment  of  the  Court  was 
now  delivered  by — 

'  Lord  Den  man,  C.J.,  who  stated  the 
pleadmgs,  and  continued : — The  question  to 
be  determined,  is,  whether  the  replication 
be  an  answer  to  the  plea.  It  has  been 
argued,  that  the  impediment  to  the  plain- 
tiff's obtaining  possession  of  the  eight 
acres  demised  to  Adam  Charlton,  by  the 
defendant,  previously  to  the  demise  made 
'to  the  plaintiff^  is  in  the  nature  of  an  evic- 
tion. On  one  side,  it  is  contended,  that 
it  is  analogous  to  an  eviction  by  title  para- 

(1)  And  also  f  Cr.  M.  &  R.  84. 
(«)  3  Term  Rep.  438. 

(3)  3  Campb.  513. 

(4)  Ibid.  no(e. 


mount,  the  right  of  Adam  Charlton  being 
prior  to  the  demise  made  by  the  lessor, 
and  to  the  title  acquired  under  that  demise 
by  the  lessee  ;  and,  on  the  other  side,  that 
it  is  analogous  to  an  eviction  by  the  tortious 
act  of  the  lessor,  since  the  impediment 
arises  from  the  wrongful  act  of  the  lessor 
himself,  in  demising  land  which  he  had 
already  parted  with  ;  and  is  not  to  be  dis- 
tinguished in  principle  from  the  case  of  an 
entry  upon  the  lessee,  under  a  demise 
made  by  the  lessor  to  a  stranger,  imme- 
diately after  possession  taken  by  the  lessee. 
If  the  former  of  these  views  be  adopted, 
the  rent  will  be  apportionable,  and  the  dis- 
tress justified  by  the  plea,  for  it  is  clear 
that  a  person  may  distrain  for  apportion- 
able rent ;  and  if  the  defendant  was  en- 
titled to  distrain  at  all,  the  aaion  of  tres- 
pass cannot  be  maintained.  If  the  latter 
view  be  correct,  the  defendant  was  not*  en- 
titled to  distrain  at  all,  so  long  as  the  plain- 
tiff was  kept  out  of  possession  of  any  part 
by  his  wrongful  act.  But  we  are  of  opi- 
nion, that  the  impediment  to  the  plaintiff's 
taking  possession  in  this  case,  is  not  ana- 
logous to  an  eviction ;  for  it  appears  to  us, 
that  no  interest  in  the  eight  acres  previously 
demised  to  Adam  Charlton  passed  to  the 
plaintiff  by  the  demise  subsequently  made 
to  him.  The  demise  to  Adam  Charlton, 
covered  the  whole  time  during  which  the 
rent  distrained  for  accrued.  But  it  has 
been  supposed,  that  notwithstanding  the 
demise  to  Adam  Charlton,  by  which  the 
defendant  had  parted  with  his  right  of  pos- 
session in  the  eight  acres,  the  plaintiff  by 
his  subsequent  lease  took  an  interesse  ter- 
mini in  these  eight  acres,  for  the  period  of 
his  own  lease,  viz.  one  year,  so  as  to  give 
him  a  right  to  a  term  for  all  that  period, 
and  to  the  possession  on  the  determination 
of  the  prior  lease  by  efHux  of  time,  or  by 
any  other  lawful  mode,  whenever  and  in 
whatever  way  it  should  be  determined,  and 
that  the  existence  of  the  prior  demise  be- 
ing the  impediment,  by  which  alone  the 
plaintiff  was  prevented  from  obtaining 
possession,  under  the  demise  to  him,  the 
case  must  be  governed  by  the  same  prin- 
ciple as  that  of  an  eviction  by  title  para- 
mount ;  and,  if  any  interest  in  the  ei^ht 
acres  did  pass  to  the  plaintiff  under  the  de- 
mise to  him,  we  might  possibly  be  disposed 
to  accede  to  this  view  of  the  case ;  con- 
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sirring  tliat  eviction  by  title  paramount 
meaos,  eviction  by  a  tide  superior  to  the 
titles  both  of  lessor  and  lessee,  against 
which  neither  is  enabled  to  make  a  defence. 
It  appears  to  us,  however,  upon  authority 
which  we  do  not  feel  ourselves  at  liberty 
to  dispute,  that  the  demise  to  the  plaintiff 
of  the  eight  acres  in  question  was  wholly 
void.  It  has  been  already  observed,  that 
the  demise  to  Charlton,  made  previously 
to  the  demise  to  the  plaintiff,  covers  the 
whole  of  the  plaintiff's  term,  or  at  least  the 
whole  period  for  which  the  distress  was 
made.  Now,  it  is  expressly  laid  down  in 
iUiiC.  Ahr.  *  Leases,*  (N),  whidi  is  to  be 
considered  as  the  language  of  Lord  Chief 
Baron  Gilbert,  as  follows  :  "  If  one  make 
a  lease  to  A.  for  ten  years,  and  the  same 
day  make  a  parol  lease  to  B.  for  ten  years, 
of  the  same  lands,  this  second  lease  is  ab* 
solutely  void,  and  can  never  take  effect 
either  as  a  future  mteresse  termini^  or  as  a 
reversionary  interest,  though  the  first  lessee 
should  forfeit,  or  otherwise  determine  his 
estate,  or  though  the  first  lease  were  on 
condition,  and  the  condition  broken  within 
ten  years;  neither  shall  the  lessor  have 
the  rent  reserved  upon  such  second  lease, 
but  such  second  lease  is  absolutely  void, 
as  if  none  such  had  been  made ;  the  reason 
whereof  is,  because  the  first  lease  being 
made  for  ten  years,  lessor,  during  that  time, 
had  nothing  to  do  with  the  possession,  or 
to  contract  with  any  other  for  it,  and  the 
second  lease  being  made  the  same  day,  and 
for  no  loneer  a  term  than  the  first  ten 
years,  would  not  pass  any  interest  as  a 
future  inieresse  termini  certainly,  for  th« 
first  lessee  had  the  whole  interest  during 
that  time,  and  his  forfeiture  or  determina- 
tion of  it  sooner,  which  was  perfectly  con- 
tingent and  accidental,  shall  never  make 
goqd  the  second  lease,  as  a  future  interes$e 
termini,  when  at  the  time  of  making  thereof 
it  was  absolutely  void,  for  want  of  a  power 
in  the  lessor  to  contract  for  it ;  and,  as  a 
reversionary  interest,  it  cannot  be  good 
for  want  of  a  deed."  And  a  little  further 
on,  **  But  now,  if  such  second  lease  had 
been  made  for  twenty  years,  then  it  had 
-been  good  as  a  future  inieretse  termini  for 
the  last  ten  years,  and  void  for  the  first 
ten  years,  for  the  reasons  before  given; 
but,  for  t^  last  tea  years  it  had  been  good, 
because,  when  the  first   ten  years   were 


elapsed,  die  second  leasee  might  tiwn  ex« 
ecute  and  reduce  into  possession  by  entry, 
as  well  as  if  it  had  been  at  first  made  in 
possession ;  for  it  had  been  good  for  the 
whole  twenty  yjears,  if  the  first  lease  had 
not  stood  in  the  way,  and  that  can  stand  in 
the  way  no  longer  than  it  continues,  and 
therefore,  by  its  termination,  lets  in  the 
second  lease ;  but,  as  a  grant  of  the  rever- 
sion, such  second  lease  could  not  be  good 
for  want  of  a  deed,  for  the  reasons  before 
given ;  neither  could  any  attornment  help 
it,  or  let  in  the  second  lease,  till  the  first  ten 
years  ran  out  by  effluxion  of  time."  And 
afterwards,  it  is  said,  ^*  That  if  after  a  lease 
for  ten  years,  a  second  lease  by  deed-pcd 
were  made  for  twenty  years,  it  might  teke 
effect  with  attornment,  as  a  grant  of  the 
reversion,  or  if  no  attornment  could  be 
had,  yet  it  would  enure  as  a  future  itUerttse 
termini  for  the  last  ten  years,  and  would 
be  absolutely  void  for  the  first  ten  years, 
as  much  as  if  it  had  been  made  by  pard." 
It  has  been  remarked,  that  the  doctrine 
here  laid  down  is  derived  hom  the  argu- 
ment of  counsel  in  the  case  of  Bracelnidge 
V.  Clawu{5);  but  it  may  be  answered, 
that  although  the  matter  introduced  into 
Bacon* B  Abridgment  is  first  distincdy  found 
in  the  argument  set  forth  at  leogth  in 
Phwden,  it  now  stands  upon  the  authority 
of  Lord  Chief  Baron  Gilbert.  Moreover, 
die  point  immediately  under  consideratioQ 
in  this  case,  is  confirmed  by  the  opinion 
ofGawdy,  J.,  in  Dovey.  fr$l&at{e),  who 
says,  'Mf  a  lease  be  made  for  two  years, 
and  afler  the  lessor  let  the  land  for  four 
years,  this  is  but  a  lease  for  two  years, 
although  the  first  lessee  surrender,  for  ha 
had  no  power  to  contract  for  the  forst  two 
years  at  the  beginning,  but  odierinae  when 
the  estate  is  determinable  upon  an  micar* 
tainty ;"  and  Smkh  v.  StapUt&n  (7),  wims 
the  argument  is  fully  stated,  is  referred 
to.  It  may  be  renoarked  alao,  tliat  io 
€on^M*s  Digest,  tiiie  'Estates'  (G)  13,  it 
is  said,  '*  That  a  lease  which  eannot  uke 
effect  in  intereat  except  by  possibility,  if 
it  be  not  an  est<^pd,  shall  be  void  ;  as  if 
tenant  in  fee  leases  by  parol  to  A.  fomme 
years,  and  the  same  dav  to  B.  for  aint 
years,  the  lease  to  B.  shall  be  void."    For 

(5)  Plowd.4ei. 

(6)  Cro.  Elii.  t6a 

(7)  Plowd.  4td. 
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this  tfl«cited  PUmdmt^  432>  and  though  thk 
Btatement  be  only  part  of  the  language  of 
the  apprentice,  who  argued  the  case  of 
Smith  V.  Stapleton,  Chief  Baron  Coroyns, 
by  introducing  it  in  this  general  way,  must 
be  considered  as  adopting  it,  in  some  de- 
gree, at  least,  as  authority ;  to  what  is 
said  by  Gawdy,  J.,  as  referred  to  in  Cr6» 
Eliz.  160,  there  is  afterwards  added, 
Smith  V.  Stapkton,  though  it  is  not  clear 
whether  this  was  his  language  or  that  of  the 
reporter.  This  same  doctrine,  as  far  as 
regards  a  second  parol  lease  for  years, 
after  a  former  lease  for  years,  appears  to 
have  been  treated  as  clear  law  in  various 
books ;  though  the  effect  of  such  a  lease 
made  afler  a  prior  lease  for  life,  has  been 
the  subject  of  discussion — See  Bro.  Abr, 
'Lease,'  pi.  35,  48;  Plowden,  521,  n., 
Wekhden  v.  ElhnstMi{h\  Sir  Hugh  Choi- 
vumdeley*i  can  (9),  in  the  argument  of 
CoqU  v.  the  Attorney  General.  So  in  WaH 
V.  MaydeweU(\0\  **  If  a  man  make  a  lease 
for  twenty-one  years,  and  after  makes  a 
lease  for  twenty-one  years  by  parol,  that 
is  merely  void;  but  if  the  second  lease  had 
been  by  deed,  and  he  had  procured  the 
former  leasee  to  attorn,  he  should  have  the 
reversion — Ednard  v.  Staler  (11)."  So 
Sheppwrdi  Touchstone,  275,  6,  '*  If  the 
second  lease  be  for  the  same  or  a  less  time, 
as  if  the  first  lease  be  for  twenty  years, 
and  the  second  lease  be  for  twenty  or  for 
ten  years,  to  begin  at  the  same  time,  these 
second  leases  are  for  the  most  part  void ; 
but  if  the  second  lease  be  by  fine,  deed 
indented,  or  poll,  it  may  pass  the  reversion 
with  attornment,  when  attornment  is  neces- 
sary, and  without,  if  net  necessary.  But, 
if  the  second  lease  be  by  word  of  mouth, 
it  is  otherwise." — **  And  if  the  second  lease 
be  by  fine  or  deed  indented,  then  it  may 
work,  by  way  of  estoppel,  both  against  the 
lessor  and  the  lessee,  so  that  if  the  first  lease 
happen  by  any  means,  as  by  surrender  or 
otherwise,  to  determine  before  it  be  ran 
out,  then  the  second  lessee  shall  have  it." 
Upon  these  authorities,  therefore,  we  foel 
ourselves  obliged  to  hold  that  the  lease  to 
tbe  plaintiff  was  utterly  void,  so  far  as  re- 
garded the  eight  acres  demised  to  Charlton* 

(8)  Plowd.  521 ;  Plowd.  Queries,  1SS,  161. 

(9)  Bloora,  544. 

(10)  Hutt.105. 

(11)  Hard.  345,  arg. 
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If  that  be  80|  we  are  unable  to  distjo'^ 
guish  the  case  in  principle  from  that  of  ^ar-* 
3tner  V.  WillMmuon(\^\  where  the  tithes  of 
a  parish,  together  with  a  messuage  used 
as  a  homestead  for  collecting  the  tithes, 
having  been  demised  by  parol  at  a  rent  of 
200/.  per  annum,  and  a  distress  made  for 
arrears,  the  Court  of  King's  Bench  held^ 
that  an  action  of  trespass  would  lie,  be- 
cause the  demise  of  the  tithes  being  by 
parol  was  void.  There  was  no  valid  de^ 
mise,  it  was  said,  of  the  whole  subject** 
matter,  nor  any  distinct  rent  reserved  for 
that  part  of  it  upon  which  there  might 
have  been  a  legal  distress.  That  case  was 
the  stronger,  because  it  was  contended 
that  the  whole  rent  roust  be  taken  to  be 
issuable  out  of  the  corporeal  hereditament^ 
upon  which  a  distress  could  be  made.  And, 
accordingly,  in  a  case  of  a  lease  by  inden* 
ture.  Dyer  is  reported  to  have  held(ld),  that 
if  lands  at  common  law  and  copyhold  landtf 
are  leased  by  indenture,  rendering  rent, 
all  the  rent  is  issuing  out  of  the  lands' at 
common  law ;  for  the  lessor  had  no  power 
to  make  such  a  lease  of  copyhold ;  where- 
fore, as  to  this,  the  lease  is  utterly  void," 
but  it  is  added,  that  if  a  man  lets  lands^ 
parcel  of  which  he  is  seised  of  by  disseisin, 
then  the  rent  is  issuing  out  of  all  the  landi 
and  by  the  entry  of  the  disseisee  the  rent 
shall  be  apportioned,  because  the  lease  of 
this  was  not  void,  but  voidable.  In  this  last 
case,  the  tenant  took  an  interest,  and  en^ 
joyed  all  the  lands  demised  till  the  time  of 
his  being  evicted  from  a  parcel  thereof  by 
the  disseisee,  and  was,  therefore,  liable  in 
respect  of  such  interest  and  enjoyment  to 
a  portion  of  the  rent.  In  the  case  before 
the  Court,  which  is  not  the  case  of  a'  de- 
mise by  indenture,  the  rent  is  reserved  in 
respect  of  all  the  land  professed  to  be  de- 
mised, and  to  be  issuing  out  of  the  whole 
and  every  part  thereof;  and  as  the  plain- 
tiff, as.  to  a  portion  of  the  land  comprised 
in  the  denuse  (which  night  be  great  or 
small,  as  far  as  the  principle  is  concerned), 
has  taken  no  interest,  and  had  no  enjoy- 
ment, and  is  not  bound  by  any  estoppel, 
we  are  of  opinion,  that  the  distress  made 
by  the  defcndantisnot  justifiable  either  in 

(If)  t  Bam,  U  Ad.  996;  a-o.  9  Law  J.  Ile|K 
K.B.  <33. 
(19)  Moor^,  50. 
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respect  to  the  whole  rent  reserved,  or  any 
portion  of  it. 

It  may  further  be  observed,  that  even 
supposing  the  plaintiff  to  have  taken  an 
irUcresse  termini  in  the  eight  acres,  capable 
of  being  executed  by  entry,  in  case  the  de* 
mise  to  Charlton  should  happen  to  be  for- 
feited or  surrendered,  yet,  as  that  demise 
to  Charlton  was  in  force  at  the  commence- 
ment of  the  plaintiff's  tenancy,  and  conti- 
nued during  the  whole  period,  in  respect 
of  which  the  distress  has  been  made,  no 
demise  of  those  eight  acres  to  the  plaintiff 
ever  took  effect,  and,  consequently,  no 
right  to  any  rent  in  respect  of  those  eight 
acres  has  ever  come  into  existence.  And 
we  are  not  aware  of  any  case  where  an 
entire  rent  reserved  has  been  held  to  be 
apportionable,  in  which  the  tenant  has  not 
been  at  some  period  subject  to  the  entire 
rent  by  virtue  of  the  demise.  Here, 
the  right  of  apportionment  is  not  founded 
upon  any  eviction,  or  other  matter  occur- 
ring subsequently  to  the  demise  ;  but,  upon 
an  original  defect  in  the  demise  itself,  by 
which  the  entire  rent  was  reserved.  In 
this  respect,  it  is  strictly  analogous  to 
Qardiner  v.  Williamson. 

In  the  case  of  Tomlinson  v.  Day  (14), 
which  has  been  referred  to,  the  landlord 
did  not  claim  an  apportioned  part  of  an 
entire  rent,  either  by  avowry  for  a  distress, 
or  by  action  for  the  rent.  It  was  an  action 
for  use  and  occupation,  in  which  he  was 
allowed  to  make  use  of  an  agreement  for  a 
lease  (according  to  the  express  provision 
of  the  statute  11  Geo.  2.  c.  19.  s.  14)  '*as 
evidence  of  the  quantum  of  damages  to  be 
recovered;"  and  as  the  defendaint  had 
been  interrupted  in  the  full  enjoyment  of 
what  had  been  agreed  for,  the  plaintiff  was 
held  entitled  to  recover  a  reasonable  com- 
pensation for  the  property  enjoyed  by  the 
defendant  as  an  equivalent  for  rent  The 
interruption  to  the  defendant's  right  of  ex- 
clusive sporting  was  indeed  compared  by 
Lord  Chief  Justice  Dallas  and  Mr.  Jus- 
tice Richardson  to  an  eviction :  but,  if  it 
was  eviction,  it  was  clearly  an  eviction  by 
title  paramount.  The  agreement  for  ex- 
clusive sporting  was  not  void  on  account 
of  the  landlord  having  made  a  prior  agree- 
ment to  let  it  to  some  other  person,  but 

(14)  5  B.  Mo.  558. 


it  was  defeated,  because  other  persons 
interfered,  who  had  a  right  superior  to  that 
of  the  landlord.  Supposing  the  circum- 
stances,  therefore,  to  amount  to  an  evic- 
tion, it  would  be  a  case  of  apportionment, 
according  to  the  acknowledged  rule,  and 
would  not  assist  the  argument  in  favour  of 
the  defendant. 

Upon  the  whole,  therefore,  we  are  of 
opinion,  that  the  judgment  of  the  Court  of 
Exchequer  ought  to  be  reversed. 


Judgment  reversed. 


1887. 


{ 


HITCHCOCK  V.  COKBR. 


Contract — Restraint  of  Trade. 

Where  a  parttf  undertakes  to  refrmnpar' 
tiallyfrom  the  exercise  of  a  trade  for  a  con" 
sideration^  the  Courts  will  not  examume 
whether  it  be  a  legal  conssderationj  and  will 
not  enter  into  the  question  whether  it  be  ade^ 
quote  or  not. 

A  person  entered  into  the  service  of  a 
chemist  and  druggist  as  an  assistant^  and 
agreed,  that  if  he  should  at  any  time  use  or 
exercise  the  trade  of  a  chenust  and  druggist 
within  the  town  of  Taunton  or  three  mUes 
thereof  he,  his  executors  or  admimstrators, 
would  pay  to  the  plaint^ff^  the  sum  of  500^, 
as  Uquidated  damages : — Held,  that  this  was 
not  an  illegcU  contract,  either  on  the  ground 
that  the  restriction,  being  indefinite,  would  last 
beyond  the  master*s  l^e,  or  that  the  cofui- 
deration  was  inadequate  for  the  restnumt. 

Error  from  the  judgment  of  the  Court 
of  King's  Bench. 

The  declaration  was  in  assumpsit,  which 
alleged,  that  the  plaintiff  was  a  chemist 
and  druggist,  and  the  defendant  was  taken 
into  his  service  as  assistant,  upon  his 
entering  into  an  agreement,  by  which,  re- 
citing, that  the  plaintiff  had  taken  him 
into  his  service  as  an  assistant,  at  an  annual 
salary,  upon  condition  of  his  entering  into 
this  agreement,  he  promised  and  agreed^ 
that  if  he  should,  at  any  time  thereafter, 
directly  or  indirectly,  either  in  his  own 
name  or  in  the  name  or  names  of  any  other 

*  Present— Tiodal,  C.J.,  Lord  Abmcer,  CE, 
Park,  J.,  BoMoquet,  J.,  Parke,  B.,  Aldersoo,  B., 
and  Gumey,  B. 
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person  or  persons,  use,  exercise,  carry 
on  or  follow  the  trades  or  business  of  a 
chemist  or  druggist,  or  either  of  them, 
within  the  town  of  Taunton,  in  the  county 
of  Somerset,  or  within  three  miles  thereof, 
then  that  the  defendant,  his  executors  or 
administrators,  would  pay  to  the  plaintiff 
500/.,  as  liquidated  damages.  A  breach 
of  the  agreement  was  alleged ;  and  it  was 
averred,  that  the  defendant,  in  his  own 
name,  exercised  the  trades  of  a  chemist 
and  druggist  in  the  town  of  Taunton. 

Plea — -Non-assumpsit. 

At  the  Spring  Assizes  in  1835,  for  the 
county  of  Somerset,  the  plaintiff  reco- 
vered a  verdict.  In  the  ensuing  term,  a 
rule  nisi  for  arresting  the  judgment  was 
granted  by  the  Court  of  King's  Bench, 
which  was  argued  in  Easter  term,  last 
year,  by — 

Bampas,  Serj.  and  Crowdeff  for  the 
plaintiff,  and — 

Erie  and  Kinglake  for  the  defendant. 

The  Court  took  time  to  consider,  and, 
in  the  ensuing  Trinity  term,  made  the  rule 
absolute  for  arresting  the  judgment.  The 
writ  of  error  was  argued  on  the  26th  of 
November,  by — 

Sir  W.  W.  Folleii,  for  the  plaintiff  in 
error. — The  Court  below  ought  not  to 
have  arrested  the  judgment.  They  pro- 
ceeded upon  the  decision  in  Homer  v. 
Graves  {y)\  hut  the  principle  there  esta- 
blished is  inapplicable.  It  appears,  in  the 
present  case,  that  the  plaintiff  received  the 
defendant  into  his  employment  upon  a  cer- 
tain condition — namely,  that  if  he  set  up 
as  a  chemist  and  druggist  in  the  town  of 
Taunton,  he  should  pay  500/.  First,  as- 
suming this  to  be  an  agreement  in  re- 
straint of  trade,  it  was  not  illegal.  The 
plaintiff  was  not  bound  to  take  the  defen- 
dant into  his  service,  and  therefore  if  he 
did,  he  was  surely  at  liberty  to  make  such 
stipulations  as  he  thought  fit ;  and  it  was 
not  improper  or  unreasonable  that  he 
should  prevent  the  defendant  from  doing 
anything  which  might  injure  his  own  busi- 
ness. Then  what  illegality  is  there  in  the 
agreement?  There  is  no  doubt  that  a 
party  may  bind  himself  not  to  carry  on  his 
business  in  a  particular  place  during  his 
own  life,  if  there  be  a  sufficient  considera- 
tion. The  party  is  at  liberty  to  make  such 

(1)  7  Bing.  735 ;  i.e.  9  Uw  J.  Rep.  C.P.  1«. 


a  restriction  as  will  secure  him  in  the  en-^ 
joyment  of  what  he  seeks  to  preserve;  and 
the  question  is,  whether  his  restraint  be 
greater  than  what  is  requisite.  The  exact 
measure  of  the  adequacy  of  consideration 
caniiot  be  ascertained  by  any  Court,  for 
that  will  depend  upon  a  variety  of  circum- 
stances— it  is  enough,  if  it  be  shewn  that 
there  is  a  real  consideration. 

[Alderson,  B. — A  partial  restraint  may 
be  made  so  stringent,  as  to  be  in  fact  a 
general  restraint — the  consideration  would 
then  be  only  colourable.  In  Horner  v; 
Graves  the  party  was  restrained  from  prac- 
tising for  100  miles  round  York.] 

And  therefore  it  was  treated  by  the 
Court  as  a  general  retrain t.  It  has  been 
objected,  and  the  Court  below  adopted  the 
argument,  that  the  restraint  is  too  exten- 
sive, because  it  is  not  confined  to  the 
duration  of  the  plaintiff's  life.  But  that  is 
not  a  valid  objection.  The  plaintiff  is  en* 
titled  to  protect  his  business :  why  may  he 
not  protect  it  for  the  benefit  of  his  repre- 
sentatives or  family,  or  for  his  partner,  if 
he  should  happen  to  have  one  ?  His  busi- 
ness would  be  assets  in  the  distribution  of 
his  effects,  or  in  payment  of  his  debts. 
There  is  nothing,  therefore,  in  principle 
that  makes  such  a  stipulation  for  a  restraint 
beyond  the  plaintiff's  life  illegal ;  and  cer- 
tainly there  is  no  authority,  except  the 
judgment  of  the  Court  below,  which  decides 
that  it  is  so.  If  the  stipulation  had  been 
for  a  term  of  years,  it  might  have  lasted 
beyond  the  plaintiff's  life ;  yet  it  would 
hardly  be  held  that  that  was  void — Mit* 
chel  v.  Reynolds ('Z),  Davis  v.  Marsh  {9\ 
Hayward  v.  Young  (4),  Homer  v.  Ashford 
(5),  Brysm  v.  fVhitehtad(e),  Williams  v. 
WilUams  (7),  Capes  v.  HutUm  (8).  Se* 
condly,  it  may  be  contended,  that  this  is 
an  agreement  not  in  restraint  of  trade,  and 
therefore  operating  by  way  of  a  penalty  ; 
but  rather  as  an  express  agreement  to  pay 
the  sum  of  500/.  when  the  defendant  sets 
up  in  business. 

Erle^  contra. — This  agreement  was  [in- 
valid.    A   general   restraint   of  trade   is 

(2)  iP.Wmi.  181. 
(S)  5  Term  Rep.  118. 

(4)  3  Chit  Rep.  407. 

(5)  3  Bing.  S2«;  s.  o.  4  Law  J.  Rep.  C.P.  6f. 

(6)  1  S.  &  S.  74 ;  8.  c.  1  Law  J.  Rep.  Chanc.  49. 

(7)  «SwaDkt.e53. 
(8;  t  Rom.  357. 
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illegal,  but  a  partial  restraint  is  good,  if  it 
be  no  more  than  is  requisite  for  the  protec- 
tion of  the  party  requiring  it ;  and  secondly, 
if  it  be  founded  on  a  good  and  adequate  consi-* 
deration.  The  agreement  fails  in  both  re- 
spects. First,  it  is  a  restraint  during  the  whole 
life  of  the  defendant,  whether  the  plain- 
tifTbe  alive  or  be  dead,  and  whether  there 
be  any  other  chemist  or  druggist  in  Taun- 
ton or  not.  As  to  the  supposed  value  of  the 
good-willof  the  plaintiff's  business,  that  is 
too  uncertain  and  problematical  an  interest 
to  be  noticed  by  the  Court,  and  the  parties 
themselves  have  not  thought  proper  to  in- 
sert it  in  their  own  contract.  Then,  se- 
condly, no  sufficient  consideration  is  shewn 
on  this,  which  is  a  parol  contract  only,  to 
compensate  for  the  restraint.  The  defen- 
dant is  to  render  his  services  to  the  plain- 
tiff, and  to  receive  a  salary  for  so  doing— ^ 
the  plaintiff  gives  nothing  for  obtaining 
this  restraint. 

[Aldbrson,  B. — How  can  the  Court  de- 
termine the  adequacy  of  the  consideration  ? 
— it  is  sufficient,  if  there  appear  to  have 
been  a  valuable  consideration.] 

But  if  it  be  shewn  clearly  that  there  is 
no  adequate  consideration  for  the  restraint, 
it  is  the  same  thing  as  though  there  were 
none.  Here,  the  defendant  appears  to 
have  entered  into  the  agreement  af^er 
he  was  in  the  service  of  the  plaintiff,  and 
there  was  nothing  which  bound  the  latter 
to  retain  him  in  his  service  afler  the 
end  of  the  first  year;  so  that  the  only 
apparent  consideration  is  the  salary  for 
one  year,  which  is  a  compensation  for 
the  year's  service.  The  relation  of  master 
and  servant  existed  between  the  plaintiff 
and  defendant,  but  'nothing  further.  He 
cited  Mitchel  v.  Reynolds^  Anonymous  (9), 
Leggate  v.  Baehelour  (lO),  Jelliet  v.  Broad 
(11),  Brugnell  v.  Gosi  {12\  Young  v. 
Timmins{l3\  Gale  v.  Reed{\4\  Horner 
y.  Chraves,  Chesman  v.  Nainby{l5),  and 
Wickem  v.  Evani{X^\ 

Follett,  in  reply. — The  argument  for  the 
defendant,  so  hr  as  it  depends  upon  the 

(9)  Moore,  €42;  s.  c.  3  Leon.  SIO. 

(10)  Noj,  98;  8.0.  Owen,  14;$. 

(11)  Noj,98. 
(1«)  Aleyn.  67. 

(13)  1  C.  &  J.  S31  ;  8. 0.  9  Lew  J.  lUp.  Exch.  4. 

(14)  8£mC,  80. 

(Id)  «  Stra.  739;  e.c.  3  Bro.  P.C.  349. 
<16)  3  You.  &  Jer.  318. 


adequacy  of  the  consideration,  rests  en- 
tirely upon  the  erroneous  use  of  the  terms. 
It  is  true,  the  words  "  adequate  consider* 
ation"  are  met  with  in  the  cases,  but  no 
more  is  really  meant  than  a  reasonable  and 
sufficient  consideration  with  reference  to  a 
return  of  benefit  to  the  one  party,  or  an 
injury  or  loss  to  the  other — the  actual 
amount  has  never  been  examined. 

Cur*  ado*  vuU. 

On  this  day,  the  judgment  of  the  Court 
was  delivered  by — 

TiMDAL,  C.J. — ^The  ground  on  which 
tlie  Court  of  King's  Bench  held,  afWr  a 
verdict  obtained  by  the  plaintiflP  in  this 
case,  that  the   judgment  of  that  Conrt 
ought  to  be  arrested,  was,  that  the  agree- 
ment set  out  upon  the  record,  and  upon 
which  the  action  was  brought,  was  vend  in 
law,  being  an  agreement  in  unreasonable 
restraint  of  trade  :  for,  although  the  in- 
adequacy of  the  consideration  upon  whidi 
the  agreement  was  entered  into  was  urged 
in  argument  as  one  reason  for  holding  the 
agreement  to  be  void, — and,  in  the  deli- 
vering of  the  opinion  of  the  Court,  some 
reference  was  made  to  that  objection, — yet 
it  is  manifest  that  it  formed  no  part  of  the 
ground  upon  whidi  the  Court  refused  to 
give  their  judgment  in  favour  of  the  plain- 
tiff.    The  consideration  for  the  agreement 
in  question,  appears  to  have  been  the  re- 
ceiving of  the  defendant  into  the  service  of 
the  plaintiff,  as  an  assistant  in  his  trade  or 
business  of  a  chemist  and  druggist,  at  a 
certain  annual  salary;  and  the  agreemest 
on  the  part  of  the  defendant,  founded  upon 
such  consideration,  is.  that  if  he  should  A 
any  time  thereafter,  directly  or  indirectly, 
in  his  own  name  or  that  of  any  odier 
person,  exercise  the  trade  or  business  of  a 
ehemist  and  druggist  within  the  town  of 
Taunton,  in  the  county  of  Somerset,  or 
within  three  miks  thereof,  then  that  the 
defendant  should,  on  demand,  pay  to  the 
plaintiff,  his  executors,  administrators,  or 
assigns,  the  full  sum  of  500^,  as  and  for 
liquidated  damages. 

The  ground  upon  which  the  Court  belo« 
has  held  the  restraint  of  the  defS^idant  to 
be  unreasonable  is,  that  it  operates  moit 
largely  than  the  benefit  or  protection  of 
the  plaintiff  can  possibly  require-^tbal  ii 
is  indefinite  in  point  of  time,  being  neitlieff 
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limited  to  the  plaintifTs  continuing  to 
carry  on  his  business  at  Taunton,  nor  even 
to  the  term  of  his  life.  We  agree  in  the 
general  principle  adopted  by  the  Court, 
that  where  the  restraint  of  a  party  from 
carrying  on  a  trade  is  larger  and  wider 
than  the  protection  of  the  party  with 
whom  the  contract  is  made  can  possibly 
require,  such  restraint  must  be  considered 
as  unreasonable  in  law,  and  the  contract 
which  would  enforce  it  must  he  therefore 
void ;  but  the  difficulty  we  feel  is  in  th« 
application  of  that  principle  to  the  case 
before  us.  Where  the  question  turns  upon 
the  r^isonableness  or  unreasonableness  of 
the  restriction  of  the  party  from  carrying 
on  trade  or  business  within  a  certain  space 
or  district,  the  answer  may  depend  on 
various  circumstances  that  may  be  brought 
to  bear  upon  it,  such  as  the  nature  of  the 
trade  or  profession,  the  populousness  of 
the  neighbourhood,  the  mode  in  which  the 
trade  or  profession  is  usually  carried  on, 
with  the  knowledge  of  which,  and  other 
circumstances,  a  judgment  may  be  formed, 
whether  the  restriction  is  wider  than  the 
protectioB  of  the  party  can  reasonably 
require ;  but,  with  respect  to  the  duration 
of  the  restriction,  the  case  is  different. 
The  good-will  of  a  trade  is  a  subject  of 
value  and  price;  it  may  be  sold,  be- 
queathed, or  become  assets  in  the  hands  of 
the  personal  representatives  of  a  trader ; 
and  if  the  restriction  as  to  time  is  to  be 
held  to  be  illegal,  if  extended  beyond  the 
period  of  the  party  by  himself  carrying  on 
the  trade,  the  value  of  such  good-will 
considered  in  these  various  points  of  view, 
is  altogether  destroyed.  If,  therefore,  it 
is  not  unreasonable,  as  undoubtedly  it  is 
not,  to  prevent  a  servant  from  entering 
into  the  same  trade  in  the  same  town  in 
which  his  master  lives,  so  long  as  the 
roaster  carries  on  the  trade  there,  we  can- 
not think  it  unreasonable  that  the  restraint 
should  be  carried  further,  and  should  be 
allowed  to  continue,  if  the  master  sells  the 
trade  or  bequeaths  it,  or  it  becomes  the 
property  of  his  personal  representative — 
that  is,  if  it  is  reasonable  that  the  master 
should,  by  any  agreement,  secure  himself 
from  a  diminution  of  the  annual  profits  of 
his  trade,  it  does  not  appear  to  us  unrea- 
sonable that  the  restriction  should  go  so 
far  as  to  secure  to  the  master  the  enjoy-^ 


soent  of  the  price  or  value  for  which  the 
trade  would  sell,  or  secure  the  enjoyment 
of  the  same  trade  to  his  purchaser,  or 
legatee,  or  executor ;  and  the  only  effec- 
tual mode  of  dokig  this  appears  to  be,  by 
making  ^he  restriction  of  the  servant's 
setting  up,  or  entering  into  the  trade  or 
business  within  the  given  limit,  co-exten- 
sive with  the  servant's  life :  and  accordingly 
in  many  of  the  cases  which  have  been  cited 
the  restriction  has  been  held  good,  although 
it  continued  for  the  life  of  the  party  re- 
strained ;  and  on  the  other  hand,  no  case 
has  been  referred  to  where  the  contrary 
doctrine  has  been  laid  down.  In  Bunn  v. 
Guy  (17  )t  a  covenant  of  an  attorney  who 
had  sold  his  business  to  two  others,  that  he 
would  not,  after  a  certain  day,  practise 
within  certain  limits  as  an  attorney,  was 
held  good  in  law,  tliough  the  restriction 
was  indefinite  as  to  time.  In  Chetman  v. 
Nainlnf  {IS)  (in  error),  the  condition  of  the 
bond  was,  that  Elizabeth  Vickers  should 
not,  after  she  left  the  service  of  the  obli- 
gee, set  up  business  in  any  shop  within 
half  a  mile  of  the  dweUing-house  of  the 
obligee,  or  of  any  other  house  that  she, 
her  executors  or  administrators,  should 
think  proper  to  move  to,  in  order  to  carry 
on  the  trade ;  and  in  that  case  the  contract 
was  held  to  be  valid,  though  the  restriction 
was  obviously  indefinite  in  point  of  time, 
and  although  one  of  the  grounds  on  which 
the  validity  of  the  contract  was  sought  to 
be  impeached  was,  that  the  restriction  was 
for  the  life  of  the  obligor.  Again,  in 
Wickens  v.  Evans,  the  agreement  in  re- 
straint of  trade  was  made  to  continue 
during  the  lives  of  the  contracting  parties, 
and  no  objection  was  taken  on  that  ground. 
We  cannot,  therefore,  hold  the  agreement 
in  this  case  to  be  void  merely  on  the 
ground  of  the  restriction  being  indefinite 
as  to  duration,  the  same  being,  in  other 
respects,  a  reasonable  restriction.  But  it 
was  urged  in  the  course  of  the  argument, 
that  there  is  an  inadequacy  of  consideration 
in  this  case  with  respect  to  the  defendant, 
and  that  upon  that  ground  the  judgment 
must  be  arrested.  Undoubtedly,  in  most, 
if  not  all  the  decided  cases,  the  Judges,  in 
delivering  their  opinion  that  the  agreement 
in  the  particular  instance  before  Uiem  waS' 

(17)  4  Term  Rep.  190. 

(18)  1  Bro.  P.C.  «34. 
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a  Tftlid  agreement,  and  the  restriction  rea- 
sonable, have  used  the  expression,  that 
such  agreement  appeared  to  have  been 
made  on  an  adequate  consideration,  and 
seemed  to  have  thought  that  adequacy  of 
consideration  was  essential  to  support  a 
contract  in  restraint  of  trade.  If,  by  that 
expression,  it  is  intended  only  that  there 
must  be  a  good  and  valuable  consideration 
— such  consideration  as  is  essential  to  sup- 
port any  contract  not  under  seal — we 
concur  in  that  opinion :  if  there  is  no  con- 
sideration, or  a  consideration  of  no  real 
value,  the  contract  in  restraint  of  trade 
which  in  itself  is  never  favoured  in  law, 
must  either  be  a  fraud  upon  the  rights  of 
the  party  restrained,  or  a  mere  voluntary 
contract  —  a  nudum  pactum,  and  there- 
fore void.  But  if  by  adequacy  of  consi- 
deration more  is  intended,  and  that  the 
Court  must  weigh  whether  the  consider- 
ation is  equal  in  value  to  that  which  the 
party  gives  up  or  loses  by  the  restraint 
under  which  he  has  placed  himself,  we  feel 
ourselves  bound  to  differ  from  that  doc- 
trine. A  duty  would  thereby  be  imposed 
upon  the  Court  in  every  particular  case, 
which  it  has  no  means  whatever  to  execute. 
It  is  impossible  for  the  Court,  looking  at 
the  record,  to  say  whether,  in  any  parti- 
cular case,  the  party  restrained  has  made 
an  improvident  barsain  or  not  ( 1 9).  The  re- 
ceiving of  instructions  in  a  particular  trade 
might  be  of  much  greater  value  to  a  man 
in  one  condition  of  life  than  another ;  and 
the  same  may  be  observed  as  to  other 
considerations.  It  is  enough,  as  it  appears 
to  us,  that  there  is  actually  a  consideration 
for  the  bargain,  and  that  such  consideration 
is  a  legal  consideration,  and  of  some  value. 
Such  appears  to  be  the  case  in  the  present 
instance,  where  the  defendant  is  retained 
and  employed  at  an  annual  salary.  We 
therefore  think,  notwithstanding  the  objec- 
tions which  have  been  heard  on  the  part  of 
the  defendant,  that  the  plaintiff  has  shewn, 
upon  the  record,  a  legal  ground  of  action, 
and,  having  obtained  a  verdict  in  his  favour, 
that  he  is  entitled  to  judgment. 

Judgment  for  the  plaintiff, 

(19)  See,!!  to  the  refuMi  of  a  court  of  equity  to 
interfere  by  iojunctioo  in  ctse*  of  bard  birgains  in 
reatraint  of  trade,  Kimberlej  v.  Jeoninga,  5  Law  J. 
Rep.  (N.8.)  Cbanr.  115 ;  Croft  v.  Haw,  ibid.  305. 


18S5. 
Dec.  1    2 

iksS        V    ^^^    BAEL  OF   SCARBOROUGH, 

Jan.  2)tJ  r.i>OBrf.sAViLE. 

May  lO.*. 

fViU,    Conttructian  of^Shi/llng  Use— 
Clauses  of  Cesser — Recovery  a  Bar, 

Lands  were  devised  to  R.  for  Ufe;  re- 
mahider  to  trustees  to  preserve,  ^c,  re- 
mainder  to  R*s  first  and  other  tons  mccti' 
sively  in  tail  male;  remainder  to  J.,  R*s 
younger  brother,  for  life;  remaindert  tofs 
first  and  other  sons  successively  in  tml  male; 
remainder  to  F,,  another  younger  hrother  of 
/• ;  remainder  to  his  first  and  other  sons  Mf- 
eessively  in  tail  wmle;  remainder  to  other 
younger  brothers  ofR.fOndremainderstotkeir 
sons  successively  in  tail  male;  remainders oser; 
subject  to  two  provisoes^  The  first  prosiso 
was,  that  all  and  every  person  orpersons,whs, 
by  virtue  of  the  will,  should  become  entitki 
to  a  certiun  part  of  the  lands  devised,  ihould, 
within  two  years  after  he  or  they  shoulik- 
come  entitled  to  the  possession,  take  npos 
himself  and  themsekes  the  surname  of  S., 
with  his  or  their  own  nafne  or  namet,  end 
auarter  the  arms  of  S,  with  his  or  (Aetr  omt 
family  arms ;  and,  in  ease  he  or  they  ihoM 
refuse  or  neglect  to  do  so,  the  Umitation  Is 
him  or  them,  (such  neglect  ^.,  being  mais 
during  certain  lives  of  ^  R,  then  m  &^,  er 
within  twenty-one  years  afterwards),  skoM 
cease  and  determine,  and  become  utterly  vmit 
and  the  lands  should  immediately  go  tothi 
person  next  in  remainder,  in  the  samemamm 
as  if  such  person  so  neglecting,  S^.  was  deaif 
or  being  tenant  in  tail  had  dsed  without  iisse 
male.  The  second  was,  tltat  tf  the  title  to  a 
certain  earldom  should  descend  to  any  of  tkt 
said  R,,  J.  ^c,  or  to  any  of  their  sons,  witkk 
the  period  of  the  existence  of  any  of  Iks 
above  lives,  then,  and  in  such  case,  and  as 
and  when  the  title  should  come  to  him  or  them, 
the  estate  which  he  or  they  should  then  he  en- 
titled  to  in  the  lands,  under  the  will,  shovU 
cease  and  determine  and  become  void,  and  tiu 
lands  should  thereupon  go  to  the  person  and 
persons,  who,  under  the  limitations  oforesmd, 
should  then  be  next  in  remainder  expeettst 
on  the  decease  and  failure  of  issue  malt  of 
the  person  to  whom  the  said  title  should  so 
come,  in  the  same  manner  as  such  person  or 

•  Preaent-Tindal.  C.J.,  P*ric,  J.,  Pwke,  B., 
BoUuid,  B.,  Alderson,  B.,  and  Guney,  B. 
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persons  m>  in' remainder  as  aforesaid^  would 
take  the  same  by  virtue  of  the  willf  in  case  he 
or  theyi  to  whom  the  said  title  should  come^ 
waSf  or  were  actually  dead  without  issw^  such 
person  or  persons  so  in  remainder  performing 
and  complying  with  the  former  proviso. 
The  title  descended  to  R.,  whereupon  J.  took 
possession,  and  etssumed  the  name  of  S,,  and 
being  in  possession  a  recovery  was  suffered* 
The  lands  being  conveyed  by  lease  and  re^ 
lease,  executed  by  J.  and  his  eldest  son,  to  a 
tenant  to  the  praecipe,  JJs  eldest  son  was 
vouched,  -but  not  J,  F.  and  his  eldest  son, 
while  J,  was  in  possession,  by  a  deed  reciting 
the  above Jacts,  released  their  interest  to  trus-^ 
tees,  strangers  in  interest,  to  the  use  of  the 
trustees  in  fee,  and  upon  the  trusts  created  on 
the  recovery,  F,  and  his  eldest  son  covenanting 
against  incumbrances,  and  for  further  as* 
surance.  The  title  having  descended  upon  J,, 
and  the  eldest  son  of  F.  having  brought  an 
ejectment: — Held,  that  it  was  barred  by  the 
recovery,  as  no  new  estate  was  created  by  the 
second  proviso  on  the  descent  of  the  title,  but 
the  lessor  of  the  plaintiff  could  only  claim  by 
virtue  of  the  limitation,  expectant  upon  the 
estate  tail  ofTs  eldest  son,  which  was  defeated 
by  the  recovery. 

Semble,  that  the  second  proviso  was  ca* 
pable  of  operating  more  than  once,  and  that 
the  plaintiff  was  not  barred  or  estopped  by  the 
release  to  the  trustees,  or  by  the  above  cove* 
nants. 

Error  from  the  Court  of  Kind's  Bench. 
The  defendant  in  error  brought  three  eject- 
ments; one  for  lands  in  the  county  of 
Durham,  another  for  lands  in  Yorkshire, 
and  a  third  for  lands  in  Nottinghamshire. 
There  were  special  verdicts  in  all.  The 
verdict  in  the  first  was  argued  in  the 
Court  of  King's  Bench,  and  judgment 
was  given  in  Easter  term,  1835,  for 
the  lessor  of  the  plaintiff.  The  case  is 
reported  in  4  Law  J,  Rep.  (n.s.)  K,B. 
17 1,  n. ;  and  in  S  Ad,  4*  E.  p.  2.  Judg- 
ment was  also  signed  in  the  third  eject- 
ment without  argument,  and  the  writ  of 
error  was  brought  in  this  court  by  the  heir 
of  the  defendant  in  that  action.  The  spe- 
cial verdict  was  the  same  as  that  set  out  in 
the  case  already  reported,  to  which  the 
reader  is  referred,  with  the  addition  of 
covenants,  with  two  trustees  in  the  deeds 
of  lease  and  release  of  the  1st  and  2nd  of 


July  18S7,  by  Frederick  Lumley  the  elder 
and  Frederick  Lumley  the  younger,  for 
good  title  and  for  further  assurance. 

Sir  W.  W.  Follett,  for  the  plaintiff  in 
error,  contended,  first,  that  the  proviso  for 
shifting  the  estates,  in  the  event  of  the  de- 
scent of  the  title,  could  only  operate  once ; 
and  having  operated  when  the  title  de- 
scended upon  Earl  Richard,  was  then  at 
an  end.  This  is  a  proviso  to  devest  a 
vested  estate,  and  the  Court  will  construe 
it  strictly — Doe  d.  Luscombe  v.  Yeates{2). 
It  cannot  be  shewn,  that  the  testator  in- 
tended that  the  estates  and  the  title  should 
never  be  united.  Indeed,  in  some  cases 
such  a  union  must  have  taken  place,  and 
the  proviso  could  not  have  applied  :  at 
least,  it  cannot  be  necessarily  implied  that 
the  shifting  of  the  estate  should  take  place 
more  than  once — Wilkinson  v.  Adam{p). 
Secondly,  that  the  descent  of  the  title  upon 
the  tenant  for  life'  must  have  simply  had 
the  effect  of  transferring  the  estate  to  the 
son  of  the  defendant  below.  Thirdly,  that 
the  proviso  did  not  create  new  interests, 
but  accelerated  the  remainders;  conse- 
quently, they  were  barred  by  the  recovery. 
The  Court  below,  indeed,  assumed  that 
new  interests  were  created,  and  that  the 
parties  in  remainder  had,  besides  vested 
estates  in  remainder,  other  interests  as 
possibilities,  either  by  way  of  executory 
devise  or  shifting  use.  This  proposition 
cannot  be  supported.  If  the  creation  of 
remainders  will  satisfy  the  testator's  in- 
tention, the  Court  must  hold,  that  remain- 
ders were  created;  and  not  treat  the 
estates  as  executory  devises,  or  shifting 
uses ;  and  it  is  not  material  that  a  power  is 
given  by  the  law  of  defeating  the  remain- 
der— Purefoy  v.  Rogers  {4i),  Carwardine  v. 
Carwardine{S),  Doe  y.  Morgan  (fi),  Gilb. 
Uses,  171  ;  Sugd.  n.  What  the  parties 
claim,  in  this  case,  is  an  acceleration  of 
the  remainder;  and  there  is  nothing  to 
create  a  contingency;  which  is  not  the 
construction  to  be  put  upon  any  limita- 
tion, when  it  can  be  treated  as  vested — 
Driver  y.  Frank  (jf).     Vested  interesU  are 

(f )  5  B.  &  Aid.  554. 

(3)  1  Ves.  &  B.  466. 

(4)  f  Wm.  Saund.d80,  n. 

(5)  1  Ed.  Ch.  C.  S4. 

(6)  S  Tenn  Rep.  76S. 

(7)  3Maa.&SeLSf. 
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certainly  giTcn,  in  the  first  instance,  not 
subject  to  any  contingency,  but  having  a  de« 
terminable  quality  annexed  to  them.  Newis 
V.  Lark — Scolastkas  coitf  (8)  is  strongly  in 
point  for  the  plaintiff  in  error.  There,  a 
clause  to  prevent  the  parties,  to  whom  the 
estate  was  devised,  from  alienating  or 
mortgaging  the  estate,  assumed  to  be  a 
legal  clause,  was  held  to  be  a  limitation  of 
tlie  estate,  and  not  a  condition  ;  and  the 
judgment  of  the  Court  proceeded  on  the 
intent  of  the  devisor,  which  was  deter- 
mined to  be,  that  the  estate  tail  shoukL 
continue  until  the  acts  prohibited  were 
done.  That  also  was  the  intent  of  the  de- 
visor in  the  present  case ;  the  estate  was 
to  continue  until  the  title  descended  upon 
the  person  holding  it,  and  then  his  estate 
was  to  cease  as  if  it  had  never  been  cre- 
ated. It  is  manifest  that  the  repetition  of 
the  proviso  as  to  the  names  and  arms  was 
unnecessary.  This  point,  so  decided  in 
Newts  V.  Lark^  has  never  been  contra- 
dieted,  and  was  supported  afterwards  in 
Sharington  v.  Minors  (9),  by  The  Lady 
Ann  Fry* 9  cojr  (10),  and  by  Page  v.  Hay^ 
ward  {I  \).  The  argument,  on  the  other 
side,  that  new  estates  are  created,  is  not 
suggested  in  any  of  these  cases;  and  in  tht 
devise  now  in  question  is  quite  inconsis- 
tent with  the  usual  practice  of  conveyancers, 
who,  when  they  intend  to  create  new  estates, 
insert  clauses  directing  the  cesser,  not  only 
of  the  prior  estates,  but  of  all  those  cre- 
ated by  the  original  limitation — 1  SamuL 
Usesi  App.  No.  n.  SS2.  Then,  on  the 
determination  of  the  particular  estate,  the 
next  immediate  remainder-roan,  if  in  ex- 
istence, takes  the  estate — Avelyn  v.  Ward 
(U),  Doe  V.  Lord  WilUam  Beauclerk  (13), 
GuUiver  v.  Ashby  (14).  Fourthly,  assum- 
ing that  new  interests  were  created,  yet, 
as  they  were  collateral  limitations,  having 
the  effect  of  determining  the  estate  of  the 
recoveror,  they  were  barred  by  his  reco- 
very. I£^  indeed,  there  be  charges  ante- 
cedent to  or  upon  his  estate,  the  recovery 


(8)  Ptowd.  408. 

(9)  Moore,  543. 

( 10)  1  Ventr.  199 ;  s.  o.  WlUiMns  «.  Fry,  1  Mod. 
86;  Frj  0.  Porter,  ibid.  500. 

(11)  Salk.  570;  s.  c.  oited  Aod.  265. 
(1«)  1  Vei.teQ.4tt. 

(15)  11  Beat,  657. 
(14)  4Burr.  I9t9. 


will  not  affect  them  ;  and  it  is  c<mtended| 
that  the  proviso  is  annexed  to  the  li£a 
estate,  and  is  interposed  before  the  re- 
mainder in  tail.  But  the  proviso  would 
not  defeat  the  life  estate  alone  :  it  puts  an 
end  to  the  remainder  in  tail;  it  most, 
therefore,  be  barred  by  the  recovery. — 
Roper  V.  HalUfax{\5\  which  was  eiied  ia 
the  Court  below,  was  the  case  of  a  power, 
the  exercise  of  which  gives  an  effect  to  the 
estates  thereby  created,  as  though  they  bad 
been  inserted  in  the  instrument  creating  the 
power ;  and  then  they  are  charges  prior 
to  the  estates  defeated — Isherwood  v.  Did' 
know  {16).  Dower  may  be  defeated  by 
the  exercise  of  a  power — Ray  v.  Piij»^(17); 
though  not  by  an  executory  limitation — 
—Buckwortk  V.  ThirkeU(,lS),  Moody  ▼. 
King  ( 1 9).  Again,  the  intention  there  was 
to  prevent,  and  not  to  destroy,  the  power; 
and  the  intention  of  the  parties  is  to  be 
considered  in  determining  the  effect  of  a 
recovery — Earl  of  Jersey  v.  Deane  (20), 
TyrreU  v.  Manh(%\\  Davies  v.  Bush (2«> 
Fifthly,  the  deeds  of  July  1817  prevent 
the  lessor  of  the  plaintiff  from  recovering, 
becanse  he  has  assigned  his  right  to  die  de* 
fendant.  As  a  possibility  coupled  with  an  in- 
terest, it  was  assignable — Jones  v.  i2oe(25), 
Doe  V.  iFtitcA(24);  or  he  has  released  it 
It  is  true  he  has  actually  conveyed  to 
trustees,  but  that  was  on  a  good  consider- 
ation, and  the  intent  was  to  release  the 
right.  The  deed,  therefore,  may  be  con- 
strued, according  to  the  intent,  as  a  re- 
lease—  Tomlinson  v.  DtgAtoft  (25)  ;  or, 
lastly,  he  is  estopped  by  his  covenant  (or 
good  title, and  against  incumbrances,  which 
operates  as  a  release — Goodtitle  v.  Baiky 
(26),  Right  V.  BuckneU{27%  Doom  v.  Nesh 
hall  (28). 

(15)  8  Taunt  845. 

(16)  5  Maa.  &  Selw.  586. 

(17)  5B.  &  Aid.  561. 

(18)  5  Boe.  &  Pul.  65t,  n. 

(19)  thing.  44/r. 
(to)  5  B.  Ac  Aid.  569. 

(tl)  5  Biog.  51 ;  t.0.  5  Law  J.  Rep.  CJP.  158. 

(tt)  M*ael.  &  Y.  58. 

(t5)  5  Term  Rep.  88. 

(t4)  4B.  &Ad.  5t;  s.c.  t  Ltw  J.  Rep.  (N.I.) 
K.B.  41. 

(t5)  1  P.  Wmi.  149. 

(96)  9  Cowp.  597. 

(t7>  t  B.  &  Ad.  t80;  •.€.  8  Law  J.  Rep.  K.B    . 
504. 

(t8)  8  Term  Rep.  168. 
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The  Attorney  General',  contr^. — 1.  As  to 
the  last  point,  the  deeds  may  warrant  an 
application  to  a  court  of  equity,  but  afford 
no  answer  in  law  to  this  ejectment.  They 
did  not  transfer  any  right.  The  lessor  of 
the  plaintiff  had  merely  a  possibility  of  in- 
terest, and  he  conveyed  to  trustees  who 
had  no  interest  in  the  estate.  Now,  a  pos- 
sibility, though  assignable  in  equity — Doe 
V.  Steward  {29),  is  not  assignable  to  a 
stranger  at  law — LanmeVs  case  (SO),  Poole 
V.  Haskey(8\),  The  Earl  of  Kent  v.  Stew- 
ard{S2),  Does.  Martyn{S3),  Whitfield  v. 
Fausset{U),  and  Wright  v.  Wright  {S5). 
They  did  not  operate  by  way  of  estoppel, 
because  it  appears  on  the  deeds,  that  the 
party  had  only  a  possibility — Hermitage  v. 
Tomkimip^),  Poole  v.  Haskey,  and  Right 
v.  Bucknell,  Then  as  to  the  release,  the 
action  has  not  been  released.  It  is  brought 
by  John  Doe.  In  point  of  fact,  he  has  not 
executed  any  covenant,  and  the  covenants 
actually  entered  into  are  only  against  in- 
cumbrances, and  for  farther  assurance ; 
there  is  no  covenant  not  to  bring  any  eject- 
ment, ft.  In  answer  to  the  first  point,  the 
proviso  is  not  confined  to  the  first  descent 
of  the  title,  but  was  intended  to  operate 
toties  quoties  successively,  and  though  in 
some  possible  cases  the  union  may  take 
place,  it  is' sufficient  to  say  that  the  devisor 
expressly  provided  that  the  union  should 
not  take  place  in  the  event  which  has  hap<* 
pened.  S,  The  estate  is  not  carried  over, 
upon  the  descent  of  the  title  on  the  Earl 
John  to  his  son,  but  to  the  lessor  of  the 
plaintiff,  for  the  devise  directs  that  the  land 
shall  go  to  the  person  or  persons  next  in 
remainder  expectant  on  the  decease  and 
failure  of  issue  male  of  the  person  to  whom 
the  title  shall  descend.  4.  The  recovery 
did  not  bar  the  interest  of  the  lessor  of 
the  plaintiff.  He  claims  under  the  new 
use  created  by  the  proviso,  which  takes 
effect  whenever  the  title  devolves  upon  a 
new  tenant  for  life  entitled  to  the  estates. 

(29)  1  Ad.  &  £1. 300;  i.e.  S  Ltw  J.  Rep.  (n.s.) 
K.B.  141. 

(30)  10  Co.  Rep.  47,  b. 

(31)  Orl.  Bridg.  364. 
(St)  Cro.  C»r.  358. 

(33)  8  B.  &  C.  516;  s<  c.  7  Uw  J.  Rep.  K.B. 
60. 

(34)  i  Veft.  sen.  391. 

(35)  Ibid.  411. 

{36)  1  Ld.  Raym.  729. 
Nf.w  Series,  VI.— Excheq. 


All  interests  which  come  aflft,  or  operate 
to  determine  the  estate  tail,  are  barred  by 
the  recovery,  but  the  present  interest  over- 
reached that  estate.  In  Page  v.  Hayward 
(37),  and  in  Pullen  v.  Ready  (38)«  the  limi- 
tations wliich  were  held  to  be  defeated  by 
the  recovery,  came  after  the  estate  tail. 
The  effect  of  a  recovery  has  been  consi- 
dered as  depending  upon  three  different 
principles.  First,  that  there  is  a  compen- 
sation by  virtue  of  the  voucher.  That 
principle  is  inapplicable  to  the  present 
case,  where  the  tenant  for  life,  and  the 
trustees  to  preserve  contingent  remainders, 
and  the  party  entitled  under  the  proviso, 
were  not  vouched.  Secondly,  that  the 
estate  tail,  and  consequently  the  remain- 
ders supported  thereby,  is  destroyed.  This 
interest  arising  under  the  proviso,  is  sup- 
ported, not  by  the  estate  tail,  but,  if  by 
any  estate,  by  the  life  estate,  and  that  for 
the  same  reason  is  not  destroyed.  Thirdly, 
the  recovery  extends  the  estate  tail  into  a 
fee,  and  continues  it  forwards.  Hence, 
interests  subsequent  to  the  estate  tail  are 
barred,  but  not  charges  paramount  or  an- 
tecedent.— [A  vast  number  of  authorities 
were  cited  to  establish  this  position.] 
Roper  V.  HalUfax  is  a  direct  authority  for 
the  lessor  of  the  plaintiff,  and  affords  a 
complete  analogy.  There  is  no  ground 
for  the  distinction  between  a  shifting  use 
taking  effect  upon  the  occurrence  of  an 
event,  and  upon  the  exercise  of  a  power. 
Supposing,  first,  that  no  interest  were 
taken,  except  by  the  proviso,  the  recovery 
would  not  bar  it ;  siipposing,  secondly, 
there  were  contingent  interests  under  two 
separate  provisoes,  the  destruction  of  the 
interest  under  one  would  not  affect  the 
other ;  suppose,  thirdly,  the  separate  pro- 
visoes were  incorporated  into  one,  the  re- 
sult would  be  the  same,  as  the  proviso 
would  be  taken  divisibly — Poyce  v.  Han^ 
ning  (39).  Ijlere  the  estate  is  given  over 
to  a  branch  of  a  family  taking  also  interests 
in  remainder.  But  it  is  immaterial  whether 
the  new  estate  is  given  to  a  new  party,  or 
to  one  also  taking  an  interest  by  force  of 
another  clause  in  the  will.  Still,  new  uses 
are  created,  and  a  series  of  new  uses  ex- 

(37)  Salk.  570. 

(38)  Je  Atk.  587. 

(39)  «  Cr.  &  J.  S24;  a.  c.  1  Law  J.  Rrp  (N.s.) 
£xch.  ]t3. 
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actly  similar  to  those  created  in  the  early 
part  of  the  will,  arise  whenever  the  title 
descends  upon  a  tenant  for  life  in  posses- 
sion. Thai  is  clearly  the  intention  of  the 
devisor,  though  there  is  no  clause  expressly 
creating  new  uses  upon  the  cesser  of  the 
estate.  The  authorities  cited  on  this  point 
do  not  apply,  because,  in  all  of  them,  upon 
the  cesser  of  the  previous  estate,  no  inter- 
mediate estate  intervened  to  be  passed 
over.  It  is  suggested,  that  the  interest 
under  the  proviso  must  be  construed  as  a 
contingent  remainder,  but  if  it  were,  it 
must  be  dependent  upon  the  life  estate, 
and  that  of  the  trustees  to  preserve  con- 
tingent remainders,  and  would  not  be  de- 
stroyed by  the  recovery  which  has  been 
suffered.  It  is  clear,  however,  that  the 
proviso  cannot  create  a  remainder,  because 
the  interest  does  not  await  the  determina- 
tion of  the  first  estate,  by  the  nature  of  the 
original  limitation  of  that  estate — Feame*9 
Cont.  Rem.  13 ;  and  the  proviso  and  the 
limitations  cannot  be  moulded  into  the 
form  of  remainders,  so  as  to  give  effect  to 
all  the  different  estates  as  vested  remain- 
ders. 

Sir  IV.  ^.FoJfe«,  replied.— First,  though 
John  Doe  has  not  covenanted,  the  Court 
will  consider  who  is  the  real  pnrty  in  eject- 
ment— Doe  v.  Rosser  (40).  Then,  if  the 
assignment  of  this  interest  be  not  impos- 
sible, the  Court  will  look  to  the  intention, 
and  allow  the  lease  and  release  to  have  the 
effect  intended — Doe  v.  Cole  (41),  and  Doe 
V.  Simpson  (4S).  Such  interests  are  devi- 
sable :  why  should  they  not  be  assignable  ? 
Certainly,  the  prevailing  opinion  of  the 
profession  is,  that  they  are  not  assignable; 
but  there  has  not  been  any  conclusive  au- 
thority upon  the  point.  Secondly,  the 
proper  form  for  a  clause,  which  is  to  ope- 
rate more  than  once,  may  be  found  in 
Fazakerly  v.  Forrf  (43),  but  they  are  always 
construed  strictly— iSton/tfy  v.  Stanley  {i^\ 
In  Doe  V.  Heneage  (4(>),  it  was  never  con- 
tended that  new  estates  were  created  by 
the  proviso.  Thirdly,  as  to  the  effect  of 
the  recovery : — The  lessor  of  the  plaintiff 

(40)  SiUst,  11. 

(41)  7  B.&C.S4S;8.e.6UwJ.Rtp.K.B.«0. 
(4«)  t  Wilt.  tt. 

(4S)  1  Ad.  &  El.  900 ;  t.  c.  2  L«tr  J.  R«p.  (w.g.) 
K.B. 111. 

(44)  ]6Vofl.49l. 

(45)  4  Ttrm  R«p.  15. 


uses  a  complicated  method  of  reading  die 
limitations*  which  the  Court  will  not  adopt, 
especially  as  it  is  not  neoessar j  for  di« 
purpose  of  carrying  the  intention  intoeffect 
This  will  be  done  whether  the  limitation  be 
treated  as  a  shifting  use  or  a  vested  re^ 
mainder,  and  thd  Court  will  prefer  the 
latter,  as  already  argued;  and  see  Doe  dem. 
Harris  v.  Howell  (46).  The  interest  of  the 
lessor  of  the  jdaintiff  must  be  construed, 
having  been  created  by  a  devise,  as  a  re- 
mainder  expectant  on  the  deterraination 
of  the  subsisting  estate,  end  the  case  is  not 
distinguishable  from  Nems  v.  Lark,  and 
The  Lady  Ann  Fry's  case,  Thepassa^ 
cited  from  Feame*s  Cont.  Rem.  p.  U,  is 
in  favour  of  the  lessor  of  the  (Aaindfi^  but 
the  doctrine  there  laid  down  cannot  be 
supported.  See  Buil.  n.  en  FeamSi  10; 
Bull.  Co.  L.  208,  h;  OoodtUle  v.  BUIing- 
ion  (47) ;  Fwm^s  C.  R.  p.  15, 267,  wbcie 
Cogan  y.  Cogan  (48)  ia  cited  as  an  autho- 
rity, but  is  not  conduMve ;  BMrton't 
Praeikal  Points,  p.  195  ;  and  Atkiiuceli 
Practical  Points  in  Conveyancing,  p.  8t. 
Then  it  has  been  argued,  that  there  is  a 
distinction  between  a  recovery  suffered 
by  a  tenant  in  tail  in  possession  and  one 
by  a  remainder-man  in  tail,  with  the  con- 
currence of  the  tenant  for  life;  bat  it  is 
unimport&nt,  because  all  that  is  requisite 
is,  that  there  should  be  a  vested  esute  tail» 
and  a  determination  of  that  with  the  con- 
currence of  the  freeholder.  Then,  tbeie 
is  no  ground  for  treating  the  interest  of  die 
lessor  of  the  plaintiff  as  divisible.  It  could 
only  be  supported  by  the  suggestion  of  an 
event  not  contained  in  the  devise— wunelyi 
that  it  should  hUppen  in  the  lifetime  of  die 
fether.  It  is  contended,  that  the  proviso 
is  confined  to  the  life  estlite,  or  that  the 
interest  arising  under  it  is  interposed  be- 
tween the  two  estates,  which  it  destro]Fi 
simultaneously*  it  has  not  been  shevn 
how  that  is  done ;  and  in  answer  to  the 
argument,  that  the  remaindes  in  tail  ia  BOt 
destroyed,  but  only  its  vesting  in  possession 
is  prevented,  it  is  to  be  observed,  that  die 
remainder  in  possession  was  actually  vest- 
ed, and  the  remainder  was  defeated  by  die 
proviso,  at  the  same  time  as  the  estate  for 

(46)  10  B.  &  C.  191 J  f.  c.  8  Law  J.  lUp-  K.B. 
193. 

(47)  2  Doug.  755,  n. 
(48>  Cro.  £fis.  S60. 
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Ue.     R4per  v.  HtM/ax^  if  good  law,  has 
not  beeo  shewa  to  be  appiicablQ. 

Cwr.  ack),  tmlt. 

In  Easter  term,  the  judgment  of  the 
Court  was  delivered  by — 

TiMDAi*,  C.J. — ^This  case  comes  before 
us  upon  a  writ  of  error  from  the  Court  of 
King's  Bench.  It  is  a  case  of  great  im- 
portance, not  more  on  account  of  the  large 
uiterfiBts  at  stake  between  the  contending 
parties,  than  from  the  nature  of  the  legal 
questions  which  are  involved  in  it ;  and  it 
has  been  ai^ued  before  ns  with  a  measure 
of  learning  and  ability,  on  each  side,  cor- 
responding with  the  importance  of  the  case. 

The  sp^al  verdict  finds,  amongst  other 
things,  the  seisin  of  Sir  George  Savile : 
that  be  duly  made  and  published  his  will, 
bearing  date  the  18th  of  August  1785,  the 
material  parts  of  which  wiU  are  set  out 
therein ;  and  that,  in  January  1784,  he  died 
seised  without  revoking  or  altering  his 
will :  that,  after  the  death  of  Sir  Georgd 
Savile,  Richard  Lumley  entered  into  pos- 
seasioa  of  the  premises  in  the  declaration 
mentioned,  having,  in  all  respects,  complied 
with  the  provisions  contained  in  the  will : 
lliat,  in  the  month  of  September  1807,  the 
Earl  of  Scarbarough  died  without  issue 
male,  and  the  title  of  die  earl  descended 
and  came  to  Richard  Lumley  Savile ;  and^ 
thereupon,  the  defendant  below  entered 
into  possession  of  the  premises  in  question, 
and  in  all  respects  complied  with  the  pro- 
visions of  the  will ;  and  that  he  still  con- 
tinued in  posseasion.  The  apecial  verdict 
further  sels  forth  indentures  of  lease  and 
release,  dated  the  27th  and  ^8th  of  Novem- 
ber 1809,  by  which  the  defendant  and  his 
eldest  son,  tben  beiog  of  the  age  of  twenty- 
one  years,  convey  to  George  Tennant,  for 
the  joint  lives  of  himself  and  the  defendant, 
for  the  purpose  of  making  him  tenant  of  the 
freebold,  in  order  that  a  conamon  recovery 
might  be  suffered ;  and  that  such  common 
recovery  was  accordingly  suffered  in  the 
Michaelmas  term  next  following,  in  which 
the  def<mdant's  eldest  son,  being  tenimt  in 
tail,  was  vouched  as  first  vouchee  (  the 
uses  of  which  recovery  were,  by  a  subse- 
quent deed,  declared  to  be,  to  the  defen- 
dant fbr  life,  with  remainders  over.  And 
the  special  verdict  then  proceeds  to  set 
forth  indentures  of  lease  and  release  of  tlie 


Ut  and  2nd  of  July  1817,  by  which  Fred- 
erick Lumley  the  elder,  the  father  of  the 
lessor  of  the  plaintiff,  and  Frederick  Lum- 
ley the  younger,  the  lessor  of  the  plaintiff** 
for  the  considerations  therein  mentioned, 
convey  the  premises  therein  described  to 
certain  trustees  upon  the  same  trusts  as 
the  uses  which  had  been  declared  with  re- 
spect to  the  common  recovery,  and  enter 
into  the  several  covenants  therein  coptain- 
ed.  And,  lastly,  the  special  verdict  finds 
the  death  of  Frederick  Lumley  the  elder, 
in  September  1831,  leaving  the  lessor  of 
plaintiff*  his  only  son ;  and  that,  on  the  17th 
of  June  1832,  Richard  Lumley,  Earl  of 
Scarborough,  died,  whereby  the  title  of 
esrl  descended  and  came  to  the  defendant; 
since  whose  death  possession  of  the  pre- 
mises has  been  demanded  from  the  defen- 
dant by  the  lessor  of  the  plaintiff*,  and  re- 
fused. 

Upon  the  &cts  stated  in  this  special  ver- 
dict, it  has  been  contended,  on  the  part  of 
the  plaintiff*  in  error,  the  defendant  below, 
that  the  judgment  which  has  been  given  by 
the  Court  of  King's  Bench  is  erroneous, 
upon  three  distinct  grounds. 

First,  that,  by  the  deeds  of  lease  and 
release  of  the  1st  and  2nd  of  July  1817,  all 
the  right  and  interest  to  tlie  premises  in 
question,  which  the  lessor  of  the  plaintiff* 
could  claim  under  the  wiU  of  Sir  George 
Savile,  was  conveyed  by  him  and  his 
father  to  the  trustees  named  in  the  deed  of 
release ;  or,  if  the  interest  of  the  lessor  of 
the  plaintiff*  was  of  such  a  nature  as  to  be 
incapable  of  passing  under  a  conveyance 
by  way  of  lease  and  release,  then  that  the 
covenants  of  the  lessor  of  the  plaintiff* 
operated  by  way  of  estoppel  against  the 
plaintiff*  so  as  to  prevent  his  maintaining 
the  present  action. 

Secondly,  that,  upon  the  proper  con- 
struction of  the  clause  in  the  will  of  Sir 
George  Savile,  by  which  he  provided  for 
the  cesser  and  determination  of  the  estates 
created  by  his  will,  upon  the  title  of  Earl 
of  Scarborough  descending  or  coming' to 
any  of  the  devisees  mentioned  in  his  will, 
and  for  the  hereditaments  going  imme- 
diately over  to  the  person  or  persons  next 
in  remainder,  such  clause  of  cesser  and 
shifting  of  the  estate  applies  only  to  the 
Jirst  devolution  of  the  earldom  ;  and  that, 
having  taken  effect  once  upon  the  descent 
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of  the  earldom  to  Richard,  it  cam  have  no 
effect  or  operation  a  second  time  on  the 
descent  of  the  earldom  from  Richard  to  the 
defendant  below. 

And,  thirdly,  that,  upon  the  proper  con- 
struction of  the  whole  will  of  Sir  George 
Savile,  the  defendant  below  took  such  an 
estate  as  enabled  him,  under  the  events 
which  have  happened,  to  suffer  the  com- 
mon recovery  which  has  been  suffered ; 
and  that  such  common  recovery  has  barred 
and  destroyed  any  estate  which  the  lessor 
of  the  plaintiff  would  otherwise  have  taken 
under  the  said  will. 

It  becomes  unnecessary,  in  consequence 
of  the  opinion  at  which  we  have  arrived  on 
the  last  point,  to  state  the  view  we  enter- 
tain upon  that  which  has  been  raised  as  to 
the  effect  and  operation  of  the  lease  and 
release  of  the  1st  and  2nd  of  July  1817  : 
nor,  indeed,  for  the  same  reason,  will  it  be 
necessary  to  enter  upon  a  separate  and 
distinct  consideration  of  the  second  ques- 
tion that  has  been  raised ;  although,  indeed, 
that  question  must  incidentally  come  under 
discussion  in  considering  the  third  and 
main  ground  of  objection  to  the  judgment 
brought  under  review.  It  will  be  sufficient 
to  observe,  as  to  these  two  questions,  that, 
as  at  present  advised,  we  see  no  reason  to 
differ  from  the  opinion  which  has  been  ex- 
pressed upon  them  by  the  Court  of  King's 
Bench.  But  if,  upon  the  whole  of  the  will, 
such  estates  were  taken  by  the  plaintiff  in 
error  and  his  eldest  son  respectively,  as 
enabled  them  to  suffer  a  common  recovery, 
and  if  the  effect  of  such  common  recovery 
is  to  bar  the  estate  and  interest  under 
which  the  lessor  of  the  plaintiff  claims,  the 
plaintiff's  right  of  action  is  of  course  gone ; 
and  the  judgment  which  has  been  given 
for  him  must  then  be  reversed. 

It  appears  to  us,  therefore,  that  the  whole 
of  the  controversy  between  the  parties 
may  be  almost  reduced  to  this  single  in- 
quiry,— what  is  the  legal  construction,  and 
what  the  legal  consequences,  of  the  proviso 
of  cesser  and  determination  before  advert- 
ed to  ?  If  no  such  clause  had  been  inserted 
in  the  will,  it  is  obvious  no  question  what- 
ever could  have  arisen  between  the  parties. 
Upon  that  supposition,  the  defendant  be- 
low being  tenant  of  the  freehold  at  the 
^inie  the  common  recovery  was  suffered, 
was  able  to  make  a  good  tenant  to  the 


praecipe ;  and,  John  the  son  being  tenant 
in  tail  next  in  remainder,  and  having  been 
vouched  by  the  tenant  of  the  freehold,  such 
recovery  would,  upon  the  ordinary  prin- 
ciples, bar  the  estate  tail  of  John  the  son, 
and  all  other  estates  in  remainder  expec- 
tant thereon ;  amongst  which,  in  the  case 
above  supposed,  was  the  estate  tail  of  Fred- 
erick, the  lessor  of  the  plaintiff.  For,  as 
to  the  interposition  of  the  estate  to  trtntees 
to  preserve  contingent  remainders,  it  has 
been  properly  admitted,  in  the  course  of 
the  argument,  that  such  interposition  would 
have  had  no  effect  as  to  the  operation  of 
the  recovery  in  barring  the  subsequent 
estates  tail  in  remainder.  It  is,  therefore, 
the  insertion  of  the  proviso,  and  that  alone, 
which  creates  the  difficulty  in  this  caie ; 
and  it  is  upon  the  meaning  and  construc- 
tion of  that  clause,  and  the  legal  conse- 
quences attending  it,  that  we  think  the  de- 
cision of  the  present  case  must  depend. 

Now,  the  argument  on  the  part  of  die 
lessor  of  the  pTaintiflf  has  been,  that,  upon 
the  face  of  the  will,  the  intention  of  the  tes- 
tator is  manifest,  that  the  earldom,  and  the 
estates  devised  by  the  will,  should  never 
be  united  in  the  same  person ;  and  that  the 
proviso  is  framed  to  carry  such  intention 
into  effect,  by  declaring  that,  as  of^en  as 
it  shall  happen  that  the  title  of  Earl  of 
Scarborough  shall  descend  or  come  to  any 
of  the  persons  named  as  remainder-men, 
or  to  any  of  their  sons,  (within  the  period 
limited  by  the  will),  the  estates  which  they 
respectively  took  shall  cease,  determine, 
and  become  void ;  and  that  new  estates 
for  life  and  in  tail  shall  thereupon  im- 
mediately be  created,  and  vest  in  the  per- 
son next  in  remainder  to  him  to  whom  the 
earldom  descended  or  came :  and  it  is  con- 
tended, that  the  proviso  attached,  in  die 
event  which  has  taken  place,  to  the  life- 
estate  of  John  the  father,  and,  by  reason 
thereof,  the  conditional  limitation  created 
by  the  proviso  is  not  barred  or  destroyed 
by  the  common  recovery.  And,  again,  that 
the  new  estate  tail  so  created  by  the  pro- 
viso in  Frederick  the  son,  was  not  expec- 
tant upon  the  estate  tail  of  John  the  son, 
but  altogether  independent  of  it,  and  sub- 
stituted instead  of  the  old  estate  created 
by  the  will ;  and,  consequently,  not  barred 
or  in  any  way  affected  by  the  common  re- 
covery. The  defendant  below,  on  the  odief 
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hand,  contends,  that  there  is  no  intention 
apparent  upon  the  will  that  the  shifting 
clause  should  operate  more  than  once,  and 
that,  having  once  had  its  operation  in  the 
case  of  the  devolution  of  the  title  to  John, 
it  cannot  have  a  second  :  that  the  proviso 
is  one  of  cesser  and  determination  only, 
and  acceleration  of  the  estates  in  remain- 
der, and  not  a  proviso  which  creates  any 
new  estates ;  and,  consequently,  that  the 
old  remainder  in  tail  in  the  lessor  of  the 
plaintiff,  which  was  created  by  the  will,  is 
barred. 

Upon  this  state  of  the  argument  between 
the  parties  in  error,  one  point,  on  which 
they  are  directly  at  variance,  is,  whether 
the  proviso  in  question  operates  only  as  a 
snnple  cesser  and  avoidance  of  the  old 
estate  and  acceleration  of  the  remainder, 
or  as  the  creation  and  substitution  of  new 
estates  in  remainder  byway  of  shifting  use ; 
and,  as  the  determination  of  this  question 
appears  to  us  to  go  almost  the  whole  length 
of  deciding  whedier  the  common  recovery 
did  or  did  not  bar  the  estate  tail,  undeir 
which  the  lessor  of  the  plaintiff  claimed  at 
the  trial,  we  think  it  entitled  to  the  first 
consideration:  and  it  is  the  more  entitled 
to  such  consideration  from  the  circumstance, 
that  the  substitution  of  a  new  estate  in  th^ 
place  of  the  old  remainder  in  tail,  in  the 
lessor  of  the  plaintiff,  appears  to  be  the 
ground  on  which  the  Court  below  have  re- 
lied, in  giving  their  judgment  in  favour  of 
the  lessor  of  the  plaintiff. 

Now,  before  we  come  to  the  construction 
of  this  proviso,  we  cannot  but  observe,  in 
the  first  place,  that,  whilst  the  intention 
of  the  testator  ought  to  be  our  only  guide 
to  the  interpretation  of  his  will,  it  must  be 
his  intention  to  be  collected  from  the  words 
employed  by  himself  in  his  will.  No  sur- 
mise or  conjecture  of  any  object  which  the 
testator  may  be  supposed  to  have  had  in 
view,  can  be  allowed  to  have  any  weight 
in  the  construction  of  his  will,  unless  such 
object  can  be  collected  from  the  plain 
language  of  the  will  itself.  With  respect 
to  the  intention  of  the. testator,  to  be  col- 
lected from  the  will  in  question,  it  is  ob- 
servable that  the  will  contains  no  devise 
by  which  the  title  and  the  estate  are  pre- 
vented altogether  from  becoming  united  in 
the  same  person,  even  within  those  periods 
of  time  d\iring  which  he  had  the  power  by 


law  of  preventing  such  union :  for  many 
cases  might  be  put,  and  some  have  been 
put  in  the  course  of  argument,  depending 
upon  events  of  no  improbable  occurrence, 
in  which,  notwithstanding  the  provisions 
in  the  will,  such  union  must  necessarily 
take  place.  To  mention  one  instance  only, 
there  is  nothing  in  the  will  to  prevent  the 
union  of  the  title  and  estate  in  a  grandson 
of  any  of  the  tenants  for  life,  where  the 
estate  has  descended  to  the  grandson  be- 
fore the  devolution  of  the  title  upon  him. 
The  question,  therefore,  does  not  turn 
upon  any  such  general  intention,  for  none 
such  is  expressed ;  but  the  question  is, 
whether  the  testator  has,  by  the  proviso  in 
his  will,  declared  an  intention,  and  with 
sufficient  clearness,  to  reach  the  case  which 
has  actually  happened ;  and  whether  he 
has  employed  such  machinery  in  his  will 
as  is  capable  of  carrying  such  declared  in- 
tention into  effect. 

In  the  second  place,  we  hold  it  to  be  a 
necessary  rule  in  the  investigation  of  the 
intention  of  a  testator,  not  only  that  we 
ought  to  look  to  the  words  of  the  will  alone, 
to  determine  the  operation  and  effect  of 
the  devise,  but  that  we  ought  to  disregard 
altogether  the  legal  consequences  which 
may  follow  from  the  nature  and  qualities 
of  the  estate,  when  such  estate  is  once  col- 
lected from  the  words  of  the  will  itself.  In 
determining,  therefore,  whether  the  inten- 
tion of  the  testator  was  in  any  particular 
case  to  give  the  devisee  an  estate  tail  or 
for  life  only,  we  cannot  think  it  a  sound  or 
legitimate  mode  of  reasoning,  to  import 
into  the  consideration  of  that  question, 
that,  if  the  estate  is  held  to  be  an  estate 
tail,  the  devisee  will  have  the  power  of 
defeating  the  intention  of  the  testator  al- 
together, by  suffering  a  common  recovery. 
For  the  power  of  a  tenant  in  tail  to  bar  the 
estate  tail,  and  all  remainders  dependent 
thereon,  by  a  common  recovery,  is  a  power 
which  the  law  annexes  to  the  nature  of  the 
estate  of  tenant  in  tail :  and  we  have  no 
right  to  assume  that  the  testator  was  him- 
self ignorant  of  such  legal  consequence 
and  effect,  or  that  he  had  not  taken  it  into 
his  calculation  when  he  gave  such  estate 
tail  to  the  devisee. 

The  only  safe  course  is  to  look  carefully 
for  the  intention  of  the  testator,  as  it  is  to 
be  derived  from  the  words  employed  by 
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him  within  the  whole  of  the  wtU,  iregard- 
less  alike  of  any  general  surmise  or  con- 
jecture from  without  the  will,  or  of  any 
legal  consequence  annexed  to  the  estate 
itself,  when  such  estate  is  discovered  within 
the  will. 

Now,  looking  at  the  proviso,  upon  the 
construction  and  legal  operation  of  which 
it  is  agreed  that  the  question  before  us  en- 
tirely turns,  we  think,  in  the  first  place,  it 
is  open  to  some  little  doubt  whether  the 
proviso  declares  the  intention  of  the  testa- 
tor with  sufficient  clearness,  that  the  shift- 
ing of  the  estates  created  by  the  will,  shall 
take  place  more  than  once  on  the  devolu- 
tion of  the  title  to  a  tenant  in  possession 
of  the  estate  under  'the  will;  or,  in  other 
words,  whether  the  proviso  is  not  so  worded 
as  to  have  performed  the  full  effect  for 
which  it  is  framed,  and  of  which  it  is  cap- 
able, when  the  title  descended  to  Richard 
Lumley,  the  first  tenant  for  life,  and  whe- 
ther, therefore,  it  is  not  incapable  of  a  se- 
cond operation  apon  the  devolution  of  the 
title  to  John  Lumley,  the  defendant  below, 
the  next  tenant  for  life  in  remainder:  a»d, 
unless  the  proviso  operates  on  the  descent 
of  the  title  to  John  Lumley,  it  is  needless 
to  observe  that  the  remainder,  under  which 
the  lessor  of  the  plaintiff*  claims,  roust  be 
barred  by  the  common  recovery  which  has 
been  suffered. 

But,  waiving  the  further  consideration 
of  this  question,  as  being  one  that  may  be 
subject  to  some  doubt  aod  uncertainty, 
and  admitting,  for  the  sake  of  argument, 
that  At  clause  did  operate  upon  every 
devt^uUon  of  title  within  the  limits  pre- 
scribed in  the  will,  we  proceed  to  state  the 
construction  of  the  proviso,  in  which  we 
have  all,  upon  the  best  consideration  we 
can  give  the  question,  agreed.  For  we 
tliink  this  proviso  is  so  framed,  as  to  be  a 
proviso  of  cesser  and  det^ mination  only 
of  the  old  estates  created  by  the  will  to 
which  it  applies,  so  as  to  accelerate  and  let 
in  the  enjoyment  of  the  remainders  over, 
and  not  a  proviso  which  creates  any  new 
estates  in  remainder ;  and,  consequently, 
that,  by  the  common  recovery  suffered  by 
John  die  father,  the  tenant  lor  lile,  and 
John  the  son,  tfie  tenant  in  tail  in  remainder, 
the  old  remainder  for  life  in  Friederick  the 
father,  and  the  old  remainder  in  tail  in 
Frederick  the  son,  which  were  expectant 


oh  the  estate  tail  in  John  the  son,  were 
effectually  barred ;  and  that  there  are  no 
new  estates  created  and  substituted  in  their 
stead  under  which  Frederick  can  claim. 

First,  the  proviso  ia,  in  its  ordmary  con- 
struction, one  of  cesser  and  determination 
only,  thereby  accelerating  the  old  estates. 

The  words  contained  in  the  first  branch 
of  the  proviso  itself^  point  to  nothing  ebee 
— **  The  estate  which  he  or  they  shall  dien 
be  entitled  unto,"  **  shall  then  cease,  deter* 
mine,  and  become  void."  These  are  the 
operative  words  of  the  proviso, — words  of 
express  cesser  and  determinatioQ,  in  which 
there  is  the  total  absence  of  the  expressioa 
of  any  intention  to  create  a  new  estate. 

The  words  contaioed  in  the  second 
branch  of  the  proviso  are  equally  restrain- 
ed.  It  conthiues  thus : — **  and  the  sane 
manors  and  hereditaments  shall  inanediately 
thereupon  go  to  the  person  and  persoas 
who,  under  the  limitations  aforesaidt  thsH 
then  be  next  in  remainder"  &c.,  ^  in  ^ 
same  manner  as  such  person  or  poaons  is 
in  remainder  as  aforesaid  wonld  take  thi 
sane  by  virtue  of  this  my  will,  in  case  he 
or  they  to  whom  the  title  of  the  said  Earl 
of  Scarborough  shall  come  and  hSk  in  pot- 
session  as  aforesaid,  was  or  were  actastty 
dead  without  issue."  So  that  the  words 
in  this  branch  also  are  strictly  confined  to 
the  estate  of  the  peraon  to  whom  the  title 
descends.  His  estate  is  to  ceaae,  as  if  lie 
were  dead  without  issne;  and  all  other 
estates  to  remain  as  they  stand  in  the  wiO: 
so  that,  if  the  tide  descends  upon  a  tenant 
for  life,  the  estate  of  such  tenant  Ibr  liie, 
and  the  estates  tail  in  remainder  in  all  his 
sons,  successively,  ceaae  by  tkeceaaary  im- 
plication ;  if  it  descends  upon  one  of  the 
sons,  the  tenants  in  tail,  the  estate  tafl  ia 
such  son  of  the  tenant  for  life  &ib  oaly, 
and  the  manors  go  over  to  his  next  brother 
in  tail.  This  latter  branch  of  the  previss^ 
therefore,  contains  no  words  indicative  of 
any  intention  that  new  estates  shoiidd  be 
created.  The  manors,  ft'c.,  are  to  go  over 
**  to  the  person  and  persons  who,  ni^rr  the 
limitations  aforesaid,  shall  then  be  nest  ia 
remainder."  This  is  only  apfdieaMe  it 
the  estates  in  remainder  already  created  ky 
the  limitations  of  the  will,  not  to  new  eattw 
for  the  first  time  created  by  the  proviso. 
The  manors,  &c,  are  to  go  over  "im  tk 
$ame  fmmnar  as  such  person  or  pcraeat  to 
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in  renuunder  as  aforesaid  would  lake  the 
same  by  virtue  of  this  my  will,  in  case  he 
or  they  to  whom  the  title  shall  come," 
"  was  or  were  actually  dead  without  issue." 
They  are  to  take  in  the  same  manner  as  if 
the  prior  tenant  for  life,  or  remainder- man, 
were  "  actually  dead  without  issue  ;"  that 
is,  as  if  the  prior  estates  had  determined 
by  the  natural  course  of  their  determina- 
tion, vis.  the  failure  of  issue :  which  pro- 
vision points  to  the  mere  blotting  out  of 
the  prior  estates,  and  to  the  accelerating 
the  old  estates  in  remainder  already  created 
by  the  will,  and  not  to  the  creating  of  new 
estates.  From  the  beginning  to  the  end 
of  the  proviso,  there  are  no  words  of  new 
devise  over  to  the  remainder-man  upon 
the  avoidance  of  the  intermediate  estates ; 
buty  on  the  contrary,  a  distinct  reference 
to  the  vesting  of  the  same  estates  in  re- 
mainder which  are  already  devised  by  the 
will.  '  ' 

Again,  if  the  proviso  should  be  construed 
to  create  new  estates,  this  difficulty  arises, 
— that  there  are  no  words  in  the  proviso* 
which,  upon  a  natural  construction,  ex- 
pressly create  any  new  estates  beyond 
those  which  are  to  be  taken  by  the  person 
or  persons  immediately  next  in  remainder ; 
so  that  all  new  estates  in  remainder,  sub- 
sequent to  the  first,  a£^er  the  devolution 
of  the  title  takes  place,  if  any  such  there 
are,  tnust  depend  upon  implication  only. 
Whereas,  upon  the  construction  that  the 
clause  is  one  of  cesser  and  determination, 
and  no  more,  all  the  remainders,  as  they 
are  now  declared  upon  the  face  of  the 
will,  are  simply  accelerated  and  let  into 
possession,  in  succession,  one  after  the 
other,  in  the  order  in  which  they  are  so 
declared  in  the  will. 

It  has,  indeed,  been  observed  in  argu- 
ment, that  the  condition  which  follows  the 
proviso,  that  the  persons  taking  under  the 
clause  in  question  should  perform  and 
con^ly  ^*with  the  condition  or  proviso 
herembefore  contained  for  taking  and 
using  the  surname,  and  quartering  the 
arms  of  Savile  as  aforesaid,"  shew  £e  in- 
tention that  the  estates  in  remainder,  after 
the  proviso  was  called  into  action,  should 
be  new  estates ;  otherwise,  it  is  said,  what 
oecaaion  was  the#e  to  repeat  the  condtition? 
But  these  words  were  probably  inserted 
pro  majori  cauteld  only ;  for,  in  either  con- 


struction of  the  proviso,  they  are  equally 
unnecessary ;  because  the  arms  and  name 
clause  does,  by  its  very  terms,  apply  to 
every  person  who,  by  virtue  of  the  will, 
should  be  entitled;  which  words  there 
clearly  mean,  by  virtue  of  any  clause  in 
the  will :  and  those  who  take  by  the  pro- 
viso, even  supposing  they  take  new  estates, 
take  in  that  way.  This  argument,  there* 
fore,  as  it  appears  to  us,  proves  nothing. 

But  it  is,  on  the  other  hand,  not  an  un- 
important argument,  and  appears  a  strong 
confirmation  of  the  construction  contended 
for  by  the  plaintiff  in  error,  that,  if  the 
proviso  had  the  effect  of  creating  new  es- 
tates, in  the  event  of  every  successive 
devolution  of  the  estate,  within  the  limits 
assigned,  there  are  no  words  to  be  found 
in  die  proviso  which  expressly  apply  to 
the  cesser  or  determination  of  these  new 
estates  created  by  the  first  devolution, 
upon  a  second  or  any  subsequent  devolu- 
tion of  title.  The  proviso  refers  in  express 
terms  to  the  estates  which  have  been  al* 
ready  created  by  the  will.  It  declares  the 
cesser  and  determination  of  the  estates 
"  which  he  or  they  shall  then  be  entitled 
unto,  in  all  and  every  the  manors  and 
hereditaments  hereinbefore  devised,  under 
or  by  virtue  of  this  my  will."  No  refer- 
ence whatever  is  made  to  the  cesser  or 
determination  of  a  new  set  of  estates,  not 
expressly  created  by,  or  taken  under,  or 
by  virtue  of,  the  wiU ;  but  which  new  es- 
tates are  supposed  to  be  taken  under  the 
conditional  limitation  itself,  which  condi- 
tional limitation  can  only  take  effect  at  a 
period  subsequent  to  the  making  of  the 
will,  and  when  the  event  stated  in  such 
proviso  takes  place. 

The  lessor  of  the  plaintiff  reads  the 
clause  as  if  it  had  been  framed  so  as,  upon 
the  descent  of  the  title  to  the  first  tenant 
for  life  or  tenant  in  tail,  to  determine  and 
avoid  their  respective  estates,  and  to 
create  a  new  set  of  estates  in  remainder,  in 
conformity  with  the  succession  marked  out 
in  the  wilL  Again,  upon  a  second  descent 
of  the  title  to  the  next  tenant  for  life  or 
his  son,  to  determine  and  avoid  the  new 
estates  which  were  created  by  the  former 
descent ;  and,  again,  to  create  a  new  set 
of  estates  in  remainder  in  the  same  order 
as  before ;  and  so,  toties  qvoties.  But,  if 
such  be  the  proper  construction  of  the 
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proviso,  how  is  the  first  set  of  new  estates 
to  be  determined?  Not  by  any  words 
inserted  in  the  proviso  itself,  for  there  are 
none  ;  but  by  importing  into  the  new  limi- 
tations a  similar  proviso,  and  so  determin- 
ing that  new  set  of  estates  by  the  effect  of 
such  implied  proviso;  and  so,  on  every 
subsequent  creation  of  new  limitations,  a 
new  proviso  must  be  implied.  And,  fur- 
ther, if  this  difficulty  be  overcome,  the 
effect  of  this  construction  would  be,  to 
give  to  each  person  in  remainder,  not  two 
interests  only,  viz.  the  remainder  in  tail 
originally  created  by  the  limitations  of  the 
will,  and  one  possibility  created  by  the 
proviso,  but  the  remainder  in  tail  and  an 
indefinite  number  of  possibilities,  accord- 
ing to  the  number  of  devolutions  of  title 
which  might  take  place  between  the  death 
of  the  testator  and  the  expiration  of 
twenty-one  years  after  the  death  of  the 
survivor  of  the  sons  of  the  first-named 
Earl  of  Scarborough.  This  construction 
appears  to  us  so  little  warranted  by  any 
words  of  the  will,  and  to  lead  necessarily 
to  so  much  complication,  that  we  have  no 
difficulty  in  saying,  that  we  ought  not  to 
adopt  it  unless  absolutely  compelled  to  do 
so;  but  that,  on  the  contrary,  we  are 
bound  to  adhere  to  the  more  simple  and 
natural  construction  of  the  words  contain^ 
ed  in  the  clause.  And  it  is  not  unimpor* 
tant  to  observe,  that  no  case  has  been  cited 
at  the  bar,  nor  any  authority  of  any  text 
writer  brought  forward,  in  support  of  the 
position,  that  a  proviso  expressed  in  the 
same  or  similar  terms  with  the  present  has 
the  effect  of  creating  a  succession  of  new 
estates. 

But  it  was  argued  at  the  bar,  that,  even 
supposing  the  proviso  not  to  have  the  ope- 
ration of  creating  new  estates,  but  that,  on 
the  devolution  of  the  title,  the  old  estates 
were  simply  accelerated, — still  the  estate 
which  Frederick  actually  took,  by  way  of 
conditional  limitation  or  shifting  use,  is  not 
a  remainder  expectant  on  the  estate  tail  of 
John  the  son :  for  it  is  contended,  that  it 
was  not  limited  to  commence  where  the 
preceding  estates  were,  by  the  nature  and 
extent  of  their  original  limitation,  to  expire 
or  determine ;  but  was  limited  so  as  to  be 
altogether  independent  of  the  measure  or 
extent  originally  given  to  those  preceding 
estates ;  and  so  as  to  take  effect  in  pos- 


session on  an  event  which  might  happen 
before  the  regular  determination  to  which 
those  estates  were  liable  from  the  nature 
of  their  original  limitations ;  and  so  as,  not 
to  wait  for  the  expiration  of  those  estates 
which  is  the  known  essential  description 
of  a  remainder,  but  to  rescind  them,  and 
come  in  by  anticipation.  It  is  argoed, 
therefore,  that  the  estate  for  life  clainied 
by  Frederick  the  father,  and  the  remainder 
in  tail  claimed  by  Frederick  the  son,  were 
estates  springing  up  and  vesting  in  enioy« 
ment  at  the  very  moment  the  title  derolved 
on  John  Lumley  the  defendant,  during  his 
estate  for  life,  and  anterior  to  the  com- 
mencement of  the  estate  tail  of  John 
Lumley  the  son.  The  recovery,  there- 
fore, cannot,  as  it  is  contended,  bar  tks 
estate  tail,  so  springing  up,  under  the  ope- 
ration of  the  proviso,  pending  the  estate  of 
John  the  tenant  for  lite. 

But,  supposing  this  argument  to  be  cor- 
rect, and  that  these  limiutions  cannot  he 
shaped  or  treated  as  remainders  on  the 
principle  of  ScoUutica's  case,  still  it  ap- 
pears to  us  that  the  whole  force  and 
virtue  of  this  argument  depends  upon  the 
assumption,  that  the  estate  tail  so  springing 
up  is  not  the  same  estate  and  interest  ai 
was  originally  limited  in  remainder,  after 
the  esute  Uil  of  John,  but  another  and 
different  interest.  Whereas,  for  die  rea- 
sons before  given,  we  think  this  esUte,  to 
coming  into  possession  by  the  operation 
of  the  proviso,  is  no  other  than  die  laroe 
identical  interest  which  Frederick  the  ion 
took  under  the  limitations  of  the  will,  but 
vesting  in  enjoyment  at  a  different  time, 
and  in  a  different  mode,  under  the  event 
which  has  happened:  such  estate,  whenij 
vests  in  possession  under  the  conditional 
limiution  contained  in  the  proviso,  being 
by  the  express  words  of  the  proviso  di- 
rected to  go  to  the  person  or  persons  whs 
under  the  limitations  of  the  will  shall  then 
be  next  in  remainder,  *'  in  the  same  manner 
as  such  person  or  persons  so  in  remamdcf 
as  aforesaid  would  take  the  same,  by  vir- 
tue" of  the  will,  in  case  the  last  taker  had 
been  actually  dead  without  issuer  Even, 
therefore,  admitting  the  estate  to  spring 
from  the  estate  for  life  in  John  on  the  de- 
volution of  the  title  to  him,  it  is  ^^ 
than  the  old  estate  which  has  been  already 
barred  by  the  common  recovery. 
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As  the  ground  iipon  which  we  have 
come  to  our  conclusion  rests  upon  the  con« 
strucdon  of  the  proviso,  on  which  con- 
struction we  feel  ourselves  compelled  to 
differ  in  opinion  from  the  Court  below,  it 
becomes  unnecessary  to  discuss  the  other 
points  which  came  under  the  consideration 
of  that  Court,  or  the  cases  cited  by  them 
in  their  judgment.  One  of  those  cases, 
that  of  Roper  v.  Hallifax^  upon  which  con- 
siderable reliance  was  placed,  may  how- 
ever be  admitted  to  have  been  rightly  de- 
cided, without  weakening  the  ground  upon 
which  our  judgment  rests;  for  it  may  be 
well  held  that  the  recovery  suffered,  in 
that  case,  by  the  tenant  for  life  and  the 
remaiader*man  in  tail,  should  not  extin- 
guish a  power  which  was  attached  to  the 
estate  of  the  trustees  for  preserving  con- 
tingent remainders  during  the  estate  of  the 
tenant  for  life,  nor  bar  the  new  estates 
created  by  the  exercise  of  that  power;  and 
yet,  at  the  same  time,  the  recovery  suffered 
in  the  present  case,  by  the  tenant  for  life 
in  possession  and  the  next  remainder-man 
in  tail,  may  be  suflBcient  to  bar  the  old 
estates  expectant  on  such  estate  tail,  which 
continued  unaltered  by  the  proviso,  except 
as  to  the  time  of  enjoyment. 

Upon  the  whole,  the  contention  on  the 
part  of  the  lessor  of  the  plaintiff  is  briefly 
this :  that  the  estate  tail  of  Frederick, 
arising  under  the  proviso,  upon  the  des- 
cent of  the  title  to  John  the  father,  is 
precedent  in  point  of  limitation  to  the 
estate  tail  in  John  the  son,  the  vouchee  in 
the  recovery,  and  consequently  is  not  barred 
by  such  recovery. 

But  the  defendant  below  denies  that  the 
proviso  has  any  other  force  than  that  of 
blotting  out  and  avoiding  the  estate  of  the 
preceding  takers  under  the  will,  as  if  they 
bad  been  dead  without  issue,  upon  the 
0vent  of  the  title  descending  to  any  one ; 
thereby  letting  into  possession  the  other 
remainders  and  interests;  but  in  all  other 
respects  leaving  them  precisely  as  they 
vrere  before.  And  that,  as  a  common  re- 
covery was  suffered  by  the  father,  then 
tenant  for  life,  and  the  son,  the  tenant  in 
tail  in  remainder,  who  by  law  had  at  the 
time  the  power  to  suffer  it,  such  common 
recovery  had  its  ordinary  effect  in  barring 
and  extinguishing  all  remainders  and  other 
interests  of  every  nature  subsequent  to 
SQch  estate  tail ;  of  which  description,  at 
New  Series,  VI.^Bzoheq. 


that  time,  was  the  estate  tail  in  Frederick 
the  son :  and  that,  the  common  recovery 
being  good  at  the  time  it  was  suffered,  no 
defeating  of  the  estate  for  life  or  the  estate 
tail  by  a  condition  subsequent,  the  event 
not  happening  until  after  the  recovery  has 
been  actually  suffered,  can  have  the  effect 
of  avoiding  any  of  its  legal  consequences, 
which  have  then  actually  taken  place,  one 
of  which  is,  the  extinguishing  of  the  old 
remainders. 

And,  as  we  have  arrived  at  the  conclu- 
sion, that  the  old  remainder  in  tail,  vested 
in  Frederick  under  the  limitations  of  the 
will,  was  destroyed,  and  that  he  took  no 
new  estate  under  the  proviso,  we  think 
the  lessor  of  the  plaintiff  below  had  no 
title  upon  which  he  could  maintain  his 
ejectment;  and  that  the  judgment  below 
must  be  reversed. 

Judgment  reversed. 
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CAMPBELL  V,  MAUND. 


1836. 
Nov.  1,26. 

Churchwardens — Election, 

The  right  to  demand  a  poll  is  by  law 
incidental  to  the  election  of  a  parish  officer 
by  shew  ofhands,  where  there  is  no  special 
custom  to  exclude  it, 

A  demand  ofapoU,  on  the  election  of  a 
parish  officer  by  shew  of  hands,  is  not  void, 
because  not  made  until  after  tfie  chairman 
has  declared  the  decision  by  the  shew  of 
hands, 

A  poll  was  demanded  to  be  taken  in  a 
particular  manner,  and  was  granted  and 
taken;  it  was  objected  that  the  poll  was  not 
demandable  at  all,  but  no  objection  was  made 
to  its  being  taken  in  the  particular  manner : 
— Held,  that  the  irregularity  in  the  point  of 
form  was  waived. 

The5S  Oeo.  S,  c,  69.  isprevented  by  the  Sth 
section  from  affecting  the  powers  of  any  vestry 
holden  by  virtue  ofanyancientor  special  usage 
or  custom.  It  was  found  by  a  jury,  that  in  the 
parish  of  Paddington  the  churchwardens  are 
to  be  chosen  by  shew  of  hands,  but  that  no 
poll  had  ever  been  demanded : — Held,  that 
this  was  no  special  usage  or  custom  within 
the  meaning  of  that  section. 

The  5  Geo,  4.  c,  cxxvi.  s.\0,a  local  act 
for  regulating  the  parish  of  Paddington, 
provided,  that  the  election  of  churchwardens 
should  be  conducted  in  such  a  manner  as  had 
been  usual  in  the  same  parish.    This  passed 
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dx  years  after  the  5S  Oeo.  d,  which  had 
taken  effect  in  that  parish,  and  therefore  it 
was  held,  tftat  the  mode  of  election  of  church' 
wardens  therein  is  now  by  shew  of  hands, 
if  no  poll  be  demanded ;  and  if  it  be,  tften  by 
poll  to  be  taken  by  plurality  of  votes,  ac- 
cording to  the  latter  statute. 

Held,  also,  that  that  provision  in  the  local 
act  applies  to  the  usual  and  customary  mode 
de  racto,  independently  of  its  conforwiity 
with  the  general  law. 

[For  the  report  of  the  above  case,  see 
6  Law  J.  Rep.  (n.s.)  M.C.  p.  115.] 


io,  } 


BIRD  V,  HIOOIMSON. 


1837 

May 

Demise  by  Deed,  when  to  be  pleaded. 

Declaration  stated  an  agreement  jnade  on 
the  Sthqf August,  by  which  the  plaintiff  agreed 
to  let,  and  the  defendant  agreed  to  take,  a 
messuage,  with  exclusive  Ucence  to  sport  over 
a  manor,  at  a  certain  rent :  there  was  then 
an  averment  of  mutual  promises,  and  that  the 
plaintiff  let  unto  the  defendant  the  said  mes' 
suage,  ^c,  so  agreed,  <$*c.  On  demurrer, 
held,  that  as  the  demise  was  partly  of  an 
incorporeal  hereditaments  the  declaration  was 
bad,  for  not  alleging  it  to  have  been  by  deed. 

Error  from  the  Court  of  King's  Bench. 
The  pleadings  are  reported  in  2  Ad.  <$■  EL 
696,  and  4  Law  J.  Rep.  (n.s.)  K.B.  124. 

Kelly,  for  the  plaintiff  in  error,  repeated 
the  arguments  urged  in  the  Court  below, 
and  further  contended,  that  even  assuming 
the  demise  to  have  been  of  an  incorporeal 
hereditament,  so  as  to  require  a  deed,  yet, 
non  constat  but  that  there  wa?  a  letting  by 
deed.  The  declaration  states,  first,  an 
agreement  by  parol,  on  the  8th  of  August, 
to  let  the  messuage,  &c.,  with  licence  to 
shoot  and  sport  over  the  manor ;  and  se- 
condly, a  subsequent  fact  that  the  plaintiff 
let  unto  the  defendant  the  said  messuage 
or  tenement,  **  right,  liberties  and  premises 
so  agreed,"  &c.,  from  the  day,  &c.  The 
contract  therefore  was  one  thing  ;  the  let- 
ting  afterwards  was  another,  and  m^y 
have  been  by  deed,  for,  as  observed  by 
Lord  Coke,  8  Cp.  SI,  b,  "all  necessary 
circumstances  implied  by  law  need  not  be 
expressed,  as  in  the  plea  of  a  feoffment  of  a 
manor,  livery  and  attornment  are  implied,*' 


&c.  The  contract  alleged  mnst  be  taken 
to  have  the  attributes  requisite  to  give  h 
validity;  and,  therefore,  if  in  this  esse  a 
deed  is  requisite,  it  must  be  inferred. 

The  Attorney  General[as  to  diis  p<Mnt.]— 
On  this  declaration  no  letting  need  be  prov- 
ed. It  is  an  action  on  the  contract  of  the  Sth 
of  August,  and  not  on  anything  subsequent. 
It  is  admitted,  that  an  action  would  not  lie 
upon  the  subsequent  agreement,  unlen 
under  seal,  and  if  it  was  under  aeal,  then 
in  pursuance  of  the  agreement,  bdng  lor 
the  same  rent  and  premises,  and  the  party 
entering  under  it,  the  previous  parol  agree* 
ment  would  be  merg^  in  it.  I^  befiMre  the 
new  rules,  the  parties  had  gone  to  trial  on 
this  agre^nent,  under  the  general  issue,  the 
plaintiff  would  not  have  been  called  npon  to 
prove  any  letting  at  all ;  it  would  have  been 
enough  for  him  to  shew  that  he  signed  die 
agreement  set  forth.  It  is  true,  that  where 
a  letting  is  alleged,  the  party  alleging  it  is 
let  in  to  prove  that  it  was  by  deed,  and 
the  omission  in  pleading  is  cared  by  ver* 
diet ;  but  it  is  bad  upon  demurrer.  Thos 
it  is  laid  down,  that  "where  a  grant  of  a 
reversion  or  any  other  hereditament,  which 
lies  in  grant,  and  can  only  be  conveyed  by 
deed,  be  pleaded,  but  it  is  not  allq^ed  to 
have  been  by  deed,  or  if  a  feoffment  be 
pleaded  without  livery,  so  that  the  grantee 
or  feoffee  does  not  shew  in  himself  a  per* 
feet  title,  yet  if  the  grant  or  feoffinent  be 
put  in  issue,  and  found  by  tlie  jury,  die 
verdict  cures  such  imperfecdon  by  the 
common  law.  But  such  defect  is  a  fiUal 
objection  after  a  judgment  by  defiudt, 
for  the  objection  holds  exactly  the  same  as 
if  it  had  been  on  demurrer"  (1). 

Per  Curiam, — This  is  a  oondosive  an* 
thority  that  the  demise  should'  have  been 
alleged  to  have  been  by  deed.  Upon  the 
other  points  we  agree  with  the  Court  below^ 
and  therefore — 

Judgment  i 


DOE  dem.  TATUAM  v.  W&IGHT. 
aOUX  9.  SA&VADOK. 

[Reports  of  these  cases  will  be  given  io 
die  ensuing  volume.] 

(1)  t  Srasd.  eta,  k 
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Jet  rf  Parliament— Cotiitmcdon  of  local  act  as  to 
meaning  of  word  **  owner"  or  "  proprietor,"  and  as 
to  making  compensation,  being  a  condition  prece- 
dent to  riffht  to  ulce  houses  or  buildings  for  the  pur- 
poses of  the  act,  200 

^r/im»— Where  case  the  proper  form  to  recover  arrears 
of  annuity  granted  by  commissioners  under  act  of 
parliament,  49 

—  See  Sheriff 

4ffida9it  qf  Debt—**  J.  H.  of;  &c.,  manager  of  the 
Ripon  Branch  of  the  Yorkshire  District  Bank, 
raaketh  oath,  &c,  that  A.  N.  is  justly  indebted  unto 
J.  S.,  of,  &c.,  as  one  of  the  registered  public  officers 
of  the  said  Yorkshire  District  Bank,  for  money  lent 
by  this  deponent,  as  such  manager  as  aforesaid,  to 
the  said  A.  N."— defective,  but  not  void,  148 

—  What  amounts  to  a  waiver  of  defect  in  affidavit  of 
debt,  and  when  application  to  be  discharged  out  of 
custody,  on  the  ground  of  irregularity,  comes  too 
late.  148 

^menc^m^/— Court  no  power  to  amend  record  by  sub- 
stituting replication,  putting  in  issue  facts  alleged  in 
plea,  on  ceitificate  of  arbitrator,  to  whom,  after  ver- 
dict, the  cause  and  all  matters  in  difference  have 
been  referred,  58 

—  at  Nisi  Prius,  after  the  jury  were  sworn,  by  In- 
serting the  date  of  the  writ,  138 

— —  Bail  not  liable  to  costs  of  added  causes  of  action, 
where  declaration  amended,  146 

—  Plaintiff  entitled  to  general  costs  of  cause,  where 
he  succeeds  on  new  cause  of  action,  but  all  the  ori- 
ginal issues  are  found  for  defendant,  225 

jinnuity — Action  on  the  case  sustainable  for  arrears 
of,  where  granted  by  commissioners  under  act  pf 
parliament,  49 

—  See  Landlord  and  Tenant. 

Appeal— Power  of  Sessions  to  adjourn  hearing,  where 
grounds  of  not  duly  served.  Service  of  the  state- 
ment of  grounds  of  on  attorney  of  overseers  bad,  170 

— »  Sessions  no  power  to  require  service  of  notice  of 
appeal  against  order  for  payment  of  church  rate  on 
both  Justices,  249 
New  Series,  VI.— Index,  dm.  Law, 


Appeal    See  Poor.    Poor  Rate. 

AppearaHee—DettnAKfii  may  apply  to  aet  aside  judg- 
ment in  ejectment,  signed  insularly  before  ap* 
pearance,  i94 

Apprentice.    See  Poor. 

Arbitration — Court  no  power  to  restrain  arbitrator 
from  proceeding  with  a  reference  after  revocation ; 
3  &  4  Will.  4.  c.  42.  s.  39.  applicable  only  to  order 
of  Nisi  Prius  in  civil  actions,  and  not  to  an  order  of 
Nisi  Prius  referring  an  indictment,  30 

—  Certificate  of  arbitrator  finding  certain  fiu^  to 
be  taken  as  a  special  case,  where  verdict  taken  sub- 
ject to  reference,  the  arbitrator  to  inquire  into  and 
determine  certain  specific  matters,  and  to  take  the 
opinion  of  the  Court  upon  a  special  case,  the  arbi- 
trator to  certify  any  other  fiict  necessary  to  be  stated 
therein,  ftc,  33 

— —  Court  no  power  to  direct  amendment  of  record 
by  allowing  plaintiff  to  substitute  a  replication, 
putting  all  the  circumstances  of  the  plea  in  issue, 
where,  after  verdict  for  plaintiff,  and  reference  to 
arbitration,  arbitrator  certifies,  that,  for  the  justice 
of  the  case,  that  amendment  ought  to  be  made,  58 

— —  Where  award  bad,  by  reason  of  arbitrator  exteed- 
ing  bis  authority  in  assessing  damages  on  several 
breaches  of  covenant,  in  addition  to  damages  assessed 
by  jury  on  one  breach,  and  directing  a  verdict  thereon 
to  be  entered  for  plaintiff,  110 

—  Knowledge  of  defendant,  that  plaintiff  is  laying 
out  money  on  premises  in  pursuance  of  award,  and 
agreement  by  plaintiff  to  stav  enforcing  the  award 
for  a  week,  on  application  of  defendant's  attorney^ 
no  waiver  by  defendant  of  otvjections  to  award. 
Motion  to  set  aside  award  any  time  in  next  term 
after  publication,  where  cau!>e  and  all  matters  in 
difference  referred,  110 

— .  Where  party  attending,  not  privileged  from  ar- 
rest, 119 

Arrest— Vaity  to  arbitration  not  privileged  ftom,  by 
reason  of  waiting  for  a  motion  to  set  aside  order  of 
reference,  or  want  of  ftinds  to  enable  hhn  to  return 
to  his  residence,  119 
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^Munpn'i— Consideration  held  to  move  indirectly  from 

plaintiff,  where  third  party  paid  defendant  a  turn  of 

money  for  hit  use,  5 
I        What  proof  requisite  on  plea  of  noa  assumpsit  to 

declaration  on  a  contract,  to  hold  prembes  on  the 

terms  of  a  former  agreement,  369 
jtttomey— duly  admitted  in  the  Court  of  King's  Bench, 

not  liable  to  penalty  under  12  Geo.  2,  for  practising 

in  County  Court  during  the  time  he  has  neglected 

to  take  out  his  certificate,  1 13 
— »  No  signed  bill  delivered,  no  objection  under 

general  issue  in  action  on  attorney's  bill,  218 
— «  Notices  in  both  names  where  new  name  assumed 

after  service  under  articles  completed ;  admittanceat 

the  end  of  the  term,  258 
— —  Three  days'  notice  to  Master  required  by  rule 

Hilary  term,  6  WilL  4,  exclusive  of  day  on  which  it 

is  given,  and  of  first  day  of  term  to  which  it  relates. 

Bail — not  liable  to  costs  of  causes  of  action  added  after 
they  had  been  put  in.  Plaintiff  bound  to  separate 
costs  of  original  and  added  causes,  and  not  entitled 
to  recover  the  amount  of  a  general  taxation  against 
the  bail,  146 

Banker — Necessity  of  proof  by  defendant  that  banking- 
oompany  carried  on  busine-'s  within  sixty-five  miles 
of  London,  on  plea,  that  they  were  illegally  asso- 
daled,  ftc,  during  the  continuance  of  the  privilege 

f  ranted  to  the  Bank  of  England  by  3  &  4  Will.  4, 
70 

Bankrupt — Assignees  tendering  principal  and  interest 
after  day  of  payment,  no  right,  under  s.  70.  of  6 
Oea  4.  to  title  deeds  of  estate  mortgaged  by  bank- 
rupt, 144 

*— «  Promise  by,  ta  pay  money  due  to  creditor  for 
mooey  had  and  received  to  his  use  after  a  delay  of 
a  few  months  in  consideration  of  his  proving  for  iu, 
underthe  fiat,  bad,  199 

i«Mi9  Righl  of  assignees  to  recover  customary  fireebold 
of  baakvupt,  to  which  they  had  been  admitted  after 
his  death,  oq  their  own  demise,  prior  po  that  admit- 
tance, and  a  demise  by  the  bankrupt's  heir,  272 

Baron  and  Feme — Expenses  incurred  in  employing  an 
allorney  to  nroaccute  husband  bv  indictment^  for 
onielty  and  ill  treatment  of  his  wifo,  cannot  be  reco- 
vered against  the  husband  as  necessaries,  31 

— —  Replication  to  plea  of  coverture,  that  plaintiff's 
liusband  at  the  time  of  the  promise.  &c.  had  been 
abaeot  seven  years,  during  that  time  wa»  not  known, 
nor  is  now  known  by  plaintiff  to  be  alive*  bad  on 
special  demurrer,  71 

— -*  Trover  sustainable  by  both,  on  conversion  after 
marriage,  to  recover  inventory  of  property  assigned 
to  wife  by  deed,  previous  to  marriage,  to  secure  a 
sum  advanced  by  her,  with  proviso,  that  if  money 
and  interest  were  repaid  by  a  certain  day,  the  deed 
sbiMild  be  void,  134 

Aw/iU'd^— Churchwardens  not  required  to  sign  notice 
of  application  for  order  of  maintenance.  Whether 
such  notice  must  be  signed  by  all  the  overseers — 
oiutr^,  194 

Bm  ef  Bfehamgt^Vo  eff<Kts  of  dri^wer  in  the  hands  of 
acceptor,  a  good  excuse  for  want  of  due  presentment 
in  action  by  indomee  against  drawer,  249 

^-«  Copy  of  protest,  with  notice  of  dishonour,  not 
required  ta  he  sent  to  drawer,  where  foreign  bill  of 
exchange  protested  for  non-payment  Where  title 
of  bolder  for  value,  who  has  taken  bill  after  it  has 
been  noted  for  non-acceptance,  impeached  on  the 
^^wnd  that  his  indorsee  had  obtained  it  by  fraud, 
gross  negligence  not  the  questioii,  but  whether  he 
took  it  bond^de ;  though  grees  negligeaoe  may  afibrd 
enridenee  of  «iato/d^,  2€0 

—^  See  ^aok. 

Bid  ^  Lading— In  action  for  not  delivering  wh^at. 


which  it  ia  alleged  that  the  plahitiff  caused  to  be 
shipped  on  board  defendant's  ship,  deliveraUc  to 
himself,  and  plea  by  two  defendanu  that  he  did  net 
cause  the  wheat  to  be  shipped,  the  defendants  sre 
not  precluded  firom  shewing  that  no  wheat  wss 
shipped,  notwithstanding  the  production  of  a  bill  of 
lading  signed  by  the  master  of  the  ship,  sUting  that 
the  third  defendant  shipped  the  wheat  deliverable 
to  the  plaintiff,  105 

BooiHi^o^— Liability  of  keeper  of;  for  negligence,} 

Borough  it^/e— Notice  of  appesl  ag^unst,  must  state 
tiiat  appellant  b  a  party  aggrieved :  where  bad  for 
omitting  to  do  so,  223 

Boundary,    See  Evidence. 

Bristol  Doek  i^ci —Construction  of  compematioa 
clauses  in,  157 

Broker,    See  Principal  and  Agent 

Carrier — Liability  of  mail-coach  proprietors  for  the 
loss  of  a  parcel  booked  with  a  postmaster,  conveyed 
by  the  n^ail-cart  to  an  mn  where  the  mail  and  seve- 
ral other  coaches  were  In  the  habit  of  stopping  sod 
receiving  parcels,  and  delivered  by  the  innkeeper 
to  the  mail  guard  to  be  forwarded.  Whether  nocict 
of  value  and  payment  of  additional  rate  of  cb-ige, 
a  condition  precedent  to  right  to  recover  if  parcel 
above  the  value  of  10/. :  such  a  defence  not  sllow- 
able  under  the  plea  of  the  general  issue,  25 

Case — Where  no  question  as  to  admissibility  of  evi- 
dence submitted.  Court  will  not  say  whether  it  was 
improperly  rejected,  or  send  the  case  down  to  the 
sessions  to  be  restated,  56 

Certiorari— to  remove  proceedings  under  3  Geo.  4. 
c.  126,  not  taken  away  by  4  Geo.  4.  c  95,  41 

—— i«i   See  Procedendo.    Indictment. 

C/iarier-^Usage  of  governors  of  corporation  to  nomi- 
nate a  chapUin,  and  to  give  notice  to  inhabitants  to 
meet  to  assent  or  dissent  to  the  nomination,  not  in- 
consistent with  charter  granting  to  govcmoit  the 
right  of  nominatiagaad  appointing,  uAcwmattenet 
uu^oris  pt^rtis  inkabHamcutmt  126 

Church  Building  Act — Where  money  bonowed  under 
59  Geo.  3.  c.  134.  s.  40,  on  stipulation  that  it  should 
not  be  called  in  for  twenty  years;  the  church  wankas 
should  raise  anuuaUy  a  sum  to  pay  interest,  and  aho 
a  sum  equal  to  the  interest  to  constitute  a  fund  for 
payment  of  principal,  but  the  lauer  sum  is  not  tel>e 
paid  over  to  the  lender  in  redoctioa  of  the  pcindpal, 
28 

Church  Hate — Service  upon  one  Justice^  of  notict  of 
appeal  againat  order  of  two,  for  payaaeat  of  chucks 
rate,  sufficient,  249 

C/rrg^-. Whether  trading  by  a  clergyman,  or  occopy- 
ing  a  farm  of  more  than  forty  acres,  a  matter  olec- 
cl^iastieal  cogniianee,  9 

-P-—  In  action  by  curate  for  stipend,  deiendaat  may 
plead  in  bar,  that  the  rector  being  non-resident,  ibe 
stipend  was  appointed  by  the  bUhon,  aecerding  to 
57  Geo.  3.  c.  99.  s.  53 ;  that  certain  diievenses  aieie 
touching  the  s^end  and  arrears  (not  siatiag  tbe 
nature  of  the  differences) ;  and  that  the  actkw  is 
brought  for  such  arrears,  153 

CofMinoii—Right  of.    See  Beplevinu 

CoM^eiMO^MM-^iMght  of  the  owner  of  a  towing-path, 
which  has  been  rendered  uselesa  and  unprafitable 
by  a  new  cut  made  Vy  commisskM^eia  nnder  an  act 


of  parliament  direeting  them  to  give  ( ,    . 
to  any  person  who  ahnuld  think  himself  aggrieved 
b^  any  work  made  by  them,  or  the  floeran* 

auch  pel 


effect  of  such  work,  and  enabling  auch  peivon  ta 
appeal,  if  dissatisfied  with  the  order,  determinatioa, 
and  judgment  of  the  commissionera»  lo  nppeal  to  the 
Quarter  Sessions,  on  an  answer  by  the  comiwie>ianfri 
that  thev  cannot  accede  to  hia  apnlieation,  and  el 
the  sessions  to  take  ccgniiaaee  of^the  appeal,  tad 
award  him  compensation,  17 
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Ill 


•«-^—  see  f  risoner. 

Contract — by  party  tendinff  parcel,  witl 
proprietors,  though  parcel  booked  witt 
conveyed  by  the  mail-cart  to  an  inn,  i 


OtmpeHtMhm  tiietied  underact  of  ptrUamenty'how 
recovered,  89 

•— —  ConaCruaion  of  worda, "  coats  of  taking  tocfa  ver- 
diet,"  in  oorapenaation  clauae  of  Railway  Act,  130 

-«»  clausp,  reciting  that  certain  preinitea  would  be 
rendered  uaeleaa,  and  giving  compensation  to  per- 
aona  intereated  in  those  premisea,  and  any  other  per- 
•ooa  who  might  sustain  damage  through  the  works, 
applicable  to  other  ]>remi8e8  besides  those  specified. 
Where  clauae  providea  "that  all  claina  shall  be 
made  within  six  montha  after  injury  happened,*' 
tenant  for  liie  ahould  claim  for  the  whole  compen- 
aation  within  aiz  montha,  or  reveraioner  will  be 
barred,  157 

— •»  See  Highway. 

Conntetuelo — doea  not  necessarily  aignify  tolls,  205 

Contempt — W  rit  de  eonttanace  ettpiendo  directed  to  the 
sheriff  of  H,  to  Uke  A.  of  P,  in  the  county  of  R, 
bad.    Significttvit  by  two  delegates  of  contempt  in 
disobeying  a  monition  iaaued  by  three,  bad,  172 
-  See  Priaoner. 

with  mail-coach 
I  with  postmaster, 
inn,  and  delivered 
by  the  innkeeper  to  the  mail  guard  to  foe  forwarded, 
25 

.«— «  Where  agent  liable  for  breach  of,  though  buyer 
knows  he  doea  not  aell  as  principal,  169 

Coptfhold — Officer  created  by  patent  from  the  lord 
wiihin  a  manor  in  the  habit  of  taking  aurrendera 
concurrently  with  the  ateward,  for  that  purpose  a 
deputy  ateward,  and  competent  to  take  aurrenders 
without  proof  of  power  in  his  appointment  ao  to  do, 

-«»  Legality  of  lord's  or  steward's  title  immaterial, 
where  admission  in  pursuance  of  surrender,  and  not 
of  voluntary  grant,  57 

«—    See  Mandamus. 

Corporo/tM— An  uncertificated  bankrupt  qualified  to 
be  elected  a  town  councillor,  if  bankrupt  at  the  time 
of  the  election,  12 

I  Mandamus  to  restore  to  office  of  councillor  refns- 
ed,  where  another  elected,  in  consequence  of  acci- 
dental omission  of  name  in  burgess  list,  and  no 
application  to  supply  it  at  reviaion,  103 

^•^^  Election  to  office  of  town  clerk  bad,  where  name 
of  town  councillor  who  had  tendered  hia  reaignation, 
and  waa  afterwards  nominated  as  a  candidate,  was 
not  submitted  by  the  mayor  to  the  counciL  Whe- 
ther councillor  elected  under  5  &  6  Will.  4.  c  76, 
could  resign  before  5  &  6  Will.  4.  c.  104,  105 

—  Right x>f  party,  who,  before  5  &  6  Will.  4.  c.  76, 

-  has  fiUed  the  office  of  town  clerk  and  clerk  of  the 
peace  of  a  borough,  and  as  incident  thereto  has  acted 
as  clerk  to  borough  Justices,  to  compenaadon  in  *•• 
apect  of  the  losa  of  latter  office,  118 

*«Mi»  Office  of  councillors  full  after  they  are  declarod 
to  be  elected  by  the  aldermen  and  asseasora,  and 
the  mayor  appoints  t  lime  for  their  making  the  de- 
claration required  by  tlio  act,  and  they  have  done 
ao ;  and  a  mandanans  not  granted  to  admit  others 
afterwards  declared  by  the  assessors  to  have  been 
elfected^  213 

•««-  See  lidwbitanL    Mandamus.    Qfio  Warranto. 

Coelff-^PIanitiff  not  entitled  to  costo  of  first  trial  on 
which  be  bad  iibtatned  a  verdict,  where  defendant 
obtained  m  new  trial,  on  the  ground  of  improper  ad- 
miaaion  of  evidence,  but  aflerwarda  aufferea  judg« 
ment  by  de&ult,  14 

— —  Where  indictment  removed  by  certiorari.  Court 
of  King's  Bench  no  jurisdiction  over  costs  incurred 
in  the  court  below,  previous  to  the  delivery  of  the 
writ,  17 

M—i-  Plaintiff  not  entitled  to  costs  of  trial,  where  ver- 
dict obtained  by  him  set  aside,  rule  for  new  trial 
heing  sil^ntM  to  coats,  and  after  plaintiff  has  applied 


-  for  special  jury,  defendant  withdraws  his  plea,  and 
damages  are  assessed  on  a  judgment  by  default.  72 

G9s^«— Bail  not  liable  to  costs  of  cauaea  of  aefion  added 
afker  they  have  been  put  in.  Duty  of  plaintiff  to 
aever  cnsta  of  original  and  of  added  cauaea,  to  en- 
able him  to  recover  against  the  bail,  146 

•— —  Security  for,  must  be  given  by  foreign  sovereign 
residing  abroad,  168 

-.—  Of  proving  documents  at  first  trial,  which  have 
been  admitted  at  the  second,  182 

^—  Plaintiff  entitled  to  sign  judgment,  and  to  co^ts 
of  trial,  where  defendant  obtains  rule  for  new  trial, 
but  when  it  is  served  upon  him  by  plaintiff,  his  at- 
torney says,  **  As  the  Court  has  deaded  the  merita, 
ha  will  not  avail  himself  of  the  privilege  of  the  new 
trbl,"  223 

.«— -  Plaintiff  entitled  to  general  costa  of  the  cause,  and 
defendant  to  co<ts  of  Msuea  on  which  he  has  suc- 
ceeded, where  declaration  against  the  aheriff  for 
negligent  escape,  plea  of  not  guilty,  and  no  arrest, 
and  the  Judge  upon  the  case  turning  out  to  be  one 
of  neglect  to  arrest,  directs  the  fiict  to  be  stated,  in 
order  that  the  Court  may  aroeml  under  3  &  4'WHI.  4. 
c.  42.  a.  23.  the  jury  asseesSng  the  damages,  and  a 
verdict  being  taken  for  the  defendant  on  the  Isauea 

'  joined,  225 

«—  Plaintiff  entitled  to  general  costa  of  cause,  includ- 
ing thoae  of  pleadings,  witnesses,  and  trial  on  issue 
on  which  he  succeeds,  where  he  recovers  a  verdict 
and  damages  on  plea  to  one  count,  and  the  defen- 
dant haa  a  verdict  on  plea  to  another  count,  and 
judgment  on  demurrer  to  a  third  plea,  thereby  auc- 
ceeding  on  the  whole  record,  262 

-«»   See  Compensation. 

Covenant — bv  assignor  of  lease  for  a  term,  provided  C. 
should  so  long  live ;  that,  notwithstanding  any  act 
done  by  him,  the  lease  was,  at  the  time  of  the  as- 
signment, a  good,  valid,  and  efi^Ktual  lease,  and  the 
term  in  full  force  and  effect,  and  in  nowise  forfeited^ 
surrendered,  assigned,  determined,  or  otherwise 
void  or  voidable,  or  prejudicially  affected  in  any 
manner  howsoever,  than  by  effluxion  of  time,  not 
broken,  although  the  covenantor  knew  that  C.  waa 
dead,  and  the  asaignee  ia  evicted  after  C.'a  death  « 
payment  of  rent  by  covenantor  to  reversioner  pre- 
vious to  assignment,  not  an  act  done  within  the 
words  of  the  covenant,  185 

«—  by  carriers  not  to  continue  their  trade  within  a 
certain  distance,  where  not  illegal,  244 

County  /?a/f ^County  rate  payers  no  right  to  inspect 
and  take  copies  of  charges  of  county  dfflcera,  after 
they  have  been  deposited  with  clerk  of  the  peace,  96 

—  Question,  whetner  liorough  exempt  from,  within 
proviso  of  55  Geo.  8.  c.  51.  s.  1,  189 

County  Treatturer — What  his  account,  under  12  Oto. 
3.  c.  21.  a.  8.  Sessions  no  power  to  compel  him  to 
return  to  them  a  book  containing  accounts  which 
they  have  audited,  and  for  which  they  have  given 
him  a  discharge,  94 

Criminal  Aow— Prisoners  entitled  to  be  discharged, 
where  erroneous  judgment  pronounced  by  the  Quar- 
ter Sessions,  198 

Cuttom  ^ Court  no  power  to  allow  pleas  of  custom, 
qualified  and  unqualified,  8 

— —  for  all  persona  exerriaing  the  trade  of  a  vtctuallef 
to  enter  on  the  soil  where  a  fair  was  to  be  held,  a 
reasonable  time  before  it  took  place,  and  erect  stalls 
and  booths  thereon  for  the  more  convenient  carrying 
on  their  trade,  and  to  keep  th^m  there  until  a  rea« 
sonahle  time  after  the  fair,  paying  2d.  to  the  lord  ol 
the  fair,  valid,  189 

Damage* — What  recoverable  as  special  damage  in 
action  for  breach  of  warranty  of  a  horae,  138 

Debtor  and  Creditor — Queation  upon  plea  of  a  dis- 
charge according  to  the  law  of  Sootland  by  alitn- 
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ating  debtor's  property  for  the  benefit  of  hie  credi- 
tors, 38 

DgcUtratUm — Delivenr  of,  to  attorney  of  defendant  in 
custody,  irregular,  148 

Dtctnt — expartt  wuttemd  not  broken,  by  deed  of  par- 
tition between  purchaser  of  moiety  of  co-parcenary 
estate,  and  other  co-parcener,  by  way  of  lease  and 
releise,  convening  whole  estate  to  trustees  to  use  of 
parties  for  their  respective  portions,  61 

Devise— Vfhtre  an  esute  for  life  only  passes,  for  want 
of  words  conveying  an  intention  to  oass  a  fee,  94 

-«— -  '*  I  do  likewise  make  my  wife  full  and  sole  exe- 
cutrix of  the  freehold  house  situate  in,"  &c.,  held 
to  pass  a  fre  simple  in  such  house,  96 

•——  Debts  and  funeral  expenses  to  be  paid  by  exe- 
cutor,  annuities  to  two  relations,  and  as.  to  heir-at- 
law  ;  then  **  I  appoint  W.  P.  my  whole  and  sole 
executor  of  alt  my  houses  and  land  situate  at  F," 
W.  P.  takes  an  estate  in  fee,  101 

— —  of  lands  to  testator's  son  in  fee ;  all  other  free- 
hold estates  to  the  use  and  intent,  that  certain  per- 
sons should  take  the  rents,  &c.,  and  pay  them  to  son 
for  hii  life,  after  his  death  to  the  heirs  of  the  body  of 
the  son ;  the  legal  estate  vests  In  the  trustees,  and 
not  in  the  son,  133 

Disorderly  House — What  a  good  indictment  for  keep- 
ing, 171 

Easewtent — Right  of  occupier  of  andent  messuage  to 
water  cattle,  and  take  water  for  culinary  purposes  at 
apond,  not  a  profit  d  prendre,  but  a  mere  easement : 
irproflt  d  prendre,  claim  sufficiently  limited  by  alle- 
gation, that  water  was  to  be  taken  for  more  conTe- 
nient  use  and  enjoyment  of  messuage,  59 

Ejectmeni — by  devise  of  owner  of  land  mafntainabla 
without  demand  of  possession,  where  heir  of  tenant 
at  will  entered  at  his  death,  and  continued  to  oc- 
cupy till  action  brought,  57 

—  not  maintainable  under  3  &  4  Will.  4.  c.  27,  by 
heir-at-law,  against  widow  of  a  party  who  has  held 
possession  of  premises  without  payment  of  rent,  or 
any  acknowledgment  for  twenty  years,  but  not  ad- 
versely to  the  real  owner,  167 

-»-  by  grantee  of  rent- charge  against  lessee,  who  hat 
attorned  tenant  until  arrears  are  satisfied,  179 

•-»-  Jud^ent  in,  signed  irregularly,  set  aside  on 
application  of  defendant  before  appearance,  but  no 
costs  awarded,  194 

— —  Declaration  in,  describing  land  as  situate  in  the 
couiity,  not  naming  a  parish,  good  in  arrest  of  judg- 
ment. S29 

-»->  Mortgagor,  in  action  bT  mortgagee,  not  entitled 
to  set  up  lease  granted  to  neir  by  party  who  has  re- 
covered on  a  superior  title  after  the  execution  of  the 
mortgage,  S66 

•»-  Landlord  defending  jointly  with  tenants,  iden- 
tified with  them,  and  bound  by  thehr  admissions, 
267 

M-^  Assignees  to  whom  bankrupt's  customary  free- 
hold has  been  assigned  bv  commiMioners,  but 
whose  admission  has  not  uken  place  till  after  the 
bankrupt's  death,  entitled  to  recover  on  demises  of 

,  the  heu  and  themseWes  prior  to  the  date  of  their 
admittance,  272 

—  Mortgagor  not  entitled  to  avail  himself  of  7  Geo. 
2.  c.  20.  s.  1,  unless  actually  a  defendant,  though 

.  action  defended  for  his  benefit,  and  the  defendant 
identified  with  him,  274 

EleeHon,    See  Charter.    Corporation.    Mandamus. 

Eslopjiel-^iA  mortgagor  from  setting  up  lease  granted 
to  nim  afier  executloft  of  mortgage,  266 

Evidence — Comparison  of  handwriting  of  disputed 
documents  with  other  documents  in  evidence  in  the 
cause,  admitted  to  be  the  handwriting  of  a  party, 
allowed ;  eeeust  with  documente  proved  to  be  in  his 
handwriting,  which  are  not  evidence  in  the  cause,  1 


JBe^rffwet— Secondary  evidence  of  feeftnent,  by  aasb- 
stract,  without  calling  attesting  witnesses,  or  pnof  af 
livery  of  seisin,  after  notice  to  adverse  psrtv  Is 
whom  feoffhient  had  been  handed  over  on  porchtse 
of  estate  as  part  of  the  title -deeds,  35 

-«»  Copies  of  charter-party  entered  in  book  of  no- 
tary public  at  Java  not  evidence,  on  the  gronnd  of 

.  his  being  a  public  officer,  or  the  agent  of  the  paftie% 
83 

—  Printed  .copy  of  rules  of  Insolvent  DeUois 
Court  produced  by  witness,  who  has  not  compoied 
them  with  rules  hung  up  in  the  court,  and  has  no 
knowledge  of  the  practice  independently  of  the 
paper,  not  evidence  of  practice  ot  Court  rendering 
affidavit  necessary,  on  indictment  for  perjury  coa- 
mitted  in  such  affidavit,  114 

— .-  Partv  relying  on  indenture  of  apprentioeihi^ 
executed  in  Newfoundland,  not  bound  to  prove  it 
valid  by  the  law  of  that  country,  139 

^—  Mode  of  proving  assignment  of  insolvent  debtor 

prescribed  by  7  Geo.  4.  c.  57.  s.  76,  not  applicable, 

'  where  he  has  been  discharged  under  53  Geo.  3,  1S5 

-»-  Insufficiency  of,  to  raise  inference  of  a  deniis 
fit>m  year  to  year,  141 

•»—  to  prove  a  joint  property,  where  not  edmlsilhlf, 
thougn  issue  joined  thereon,  145 

•.-  RepuUtion  of  the  boundary  of  a  hamlet  adnis- 
sible,  where  witnesses  have  sUted  that  the  been- 
daries  of  an  esUte,  which  is  the  ouestioa  in  the 
cause,  and  of  the  hamlet,  are  identirai,  163 

—  Costs  of  proving  documente  at  first  trial  allowed, 
although  they  have  been  admitted  at  the  secoad, 
182 

—  Effect  of  a  bill  of  lading  in  eatopping  owners  ften 
proving  no  goods  have  been  shipped,  195 

—  Proof  that  cheque  was  post-dated,  and  thuifvt 
ought  to  have  been  stamped,  admissible  after  chc^ 
has  been  read,  209 

—  Copy  of  depositions  certified  by  ofiker  of  coeit 
to  be  a  correct  extract,  wbevt  commission  directs 
Judges  to  examine  witnesses,  reduce  their  exsaii- 
nation  into  writing  upon  paper,  and  retnra  thsisti 
211 

_  of  the  publication  in  newspapers  of  prevkras  fibek 
by  plaintiff  in  action  for  a  libel,  826 

—  In  action  for  value  of  goods  supplied  on  tkeorsl 
represenution  of  defendint's  aervant  te  a  pensa 
who  has  sold  them,  and  paid  the  proceeds  to  ne  de- 
fendsnt,  in  discharge  or  former  liabilities,  erideace 
of  such  oral  representation  Is  not  admissible,  247 

—  Schedule  or  uuolvent  four  osooths  after  exccitisa 
of  deed,  not  evidence  on  issue  whether  he  execaicd 
the  deed  before  he  went  to  prison  with  a  view  to  pe- 
tition for  his  discharge,  261 

_•  Admissions  of  tenanU  bind  landlord  defondmg 
an  action  of  ejectment  jointly  with  them,  267 

;— «  See  Landlord  and  Tensnt  Pleading.  Replevin 

£xeeai/erf — Onus  on,  to  shew  facte  to  exempt  thcfl»- 
selves  from  coste;  adviee  of  coonsel,  that  point  of 
law  was  in  thehr  fiivour,  or  that  they  ought  to  tske 
the  opinion  of  the  Court  upon  it,  InsuAcicot:  coo- 
duct  of  defendant  after  action  broi^t,  as  that  there 
was  great  prolixity  of  pleading,  not  considered  by 
the  Court  in  exercuing  their  discretion,  87 

— —  Production  of  probate,  or  accounting  for  its  sb- 
sence,  not  necessary  to  prove  title  of;  origfaisl  wul 
with  act  of  Court  decreeing  probate,  or  wbers  bo 
book  is  kept  by  the  Court,  with  a  mfaiute  m  the 
granting  of  the  will,  made  by  the  oikerof  the  OsuK 
at  the  foot  of  the  will,  suffelent  evidence,  229 

jEVu'r— Validity  of  custom  to  erect  stalls  and  booths  on 
soil  vrhere  a  fair  is  held,  189 

False  RepresentaiUm^l^o  action  maUitainableforulss 
oral  representation  of  servant,  whereby  plainliff  hss 
been  induced  to  supply  with  goods,  a  person  who 
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.  has  paid  over  the  proceeds  to  the  Matter/ witboot 
evidence  of  fraud  bV  the  Master,  247 

JW«— Extra  fees  on  filing  and  searching  for  writs  filed 
by  sheriffs  in  vacation,  abolished.  275 

Fwffment — Secondary  evidence  of,  by  an  abstract,  35 

Foreign  Cbn/roe/i— Copies  of,  where  not  evidence,  83 

Foreign  Sovereign — residing  abroad  must  give  security 
for  cosu,  168 

Fraud*,  Statute  ^—Agreement  between  defendant  in 
equity  and  plaintiflTs  solicitor,  with  plaintiff's  con- 
sent, that  defendant  shall  pay  costs  ot  solicitor,  who 
does  not  undertake  to  release  his  dieiit,  within  29 
Car.  2.  c.  3.  s.  4,  an  engagement  for  the  debt  of  an- 
other, and  requires  a  note  in  writing,  139 

^—  Note  in  writing  necessary  on  agreement  to 
take  a  house  partly  furnished,  and  to  be  furnished 
by  lessor,  at  a  certain  rent,  and  to  sustain  action  for 
not  completing  the  furnishing  in  a  suitable  manner, 
217 

— «*-  See  Landlord  and  Tenant 

Oaau — Refusal  of  Sessions  to  allow  appellant  to  give 
evidence,  that  land  did  not  belong  to  the  person 
named  in  a  conviction,  no  ground  for  a  mandamus 
to  hear  the  appeal,  244 

Goods  told  and  delivered — Liability  of  father  for  clothes 
ordered  by  son  when  at  school,  166 

GrofM^ /arsf— Twenty-three  the  legal  number  to  be 
sworn  on,  16 

Guarantee*    See  Frauds,  Statute  of. 

Habeoi  CorpHa^Defective  writ  de  eonlumaee  capiendo 
quashed  by  Court,  without  defendant  in  custody 
suing  out,  235 

Highwajf— Two  separate  orders  necessary  for  diverting 
and  stopping  up  an  old  highway  and  substituting  a 
new  one,  31 

■>«-  Plea  to  an  indictment  against  a  parish  for  non- 
repair of,  that  the  road  was  within  a  township  which, 
by  immemorial  custom,  was  bound  to  repair  all  roads 
which,  but  for  the  custom,  would  be  repairable  by 
the  parish,  bsd,  in  arrest  of  judgment,  ror  omitting 
to  aver,  that  the  road  was  one  **  which,  but  for  the 
custom,  the  parish  would  be  liable  to  repair  ;*'  but, 
upon  verdict  for  defendants,  judgment  non  obstante 
veredicto  cannot  be  given,  32 

— .-  Parish  not  liable  to  repair  one  of  several 
branches  of  a  line  of  road  until  the  whole  line  com- 
pleted, 40 

— •  Cluestiou  for  the  jury  as  to  what  was  the  cha- 
racter of  repairs  done  by  a  third  district,  on  plea  to 
indictment  against  parish  for  non-repair  or  road, 
that  the  parish  was  divided  into  townships,  in  two 
of  which  existed  a  custom  for  the  township  to  repair 
highways  otherwise  repairable  by  parish,  and  proof 
that  the  third  district  had  repaired  the  road  in  ques- 
tion, 41 

•-»-  Inquisition  under  3  Geo.  4.  c.  126.  s.  85,  finding 
one  gross  sum  as  the  value  of  several  interests,  inva- 
lid. Removal  of  inquisition,  after  verdict  by  jury, 
but  before  order  made  upon  it  by  trustees,  not  pre- 
mature. iSraiftiS"  Notice  required  to  be  given  to 
parties  interested  previous  to  summoning  jury, 
should  appear  in  inquisition.  Certiorari  to  remove 
proceedings  under  3  Geo.  4.  c  126.  not  taken  away 
by  4  Geo.  4.  c.  95,  41 

— —  Order  of  Justices,  under  55  Geo.  8,  for  stopping 
up  more  than  one,  biid.  Justices  no  power  to  nar- 
row ;  proper  course  for  stopping  up  highway  in  dif- 
ferent counties  or  divisions,  72 

■-»-  What  circumstances  insufficient  in  an  indict- 
ment against  a  township  for  non -repair  of  a  road, 
to  warrant  the  Judge  in  advising  the  jury  to  find 
that  there  has  been  some  legal  charge  created  upon 
the  lands  in  an  adjoining  townahfp,  to  repair  the 
road,  163 


iiielofiifv— Where  lands  vest  immediately  upon  allot- 
ment, so  as  to  entitle  the  allottee,  to  whom  possession 
is  delivered,  to  convey  to  a  mortgagee,  though  award 
not  signed  by  commissioner  till  many  years  after- 
wards, 53 

/a^lc/Mefi/— Finding  of,  by  grand  jury  consisting  of 
more  than  twenty-three,  bad :  not  quashed  after  re- 
moval by  certiorari,  plea,  and  conviction,  16 

^—  Rule'fiMt  for  amendment  of  caption  by  insert- 
ing names  of  grand  jurymen  discharged,  there  being 
nothing  by  which  clerk  of  the  peace  could  amencL 
Caption  not  void  by  non-insertion  of  names,  250 

Inhabitant  —  Meaning  of,  in  corporation  chartera, 
121 

Insolvent  ZVft/or— Where  discharged  under  53  Geo.  3. 
assignment  not  proveable  according  to  7  Geo.  4.  c  57. 
s.  76,  135 

— ~  bond  fide  assignment  by,  of  a  dividend  from 
bankrupt's  estate  more  than  three  months  before 
commencement  of  imprisonment,  with  knowledge  of 
solicitor  under  the  bankruptcy,  good,  and  amount 
received  not  recoverable  by  insolvent's  assignees, 
255 

■  See  Evidence. 

Insurance — Construction  of  policy  of  Insurance  against 
fire,  on  a  ^nary  with  a  kiln  for  drying  corn  at- 
Uched,  with  respect  to  conditions,  that  premises 
should  be  accurately  described,  as  to  the  user  of  any 
kiln  or  process  of  fire  heat,  not  noticed  in  the  policy, 
mnd  that  notice  should  be  given  of  increased  ri»k, 
and  also  as  to  negligence,  where  premises  consumed 
by  one  gratuitous  use  of  kiln  by  a  third  person  for 
drying  bark,  106 

—  See  New  Trial. 

Interest,    See  Outlawry. 

IrregularUy,    See  Trial  of  Cause. 

JiuiJ^f— where  no  power  to  discharge  the  jury  from 
giving  a  verdict  on  one  of  several  issues,  269 

Judgment^non  obstante  veredicto  always  upon  the 
merits,  and  never  granted  except  upon  a  clear 
case,  33 

— i—  for  want  of  plea  irregular,  where  defendant, 
in  ejectment,  before  appearance,  has  obtained  an 
order  for  pardculara,  with  a  stay  of  proceedings 
in  the  meantime,  and  afterwards  an  oroer  for  time 
to  plead  after  the  delivery  of  the  paniculan,  and 
after  the  lapse  of  twelve  months,  vrithout  delivering 
particulars,  or  a  term's  notice,  plaintiflT  signs  judg* 
ment,  194 

— .-  See  Highway. 

Jurisdiction — of  King's  Bench  to  try  action  for  arreara 
of  curate's  stipend,  taken  away  by  s.  174  of  57  Geo. 
3.  c.  99,  153 

Jurtf — ^Where  Judge  no  power  to  discharge  from  giv- 
ing a  verdict  on  one  or  several  issues,  269 

Justice  of  Peace,    See  Notice  of  Action. 

Landlord  and  Tenant — Terms  and  stipulations  added 
by  parol  to  parol  demise,  valid  by  2nd  section  of 
Statute  of  Frauds,  creating  a  tenancy  from  ^ear  to 
year.  Written  document  not  signed  by  parties,  but 
read  over  to  tenant  at  time  of  demise,  may  be  re- 
ferred to  bv  witness  present  at  demise,  to  refresh  his 
memory,  though  it  cannot  be  read,  45 

^—  Agreement  for  a  lease  of  premises  immediately 
after  intended  lessor  of  premises  shall  have  ob- 
tained a  lease  thereof,  not  a  demise,  117 

— i^  What  sufficient  evidence  from  which  a  jury 
may  infer  a  demise  from  year  to  year,  141 

•».— —  Yearly  tenancy  created  by  attornment  of 
lessee  to  grantee  of  a  rent-charge  until  his  arrears 
are  satisfied,  and  lessee  boiftid  to  give  up  possession 
on  six  months'  notice  to  quit,  179 

^—  Evidence  of  the  state  of  the  premises  when  de- 
lendant  took  possession,  admissible,  in  action  for  not 
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keeping  in  reptir,  plea  of  payinent  of  a  tain  into 
court,  and  no  damtgea  ultra,  219 

Landlord  amd  Tenant — Declaration  on  a  contract  to 
hold  land  on  terms  of  a  former  eipired  agreement, 
not  sustained,  on  a  plea  of  won  atsumpsil^  if  old  lease 
cannot  be  read  for  want  of  a  stamp,  and  there  is  no 
proof  of  an  expreas  contract,  269 

Lease.    See  Stamp. 

Libel — Evidence  admissible  under  a  plea  of  not  guilty, 
to  shew  that  suppoaed  libel  was  a  privileged  coremu- 
nicstion,  7 

Single  copies  of  newspapers  produced  from  the 

Stamp  Office,  with  affidavits  of  plainiiflf's  proprie- 
torstiip,  no  evidence  of  provocation  by  nublication  of 
libels  therein  in  action  against  the  oefendant  for 
a  libel.  No  evidence  of  publication  from  the  mere 
printing  of  a  newspaper,  226 

JUml/a/loM— Construction  of  clause  in  Dock  Act,  pro« 
viding,  **  that  all  claims  for  compensation  shall  be 
made  within  six  months  after  any  injury  shall  hap- 
pen,"  so  as  to  bar  reversioners,  157 

Limitatwni,  Statute  of— Jury  warranted  in  applying 
payment  by  defendant,  with  the  observation,  **  this 
puts  us  straight  for  one  year's  interest,  all  but  18s.  { 
some  day  next  week  I  will  bring  it  up  and  get  a  re- 
ceipt," to  debt  on  a  note  with  interest,  there  being  no 
evidence  of  any  otlter  debt,  268 

— «*-  Assumpsit  for  unliquidated  damages  within 
proviso  to  21  Jac  1.  c  16.  s.  7 :  action  commenced 
whilst  plaintiff  ia  prison,  after  six  years  from  caiue 
of  action  accruing,  within  the  proviso,  272 

Malicious  jir rest— Want  of  averment  of  malice  a  good 
objection  sfter  verdict,  in  case  for  arresting  on  a  co.  mu 
to  an  excessive  amount,  and  contrary  to  the  lerma 
contained  in  the  defeasance  of  a  warrant  of  at* 
tomey,  177 

Mandamus — to  convene  a  vestry,  where  giaoted  or 
refused,  29 

^—  to  compel  lord  to  admit  a  p^rty  to  a  copyhold 
for  the  purpose  of  trying  his  right,  though  another 
person  admitted,  33 

^i—  to  parish  officers  to  make  a  rate  where  they 
refused  to  consent  to  rate  drawn  up  in  the  usual 
form  by  another  set  of  officers,  unless  the  latter  de- 

■  scribed  the  locality  of  the  property,  so  as  to  ope- 
rate as  an  admission  against  toe  interest  of  one  of 
them,  49 

■  to  enter  continuances  and  hear  appeal  refused, 
where  case  granted  by  Sessions  not  brought  up,  53 

^— ^  to  company  to  paj  damages  assessed,  but  re- 
fused as  to  payment  of  costs  of  former  mandamus 
and  inquisition  to  summon  a  iury  for  that  purpose, 
the  company's  act  providing  that  the  jury  should  be 
summoned  before  the  Justices  at  Quarter  Sesstooi, 
who  were  to  give  judgment  for  the  competisaiion  as- 
sessed, and  that  the  verdict  and  judgment  should  be 
registered  by  the  clerk  of  the  peace,  and  be  deemed 
records  for  all  intents  and  purposes,  and  thkt  the 
costs  of  the  inquisition  should  be  recoverable,  by 
distress,  under  a  warrant  to  be  granted  by  two  Jus- 
tices of  the  Peace,  89 

«— —  to  compel  county  treasurer  to  depoait  book  with 
clerk  of  the  peace  as  his  account,  94 

— i^  not  granted  to  restore  partv  to  his  place  of 
councillor,  where  his  name  has  been  acoidevUally 
omitted  in  the  burgess  list,  but  he  has  not  applied  at 
the  revision  to  have  his  name  inserted,  and  another 
person  h  is  been  elected  councillor  in  his  place,  103- 

— — .  to  compel  corporation  to  put  seal  to  bond 
awarded  by  Lords  of  Treasury,  scouring  anmiity, 
as  compensation  to  person  who  has  been  removed 
from  situation  of  clerk  to  Jufl(ice«4iC(4|^orough,  119 

-^—  for  new  election  refused^  whereoecree  of  1741 
declared  right  of  voting  to  be  in  inhabitants  pay- 
ing rates  and  assessmenU,  subsequent  usage  had 


been  in  accordance  therevrkh,  and  elfdion  hsd  been 
made  by  such  inhabitanta,  parties  apeljfiig  act 
shewing  that  the  term  **  iahabitaBt "  had  any  oiker 
meaning,  126 

MandamuM^to  compel  guardians  of  the  poer  to  psy 
money  advanced  under  22  Geo.  3.  c.  83.  a  ^,tboogh 
the  lender  has  only  been  paid  yeariy  interest,  192 

^i—  to  admit  to  the  office  of  councHlor,  where  re- 
fused, on  the  ground  that  It  Ss  full,  213 

— —  Practice  as  to  time  between  teste  sod  retam 
applicable  to  mandamus  to  governors  and  direcien 
of  poor  to  pay  money  to  guardians  of  a  union.  Writ 
quashed,  where  made  returnable  earlier  wHbeot 
leave.  Separate  return  or  application  to  set  sside 
writ  by  soma  directors  and  govemors,  not  al- 
lowed,  355 

«»-«•  See  Compensation. 

Market*— When  removal  of,  bad  by  reason  of  nt« 
market  not  being  so  open  and  free  as  the  former 
market  Whether  removal  to  land  not  in  ponnsisa 
ofthe  lord  good,  202 

Master  and  Servant— Cwtnci  to  serve  as  a  newspaper 
reporter  for  one  year,  from  a  certain  day,  and  to 
from  year  to  year,  reckoning  each  year  ftow  Ikst 
day,  as  long  as  the  parties  should  please,  at  a  weeklr 
aalary ;  service  only  determined  bv  notice  temunst- 
ing  with  the  current  year  of  the  hiring,  239 

Momy  kadand  reeehed—nmntnineMc  by  plo!ntiff,fer 
whose  use  a  third  person  has  paid  a  snmof  money  to 
the  defendant,  who  has  admitted  he  received  h  fet 
the  use  ofthe  plaintiff,  5 

>  Party  procuring  bill  to  obtain  aA  fndotseneat, 

and,  after  he  has  obtained  it,  paying  it  to  his  bank- 
ers, who  give  him  credit  for  it,  not  nable  for  moiie j 
hsd  and  received  before  the  bill  Is  doe,  267 

il/or/^^e— Mortgngor  not  efithled  in  ejeetotent  by 
mortffjgee,  to  set  up  lease  granied  to  hiai  bypsity 
who  nas  recovered  on  a  aupetior  title,  after  nnft* 
gage  executed,  266 

.  I  Mortgagor  to  avsll  himself  of  7  Geo.  2.  c  96. 

s.  1,  must  have  become  a  defendant  in  tbe  iject- 
roent.  274 

—.»    See  ]^|e«tment     Bankrupt    In^losure. 

Mnniciped  Corporatifm  Jet—Qtto^varrafltotiiApvm 
for  the  purpose  of^hewing  that  a  party  Is  tM  eUlhicd 
to  compensation  under,  161 

Negligence— ?roo(  that  goods  delivered  to  booMaf 
office  keeper  to  be  forwarded,  never  arfivtd  at  fken 
destination,  not  primd  facie  evidence  of  a  loss  bj 
•Ills  careleasness  and  negligence,  8 

Newspaper— VfhHt  evidence  of  pablicatioo  remdiitt  m 
action  for  libel,  where  defendant  aeeks  to  snew  ibst 
he  has  been  provoked  by  Other  libels  pubMihsilin 
newspapers,  of  whiqh  tke  plaintiff  ia  the  pxp"^ 
tor,  226 

New  Trial— Amount  of  Insurance  not  ordeied  to  bs 
paid  into  court  to  await  the  result  of  the  dtscawon 
of  a  rule  for  a  new  trial  of  one  of  sixty  a«ioi«»  la 
which  the  plaintiff  had  obtained  a  verdict,  sAsr  s 
oonsolidatiott  rule  binding  plaintiff  and  defradsnti 
by  the  reault  of  the  trial  in  that  one  atftion,  15 

.—  not  granted  by  reason  of  omisiion  of  siM- 
lUer,  70 

Notice  of  Jetion— 3  ottice  of  Pbaco  aeixijsgfffoptitf  m 
stolen,  tmder  eircuroatanees  that  do  not  raiiaresssa- 
able  ground  of  sosplcion,  entitled  to,  144       ^_^,^ 

J^awance-*  Indictment  for,  where  not  j»*t*«*'' 
against  parties  who  have  done  nothing  anore  than  it 
necessary  to  protect  their  pro^^ctty  against  <hese^ 
in  consequence  of  harbour  coommaloneia  eiesang 
works  and  deepening  the  harbour,  M2 

qUice  Hours,  275 

OM^^crtery— Defendant  not  required  to  pa]^i«tfi«*«» 
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P«yiii«»4~ Applicatioa  ot,  by  jury,  to 
of  Umiiations,  "'" 


Judgment,  whAte  outlawry,  uSiw  Anarjudgmtnt  re- 
versed on  motion,  for  error,  143 

0«»rMtr-*JadicMi  notice  of  dntiet  of  aMktant  over- 
seer not  uken  by  the  Court,  194 

OvNtfr-^Meaniiig  of,  in  local  act,  200 

Pareni  and  Child— VfhtTt  a  caw  for  the  jurv  of  autbo- 
fity  in  ton  at  scliool  to  give  order  for  dotbet,  166 

Parochiai  Loan — Omission  of  guardians  to  provide  for 
one-twentieth  part  ef,  annually,  no  objection  te- 
mandamus  directing  them  to  pisy,  though  twenty 
years  have  elapsed  smce  the  loan,  and  annual  inter- 
ect  only  has  been  paid,  li^ 

Palent—C\a\m  of  application  of  principle  to  prodnce 
mechanical  effect  where  same  principte  previoueiy- 
applied  to  produce  same  effect  with  different  ma- 
chinery, too  large,  and  patent  void,  183 

Fatlaiw-'Occepiers  of  a  farm  ukins  sheep  to  taek,- 
and  depasturing  them  on  mountain  bind,  oo  evidence 
of  conclusive  right  of  pasture,  241 

»tion  0^  by  jury,  to  laTe  the  Sututt^ 
2<8 

Payment  of  Mmey  into  CmtrL    See  New  Trial. 

Perjmnf,    See  Evidence. 

P/eoMf— Evidence  under  plea  of  not  ffuilty,  lo  shew 
alieffed  libel  a  priYileged  oommunkation,  7 

«—  Where  several  pleas  prohibited  by  new  raleei 
Coort  no  discretionary  power  to  allow  them  )  aa  a 
custom  unqualified,  and  a  custom  qualified,  8 

—  Evidence  of  agreement  to  do  business  for  mone  v 
out  of  pocket,  admissible  in  debt  en  an  attorney  s 
bill,  and  pleas  of  mMnquam  imdtbilmtua^  except  «eto 
28i. ;  at  to  15/.  a  set-off;  and  payment  of  money 
into  court  as  to  13/.,  9 

•—»  Question  whether  law  of  Scotland  put  in  issue 
by  replication  to  a  plea  by  defendant,  that  he  had 
made  a  deed  alienating  all  his  goods  for  the  benefiH- 
of  his  creditors,  whereby  he  was  discharged  *'  ac- 
cording to  the  law  of  Scotland ;"  and  wbetlier,  if 
those  words  were  rejected,  a  sufficient  defence  was 
shewn  on  the  plea  as  a  discharge  by  the  law  of 
England,  38 

*i^*  Plea  denying  that  it  was  the  duty  of  commis- 
sioners to  pay  arrears  of  an  annuity,  wliere  bad,  as 
Iraversing  an  inference  of  law,  49 

— .-  Claim  to  profit  d  prtndrt^  m  respect  of  ancient 
mctsuage,  where  sufllciently  limited,  59 

—  Plea  in  indebitiUuM  assumpsit  for  work  and  mate- 
rials, that  the  work  was  done,  and  the  materiala 
were  supplied  under  an  agreement,  that  no  pavment 
aheuM  be  made  unless  plamtiff  prevented  a  chimney 
from  smolung,  bad,  as,  amounting  to  the  geneval 
issue^  67 

-«*«-  Refusal  of  new  trial,  on  the  ^und  that  the  ai* 
miiiitr  was  not  added  to  the  replication^  70 

.—  As  to  pleading  te  the  jurisdiction  in  bar^  or  abate- 
ment, in  action  by  curate  for  stipend  appointed  by- 
tbe  bishop,  158 

^mm*  Necessity  of  averment  of  a  right  to  go  tbroogh*  a 
deor  and  doorway,  to  use  a  cistern  and  dukthole,  in 
declaration  aHegiag  right  to  take  water  from  the  cis- 
tern and  to  use  dusthoTe,  and  that  defendant  fastened 
up  door  aiMi  doorway ;  the  plea  traversing  the  right 
to  the  use  of  the  cistern  and  dust  hole,  175 

«—  Assumpsit  for  10/.  for  teaching,  and  10/.  on  an 
account  stated :  damages  20/.  Pleas  of  payment  of 
10/.  in  satisfaction  of  the  promisea  in  the  declaration, 
and  infancy.  Nolle  prosequi  to  second  count,  and 
verdict  fur  defendant  on  plea  of  payment :— pleaheld 
to  be  sufficient  at  the  time  of  the  trial,  181 

-«—  Necessity  of  pleading  specially,  no  signed  bill 
delivered  in  action  on  attorney's  bill,  218 

— —  The  plaintiff  declared,  that  the  defendant  bar- 
gained (or  and  bought  of  the  plaintiff  a  quantity  of 
trees,  net  Was  than  5,000  nor  more  than  6,000,  to  be 
well  taken  up  by  the  plaintiff  at  the  usual  time  of 


the  year,  and  to  be  delivered  to  the  defendant  wilMn 
a  reasonable  time;  and  it  was  averred,  that  the 
plaintiff  well  and  propeHy  took  up  for  the  defendant 
6,000  trees,  being  not  less  than  ac,  and  offered  to 
deliver  them  to  &e  defendant,  but  he  refused  to  ac^ 
oept  them.  Second  plea,  that  the  plaintiff  did  not 
well  and  property  take  op  for  or  ofl^r  to  deliver  to 
the  defendant  6,000  trees,  being  &e. :— Held,  that 
this  plea  was  bad  for  duplicity,  but  not  for  put- 
ting in  issue  the  delivery  of  the  precise  numbt>r  of 
6,000  trees.  Third  plea,  that  it  was  the  duty  of  the 
plaintiff,  according  to  the  utage  of  trade,  and  ac- 
cording to  the  contract,  to  have  abstained  from  taking 
up  the  trees  until  he  rec^elved  notice  from  tlie  defen- 
dant to  do  so.  Fourth  plea,  that  the  trees  bargained 
for  were  tr^es  growinff  In  a  certain  nursery  ground, 
and  tliat  the  trees  taken  up  by  the  plahuiff,  and  of- 
fered by  him  to  be  delivered,  were  not  the  trees 
growing  In  that  nursery  ground,  nor  the  trees  for 
which  the  defendant  bargained.  Both  were  held  to 
be  bad,  as  amounting  to  the  general  issues,  233 

Boor<— What  evidence  iIm  exanunation  of  a  pauper  en- 
titles the  respondents  to  go  into,  14 

.v^  Not  competent  for  appetlanu  tn  prove  a  difibrent 
description  of  exceptive  hiring,  than  that  stated  in  the 
notice  of  appeal,  16 

— ».  What  a  sufficient  appointment  to,  and  service- 
inrthe  oflke  of  parish  clerk,  to  entitle  to  a  settlement, 
24 

— —  Question,  whether  an  agreement  for  apprentice- 
ship or  a  hiring  and  service,  56 

.«■».  Pinding  of  Sessions  that  occopadon  of  house  was 
in  character  of  servant,  where  not  set  aside  by  the 
Court,  87 

— ^  Settlement  bv  parochial  rates  not  aflfected  by  1 
Will.  4.  c  18,  103 

— i—  Omission  to  state  names  of  children  no  objection 
at  sessions,  if  not  stated  as  a  ground  of  appeal,  and- 
eader  not  quashed  by  the  Court  of  King's  Bench  as 
a  nullity,  104 

— •  Woman's  legitimate  children  not  removeable  te- 
settlement  of  the  second  husband,  109 

^*-  What  a  separate  and  distinct  bull Jing  within  59" 
Geo.  3,.  121 

— -  Settlement  by  foreign  apprenticeship,  129 

^-.*  No  settlement  gained  wnere  contract  of  hiring  not 
completed  at  the  passing  of  4  &  5  Wilt.  4.  c.  76, 130 

.«■».  Where  Poor  Law  Commissioners  no  power  to  di- 
rect parish  to  elect  guardians  of  the  poor,  132 

— .  No  settlement  gained  under  1  Will.  4.  c.  18,^ 
where  one  of  two  separate  dwelling-houses  let  off, 
135 

-i— ~  Error  in  indorsement  of  acceptance  of  pariah  ap- 
prentice under  32  Oeot  9,  c.  57,  where  immaterial, 
notice  to  overseers  of  parish  of  new  master  not  ne- 
cessary, under  56  Geo.  3.  c.  139,  142 

— ^  Evidence  of  hiring  as  an  agent,  not  admis- 
sible where  the  examination  does  net  state  the  hiring- 
in  that  character,  211 

—  Mode  of  stating  groenda  of  appeal.  Signature  of 
statement  by  overseers  sufficient,  215 

«—  Settlement  by  residing  forty  days  on  copyhold 
land»,  after  conveyance  of  freehold  land  te  trustees, 
and  covenant  to  surrender  copyhold,  225 

— .-  Power  of  Poor  Law  Commissioners  to  unite  pa- 
rishes having  local  acts,  vrithout  consent  of  trtutees, 
guardians,  or  rate-payers,  239 

— i-  Notice  of  appeal  to  Sessions  holden  within  twenty- 
one  days  of  oraer  of  removal,  not  necessary,  232 

— —  Notice  of  appeal  against  order  of  removal,  signed 
by  a  minority  of  overseers,  and  served  upon  one 
overseer,  good,  239 

— »-    See  Appeal. 

Paer-ro/r— Exemption  of  tolls  of  road,  wherein  trus- 
tees are  interested  as  shareholders,  under  s.  51  of  3 
Geo.  4.  c.  126,  33 
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Poor-rate — Ominion  to  rate  appellant  not  a  grievance 
to  warrant  appeal,  104 

— »  Valuation  of  steam-enginet  and  fixed  machi- 
nery, where  necetaary  for  the  purpose  of,  1^0 

— i—  Assessment  of  mayor  and  commonalty  as  occu- 

Kiers  of  land  allotted  by  commissioner*  to  be  enjoyed 
y  freemen  in  the  same  manner  as  a  right  of  common 
extinguished,  185 

Power — to  be  executed  ^y  last  will  and  testament,  in 
writing,  purporting  to  be  or  in  the  nature  of  a  last 
will  and  testament,  or  by  an^  codicil,  &c.  **  to  be  by 
her  signed,  sealed,  and  published  in  the  presence  of 
and  attested  by  three  or  more  credible  witnesses." 
Will  of  donee  concluding  <*  I  declare  this  only  to  be| 
my  last  will  and  testament.  In  witness  whereof,  I 
have  to  this  my  last  will  and  testament,  contained  in 
one  sheet,  set  my  hand  and  seal/*  (signed  L.  H.  W. 
and  seal  affixed.  Witness  C.  B,  E.  B.  A.  B,)  :— 
Held,  a  good  attestation  and  execution  of  the  power, 
73 

Prescription — Evidence  of  user  of  a  way  more  than 
forty  years  back,  under  plea  of  enjoyment  for  forty 
years,  271 

Priiic<^)a^  oJMf^^tfnl— Responsibility  of  agent  giving 
an  mvoice  in  nis  own  name  for  breach  of  contract, 
though  buyer  knows  he  does  not  sell  as  principal,  109 

Primeipai  ami  Surety — Sureties  on  a  building  contract, 
not  liable  for  over-payments  made  to  the  builder 
before  he  has  completed  the  work,  not  according  to 
the  terms  of  the  contract  Proof  of  such  over-pay- 
ment receivable  in  reduction  of  damsaes  in  action 
on  bond,  plea  of  nan  etifaetum,  suggestion  of  breach 
of  contract,  and  averment  that  loss  was  sustained 
by  reason  of  non-performance  of  contract  by  the 
builder,  220 

Prisoner— Dt]ivtry  of  declaration  to  attorney  of,  irre- 
gular, 148 

—  Marshal  no  authority  to  allow  prisoner  in  cus- 
tody for  contempt,  in  not  putting  in  his  answer  to  a 
bill  in  equity,  the  benefit  of  the  rules,  164 

— —  not  entitled  to  discharge  under  48  Geo.  3.  e.  123. 
s.  1,  where  he  has  resided  within  the  rules,  273 

Procedendo — not  granted,  where  indictment  removed 
by  one  defendant,  and  others  do  not  appear  and 
plead,  ftc  206 

Production — Overseers  of  a  parish  not  compelled  to 
produce  indenture  of  apprenticeship  to  be  stamped, 
that  it  might  be  used  as  evidence  in  a  settlement 
case  bv  another  parish,  56 

Prohibition — Where  some  articles  In  a  suit  against  a 
clergyman  of  ecdesiasiical  and  some  of  temporal  cog- 
nisance, aAer  appearance  and  sentence  of  suspension, 
reciting  that  the  articles  <*  are  fur  the  most  part  suffi- 
ciently and  in  truth  fully  proved,"  the  party  applying 
for  prohibition  must  shew  that  the  Court  below  pro- 
ceeded on  articles  alleging  matters  of  temporal  cog- 
nisance, 9 

-»->  to  Consistonr  Court  proceeding  to  bear  exceptions 
to  inventory  or  executor,  whether  citation  at  tna  in- 
stance of  a  creditor  or  legatee,  13 

Promiitory  Note—"  On  demand,  I  promise  to  pay 
I.  O.  I,  or  order  the  sum  of  120i:,  with  lawful  interest 
for  the  same,  for  value  received ;  and  I  have  depo- 
sited in  his  hands  title  deeds  to  lands  purchased  of 
Mr.  T,  as  a  collateral  security  for  the  lame,"  a  pro- 
missory note  within  the  statute  of  Anne,  80 

JVoprisior— Meaning  oC,  200 

Quo  fTorraiilo— Information  in  the  nature  of,  against  a 
whole  corporate  bodv,  must  be  filed  in  the  name  of 
the  Attorney  General ;  but  such  information  allowed 
to  be  filed  against  one  defendant  at  the  instance  of  a 
private  relator,  though  the  ground  of  oliijection  to  the 
defendant's  holding  the  office  affects  every  imUvidiial 
of  the  corporation,  23 

— -  not  granted  on  the  ground  that  party  elected 


to  office  had  not  a  roa^ty  of  votes,  i 
shew  that  another  candidate  had  a  nsajotity  of  those 
dul^  qualified.  Meaning  of  the  word  **  inhabitant," 
varies  according  to  sulg^t*matter,  121 

Quo  tfarranto—noi  granted  at  the  instance  of  a  private 
individual  against  a  party  who  has  acted  as  town 
dark,  for  the  purpose  of  shewing  he  is  not  entitled 
to  compensation  under  Mimidpu  Corporation  Act, 
161 

«— — *  not  granted  against  guardians  of  a  union  under 
the  Poor  Law  Amendment  Act,  192 

IZa/«~Tithes  and  glebe  assessable  to  a  chordi-fmte  as 
hereditaments,  145 

—  See  Church  Building  Act. 

Regula  Geaerofes— Rules  to  return  writs  and  bring  in 
the  body,  eight-day  rules,  81 

.—  As  to  time  of  opening  and  dosing  offices ;  and 
abolishing  extra  fees  on  filing  and  searching  for  writs 
filed  by  sheriffii  in  the  vacation,  275  « 

Replevin — Action  of,  for  wrongful  detainer  after  law- 
till  distress,  sustainable  at  common  law :  avowrr  for 
rent  in  arrear  to  dedaration  in  replevin,  for  talking 
and  detaining  cattle ;  plea  in  bar,  that  after  takioa 
and  before  impounding,  plaintiff  tendered  rent  and 
costs  of  distress,  good,  65 

-»->  Cognisance  alleging  exduslve  right  of  pastaas 
and  feeding  of  sheep  on  loeais  in  quo,  aa  belonging 
and  annertaining  to  a  messuage  and  land*  not  sas- 
tatnea  by  finding  of  jury,  that  loeue  m  ^«o  was  part 
thereof.  Direction  by  Judge  that  the  takinff  of  sbeeo 
to  tack  by  occupiers  of  the  messuage  and  land,  ana 
depasturing  them  on  the  loeue  in  quo  looked  like  a 
usurpation  on  the  lord,  and  that  the  jury  were  not  to 
give  any  attention  to  it  aa  an  eaerdse  of  the  right, 
correct,  241 

-»—  Sheriff  no  right  to  replevy  within  manor,  where 
lord  a  prescriptive  riiiht,  unless  lord  has  made  default 
or  refused  to  act,  251 

Saoinge  BoiJr— Mandamus  to  trustees  and  managers 
to  appoint  arbitrator  to  settle  depositors'  right  to 
recover  against  them,  where  derk  bad  embesslcd 
money,  235 

Seeeione — Rlf  ht  of,  to  reftise  to  hear  evidence  of  owners 
ship  of  land  on  appeal  against  game  convictioo,  244 

Sewere — Rate  assested  on  a  township  generally,  bad, 
235 

5'Aer(^— Rules  upon,  to  return  writs  on  mesne  or  fiosi 
process,  and  to  bring  in  the  bodv,  eight-day  instead 
of  six-day  rules,  after  end  of  Michaelmas  term.  1836, 
except  to  Sheriffs  of  London  and  Middlesex,  81 

—  Circumstances  amounting  to  appointment  of  she- 
riff's  officer  as  plaintiff's  s|i«dal  baitiff,  so  as  to  ex- 
onerate sheriff  from  liabHity  for  neglect  of  officer  to 
detain  a  party  on  the  plaintiff's  wnt,  150 

—  not  a  trespsMer  ahiniiio  for  refusing  to  discfaane 
a  prisoner  in  his  custodv,  under  an  attacbroant  for 
contempt  of  the  Court  of  Chancery,  for  not  anawtr-^ 
ing  or  appearing,  and  entitled  to  be  discharged  under 
11  Geo.  4.  c  36.  s.  13 :  whether  he  is  bound  to  dis- 
charge him  without  an  order  or  rule  of  court  ?  If 
bottiM,  liable  in  case,  and  not  trc^asa,  for  neglect  er 
refusal,  206 

■-»-  See  Replevin. 

SMp  and  Skipoing—Whett  bill  of  lading  does  not  oslsn 

aefendants  nrom  proving  no  goods  have  been  shippsd, 

195 
Xgnfileaoii.    See  Contempt 
Similiter,    See  Pleading. 
Slander — Communications  between  nsembets  of  eha* 

riuble  institution  rewecthug  the  condnct  of  their 

officers,  not  privfleged,  48 
Special  Case— Where  certificate  of  an  arUtrator  to  be 

considered  as.  and  set  down  in  the  special  papsr, 

83 
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IX 


Simitp — Lease  in  1824,  dembing  premiaet  et  yeerly 
rent  of  20/.,  end  other  field*  from  tubtequent  period 
at  rents  psid  by  then  tenanu»  sufficiently  stamped 
with  ZL  ad  wdorem  stamp,  and  does  not  require  ad- 
diiional  stamp  of  IL  I5s,  in  respect  of  the  fields,  47 

^  Refusal  of  Court  to  compel  overseers  of  a  parish  to 
produce  indenture  to  be  stamped,  that  it  might  be 
produced  in  evidence  in  a  settlement  case,  56 

-^  Power  of  commissioners  to  affix  on  instrument, 
containing  promissory  note  and  agreement,  so  as 
stamp  is  not  referable  to  instrument  as  promissory 
note,  80 

-^  Evidence  that  cheooe  was  pott'datedf  and  ought 
to  have  been  stamped,  admissible  on  plea,  denyW 
the  making  of  it,  though  the  cheque  has  been  read 
by  the  plaintiff,  209 

-i^  Exemplification  from  Ecclesiastical  Court  of  grant 
of  administration  de  b<mit  non,  reciting  two  prior 
grants  of  administration,  properly  stamped  with  a 
dA  sumo,  229 

Statute — Construction  of  clause  of  compensation,  17 

-*-  Commissioners  for  lighting  and  paving,  empow- 
ered by  a  local  act  to  raise  money,  and  grant  annui- 
ties to  be  charged  on  rates,  responsible  for  a  breach 
of  public  duty  in  not  paying  out  of  tlie  rates  an  an- 
nuity granted  for  advance  of  money  by  virtue  of  the 
act ;  and  rightly  sued  in  an  action  on  the  case  in  the 
name  of  their  cleric,  the  act  providing  that  in  aoy  ac- 
tion brought  for  anything  done  in  pursuance  of  the 
act  the  commissioners  might  be  sued  in  the  name 
of  their  derk,  49 

•^  Construction  of  Inclosure  Act  as  to  vesting  of  land 
immediatelv  on  allotment,  53 

•^  5  &  6  Will.  4.  c.  41.  not  retrospective  where  action 
commenced  by  bond  fide  holder  of  bill,  void  by 
9  Anne,  before  the  latter  statute  passed,  215 

Tender — **  1  tender  8/.  in  settlement  of  plaintiff's  ac- 
count," properly  \eti  to  jury,  whether  conditional  or 
absolute ;  and-  verdict  that  it  was  absolute,  not 
wrong,  193 

Tenement — What  a  separate  and  distinct  building 
within  59  Geo.  3.  c.  50, 121 

Term'e  Notice — Where  defendant  entitled  to,  previous 
to  signing  judgment  for  want  of  a  plea,  194 

Tolle^Onuuetudodoe*  not  necessarily  signify  toll,  205 

Trade — Validity  of  custom  to  erect  stalls  and  booths 
on  soil  where  a  iisir  is  held,  for  the  convenience  of 
trade,  189 

■  Covenant  by  carriers  that  neither  they,  their 

heirs,  nor  executors,  should  carry  on  $o  much  of  their 
trade  as  extended  between  certain  places,  in  consi- 
deration of  the  payment  of  one-third  of  the  carriage 
of  all  butter  earned  along  the  line  of  road,  not  illegal, 
344 


TWijMSf.    See  Sheriff. 

Trial — of  cause,  as  undefended,  not  irregular,  though 
there  are  several  special  pleas,  193 

Turnpike  Jets.    See  Highway. 

Turnpike  Road—Ltuee  for  years,  within  a  clause 
empowering  trustees  to  take  houses  and  buildings, 
making  or  tendering  satisfaction  to  the  *'  owners  or 
proprietors  *':  making  compensation  not  a  condition 
precedent  to  the  right  to  take  the  houses,  200 

Undrfended  Cause — Trial  of  cause  as  undefended,  not 
irregular,  though  several  special  pleas,  193 

Vendor  and  Purduuer — ^Vendor  selling  goods,  making 
out  invoice,  and  directing  warehouseman  to  transfer 
to  A,  not  allowed,  in  action  of  trover  against  him,  to 
set  up  B's  title  as  a  joint  purchaser,  or  give  evidence 
thereof,  although  there  is  an  issue  upon  a  plea  alleg- 
ing the  joint  property,  145 

Keraic/— on  three  issues  as  to  right  of  carriage-way, 
bridle-way,  and  footpath,  Judge  not  authorized  to 
discharge  the  jury  from  giving  a  verdict  on  the  se- 
cond, because  they  cannot  agree,  although  plaintiff 
has  agreed  to  accept  only  nominal  damages,  269 

Kfs/ry— Where  the  Court  will  grant  or  refuse  a  man- 
damus to  convene,  29 

Vestry  Book — where  court  no  authority  to  grant  an 
Inspection  of,  to  a  rate-payer,  254 


Wager — Action  on  bill  void  by  9  Anne,  c.  14,  at 
before  5  &  6  Will.  4.  c.  41,  though  not  tried  tiU  after- 
wards, not  maintainable,  215 

fFarra»<5f— Difference  between  purchase-money  and 
advanced  price  at  which  plaintiff  has  sold  a  horse, 
not  recoverable  as  special  damage  in  action  for 
breach  of  warranty,  where  plainti^  after  such  sale, 
has  been  obliged  to  take  thie  horse  back,  where  no 
allegation  that  he  has  expended  any  money  so  as  to 
Increase  its  value :  and  queere  if  he  could  recover 
upon  such  averment,  and  proof  thereof,  138 

Way — Evidence  of  use,  more  than  fortv  years  back, 
on  plea  of  enjoyment  for  forty  years,  271 

Wm^yihui  a  good  attestation  and  execution  of  a 
power,  73 

•—  W  hat  no  sufficient  evidence  of  revocation  by  burn- 
ing; and  what  necessary  to  constitute  such  a  revo- 
cation, 84 

—  See  Executor. 

ff1ilfi«M— Where  copy  of  depositions,  certified  by 
officer  of  court  to  be  a  correct  extract,  not  a  proper 
return  to  commission  to  examine  witnesses,  211 

Writ  de  Contumace  capisac^o— quashed  for  defect  in  it, 
without  defendant  being  required  to  sue  out  a  habeas 
corpus,  235 

— i»— —  See  Contempt. 


COMMON  PLEAS. 


Accord  and  Satirfactum^V/htX  a  bad  plea  of,  179 

Plea  in  covenant  for  not  repainng  daring  the 

term,  or  leaving  premises  in  repair,  that  in  con- 
sideration that  defendant  had  become  the  occupier, 
and  promised  to  repair  on  or  before  a  certain  day, 
plaintiff  promised  to  forbear  until  that  day,  and  If 
the  prenuses  were  then  repaired,  to  forego  all  claim. — 
bad  as  a  plea  of  accord  not  executed,  and  shewing 
no  good  consideration  for  the  promise  of  either 
party.  309 
^cficm— Right  of,  against  attornev  for  breach  of  duty 
in  divulging  defects  in  client's  title,  14 
New  Series,  VI.— Index,  Com,  Law, 


Jction — Liability  of  party  making  up  stack  of  hav  so 
negligently  and  carelessly  that  tne  stack  ighites; 
and  what  degree  of  care,  caution,  and  skill  he  must 
exercise,  92 

Account  stated^yford  *<  settled,"  not  necessary  in 
affidavit  to  hold  to  bail  on,  233 

^</iiitfii«/ra/loti~Delivery  of  authenticsted  copT  of  ad- 
ministration bond,  or  production  of  bond  itself  at  the 
Register  Office,  to  derendant's  attorney,  not  allowed 
bv  Court  to  be  sufficient  oyer,  in  action  by  creditors 
of  intestate  against  surety,  without  the  aasent  of  tbe 
Archbishop,  profert  of  the  bond  being  made  in  the 
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declaration,  and  oyer  craved  by  the  deftndanti 
280 

jIdminUtrator,    See  Cottt. 

jtffidavit^Vndtt  3  &  4  Will.  4.  c.  74»  filed,  tluingh 
not  entlded  in  thU  court,  235 

Ajgidmkt  of  Dtffrl— need  not  spceifT  distinct  amoontg 
due  for  money  paid,  work,  and  labour,  ftc,  40 

«i^  Connexion  between  deponent  and  plaintiff,  and 
meant  of  knowing  nature  and  amouut  ef  debt,  need 
not  appear  in,  lOl 

^mmi/tf— DifltreM  for  annuity  created  by  will  within 
3&iWilL4.c.27.f.2.  171 

— i^  Objection  that  deed  hat  not  been  enrolled  can- 
not be  taken  under  the  plea  of  non  eitjmehm^  185 

— i^  See  Stamp. 

^po/Afcory— Fraudulent  agreement  to  antenlate  in- 
dentuce  of  apprenticeehip,  to  etade  the  Apothecaries 
Act,  where  a  good  plea,  so  as  to  prevent  plaintiff 
froito  obtaining  judgment  nm  obtUmU  weretUeto,  2 

^/jpMrance— Affidavit  to  enter,  under  2  WUL  4.  c  39. 
s.  111.  must  shew  when  aearth  was  made  for  defen- 
dant's appearance,  55 

^f:5llra<io»— Award  directing  stay  of  proceedings  and 
payment  of  money  to  plaintiff,  in  satisfoction  of  all 
demands  in  the  eauset  where  final,  though  reference 
ef  aU  mutters  in  dispute,  1 

— i^  Signature  of  memorandum  in  pursuance  of  di- 
rections of  award,  evidence  of  submission  of  party 


signing,  06 


(ther  arbitrator  can  give  power  ef  distress  for 
rent  newly  fiied  by  him,  where  no  power  to  dis- 
train for  rent  originally  fixed  by  demise  t  necessity 
of  authority  to  ffive  such  a  power  appearing  in 
avowry  under  it)  322 

^iTM^— Whether  second  arrest  can  be  made  without 
'  Judge's  order»  where  writ  upon  which  defendant 
'  first  arrested,  set  aside  for  irregularity.  Such  order 
waived  by  agreement  of  defendant's  attorney,  upon 
the  suing  out  of  second  writ,  to  give  an  undertaking 
to  put  in  bail,  in  order  to  save  his  client  fitmi  the  in- 
conveniences of  an  arrest,  101 

^rrcf<  of  Judgment — after  motion  to  enter  a  non- 
suit, 279 

/f MKinpfil— Objeetbn  that  promise  is  not  proved  to  be 
founded  on  consideration  alleged,  must  be  taken  at 
Nisi  Prius.  Such  objection  not  good  if  all  the  fecU 
alleged  as  constituting  the  consideration  proved,  and 
Court,  upon  the  evidence^  cannot  see  any  other  cir- 
cumstances that  could  form  the  cotisideration,  66 

--^  Averment  that  plaintiflSi  accepted  bills  at  special 
'  request  and  desire  of  defendants,  where  not  neces- 
sary in  declaration  alleging  applioation  by  third  per- 
son to  plaintiff*,  to  accept  bUls  tor  hit  accommodation, 
offering  as  a  security  to  procure  dereadants  to  de- 
liver certain  deeds  to  plaintiff^,  194 

— i^  Where  indebitatut  assumpsit  maintainable  for 
work  done  by  builder,  though  contract  to  complete 
it  on  a  particulsr  day,  205 

— ^  for  breach  of  covenants  against  lessee  holding 
under  a  void  lease,  283 

^//omey— Remedy  of  defendant,  for  whom  attorney 
has  appeared,  without  authority,  agalnftt  attomev  if 
in  solvent  circumstances.  Reference  to  the  Protho- 
notary  to  inquire  into  the  feet  of  solvency,  where  it 
does  not  appiear,  on  an  application  by  the  defendant 
ttf  the  Court  to  interfere^  12 

—.»  infmsted  with  deeds  to  raise  money  on  mortgage, 
liable  to  an  action  for  voluntarily  communicating  de- 
fects of  title  n»  another  dtent  Interested  thetein,  who 
hat  thereupon  brought  unsuecessl^l  actions,  and  put 
the  party  intrustlnff  the  de«ds  to  expense,  14 

—^  Bill  of  costs  of,  for  agency  eharttea,  cannot  be 
referred  for  taxation  on  application  of  another  attor- 
ney, 61 

-^—  Where  applied  to  by  mortgagor  to  advance  mo- 
ney, not  allowed  to  give  evidenoe  of  information 


derived  feom  Inspecting  title  deed%  hi  order  to  in- 
peaoh  mortgagee's  title,  107 

ifllenwy— Order  to  phUntiff  to  ret«m  sum  levied  for 
costs  to  defendant, where  attorney* who  has  dtfended 
without  aathority,  is  reported  by  Prothooetsry  to  be 
in  insolvent  circumstances,  175 

— ^  Liability  of  lessee  to  attorney  for  tenant  for  lift, 
for  preparing  forther  lease  for  certain  terai,if  tcotnt 
for  life  should  so  long  live,  and  tenant  for  Uiedist 
before  the  lease  is  exeeuted,  213 

—  Proceedings  stayed  on  payment  ef  the  ossts  of 
the  day,  where  debt  paid  to  plaintiff's  dark  after  is- 
suinB,  but  before  service  of  the  writ,  and  aficrwardi 
writis  served  and  a  declaration  deUvered,  224 

««*^  As  to  lien  of  plaintiff's  attorney  for  costs  on 
chattel,  ordered  on  stay  of  proceedings,  after  verdiet 
for  plaintiC;  to  be  delivered  bv  defemtant  to  plaintii^ 
so  as  |o  make  defendant  liable  if  he  defiven  it  sfter 
notice  to  the  plalntift  Case  of  coUusien  betweeo 
plaintiff  and  defendant  essential  to  entitle  plsbdiTi 
attorney  to  issue  execution  for  damages  leoovoed 
agidnst  defendant,  283 

-^  No  gronnd  for  eiaminers  refusing  to  enoriBC 
derb,  that  the  master  to  whom  he  was  articled  hsd 
more  than  two  derks  at  the  tin>e,  245 

-— M  London  agents  finally  becoming  aitotnies  bi  die 
cause,  and  receiving  costs,  no  right  to  rttab  a  por- 
tion firom  client  to  satisfy  claims  (rf*  country  attsiiiiet 
who  have  made  no  demand.  Money  hsid  and  re- 
ceived maintainable  by  client  for  such  amount,  Ul 

-.i^  SeeCotU. 


i?ail— In  action  against  acceptor  of  bill  ef  eiehMige 
drawer  competent  to  becoaoe  bail»  176 

— -  After  bail  rejected  for  ineonpeteney,  etbets  eta- 
not  be  substituted  without  leave  under  Rule  I  of  1 
WiU.  4,  189 

— -  Word  '•  settled,"  not  neceesnnr  in  affidavit  to 
hold  to  bail-on  an  account  stated*  999 

Bail  Bond — Judge's  order  to  deliver  up  to  lecaneeAed, 
on  the  ground  of  defiMtlve  indorsement  on  writ,  ict 
aside  by  the  Court,  if  obtained  on  a  sommens  to  set 
aside  the  bail-bond  for  irregularity,  25 

..^  Where  not  stated  as  a  security  within  rule  Hilsrj 
term,  2  Will.  4,  241 

Banker — Liability  of  surety  for  good  conduct  ef 
banker's  derk,  where  he  is  allewed  to  become  t 
customer,  126 

— -  See  Bank  of  Bngbnd. 

Bank  nf  £e^teW— Acceptance  by  more  than  sii  fier- 
sons  in  partnership  as  bankers  within  sixty-five  miiet 
of  liondon,  in  the  course  of  trade,  of  bill  of  eichsngc 
at  a  date  less  than  six  months,  Hlegal  under  3  &  4 
WilL4.c.98,  158 

BaiiArrtfp/~Bond  with  penalty  conditioned  for  jay 
ment  of  money  lent,  and  interest,  at  stipuUted  dsys, 
forfeited,  though  interest  after  the  day  accepted,  tod 
surety  who  becomes  bankrupt  after  such  (orfeitwc, 
not  liable  to  action  for  defeult,  subsequent  to  his  cer- 
tificate, by  non-payment  of  sum  len^  1 13 

Baron  and  Feme.    See  Deed. 

Bill  of  Exchange — Necessity  of  allegation  of  promiie 
to  pay  by  defendant,  in  assumpsit  b  j  indorsee  against 
drawer  for  defeult  of  payment,  110 

— M  Necessity  of  averment  of  Indorsement,  tt  *«dl 
as  delivery  of  bills  of  exchange  by  indorsee  to  pbia- 
tifih,  in  action  aeainst  acceptor  of  biBs  made  paysblc 
•     to  the  order  of  the  drawer,  255 

-.^^  Plea,  in  debt  on,  of  payment  of  a  sum  of  money 
into  court,  and  that  defendant  is  imt  indebted  to  a 

S eater  amount,  semble  bad  on  demurrer,  within  mle 
ilary,  4  WIH.  4.    Objecthm  too  bite  after  venhct 
for  defendant,  273 
-.i^  Where  one  director  of  joint  stock  ooaiBany,oo 

authority  to  bind  others  by  acceptance  cf,  346 
--^  See  Bank  of  England.    Ship  and  Shipping. 
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Biil  ^  Parihuhr» — Defi»iulaiit  not  eniiUed  to,  where 
declaration  reduced  on  amendrpent  to  a  count  on  a 
bill  of  exchange,  and  particulars  previously  delivered 
state  that  the  sum  sought  to  be  recovered  is  only 
part  of  the  consideration  given  for  the  bill,  26 

-_  As  to  the  nccesstiy  of  plaintiff's  producing  a  note 
as  the  only  contract  on  which  cause  of  action  is 
founded,  in  an  action  to  recover  interest  upon  a  prin- 
cipal soni,  the  bill  of  perticulars  stating,  "  and  for 
which  principal  sum,  toe  note  of  hand  m  which  the 
following  is  a  copy,  was  given  by  the  defendant  to 
the  plaintiff,"  the  declaration  making  no  allusion  to> 
the  note,  117 

i^eiM^— Where  penalty  of,  proveable  u  ft  debt  agunst 
a  bankrupt  surety,  113 

«•«—  As  to  lisbility  of  surety  in  bond  for  good  conduct 
of  banker's  clerk,  who  hsis  misconducted  himself  in 
consequence  of  being  allowed  to  become  a  customer, 
and  to  keep  an  account  with  the  bank,  126 

Breach  of  Promise  of  Marriage — What  pleas  not  bad 
by  reason  of  putuog  many  matters  in  isiue»  end  of 
uncertainty,  180 

Broker.  See  Money  had  and  received.  Principal  and 
Agent. 

Church  Landi — Agreement  whereby  churehwardens 
and  overseers  consent  to  liquidation  of  debt,  by 
charging  church  lands,  an  incumbrance  affecting 
land.  Whether  churchwardens  and  overseers  can 
mortgage  church  Unds  under  59  Geo.  3.  c,  12,  193 

Churchwarden  and  Overseer  "^  Power  to  mortgage 
church  lands,  193 

Compaiiy---Covenant  not  maintainable  against  a  canal 
navigation  company  for  arrears  of  interest  upon  a 
loan  secured  by  deed-poll  providing  for  payment  of 
interest  half*}rearly,  and  given  in  pursuance  of  a 
statute  authorizing  the  company  to  raise  money  by 
any  instrument  under  their  common  seal  upon  the 
security  of  the  undertaking,  rates,  duties,  &&,  by 
way  of  mortgage,  to  as  that  ail  who  advanced  money 
should  be  cremtors  in  equal  degree,  and  no  prefe- 
rence be  given  to  any  in  respect  to  the  priority  of 
advancing  their  money,  or  the  dates  of  their  securi- 
ties, 177 

Coneideration,  Set  Accord  and  Satisfocdon.  Con* 
tract 

CemeoUdation  Rule—not  opened  to  try  another  actbn 
where  two  verdicts  disapproved  of  by  the  Judge,  265 

Cowirocf— In  action  for  not  accepting  Gallipoli  oil,  vis. 
250  casks,  plea  that  casks  were  not  well  seasoned,  or 
fU  and  proper  for  the  purpose  of  containing  oil,  bad, 
if  no  allegation  that  oil  was  injured  or  deteriorated 
in  value,  193 

— —  Where  day  for  completion  of  building  con- 
tfact,  directory  only,  so  as  to  allow  plaintiff  to  de* 
dare  on  indebitaiut  aseumpsii  generally,  205 

— — -  Insuffideney  of  consideration  in  agreement  bv 
tenaxit  to  repair,  and  landlord  to  forbear  to  sue,  309 

..  What  is  fiot  an  agreement  in  restmint  of 

trade,  66 

Copyhold'^TenBnt  in  remainder  not  bound  to  come  in 
and  be  admitted  and  pav  a  6ne  ou  death  of  tenant 
for  life,  without  a  special  custom,  or  an  apportion- 
ment of  the  fine  at  the  time  of  the  admittance  of 
tenant  for  life,  though  the  6ne  on  such  admittaocf 
was  merely  nominal,  20 

{Joeie — Affidavit  on  motion  to  enter  judgment  for  de- 
fendant, in  action  by  administrators,  on  a  plea  stating 
«  fraudulent  agreement  with  intestate,  must  negar 
tive  all  knowledge  of  the  fraud  on  the  part  of  ihe 
plaintiffs,  8 

■   I        Prothonotary  not  justified  in  taxing  costs  of  un- 
defended action  on  bill  of  exchange  tried  at  the  as- 
siaes,  as  if  it  had  been  tried  in  London,  7  ^ 
»  Question  whetlier  a  battery  is  admitted  upon 

the  record  so  as  to  preveoi  the  Judge  from  certifyinj^ 


to  dmrive  the  plaintiff  of  full  conts,  under  43  Elis. 
c.  6,  31 

Coets — Defendant's  right  to  costs  of  cause,  and  issue  as 
to  right  of  way,  for  water,  and  witnesses  giving  evi- 
dence also  upon  other  issue,  in  trespass  for  breaking 
and  entering  plaintiff's  close  and  pulling  down  a 
gate,  plea  justifying  under  a  right  of  way  for  water 
and  goods,  and  verdict  for  defendant  as  to  water,  and 
against  him  as  to  goods,  135 
■  I  Objections  to  8peaker's  certificate,  on  applica- 
tion  to  enter  nn  judgment  for  oosts  under  9  Geo.  4. 
c  22,  130 

^-i—  Sum  levied  for  costs  ordered  to  be  returned, 
where  attorney  who  hat  defended  action  without 
authority,  is  in  insolvent  cireumstances,  175 
I  RigQt  of  defendant  to  costs  of  special  pleas 
where  pUdnt^  claims  a  larger  mm  in  nis  deoara- 
tion  and  particulars  than  he  afterwards  takes  out  of 
court  on  eutering  a  nolle  proefouit  183 

.  I  I  Trespass  for  breaking  and  entering  plaintiff's 
dwelling-nouse,  damaging  looks,  taking  goods,  &c. ; 
pleas,  first,  net  guilty ;  seeondly,  that  therf  being  an 
arrear  of  rent  mr  eighty-four  weeks  due,  defondant 
entered  for  the  purpose  of  distraining,  the  outer  door 
being  open.  Veraiot  for  plaintiff  on  the  first  plea, 
one  fortbing  damages:  for  the  defendants  on  se- 
cond : — Held,  that  the  plaintiff  was  not  entitled  to 
have  his  costs  taxed  withont  a  certificate  from  the 
Judge,  184 

— —  to  mortgagee  by  7  Geo.  2.  c.  20.  s.  1,  between 
party  and  party,  237 

■  III  Set-off  by  plaintiff  of  costs  of  a  discharged  rult 
to  deliver  up  the  bail-bond  to  be  cancelled*  against 
the  costa  of  judgment  as  in  case  of  a  nonsuit,  within 
rule  93  of  HiUry  term.  2  WilL  4,  237 

^-i—  Attornies*  bill  for  procuring  acknowledgments 
of  married  women  under  3  6(  4  Will.  4.  c.  74,  and 
enrolling  certificate,  not  taxable,  238 

.—  Attornies'  bill  reUting  to  judgment,  where  not 
taxable,  243 

M    I    Liability  of  defendant,  who  has  changed  the 
venue,  on  making  rule  absolute,  to  carry  it  back*  245 

^—  Judge's  certificate  for  higher  «ea|e  of  costs  grant- 
able,  though  cause  not  tried,  but  verdict  taken,  subject 
to  a  reference,  303 

I  Plaintiff  entitled  to  general  costs  of  cause,  in  debt 
for  work  and  labour,  and  for  goods  eold  and  delivered, 
plea  to  the  second  count  ntrnquam  indebitaiut,  except 
as  to  a  certain  sum  paid  into  court,  verdict  for  the  de* 
feodant  on  fiiat  count;  and  for  plaintiffon  the  second 
count,  with  nominal  damages,  on  the  ground,  that 
the  defendant  was  ait  some  time  indebted  to  the 
plaintiffin  a  largersum  than  was  paid  into  court,  312 

■■  I  I  of  a  writ  of  inquiry  in  oovenaot  not  to  be  taxed 
on  reduced  scale,  331 

«—  See  Attorney.    Interpleader.    Witness. 

CSoMnoni— Whether  covenants  in  articlea  for  a  voyage 
to  the  Southern  Whale  Fishery  separate  and  inde^ 
pendent,  or  performance  of  master's  covenants  a 
condition  nreoedent  to  his  right  of  action  against  the 
owners,  4i 

—— .—  Where  not  maintainable  against  a  can^  com- 
pany for  arrears  of  interest  upon  a  loan  advanced 
and  secured  pursuant  to  their  act  of  parliament,  177 

II  ConstvttcCi^n  of  demise  of  a  raul  and  stream  of 
water,  with  the  exception  of  such  part  of  the  stream 
as  should  be  sufficient  for  the  supply  of  certain  esta- 
blishments, and  such  person  or  persons  as  the  gran- 
tors had  conlraoted  or  should  contract  to  suppljt 
with  water  from  the  stream ;  with  a  proviso  that 
such  a  quantity  should  be  left  to  flow  to  the  mill  as 
should  be  sufficient  for  the  working  thereof  for 
twelve  hours  a  day,  and  a  covenant  for  quiet  enjoy- 
ment, &C. :  and  what  is  a  sufficient  allegation  of  a 
breach.  317 

■  I       Itt6uffii;iency  of  plea»  in  covenant  for  not  re- 
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pairing,  &e.,  that,  in  consideration  that  defendant 
hRd  become  the  occupier  ot  the  premises,  and  pro- 
mised to  repair  on  or  before  a  certain  day,  plaintiff 
promised  to  forbear  until  that  day,and,if  the  premises 
should  be  then  repaired,  to  forego  all  claim,  308 

Covenant,    See  Costs.    Landlord  and  Tenant. 

Cuitom — as  to  right  of  lien  of  warehouse-keepers  in 
the  city  of  London,  where  bad,  131 

Debt — ^Plaintiff  entitled  to  verdict,  though  hit  particu- 
lars leave  a  balance  amounting  only  to  sum  paid  into 
court,  if  defendant  only  pleaib  nunquam  indehitatmi 
except  as  to  that  sum,  211 

DecUiration — Where  lodged  in  the  oflSce,  held  to  be 
delivered  from  the  day  of  giving  notice  thereof,  39 

-^— i-  Insertion  of  initial  only  of  plaintiff's  second 
name,  no  ground  for  setting  aside  for  irregula- 
rity, 237 

Deed — Interested  commissioner  may  make  affidavit  of 
verification  of  acknowledgment  by  married  woman, 
and  of  the  other  circumstances  reauired  to  be  sMted 
by  the  rules  of  Hilary  term,  4  Will.  4,  28 

-»•  Lien  of  commissioners,  under  3  &  4  WilL  4.  c  74, 
for  fees,  SO 

Demurrer — Party  not  marking  points  in,  &e.,  accord- 
ing to  rule  Trinity  term,  1 1  Geo.  4,  made  to  pay  costs 
of  postponement,  290 

Distress.    See  Arbitration.    Replevin* 

Distringas.    See  Process. 

Ea§t  India  Trade.    See  Ship  and  Shipping. 

Ecclesiastical  Lease — Lease  by  vicar  of  messuages  and 
land,  not  above  ten  acres,  for  twenty- one  years, 
made  when  less  than  three  years  of  former  lease 
unexpired,  where  not  void  under  13  Elis.  c.  10,  14 
Etis.  c  11,  and  18  Elis.  c.  11,  55 

Ejectment — Agreement,  to  support  application  under 
1  Geo.  4.  c.  87.  s.  1,  must  be  stamped  at  the  time  the 
rule  nisi  is  obtained^production  of  a  copy  of  agree- 
ment insufficient,  40 

«— -^  Judgment  against  casual  ejector,  though  de- 
claration dated  of  a  term  not  arrived,  if  notice  at  the 
foot  correct,  101 

-^—  Notice  to  (^nit  by  agent  of  lessor's  agent,  insuf- 
ficient to  maintam,  235 

— »—  Rule  nUl  against  tenant,  under  1  Geo.  4.  c.  87, 
not  i^nted,  unless  notice  at  the  foot  of  the  declara- 
tion in  the  form  prescribed  by  the  sutute,  241 

— »—  Mortgagee  by  common  law  conveyance  of 
copyhold  premises,  cannot  maintain.  Whether 
widow  of  mortgagor  continuing  in  possession  after 
his  death,  estopped  bv  recital  in  such  conveyance 
from  disputing  title  of  lessor  of  the  plaintiff.  *  New 
trial  instead  of  nonsuit  granted,  to  save  expense  of 
beginning  de  nottOt  319 

— — -  See  Mortgage. 

Evidence— ^TiXxjin  day-book,  by  deceased  clerk  of 
plaintiff's  attorney,  of  tender  to  satisfy  claim  of  lien, 
admissible  as  evidence  of  tlie  tender,  69 

«—  Information  derived  from  inspection  of  title- 
deeds,  not  allowed  to  be  given  in  evidence,  to  im- 
peach mortgagee'a  title  by  an  attorney,  applied  to  by 
mortgagor  to  advance  money  to  pay  off  the  mort- 
gage. 107 

«—  Documents  firom  Bodleian  Library  and  Rolls 
Chapel,  not  admissible  on  argument  of  case  from 
Equity,  for  the  purpose  of  proving  certain  specific 
fiicts,  158 

— —  Where  advertisement  three  months  afUr  building 
agreement  between  plaintiff  and  defendant's  son, 
admissible  in  indebitatus  assumpsit  against  defendant 
as  principal,  to  shew  conduct  and  intentions  of  de- 
fendant and  his  son,  and  that  the  agreement  was 
fraudulent,  205 

M»  Oral  evidence  of  agreement  to  alter  day  for  de- 
livery of  premises  under  contract  for  purebaaing 


lease,  where  inadmissible  ai  against  4th  lectioQ  of 
statute  of  Frauds,  326 

£xer«/or— Payment  of  interest  of  promisiory  neteby 
maker  until  his  death  ;  bequest  by  him  of  fbniitare 
to  W,  his  sister  and  executrix,  for  life,  rnnainder  to 
C ;  payment  of  interest  bv  W,  and  an  applicstionby 
the  attorney  for  the  holder,  stating,  thst  interest 
was  cbimed  against  her  individually ;  and  a  receipt 
given  not  naming  her  as  executrix ;  executor  of  W. 
permitting  C.  to  take  poasession  of  tlie  fiimitare  soon 
afler  the  death  of  W,  held  guilty  of  a  detNufosif, 

'  and  liable  to  pay  amount  of  promissory  note  4*  bemt 
propriiSt  95 

— ^  Question  as  to  what  amounts  to  a  ratiftcstion  by 
executor  of  what  has  been  done  with  regard  to  the 
funeraL  Such  question  properly  left  to  the  jvy. 
Acts  amounting  to  a  ratification  before  admtoistn- 
tion,  binding  by  relation  after  administimtMo,  290 

Execution.    See  Insolvent. 

Fines  and  Recoveries— AfRdnvits  of  verification  taken 
before  a  commissioner,  allowed  to  be  filed,  tboogh 
not  entitled  in  this  court,  235 

--^  Omission  of  the  word  **  tithes,'*  where  witiua 
s.  8.  of  3  &  4  Will.  4.  c.  74,  and  no  ameDdment  of 
proceedings  necessary,  236 

FtfT^ery— No  title  to  an  instrument  negotiable  by  iti- 
dorsemcfnt  only,  through  a  forged  indorsement,  5 

Formedon — Whether  tenant  can  demand  a  view  sfler 
a  general  imparlance.  Demandant  cannot  trrst 
sucti  demand  as  a  nullity,  and  sue  out  the  writ  of 
petit  cape,  but  must  counterplead  or  demnr  thereto^ 
251 

— ^  in  Reverter — where  the  proper  remedy  cf  heir, 
and  within  what  time  it  should  be  sued  out,  191 

Fraud— Vf  here  a  fraudulent  agreement,  to  which  the 
defendant  was  a  party,  is  a  good  plea,  so  as  to  pre- 
vent the  plaintiff  from  obtaining  judgment  noe  s^ 
stante  veredicto,  2 

Frauds,  Statute  cf—Onl  agreement  to  alter  day  of 
delivering  possession  of  premises,  according  to 
written  contract  for  purchase  of  leaae,  not  admissible 
in  action  to  recover  deposit  money,  Z26 

Oaming — Contract  for  delivery  of  certain  amonnlof 
foreign  stock  or  securities  at  a  future  day.  whether 
the  price  shall  then  be  higher  or  lower,  or  that  party 
bound  to  deliver  the  stock  shall  be  at  liberty  to  com- 
pound by  naying  the  diffinrence  between  the  price  on 
the  day  of^the  contract,  and  on  the  futureday.isnot 
illegal  at  common  law,  or  void  within  14  Geo.  S> 
c.  48,  75 

Goods  bargained  and  sold.    See  Tender. 

Habeas  Corpus ^Frleoner  brought  up  under,  not  enti- 
tled to  be  discharged,  if  not  in  custody  for  the  csoae 
stated,  on  making  application  for  the  writ.  Patty 
obtaining  writ  to  begin,  when  prisoner  brought  np.  U 

He<r-a<- Locff— Competency  as  witness  to  prove  hie 
own  title,  119 

imparlance.    See  Formedon. 

Imprisonment — What  a  commencement  o^  under  sec- 
tion 34  of  Insolvent  Debtors  Act,  351 

Insolvent — Arrest  of,  not  a  commencement  of  imvri* 
sonment  within  section  34  of  Insolvent  Debtors  Act, 
where  party  afterwards  left  in  the  care  of  a  friend 
of  the  officer,  not  his  assistant,  361 

Insurance — Consolidation  rule  not  opened  to  try  an- 
other action,  where  two  consistent  verdicts  of  the 
jury  had  been  disapproved  of  by  the  Judge,  and  the 
Court  had  reflwed  to  grant  auotber  new  trial,  265 

/fifrr#j^-~ Reference  to  Master  to  compote,  before  en- 
tering up  judgment  for  principal  and  interest,  tboogh 

'   affidavit  atating  what  is  doe  for  interest,  229 

Inlerpleader-'-Ordtr  of  the  Court,  where  none  of  the 
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parties  appear  to  a  iheriff *•  rule,  that  they  shall  be 
enjoined  rrom  bringing  bn  action  against  the  sheriff, 
and  that  Prothonotary  shall  ascertain  what  portion  of 
the  goods  shall  be  sold  to  pay  the  sheriff's  ezpensest 
poundage,  ftc,  30 

Inlrution — whether  writ  of,  can  be  maintained  forin« 
trosion  upon  death  of  an  equitable  tenant  for  life? 
Maintainable  by  claimant  under  a  devise.  Limita- 
tion as  to  time  of  suing  out,  fifty  years,  245 

Irregularity — where  summons  states  one  jrregulsrity, 
oraer  cannot  be  obtained,  at  the  hearing,  for  another, 
25 

^.—  Applying  to  plaintiff  after  service  of  writ,  regret- 
ting expense  incurred,  and  offering  to  pay  half  debt 
and  costs,  a  waiver  of  irregularity  in  copy  of  writ 
served,  by  reason  of  wrong  year  beine  mentioned 
therein,  the  indorsement  on  copy  and  toe  writ  itself 
being  correct,  215 

Jidnt'Stock  Coarpany—InsuflSciency  of  proof  of  implied 
authority  to  one  director  to  bind  the  others  by  hia 
acceptance  to  bills  of  exchange,  346 

Judgt^t  Order,    See  Practice. 

y«<^m<— Satisfaction  not  allowed  to  be  entered  on 
the  roil,  where  warrant  of  attorney  signed  by  onlv 
four  out  of  five  plaintiffs,  where  absence  of  the  fifth 
(out  of  the  kingdom)  the  only  reason  given  for  the 
omission  of  his  signature,  100 

•^—  Taxation  of  costs,  and  signing  final  judgment, 
where  allowed,  though  more  than  two  terms  have 
elapsed  since  judgment  pronounced,  250 

Judgment  fcr  unmt  of  Piea,    See  Practice. 

Jurhdiction,    See  Set-off. 

yKfy-^Ststement  of  foreman  of,  as  to  opinion  of  jury, 
during  summing  up,  no  ground  for  altering  verdict 
inconsistent  with  that  opinion,  62 

Landlord  and  Tefrofi^— Whether  tenancyfor  a  quarter, 
within  4  Geo.  2.  c.  28.  Agreement  with  Lords  of 
the  Treasury,  that  defendanU  should  become 
tenants  of  a  wharf  for  the  quarter,  at  a  fixed  rent 
per  quarter,  and  give  bond  to  pay  rent  on  or  before 
the  first  day  of  the  quarter  dunog  the  holding,  and 
in  respect  of  which  tlie  Lords  of  the  Treasury  have 
given  defendants  three  months'  notice  to  quit,  not 
sufficient  to  sustain  declaration  by  purchaser  of  pre- 
mises in  action  to  recover  double  value  for  holding 
over  after  six  months'  notice  to  quit,  the  declaration 
alleging,  that  defendants  held  premises  as  tenants 
for  a  term  of  years,  that  is  to  say,  from  year  to  year, 
for  so  long  a  time  as  the  plaintiffs  and  defendants 
should  respectively  please.  Conveyance  made  to 
plaintiff  before  expiration  of  such  three  months' 
notice  to  quit,  will  not  sustain  count  for  holding 
over  after  expiration  of  the  three  months'  notice, 
alleging,  that  defendants  held  an  undivided  moiety 
as  tenanu  for  the  remainder  of  a  tenancy  for  a  term 
of  years  theretofore  granted  to  defendatns,  83 

—  Condition  of  the  premises  at  the  time  of  demise, 
may  be  considered  by  jury  in  action  on  covenant  to 
keep  and  leave  in  tenaoMole  repair,  129 

— i^  Notice  to  quit  b^  agent  of  lessor's  sgeot  insoffl- 
dent  to  maintain  ejectment,  235 

— ...  Form  of  notice  in  ejectment  by  landlord,  under 
1  Geo.  4.  c.  87,  241 

— .-.  See  Ejectment 

Lease  —  Proviso  in  mortgaffe-deed  that  mortgagee 
should  retain  possession  of  premises  until  a  future 
day  if  he  did  not  make  default  in  payment  of  in- 
terest, amounts  to  re-demise  of  premises  by  mort- 
gagee to  mortgagor  for  the  term  specified,  sul)(}ect  to 
be  defeated  bv  such  non-payment,  83 

— .-.  Lessee  holding  under  void  lease,  liable  in  assump- 
sit for  breach  of  covenants  ;  but  not  beyond  the  term 
for  iqjnry  done  by  strangers ;  also  liable  until  the 
tnd  of  the  term  for  use  and  occupation,  having 


received  rent  from  hb  under-tenants  imtil  that  timci 
283 

Leetor  and  Lessee — Liability  of  intended  lessee  to  les- 
sor's attorney,  where  lease  never  executed,  213 

Libel — Question,  whether  an  action  was  for  a  libel  in 
the  course  of  the  plaintiff's  business,  or  for  slander 
of  his  title  to  shares  in  a  silver  mine,  33 

-^.— i-  Plea  justifying  publication,  on  the  ground  of 
probable  cause,  bad  for  omitting  to  allege  defendant's 
knowledge  of  focts  amounting  to  probable  cause  at 
the  time  of  the  publication,  or  that  he  acted  upon 
them.  Plea  stating  a  charge  before  a  Magistrate, 
but  not  alleging  that  it  was  founded  in  facts  which 
made  it  true,  or  that  publication  was  justified  by  the 
occasion,  being  a  true,  full,  and  faithful  account  of 
proceedings  in  a  court  of  justice,  held  ill.  Publica- 
tion of  observation  by  a  stranger  to  proceedings  not 
within  privilege  conferred  upon  publication  of  what 
takes  place  in  courts  of  justice.  Whether  fair  and 
correct  account  of  proceedinga  ex  joarte,  upon  a 
charge  before  a  Magistrate,  is  a  privileged  publica- 
tion, 337 

Lien — of  commissioners  under  3  &  4  Will.  4.  for  their 
fees  on  deeds  which  come  into  their  possession  in 
the  performance  of  their  duties.  One  commissioner, 
who  has  been  paid  his  fees,  no  n^ht  to  retain  deeda 
for  fees  of  another  without  authority  from  the  other, 
30 

«i^  Custom  for  public  warehouse-keepers  in  city  of 
London  to  have  a  general  lien  on  all  goods  housed, 
or  remaining  in  their  warehouse  for  or  in  the  name 
of  other  peraons,  by  whom  they  are  retained  or  em- 
ployed, for  money  or  balances  due  from  such  mer- 
chants or  persons,  on  account  of  advances  or  expenses 
In  paying  duties  or  customs  on  goods  consigned  to 
them  from  abroad,  or  payment  of  freight  and  charges 
for  conveyance  of  sucb  goods  to  the  port  of  London, 
or  entering,  landing,  and  warehousing  such  goods, 
bad  in  law,  131 

Limitaiicns — Distress  for  arrears  of  annuity  created  by 
will,  within  s.  2  of  3  &  4  Will.  4.  c.  27,  and  must  be 
brought  within  twenty  years  next  after  the  right  of 
the  party  distraining  first  accrued.  Abridgment  of 
amount  of  arrears,  in  replication  to  plea  in  bar,  not 
available,  where  the  fact  appears  upon  the  record 
that  no  distress  wss  made  for  more  than  twenty 
years  after  the  right  to  distrain  first  accrued,  171 

-^.— i-  as  to  suini^  out  writ  of  intrusion,,fifty  years,  245 

—  Construction  of  a  letter  to  take  case  out  of,  as 
an  unconditional,  unc^ualified  acknowledgment  of ' 
liability.    Amount  claimed  proveable  by  extrinsic 
evidence,  if  existence  of  debt  clearly  Atablisbed. 
Construction  for  the  jury,  261 

— *.-*  See  Writ  of  Right.    Formedon  in  Reverter. 

Metropolitan  Paving  >/c/— Construction  of  section  58 
as  to  what  is  vacant  ground,  or  an  exposed  and 
danserous  place,  and  what  are  the  casualties  and 
accidents  for  the  prevention  of  which  the  commis- 
sioners are  authorised  to  set  up  posts  and  rails,  275 

Money  had  and  rfcetoeef— maintainable  against  prin- 
cipal, by  broker  who  has  sold  Guatemala  bonds,  and 
handed  proceeds  to  defendant,  where  the  bonds  are 
returneo  as  not  being  sealed,  and  broker  rescinds  the 
contract,  and  returns  money  to  purchaser,  201 

—  maintainable  against  London  agents  by  client 
for  costs  received  by  them,  if  they  were  attomies  at 
the  time  the  cosU  were  paid,  253 

—  Captain  of  ship  drawing  bill  on  owner's  agent 
for  value  received  in  stores  for  ship  not  liable  to  ac- 
tion for  money  had  and  received  by  owner,  314 

Mortgage—Cosxs  to  mortgagee  by  7  Oeo,  2.  c  20.  s.  1, 
Uxed  as  between  party  and  party,  237 

—  Mortgagee  of  copyhold  by  common  law  con- 
veyance not  entitled  to  maintain  ejectment,  319 

-— .—  See  Stamp.    Use  and  Occupation. 
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Municipal  Corporation  Ael — Rated  inhirtiUanCt  not  tn- 
competent,  under  section  92,  to  prove  title  of  lewor 
of  plaintiff,  in  ejectment  by  mortgagee  to  recover 
corporation  landa,  187 

Negligence — Aa  to  obligation  of  owner  of  adjacent 
building  toffivt  notice  to  his  neighbour  of  hit  inten- 
tion to  pull  it  down,  and  hia  liability  for  negli^enca 
in  pulling  down  hit  wall,  lo  aa  to  injure  the  adjoining 
wall  or  building,  47 

..—  See  Action.    Promiasory  Note. 

New  Trial^noi  granttd,  upon  question  peculiarly 
within  province  of  Jury,  unlesa  verdict  clearly 
wrong,  127 

_  Question  aa  to  granting  a  new  trial  after  two 
consistent  verdicts,  disapproved  of  by  the  Judge,  265 

— —  Practice  aa  to  Judge  sending  his  notes  on  mo- 
tion for  new  trial  on  writ  of  trial  sent  to  a  court  of 
record,  273 

— .  instead  of  nonsuit  in  action  of  «;}ectment,  where 
objectiona  on  which  leave  to  enter  nonsuit  was  re- 
served, are  independent  of  merits,  and  such  as  will 
probabW  bt  rennoved  upon  a  aecond  trial,  319 

— .  Where  granted  after  two  concurrent  verdicts, 
348,  n. 

Notio  prosefttl— Comtruction  of  section  33  of  3  ft  4 
Will.  4.  €.42,  aa  to  defendant's  right  to  costs  of  spe- 
cial pleaa,  183 

tyfUe  Hours,  334 

Otfer — Creditore  of  intestate  aning  surety  in  adminis- 
tration bond,  and  making  profert  thereof^  not  allowed 
to  furnish  authenticated  copy,  or  produce  bond  at  the 
Register's  Office  of  Doctors  Commons,  231 

Par/roMenl— Returning  officers  incidentally  charged, 
in  election  petition,  with  miacondnct,  no  relief  being 
praved  agsinst  them,  not  **  parties**  within  sect.  36 
of  9  Geo.  4.  c.  22,  so  as  to  render  Speaker'!  oerii- 
6cate  for  coats  void,  on  account  of  the  omission  to 
serve  them  with  notice  to  appear  at  the  bar  of  the 
Houce,  and  Interfere  in  atnklng  the  committee. 
Whether  such  objection  to  Speaker's  certificate  can 
be  made  by  them  after  appearing  before  the  com- 
mittee, and  defetuiing  theoiaelves  against  alleged 
misconduct,  or  by  the  sitting  members  petitioned 
against  Recogmsance  agreeing  with  scnedule  of 
statute  9  Oea.  4.  c  22,  bat  differing  in  form  from 
what  is  required  bv  sec  5,  valid.  Keport  of  com- 
mittee not  vitiated  by  silence  as  to  chargea  advanced 
incidentally  affainat  retornlng  officen.  Speaker's 
certificate  condoaive  as  to  amount  of  ooata,  and 
Court  no  power  to  inquire  whether  costs  not 
strictly  occasioned  by  opposition  of  sitting  mcmbera 
were  infduded  in  taxation.  Suggestion  on  roll  of 
circumstances  under  which  Judgment  is  entered 
under  sec.  63  of  9  Geo.  4.  c.  22,  not  allowed  for  the 
purpoae  of  takine  opinion  of  Court  of  Error.  Judg- 
ment signed  on  Speaker's  certificate  limited  to  sum 
spedfled  therein  ;  cannot  include  costs  of  rule  for 
entering  up,  138 

Patent — New  combination  of  old  materials  producing 
new  result,  the  subject-matter  of.  Enrolment  of 
specification  after  patent  for  same  invention  is  seal-  - 
ed,  and  discovery  is  known  in  the  market,  not  alone 
proof  of  vrant  of  novelty  In  manufocture  made  under 
patent  so  sealed,  225 

Pauper-^nor  dispaupered  after  litigation  ended,  250 

Payment,    See  Attorney. 

Pavment  of  Money  into  Cour/~ Admission  by,  under 
old  practice,  with  plea  of  non  auumpeit  aa  to  the  re- 
mainder, the  same  as  payment  when  pleaded  under 
the  new  nrie  vrith  a  denial  that  plaintiff  suffered  da- 
mage beyond  the  aum  ao  paid  in,  condtidiog  wkh  a 
verification,  290 

-i.  See  Debt 


Pleading'^AddidoBal  time  by  conacat  computed  inm 
date  of  Judge's  order,  not  firom  expiration  of  tnc 
allowed  by  rule  to  plead,  26 

•— »  Role  to  plead  entered  bclbra  delivery  of  no- 
tice of  declaration  having  been  filed  at  the  oftce,  a 
nullity,  39 

.i^  What  a  suffident  atateonentof  grotrnd  of  action, 
in  case  for  removing  vanlta  and  walls  a^acent  to 

Slaintiff's  vault,  and  thereby  weakening  the  fooo- 
ation,  &c    Objection  to  aetting  foith  of  plaintiff'i 
right  and  title  to  be  taken  by  apecial  demurrrr. 
Pleas,  that  no  obligation  or  duty  was  cast  on  defim- 
dant  by  law,  whera  bad,  47 
— —  Plea  of  enjoyment  of  right  of  eooHnoB  for  thnty 
yean,  omitting  word  **  next,"  good  on  apcdal  de- 
murrer, 65 
— i^  Allegation  of  date  of  settling  day,  not  necessaiy 
in  plea  to  action  on  bill  of  exchange,  that  it  was 
deposited  as  security  vrith  plaintiff  upon  unlawfid 
*  waigtra  relating  to  ttie  future  prices  and  value  a( 
foreign  stock ;  diffiKeace  between  the  price  on  set- 
tling day,  as  alleged,  and  that  proved,  no  variance,  105 

—  Plea  In  trespass  justifying  under  right  of  way  ta 
fetch  gooda  and  water,  distributive,  135 

— i^  Trover  for  etchings,  impreasiom,  pictmea,  and 
platea;  plea,  claiming  general  lien  for  work  and 
labour }  replication,  that  etchings,  impresrieni,  and 
pictures  were  printed  fit>m  platea  delivered  for  that 
purpoae  to  defondant,  mud  that  he  waa  cniiloyad 
unoer  distinct  and  separate  contracts;  rejoinder, 
denying  employment  under  the  distinct  contracts. 
Replication  lield,  not  to  lead  to  iounaterial  utmt, 
ana  repleader  not  awarded,  09 

-^-  Where  plea  operates  aa  denial,  in  foct,ef  expre« 
promise  or  contract  alleged  in  declaration,  and  is 
bad,  as  amounting  to  the  general  Issue,  75 

— —  Declaration  on  a  charter-party,  with  a  count  far 
the  hire  of  the  ship,  and  on  an  aooountatated,  alleg- 
ing aa  breaches,  that  the  defendant  did  not  load  a 
cargo  according  to  asreement ;  that  he  did  not  pay 
2001  for  the  hire  of  the  afaip  for  a  certain  time;  that 
he  did  not  pay  2ML  on  the  aocouot  atated.  Plea, 
that  the  defondant  paid,  before  action  brooght,  4761. 
lis,  7d,,  pared  of  the  several  soma  In  the  deciaiarioo 
mentioned,  In  full  satisfoctioa  and  diaohoige  of  aU 
the  damagea  by  the  plaintiff  sustained  and  accasisa 
ed  by  the  non-performanoc  of  the  aaid  f 
that  the  plaintiff  accepted  and  i 
full  satisiacUon,  held  bad,  170 

— —  Pleas  In  action  for  breach  of  proosise  of  mar- 
riage, where  not  bad  by  reason  of  psttting  nway 
raattera  in  Isaue  and  of  noeertainty,  180 

—  Costs  upon  plea  of  nunquum  imdeUtatms,  except 
aa  to  a  certain  sum,  where  defendant  waa  at  aasse 
time  indebted  in  a  larger  anaeaat,  312 

— ^  Departure  bv  reason  of  rdianoe  la  asewif  ee 
common  law  right  to  distrain,  and  in  repUcatioa  ee 
a  right  given  by  award  of  an  arbitrator.  Plea  ia 
bar  admitting  denrise,  but  aetting  np  asaJgnmsai. 
not  incongraoQS,  322 

—  See  Accord  and  Satisfoction.  Bill  of  Bxchaage. 
Contract.    Debt.    LtbeL 

Pof/eo— Where  defondaat  entitled  to  have  re-deisascd 
to  oflicer  for  the  purpose  of  taiatloa,  101 

—  Jud^ent  ordered  to  be  entered  fioas 
of  assodate,  without  making  out  a  new 
where  postea  lost,  234,  n. 

iVac<fc«— Application  to  aet  aalde  distringas,  and  re- 
turn money  levied,  by  reaaon  of  omission  to  indone 
amount  of  debt,  in  tone  If  made  before  writ  recara- 
able,  8 

—  Party  obtalniag  writ  of  habeaa  oorpua,  apea  as*- 
tion  for  discharge  bf  prisoaer,  to  begin,  1 1 

— —  Service  on  plaintiff  of  Jadge's  order,  that  phtn- 
tiff*s  attomeff  or  agent  shaM  deUvcr  better  parti- 
cnlftrs,  insnffident,  20 
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PraeHtt^'Ho  rule  to  pleftd  ttvcnil  pleat  nccenarjr, 
under  rale  34  of  Hilary  term,  3  Will.  4,  where  a  plea 
is  added  on  leave  to  amend,  89 

— i^  See  Appearance. 

Primeipml  ana  Agent — Power  of  broker  on  Stock  Ex- 
change to  rescind  contract  without  consulting  prin* 
dpal,  201 

-—  Liability  of  guardians  of  a  union,  who  have  em- 
ployed an  architect  to  make  plana  and  tpecificationB 
of  an  intended  workhouse,  to  a  surveyor  employed 
by  him  to  take  out  the  quantities,  notwithstanding 
a  condition  in  advertisement  for  tenders  to  perform 
the  work,  that  the  surveyor  is  to  be  paid  for  taking 
out  the  quantities  by  the  successfbl  competitor,  the 
guardians  having  ri^ected  the  plana  of  the  archi- 
tect, and  refused  to  accept  any  tender  according  to 
those  plans,  305 

-—  Authority  of  brokers  to  receive  price  of  railway 
shares,  so  as  to  make  a  tender  of  the  price  to  them 
good, 315 

Principal  and  Surety.    See  Bond. 

Prisoner — Di«char:^e  of^  under  48  Geo.  3.  c.  123,  though 
previous  requisition  and  reftisal  to  give  an  nccoont, 
and  make  an  aasignment  under  the  Lords'  Act. 
Application  to  compel  an  account  and  assignment 

Kmted,  where  previous  application,  under  48  Gea  3, 
d  been  reAised  by  reason  of  omission  to  give  ten 
days*  notice,  9 

/VocfM— Distringas  granted  by  Judge  in  vacation,  on 
aflSdavit,  stating  only  two  calls  and  one  appointment, 
not  irregular,  8 

~—  Second  capias  issued  into  same  county,  after  first 
has  expired  by  efllux  of  time,  should  be  an  original, 
40 

— ^  Distringas  sued  out  after  expiration  of  four 
months  allowed  for  duration  of  writ  of  summons, 
invalid,  112 

Promissory  Note—'So  titie  through  fbrged  indorse- 
ment if  negotiable  by  indorsement  only — trover 
maintainable  by  payee  against  maker  of  a  note 
stolen  before  indorsement,  and  paid,  when  due,  by 
reason  of  a  for^d  indorsement— negligence,  to  de* 
prive  payee  of  his  remedy,  must  be  clearly  proved,  5 

.— -  What  admission  by  maker  sufficient  to  war- 
rant eondasion,  that  he  has  received  formal  notice 
of  dishonour,  100 

^—  What  not  a  sufficient  notice  of  dishonour  by 
indorsee  to  maker,  243 

Regnla  OeneralU — As  to  the  times  for  opening  and 
closing  the  offices  of  the  Common  Pleas,  354 

Reversion,    See  Bcclesiastical  Lease. 

Replevin  Avowry  under  right  to  distrain  given  by 
arbitrator,  must  shew,  by  express  words  or  necessary 
intendment,  that  arbitrator  had  authority  to  give 
such  right,  or  that  the  question,  as  to  power  of  dis- 
tress, was  in  dispute,  822 

— —  See  Pleading. 

.SlfZ-o^— Court  of  Bankruptcy  the  proper  Court  to  ap- 
ply to,  for  the  purpose  of  setting  on  portion  of  debt 
secured  bv  a  judgment  in  the  Court  of  Common 
Pleas,  against  costs  incurred  by  plaintiff  On  petitions 
against  the  pldntiff  in  the  Court  of  Bankruptcy,  176 

Ship  and  Shipping— Contitntetion  of  articles  for  a  whal  • 
Ing  voyage,  upon  the  question  whether  the  perform- 
ance of  the  master's  covenants  wai  a  condition  pre- 
cedent to  his  right  to  recovei;  his  proportion  of  the 
proceeds  of  the  caigo,  41 

«—  Six  voyagee  not  now  the  "  rtgnhr  number  of 
voyages^*  of  a  ship  employed  in  the  East  India  trade, 
so  as  to  entitle  to  the  drawback  given  by  43  Geo.  3. 
c  136,  298 

«— -  Captain,  drawing  MH  on  owner's  agent  for  value 
received  in  stores  for  ship,  not  liable  to  action  by 
owner  for  money  had  and  received,  314 


Ship  and  Shipping^drntimctian  of  charter-party  as 
to  taking  in  a  cargo  of  enumerated  articles,  and 
mode  of  estimating  damages  b^  loss  of  freight,  occa- 
sioned by  filling  up  with  an  article  not  amongst  thoie 
enumerated,  332 

Slander—^*  He  has  defrauded  his  creditors,  and  was 
horsewhipped  off  the  course  at  Doncaster,"  not  ac- 
tionable as  affecting  plaintiff  in  his  proftuwion  of  an 
attorney;  judgment  arrested  after  verdict  by  the 
jury  finding  tnat  they  had  a  natural  tendency  to 
mjure  plaintiff  morally  and  professionally,  279 

Slander  ^  Title — Express  allegation  of  special  damage 
essential  in  declaration  for^-Where  special  damage 
alleged  is  not  sufficient!  and  question  whether  actk>n 
is  for  a  libel  on  plaintiff  in  the  courte  of  his  business, 
or  an  action  for  slander  of  title  to  shares  in  a  silver 
mine,  32 

Stamp — Ad  valorem  stamp,  as  upon  sale  of  annuity, 
not  requhred  to  marriage  settlement  deed  containing 
covenant  to  pay  annuity  to  use  of  husband  and  wife, 
in  consideration  of  the  marriage,  and  of  a  marriage 
portion  paid  by  wife's  fother,  185 

— — >  Mortgage  stamp  required  to  agreement,  whereby 
churchwardens  and  overseers  consent  to  liquidation 
of  debt  to  be  charged  on  church  lands,  193 

«i^  Ad  valorem  stamp  not  required  for  deeds  pur- 
porting to  be  assignments  of  original  mortgage  for 
remainder  of  a  term,  reciting  such  mortgage,  and 
containing  a  charge  for  the  lease  and  interest  paid 
to  the  assignor,  and  interest  on  both  sums,  271 

Statute — Construction  of  Canal  Act  as  to  liability  o* 
company  to  an  action  of  covenant,  177 

Staying  Froeeedings — Action  in  ejectment  not  stayed 
untiltermination  of  action  of  trespass  involving  same 
point  in  King's  Bench,  303 

Stock-jobbing,    See  Gaming.    Pleading. 

Suggestion,    See  Parliament 

7ftt<2er— Averment  under  videlicet  of  tender  of  a  cer- 
tain sum,  good,  69 

-^—  What  amounts  to  recognition  of  authority  of 
brokers,  who  have  sold  shares  in  a  railway,  to  re- 
ceive the  proceeds  in  action  by  vendee  against 
vendor,  to  recover  difibrence  in  the  market  value* 
Whether  tender  of  price  of  articles  purchased,  neces- 
sary where  vendor  admits  he  has  them  not  in  his 
poeseesion,  and  cannot  deliver  them,  315 

rime— Computation  of  additional  time  to  plead,  28 

«—  Where  not  the  essence  of  a  contract,  205 

-^—  Materiality  of  day  for  delivering  possession  under 
contract  for  sale  of  lease,  326 

Tithes—yfhert  intention  to  pass,  obvious  within  sec- 
tion 8  of  3  &  4  Will.  4.  c.  74,  236 

Trade — Whether  agreement  by  fender-maker,  not  to 
use  patterns  of  another  fender-maker,  until  they 
have  been  out  a  clear  twelvemonth  from  the  time 
the  latter  should  have  any  one  oattern  in  the  market, 
is  an  agreement  in  restraint  or  trade,  66 

TVfjfNMj— Omission  of  word  **  next"  in  plea  of  enjoy- 
ment of  right  of  common  for  thirty  years,  no  ground 
of  special  demturer,  65 

Use  and  Occupation — Mortgagor  entitied  to  maintain, 
where  proviso  in  mortgage  deed  that  mortgagor 
should  have,  hold,  and  retain  the  premises,  and 
enjoy  the  rentt,  &c  undhturbed  by  mortgagor,  until 
a  ftiture  day*  If  he  did  not  make  defoultin  payment 
of  interest,  82 

«i^  Lessee  liable  for,  until  the  end  of  the  term  of  a 
void  lease,  where  he  receives  rent  from  his  under- 
tenants up  to  that  time,  283 

Variance,    See  Pleading. 

Vendor  and  Purchaser — Oral  agreement  to  alter  day 
of  giving  possession  inadmi«sible,  in  action  to  recover 
deposit.    Agreement  for  purchase  of  lease  not  inva- 
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lidated  by  vendor  having,  at  the  time  of  the  agree- 
roent,  no  licence  to  assign  pursuant  to  his  lease,  or 
having  omitted  to  register  the  assignment  to  him> 
self,  and  other  previous  assignments,  326 

F«nKf— Right  or  plaintiff  to  lay  the  venue  in  the 
country,  for  the  purpose  of  obtoining  speedy  judg- 
ment, 7 

— -  Rule  absolute  for  carrying  back  with  costs,  with- 
out undertaking  by  plaintiff  to  give  material  evi- 
dence, &c,  245 

Verdict — not  altered  by  Court,  in  consequence  of 
statement  made  by  foreman,  as  to  opinion  of  jury 
during  the  summing  up,  and  with  which  the  finding 
is  inconsistent,  62 

— ^  Entry  of^  for  defendant,  apon  ri^ht  of  way  for 
water,  and  for  plaintiff  as  to  goods,  m  trespass,  for 
breaking  and  entering  plaintiff's  close,  and  pulling 
down  a  gate,  and  plea  justifyine  under  a  right  of 
way  to  a  river  for  water  and  goods,  where  jury  find 
for  defendant  as  to  the  right  for  water,  and  against 
him  as  to  the  right  for  goods,  135 

ri>u>— Demand  o(,  after  general  hnparlance  in  real 
action,  251 

H^aiwr.    See  Irregularity. 

Warehouse-keeper,    See  Lien. 

Warrant  of  Attorney — Judgment  allowed  to  be  en- 
tered up  on  condition  of  producing  amended  affida- 
vit of  attestation,  the  affidavit  omitting  the  words 
**  their  executors  and  administrators,"  and  the  war- 
rant of  attorney  being  to  confess  a  judgment  at  the 
suit  of  the  plaintiffs,  their  executors  or  administra- 
tors, 236 

Witneu — What  is  a  reasonable  sum  to  tender  on  serv- 


ing a  lubposna,  dependent  upon  dreamstancet.  k 
shullng  held  a  reasonable  sum  to  tender  a  witness 
for  coming  from  Camberwell  to  Guildhall,  111 

— .-  In  ejectment  for  tithes,  by  lessor  of  plaintiff, 
claiming  as  heir  of  purchaser,  a  witness  called  to 
prove  he  is  heir,  is  competent,  119 

— •  Uated  inhabitants  competent  to  prove  title  of 
lessor  of  plaintiff  in  action  by  mortgagee  to  recoter 
corporation  lands,  187 

— i—  Executor  and  residuary  legatee  competent  to 
prove  declaration  that  chattel  sold  by  specific  legatee 
was  not  testator's  property,  bat  merely  kept  by  him 
on  trial,  188 

— .-  Cross-examination  of  witnesses  under  1  WilL  4. 
c.  22.  s.  4,  without  consent  of  opposite  party.  Coits 
not  allowed  on  shewing  cause  against  motion,  to 
add  such  power  to  a  Judge's  order,  216 

Work  and  Labour— Where  surveyor,  employed  by 
architect  to  take  out  quantities,  entitled  to  muntaia 
action  for,  against  the  architect's  employers,  305 

Writ  of  Inquiry— Where  costs  on,  not  to  be  taxed  oa 
reduced  scale,  331 

Writ  of  Right—Seceauty  of  shewing  seisin  in  fact  of 
ancestor  within  sixty  years  next  before  teste  of  writ, 
on  face  of  count  upon  seisin  of  ancestor  by  taking 
esplees,  &c  Writ  of  formedon  in  the  reverter,  the 
proper  remedy  by  heir  of  ancestor,  who,  by  marristt 
settlement,  has  converted  himself  into  tenant  lor 
life,  with  remainder  to  issue  male  in  tafl,  and  on 
&ilure  thereof,  reversion  to  himself  and  hb  h^ 
121 

Writ  of  Trial—Copy  of  Judge's  notes  verified  by  aft. 
davit  not  necessary  on  moving  for  new  trial,  where 
writ  directed  to  a  court  of  record,  2Y3 
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Abatement — Four  days  for  pleading  in,  reckoned  ex- 
clusively of  first,  inclusively  of  last,  119 

Account  s/a/ed—Balance  stated  by  banker  with  cus- 
tomer before  the  latter  became  a  lunatic ;  durinff  the 
lunacy,  balanced  struck  in  the  pass-book ;  a  lucid 
interval,  and  afterwards  an  unsigned  statement  in 
writing  of  a  balance,  with  a  memorandum  of  pay- 
ment to  son  of  the  committee,  no  evidence  of  account 
stated  in  acdon  by  administrator  of  lunatic ;  and 
imsigned  statement  not  sufficient  to  take  original 
debt  out  of  the  Statute  of  Limitadons.— Whether 
account  stated  with  lunatic  available  for  his  repre- 
sentatives, 49 

Actum — for  seduction,  where  not  maintainable,  133 

See  Case.    False  Representation. 

AffidaxAt—eniixie^  on  the  Crown  side  when  rule  for 
attachment  against  the  sheriff  is  obtained,  9 

Affidavit  of  Debt — sworn  before  a  person  describing 
himseu  as  *'  authorized  to  take  affidavits  by  virtue 
of  a  commission  in  this  Court  and  the  Court  of  Com- 
mon Pleas,"  sufildent,  though  not  entitled  in  the 
court  or  caiue,  15 

Affidavit  of  Heritt — by  defendant's  attorney,  **  consi- 
dering defendant  had  a  good  defence  on  the  merits," 
not  sufficient  to  let  in  defendant  to  plead  on  terms, 
204 

Agreement — Where  special  count  on,  not  necessary, 

^rWfra^lofi— Where  reference  directs  arbitratoraHrst 
■  to  appoint  umpire,  and  then  gives  power  to  him  and 
the  arbitrators,  or  any  two  m  them,  to  enlarge  the 
time,  &c  ;  if  the  arbitrators  enlarge  the  time  before 
appointing  the  umpire,  the  Court  cannot  grant  an 


attachment  for  non-performance  of  the  award, 
though  the  parties  snosequently  attend  the  refer- 
ence, 16 

Arbitration — SemhUf  arbitrator  may  sever  damages 
upon  different  counts,  where  verdict  is  taken  for  a 
sum  generally  on  the  whole  of  the  declaration,  92 

— ^  Award  set  aside  for  excess  of  iurisdicdon,  wbett 
arbitrator  disallowed  defendant  s  cl^m  for  billB  of 
costs,  on  the  ground  that  he  was  not  an  attorney  of 
the  court  in  which  the  business  vras  done ;  the  order 
of  reference  giving  power  to  have  the  costs,  whiefa 
were  the  sutnect  of  a  plea  of  set-off,  taxed,  bat  oo 

Suestion  of  liability  to  be  ruaed  ;  the  parties  left  at 
bertjr  to  go  before  the  arbitrator  again,  and  the 
plaintiff  restrained  from  proceeding  to  anotiiertrisl 
in  the  action  :  whether  he  could  be  restrained  firon 
commendng  another  action,  fM«rtf,  58 

In  assumpsit  on  a  builder's  bill,  and  pleaof  pav- 

ment  of  30^  and  payment  into  court  of  45^  certiii- 
cate  that  74^.  ia  the  fair  value  to  be  paid  for  the 
work  amounts  to  verdict  for  defendant. — CertiiicsJe^ 
made  in  October,  where  Jury  process  returnable  ia* 
Trinity  term,  iK»t  set  ande  where  party  has  nst 
withdrawn  from  the  reference  on  that  account,  67 

—  Award  by  one  of  two  referees  bad,  unless  stdwits- 
sion  thereto  by  all  parties,  113 

Award  directing  interest  to  be  paid  flrom  last  set- 
tlement that  took  place  in  lifetime  of  M.  T.,  not  ne- 
cessarily uncertain  if  last  settlement  not  in  dispute. 
Whether  objecdon  of  uncertainty  available.  on<ier 
plea  that "  arbitrator  did  not  make  any  award**  t  HI 

See  Pleading. 

—  Ride  to  deliver  postea  to  plaintiff  to  enter  verdict 
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according  to  award,  drawn  up  on  reading  affidavit, 
'*and  p«per  writing  annexed,"  if  affidavit  verify 
paper  writing  as  a  copy  of  the  award.  Award  that 
plaintiff  was  entitled  to  demand  90/.  of  defendant, 
and  defendant  (o  set  off  50/L,and  that  he  should  de- 
liver up  certain  securities  to  pliuntiff,  states  with 
sufficient  certainty  the  amount  for  which  verdict  is 
to  be  entered,  145 

ArbitratioH — Award  of  return  of  certain  eoods  to  the 
sheriff  valid  and  final,  on  reference  of  all  matters  in 
dispute  between  claimants  and  execution  creditor, 
and  claimants  and  sheriff,  232 

Arrett  of  Judgment — Judgment  not  arrested  in  toto, 
where  general  damages,  and  some  breaches  bad ; 
but  venire  de  novo  to  assess  damages  on  good 
breaches,  126 

Jssumpnt — Sufficiency  of  declaration  on  promise  by 
bankers  to  cause  a  sum  of  money  paid  into  their 
banking-house  in  London  to  be  paia  at  Northampton 
at  a  given  time,  21 

■  Omission  to  state  promise  in  action  against  in- 
dorser  of  bill,  no  ground  in  arrest  of  judgment,  195 

^//ocAnMii/— Bail  excepted  to  on  tiie  11th,  and  decla- 

.  ration  then  delivered  de  bene  esse.  On  the  13th, 
notice  of  justification  for  the  16th,  then  further  time 
given  for  justifying  bail  until  the  21st,  on  payment 
of  costs;  costs  not  paid,  but  on  the  20th  defendant 
rendered.  On  the  2]tt,  rule  nisi  for  an  attachment 
against  the  sheriff,  for  not  bringing  in  the  body ; 
cause  shewn  on  the  28lh.  It  was  a  town  cause,  and 
the  last  sittings  were  on  the  28th  :— Held,  that  the 
attachment  was  regular,  and  that  the  plaintiff  had 
lost  a  trial ;  consequently,  the  attachment  was  or- 
dered  to  stand  as  a  secunty,  80 

Misconduct  of  sheriff  in  omitting  to  make  ar- 
rest, no  ground  fi)r  refusing  to  make  rule  absolute 
to  set  aside  attachment  for  not  returning  capias  on 
payment  of  costs,  after  return  of  non  est  inventus,  104 

Affidavit  of  merits  on  application  for  setting  aside 

regular  attachment  against  the  sheriff,  or  staying 
proceedings  on  bail,  necessary,  if  made  on  the  part 
of  the  defendant :  if  on  the  part  of  the  sheriff,  or 
bail,  or  officer  of  the  sheriff,  an  affidavit  that  it  it 
made  on  their  behalf,  without  collusion  with  original 
defendant.  111 

—  Necessity  of  personal  service  of  enlarged  rule 
for,  144 

See  Witness. 

Attorney — Where  not  allowed  to  state  whether  party, 
at  the  time  of  an  application  to  him  to  raise  muney, 
produced  a  lease,  4 

—  Bill  of,  not  referred  for  taxation  on  application 
and  undertaking  of  one  of  two  persons,  who  are 
jointly  liable,  on  ordinary  affidavits :  whether  spe- 
cial application  would  be  granted,  quare,  24 

Privilege  of,  to  be  sued  in  his  own  court  since  2 

Will.  4.  c.  39,  75 

Plaintiff  obtaining  verdict  entitled  to  recover 

costs  of  employing  an  attorney  not  of  the  court, 
where  London  agent, who  is  an  attorney  of  the  court, 
has  conducted  the  Bu'iV^Semblef  2  Geo.  2.  c.  23. 
s.  10.  not  applicable  where  country  attorney  em- 
ploys London  agent  who  conducts  business  in  court 
and  in  London,  88 

-^—  Assignees  claimins  the  benefit  of  award  in  action 
by  uncertificated  bankrupt,  bound  to  satisfy  the  lien 
of  bankrupt's  attorney  for  costs  in  the  action  and  re- 
ference, 166 

Charge  for  more  than  one  letter  before  action 

brought,  not  allowed  on  taxation,  212 

Audita  Querela — Plaintiff  not  put  to,  where  habeas 
corpus  sued  out  by  outlaw  to  charge  him  in  execu- 
tion for  costs  upon  judgment  as  in  case  of  a  noiuuit. 
Whether  writ  lies  for  plaintiff,  who  has  suffered 
judgment,  151 

Award,    See  Arbitration. 

New  Sbries,  VI.— Index,  Com.  Law. 


Bail — Justification  of  bail  in  person,  where  an  insuffi- 
cient affidavit  of  justification,  17 

cannot  be  opposed  or  justify  afier  declaration  de 

bene  esse,  demurrer,  application  to  a  Judge  to  set 
aside  the  demurrer  as  trivolous,  and  an  order  for 
time  to  join  in  demurrer,  17 

Two  days'  notice  of  justification  must  shew  de- 
fendant is  a  prisoner,  77 

Where  opposing  justification  of  bail  no  waiver 

of  contempt  of  sheriff  for  not  bringing  in  the  body, 
to  as  to  prevent  plaintiff  from  movmg  for  an  attach- 
ment, 128 

Application  on  26th  of  May,  the  fourth  day  of 

term,  to  set  aside  proceedings  for  irregularity,  not 
too  late,  where  notice  of  assi^ment  of  bail-bond  on 
the  15th,  and  of  actions  on  it  on  the  16th.  Hour  of 
attendance  must  be  specified  in  notice  to  justify  at 
chambers,  225 

Banker — Liability  of,  for  non-payment,  at  a  time 
agreed  upon,  at  Northampton,  of  a  sum  of  money 
paid  into  banking-house  in  London,  21 

BanAmp/— Official  assignee  seizing  goods  of  bankrupt, 
where  bankruptcy  disputed,  not  within  protection  of 
8.44.of6Geo.4.  c.  16,  12 

-  Communication  of  insolvency  of  a  banking- 
house  by  a  partner  to  A.  intending  to  give  him  a 
preference,  which  fact  is  made  known  to  insurance 
company,  of  which  A.  is  a  trustee,  and  their  balance 
drawn  out  in  consequence,  not  a  fraudulent  prefer- 
ence so  as  to  entitle  assignees  of  bankers  to  recover 
the  money  back  from  the  company,  89 

Payment  by  goods  within  liection  82  of  6  Geo.  4, 

if  m%de  bond /ide,  112 

Assignees  claiming  benefit  of  award  in  action 

by  uncertificated  bankrupt,  bound  to  satisfy  lien  of 
bankrupt's  attorney  for  costs  in  action  and  reference, 
166 

Entry  of  claim  on  proceedings  before  commis- 
sioner, on  proving,  necessary  to  constitute  an  elec- 
tion under  6  Geo.  4.  c.  16.  s.  59,  174 

Baron  and  Frme— Necessity  of  affirmative  proof  by 

f>laintiff  that  defendant  represented  herself  at  a 
eme  sole,  where  replication  to  plea  of  coverture 
that  hnsband  was  an  alien,  never  within  the  king- 
dom ;  that  contract  was  made  by  deftndant  in  Eng- 
land whilst  she  lived  apart  as  a  single  woman ;  and 
plaintiff  contracted  as  a  feme  sole,  and  promised 
at  tuch,  66 
•— ~  Husband  who  has  turned  his  wife  out  of  doors 
not  liable,  without  express  promise,  to  pay  expenses 
incurred  by  wife's  trustees  m  procuring  counterpart 
of  deed  of  separation  to  be  prepared  and  executed. 
— Semble,  party  lending  money  to  wife  living  apart 
from  her  husband,  to  enable  her  to  buy  necessaries, 
not  entitled  to  recover  it  from  him,  73 

Defendant  sued  as  a  feme  sole,  marrying  before 

declaration,  and  taken  in  execution,  not  discharged 
on  affidavit  merely  stating  that  no  settlement  wat 
made  on  her  marriage,  194 

Bill  of  £jrcAaji^«— DecUration  that,  on  the  29th  of 
March,  plainUff  made  his  bill  payable  four  months 
after  date,  *'  which  period  has  now  elapsed,"  good 
on  special  demurrer,  13 

Question  for  the  jury  in  action  on  promissory 

note,  and  plea  that  two  bills  were  given  to  take  up, 
and  in  lieu  of  the  note,  whether  the  bills  were 
given  in  substitution  of  note,  or  in  suspension  of 
rieht  of  action;  allegation  in  plea,  that  the  two 
bills  were  not  due  at  the  commencement  of  the 
action,  binds  defendant  to  prove  that  neither  of  the 
bills  was  due,  26 

Letter  by  attorney,  stating  a  bill  has  been  dis- 
honoured and  remains  unpaid,  and  stating  his  ad- 
dress, but  not  on  whose  behalf  he  applies,  or  where 
the  bill  is  lying,  or  to  whom  it  is  to  be  paid,  sufficient 
notice  of  dishonour,  69 
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BiU  ^  Exehange-^Vleu  by  acceptor,  in  action  by  in- 
dorsee, that,  after  bill  became  due,  he  tendered  the 
amount  with  interest,  and  had  always  been  ready 
and  willing  to  pay  the  same,  concluding  with  a  prih- 
Jtrl  in  curiam,  bad  on  special  demurrer.  75 

-  Calling  at  drawer's  house,  and  informing  hit 
wife  that  bill  has  been  dishonoured,  without  leaving 
anv  written  notice,  a  sufficient  notice  of  dishonour, 
110 

Circumstances  under  which  bill  of  particulars 

may  be  required  in  action  on,  194 

Omission  to  state  promise  in  action  against  in* 

dorser,  no  ground  for  arresting  judgment,  195 

Some  evidence  of  want  of  authoritv  necessary, 

to  make  a  party  liable  who  draws  a  bill  in  the  name 
of  another.  Whether,  unless  bis  name  appears 
upon  the  bill,  he  can  then  be  sued  as  drawer!  251 

Bill  of  Particulan,    See  Particulars. 

Breach  of  the  Peact— Where  a  lar^  assemblage  of 
persons  and  abusive  langua^  justi6es  constable  in 
taking  into  custody,  and  taking  before  a  magistrate, 
251 

Bribery-^OfStx  and  acceptance  of  a  bribe  necessary  to 
constitute  the  corruptmg  of  a  voter  within  Muni- 
cipal Corporation  Act :  question  for  jury  whether 
oner  accepted  and  agreement  entered  into  as  to  vote, 
76 

Broker — Amount  of  brokerage  and  commission  reco- 
verable on  contracts  made  in  city  of  London  by 
broker  not  admitted  to  practise  therein,  63 

Carrier.    See  Pleading. 

Cate — Sufficiency  of  declaration  in,  against  defendant 
for  selling  gun  to  plaintiff's  father  for  plaintiff's  use, 
by  the  bursting  ot  which  plaintiff  lost  his  hand,  137 

— —  Borrower  of  chaise  and  horse,  allowing  a  friend 
to  drive,  liable  for  negligent  driving,  193 

Charitable  Ute9 — Lease  of  lands  already  in  mortmain, 
not  within  9  Geo.  2.  c.  36,  229 

Churchwarden* — As  to  the  right  of  demanding  a  poll 
as  incidental  to  election  by  shew  of  hands,  the  time 
of  demanding  it,  and  where  an  irregularity  in  the 
form  of  taking  the  poll  is  waived.  What  is  a  **  spe- 
cial usage  or  custom"  within  58  Geo.  3.  c.  69— what 
the  mode  of  election,  where  local  act,  passed  after 
58  Geo.  3,  provides,  that  it  shall  be  conducted  in 
such  manner  as  has  been  usual  in  the  parish,  281 

Club — Individual  members  not  liable  to  tradesmen  for 
goods  supplied  to  a  dub ;  nor  a  member  nominated 
on  the  committee  who  has  never  accepted  his  nomi- 
nation, nor  acted  in  the  committee,  43 

Ccmpeneation — Where  assessment  of  contingent  da- 
mages void,  205 

CeiwIaMtf^  Assemblage  of  large  concourse  of  persons 
and  abusive  language,  sufficient  to  justify  policeman 
in  taking  into  custody  and  taking  before  a  magis- 
trate, 251 

Contract — Omuprobandi  on jpUintiff  to  prove  defen- 
dant did  not  nuike  due  efforu  to  procure  C.  &  Co. 
to  accept  him  as  tenant,  where  plaintiff  declares  on 
an  a^ement  by  defendant  to  take  a  public-house, 
provided  C.  &  Co.  will  accept  him  as  tenant,  and 
alleges  that  defendant  did  not  ask  nor  make  any 
effort  to  cause  C.  &  Co.  to  Uke  him  as  tenant,  and 
defendant  pleads  that  he  did  ask  and  make  every 
effort  to  cause  C.  &  Co.  to  Uke  him  as  tenant,  but 
that  they  would  not,  1 

Contract  bv  defendant  with  the  guardians  of  a 

union  to  supply  bread  of  standard  weights  to  the 
poor  of  the  union,  the  guardians  a^eeing  to  pay 
nim  the  prices  of  the  articles  supplied,  of  which  a 
bill  of  particulars  should  be  sent  at  the  time,  or 
within  a  month  afterwards;  and  the  defendant 
agreeing  that  in  case  the  bread  was  not  of  a  proper 
quality,  or  was  sent  without  a  bill  of  particulars,  tha 
guardians   might  procure   bread  elsewhere,  and 


charge  defondant  with  the  diftvence ;  < 
that  defendant  dclivesed  loaves  without  a  bill  of 
particulars,  and  deficient  in  weight ;  held  saficitnt 
evidence  of  delivery,  that  the  relieving  officer  te< 
ceived  loaves  from  defendant  weighed  them,  and 
finding  them  deficient  in  weight,  returned  tbem; 
and  also  that  the  issue,  whether  ilie  officer  bid 
waived  the  delivery  of  the  bill  of  particulars,  was 
materiaL — Qumre,  wliether  pleadings  admiued  the 
delivery,  and  only  put  in  issue  the  sufficiency  of  lbs 
weight,  27 

Con/roc/— Non-liability  of  individual  members  of  a 
club,  43 

>—  Railway  shares  bought  of  defendants,  and  tbeir 
name  signed  to  the  contract  by  their  derk ;  a  se- 
cond note  afterwards  by  the  defendants  to  plaintiilii, 
saving  they  had  sold  the  shares,  on  account  of  so- 
other person :  no  misdirection  to  leave  it  to  the 
jurv  to  say  which  was  the  contract,  and  to  tell  them, 
if  the  defendants  signed  tbeir  own  names,  they  were 
liable,  115 

Evidence  of  valuation  by  J.  C.*s  agent  nopnxif 

of  allegation  of  valuation  by  J.  C.  If  agent  sahsd- 
tuted,  plaintiff  should  so  declare,  144 

Declaration  in  agreement  by  defendant  to  par- 
chase  goods  at  a  valuation  to  be  noade  by  N.  ft  M. 
or  their  umpire,  alleging  that  M.  refused  to  valae, 
and  the  defendant  to  take  the  goods  as  valued  by  N, 
only,  bad  on  special  demurrer,  256 

Allegation  of  demise  by  deed  necessary,  b  de- 
claration on  agreement  to  take  a  messuage,  with 
exclusive  licence  to  sport  over  a  manor,  at  a  ceitiia 
rent,  282 

See  Broker. 

Corporation.    See  Bribery. 

Cm<s— of  passing  the  record  immediately  after  isne 
joined,  in  the  discretion  of  the  Master,  7 

-^—  Defendant  obMining  verdict  on  special  pleas, 
equivalent  to  sum  found  for  plaintiff  on  tbegenenl 
issue,  entitled  to  the  postea  and  general  costs  of  tbs 
cause,  10 

Plaintiff  not  entitled  to  costs  of  spedal  pleas,  ia 

action  for  libels,  where  he  recovers  a  verdict  for  Icsi 
than  40«.,  on  the  issues  on  the  special  pleas,  and  tbs 
plea  of  not  guilty,  and  the  Judge  ceruAes  under  43 
Blii.  c.  6,  16 

Overseer  sued  for  distraining  for  poor-rates  and 

highway  rates,  not  entitled  to  treble  costs  on  a  ooo- 
smt. — Demand  of  costs  on  Master's  alloe»tBr,  nsds 
by  attorney  in  the  cause,  auacient  to  obtahi  attseh- 
ment,  23 

Defendaat  entitled  to,  on  first  and  secondtflsei^ 

where,  in  assumpsit  for  money  liad  and  received,  bs 
pleads  as  to  all  except  3A  5«.  non  assumpsh ;  u  to 
all  except  3^.  5«.  a  set-off;  and  alao  paTnieot  of  thst 
sum  into  court ;  and  plaintiff  admits  the  set-eC  f*" 
plies  be  will  not  prosecute  his  suit  further  in  reject 
thereof,  and  takes  the  31.  5«.  out  of  court,  70 

^—  Taxation  of.  irregular,  where  copy  of  Idll  ofceits 
and  affidavit  of  increase  not  delivered  with  notiee  sf 
taxation,  unless  waived  by  attendance,  &C.,  77 

Security  far,  required  on  diachaiging  a  rule  fer 

Judgment  as  in  case  of  a  nonsuit,  where  plaintiff 
bankrupt  since  issue  joined,  and  hia  asffgnees  reftiss 
to  proceed  with  the  action,  78 

SherifforJudgeofinferiercourt,  on  writ  of  trial, 

no  power  to  certify  to  deprive  plaintiff  of  costs,  por- 
suant  to  43  Elis.  c.  6.  s.  2.— Proceedings  not  stayed 
on  payment  of  debt,  without  costs,  after  verdict  on 
writ  of  trial,  81 

on  general  judgment  of  repleader,  no  costs  as  Is 

any  of  the  issues  to  either  party,  141 

—  Plaintiff  succeeding  on  non  assumpsit,  where  de- 
fendant succeeds  on  plaa  of  payment,  net  attoved 
more  cosu  than  those  occasioned  bypladogint 
plea  on  the  record,  151 
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Ctmnip  Coiir/— Residence  of  plaintiflT  within  tlie 
eounty,  not  neceuary  to  entitle  defendant  to  benefit 
of  section  19  of  the  Middlesex  County  Court  Act, 
118 

Covenant — not  mdntainable  by  devisee  as  assignee  of 
the  reversion  of  a  term  where  lease  not  signed  by 
lessor,  tliough  lessee  enters  and  occupies  premises 
during  the  whole  term,  52 

Covenant  to  stand  ieited — Where  grant  to  trustees 
good  as,  176 

—  See  Trade. 

Cmetoms — Licences  granted  to  custom-house  agents 
under  6  Geo.  4.  c.  107.  s.  1,  continued  in  force  by 
3  &  4  WUL  4.  c.  52.  s.  144,  though  6  Geo.  4.  re- 
pealed by  3  &  4  Will.  4.  c.  bQ.—Semhle,  Commis- 
sioners of  Customs  at  common  law  might  take 
bonds  from  custom-house  agents  for  good  conduct, 
&C.  Where  allegation  in  assignment  of  breaches  on 
custom-house  agent's  bond,  that  goods  were  entered 
by  him  for  exportation,  and  landed  by  him,  and 
duties  were  payable  upon  imporution,  absence  of 
proof  of  the  nature  of  tne  ^oods,  if  evidence  that  he 
p^id  the  dudes  of  importation,  no  ground  for  assum- 
mg  that  the  goods  were  prohibited  or  warehoused 
for  exportation,  and  were  not  goods  liable  to  the 
payment  of  duties,  99 

Damage* — Refusal  of  the  Court  to  increase  verdict 
uken  in  undefended  action  on  mortgage  deed  for 
interest  to  the  time  of  the  default,  bv  adding  interest 
to  the  time  of  signing  judgment,  11 

«—  Venire  de  nooo  to  assess  damages  on  good 
breaches,  where  some  good  aud  others  bad,  and 
general  damages  given  b^  the  jury,  126 

Debt — Payment  not  admissible  under  mni^tMim  indebi^ 
tatus,  120 

2)««<^AlIegatton  of  demise  by,  necessary  in  declara- 
tion in  agreement  to  talce  a  messuage,  with  exclu- 
sive licence  to  sport  over  a  manor,  at  a  certain  rent» 
S81 

Demwe&yDeei^— Necessity  of  alleging,  281 

Demurrer — Marginal  note  of  point  intended  to  be  ar* 
gued  reauired  on  special  demurrer,  86 

Devise — of  f^hold  lands  to  trustees  to  sufTer  testator's 
wife  to  enjoy  the  rents  and  profiu  during  her  life, 
and  afker  her  death  to  pay  an  annuity,  and  legacies 
to  be  paid  by  trustees  when  legatees  come  of  age, 
gives  trustees  a  chattel  interest  until  annuities  and 
tegades  are  paid. — Parol  evidence  to  shew  the 
meaning  of  devise  to  George  Gord  the  son  of  Gord, 
61 

Where  trustees  Uke  the  legal  estate  in  fee,  and 

where  a  reconveyance  by  them  after  the  trusts  are 
executed,  will  not  be  presumed,  256 

.  Construction  of,  as  to  provisoes  that  the  persons 

entitled  under  the  will  should  take  a  particular  sur- 
name, and  that  their  estates  under  tne  will  should 
cease  and  determine  upon  a  titie  descending  to  them, 
with  respect  to  the  question  whether  the  second  pro- 
▼isA  operated  in  acceleration  of  the  remainder,  or  in 
creation  and  substitution  of  new  estates  in  remainder, 
by  way  of  shifting  uses,  and  whether  the  shifting  of 
the  esUtes  should  take  place  more  than  once  on  the 
devolution  of  the  titie  to  a  tenant  in  possession,  and 
as  to  the  effect  of  a  common  recovery  by  the  tenant 
in  possession,  and  in  tail,  upon  subsequent  limita- 
tions, 270 

JHstret* — Exemption  of  a  boat  sent  to  be  laden  with 
•alt  required  for  the  purposes  of  an  alkali  manufac- 
turer, and  lying  in  a  canal  upon  the  premises  of  a 
manufacturer  and  seller  of  salt,  who  had  granted  a 
rent-charge  upon  his  salt-works  and  premises,  85 

—  Net  competent  for  landlord  in  action  for  excessive 
distress  to  deny  fact  of  distress,  where  broker  sent 
to  distrain  refrains  from  doing  so  on  payment  under 
protest  by  tenant  of  rent  daimed  and  expenses* 


Where  altered  agreement  receivable  in  evidence  in 
action  for  excessive  distress  to  show  amount  of  rent 
reserved,  186 

Dhtrest — Reversion  not  parted  with,  so  as  to  prevent 
right  to  distrain  under  lease  for  sixty  years,  where 
Ie::sor  grants  subsequent  lease  to  commence  after 
termination  of  the  first  to  another  person,  219 

"  Lessor  no  power  to  distrain  for  rent,  or  any  por- 
tion of  it,  where  he  grants  parol  lease  for  a  year ; 
lessee  enters  upon  a  part  only,  another  person  beinff 
in  possession  of  the  residue  under  a  prior  lease,  and 
continuing  to  occupy  for  half  a  year,  the  lessee  occu- 
pying the  remainder  of  the  year,  263 

Ejectment — Judgment  against  casual  ejector,  without 
entering  an  appearance — costs  of  entering  such  ap- 
pearance not  allowed,  118 

Election,    See  Bankrupt. 

£rror— Execution  issued  after  notice,  thoueh  l>efore 
allowance  of  writ  of  error  coram  vohtt,  irregular. 
Rules  Hil.  T.  2  Will.  4,  and  4  Will.  4,  not  applicable 
to  errors  in  fact,  121 

Evidence — Onu$  orobandi  in  action  on  agreement  by 
defendant  to  talte  a  public-house,  providued  C.  &  Co. 
would  accept  him  as  tenant,  and  allegation  that  he 
did  not  ask  nor  make  any  effort  to  cause  C.  &  Co.  to 
uke  him  as  tenant,  1 

^■^  Where  question  whether  bankrupt  had  deposited 
a  lease  as  security  before  or  after  act  of  bankruptcy, 
attorney  to  whom  he  had  applied  to  n\te  money, 
not  allowed  to  state  whether  he  then  produced  the 
lease,  4 

Whether  accotmts  rendered  by  collector,  evi- 
dence against  his  surety,  in  action  against  both  ?  29 

-  What  a  sufllcient  search  to  let  in  secondary  evi- 
dence of  a  cheque  drawn  on  account  of  a  parish,  and 
delivered  to  the  defendant,  the  paying  clerk,  29 

-  Parol  evidence  to  shew  the  meaning  of  devise  to 
G.G.  thesonofG.  61 

Presumption  as  to  ^oods  belne  prohibited  or 

warehottsecl  for  exportation  only,  where  no  proof  of 
nature  of  goods,  99 

of  acts  of  ownership  in  continuous  localities, 

where  received,  107 
to  shew  not  customary  in  Liverpool  to  insert 

principal's  name  in  contract-note  not  admissible,  115 
Suffidency  of,  to  shew  knowledge  of  retirement 

of  a  partner  in  a  bank,  and  adoption  of  a  new  firm, 

129 

Admissibility  of  plaintiff's  particulars  to  shew 

that  credit  given  will  destroy  the  balance  claimed  by 
plaintiff,  180 

-~—  Assertion  of  authority  to  do  an  act  araountins  to 
a  conversion,  does  not  necessarily  destroy  the  effect 
of  an  admission  of  the  defendant,  that  he  has  done 
it,  or  disprove  the  conversion,  if  it  is  shewn  indepen- 
dently of  the  defendant's  statement,  181 

Agreement  for  tenancy  of  house  altered  after 

execution  by  inserting  the  real  number  of  the  house 
demised,  receivable  in  evidence  in  an  action  for  an 
excessive  distress,  to  shew  the  amount  of  rent  re- 
served, 187 

Dates  of  I  O  U's  given  by  bankrupt  to  petition- 
ing creditor,  not  evidence  that  they  were  in  exist- 
ence before  fiat,  197 

Letter  presumed  to  be  written  on  the  day  it  heart 

date,  210 

Presumption  of  consent  of  owners  of  land  required 

by  inclosure  act,  though  not  spedfied  in  award  of 
commissioners,  209 

Production  of  award  by  A.  B.  as  commissioner 

under  local  inclosure  uct^Memble,  not  suflBcient  evi- 
dence that  he  is  a  comn^issioner,  215 

.  of  directions  by  purchaser  to  his  agent,  whom  he 
has  sent  to  order  goods  to  be  landed,  not  communi- 
cated to  wharfinger  or  vendor,  receivable  to  shew 
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iranntus  not  at  an  end,  in  trover  by  hit  assignees, 
241 
Evidence — Onus  of  proof.    See  Promissory  Note. 

See  Trover. 

Execution — Defendant  cannot  be  charf^ed  in  execution 
after  writ  of  error  allowed,  though  writ  irregular,  if 
it  remains  unquashed,  48 

-  irregular  if  issued  after  notice  of  writ  of  error 
coram  vobis  sued  out,  though  before  allowance,  121 

When  prisoner  must  he  charged  in,  184 

Executor — Plea  of  plene  adminUtravit  not  supported 

where  executor,  after  paying  ull  the  debts  of  which 
he  has  notice,  invests  residue  in  his  own  name,  and 
receives  and  pays  dividends  to  legatees,  and  is  after- 
wards sued  by  specialty  creditor  Uir  a  debt,  of  which 
he  had  no  notice,  219 

See  Pleading. 

Extinguishment.    See  Way. 

Extortion — Necessity  of  alleging  the  precise  sum  taken, 
or  that  a  larger  sum  was  taken  than  Is.  in  the  pound, 
allowed  by  29  Eliz.  c.  4,  in  action  against  the  sheriff 
for  extortion,  182 

Falte  Representation — When  action  on  the  case  main- 
tainable by  party  against  seller  of  a  gun  to  another 
person,  wliich  has  burst  and  injured  the  plaintiff, 
137 

Fraudif  Statute  of— Plea  in  trespass  for  taking  a  horse 
and  cart,  that  defendant  took  them  damage  feasant 
to  a  crop  of  grass  in  a  field  possessed  by  defendant ; 
replication,  an  agreement  for  a  sale,  and  a  sale  by 
the  defendant,  of  the  crop  of  grass  to  the  plaintiff, 
with  liberty  to  cut  the  grass  and  take  it  from  the 
close,  when  fit  to  cut,  that  plaintiff  entered  into  pos- 
session of  the  grass,  and  brought  the  horse  and  cart 
for  the  purpose  of  cutting  and  carrying  it  away : — 
Held,  upon  a  traverse  of  the  agreement,  that  plain- 
tiff could  not  recover,  as  there  was  no  note  in  writing 
of  the  sale  of  the  grass.  Sale  of  interest  in  land 
without  a  note  in  writing,  cannot  operate  as  a  con- 
tract, though  it  may  as  a  licence  to  the  purchaser  to 
excuse  his  entry  on' the  land,  96 

Memorandum  written  by  defendant  with  his 

name  at  the  beginning,  **  Sold  J.  D.  &c.*'  and  signed 
by  plaintiff  *s  agent,  a  sufficient  memorandum  within 
section  17,  185 

Game— Conviction  under  1  &  2  Will.  4.  c.  32,  direct- 
ing whole  penalty  to  be  paid  to  the  overseer  of  the 
parish  to  be  by  him  applied  according  to  law,  bad ; 
nnd  Justice  liable  to  action  for  false  imprisonment, 
79 

Gootb  told  and  delivered—V\a\M\ff  may  recover  for, 
on  common  count,  where  he  has  done  all  that  is 
required  of  him  under  an  agreement,  145 

Habeas  Corpus — Defect  in  commissioner's  warrant, 
committing  bankrupt  to  the  custody  of  the  keeper 
of  Newgate,  no  ground  for  granting  a  habeas  corpus 
to  the  warden  of  the  Fleet,  where  the  bankrupt  was 
in  execution  in  the  Fleet  prison,  13 

/ftfAu^oy— Liability  of  inbabiunts  within  limits  of 
Tothill  Fields  Act  to  be  rated  to  repair  roads  within 
those  limits,  235 

Horse  Aoce— Decision  of  one  steward  of  race  course, 
where  not  binding.  Money  deposited  to  abide  event 
off  if  a  legal  race,  not  recoverable  from  stakeholder, 
though  a  dispute  as  to  the  winner,  113 

Jnclosurt  ^c/— Presumption  of  consent  required  by 
art  of  parliament  though  not  declared  in  award  of 
commissioners,  209 

-  What  evidence  required  to  shew  person  a  com- 
missioner under,  215 

Insolvent — Conveyance  executed  ::t  any  time  with  a 
view  of  petitioning  Insolvent  Debtors  Court  void 
under  7  Geo.  4.  c.  57,  s.  32,  54 


Insolvent — Discharge  of,  as  against  the  holder  of  ne* 
gotiable  security,  a  discharge  against  all  other  partia 
to  it,  though  not  named  in  the  schedule.  122 

Question  whether  evidence  of  bondjiie  transfer, 

or  that  it  was  voluntary  within  s.  32  of  7  Geo.  4. 
c.  57,  147 

/nstirance—Question  for  the  jury  whether  the  &etof 
a  vessel  which  had  arrived,  having  seen  the  vessel 
insured  at  a  particular  part  of  the  voyage,  was  mate- 
rial to  be  communicated  to  the  underwriters,  83 

See  Will. 

Interest.    See  Damages. 

Interpleader  Aet^Execution  creditor  not  ap|>earh)g 
barred;  goods  ordered  to  be  given  up  to  claimiat; 
and  claimant  allowed  to  sue  sheriff  for  damage 
caused  by  his  misconduct  sul>sequent  to  the  seistire, 
execution  creditor  still  remaining  liable  for  the 
seizure,  51 

Where  notice  of  ad  verse  claim  in  vacation,  sheriff 

must  apply  so  that  cause  may  be  shewn  against  rale 
in  ensuing  term,  118 

Party  sued  for  price  of  goods,  and  also  threatened 

with  action  upon  bill  accepted  in  blank  and  remitted 
to  plaintiff  in  payment,  which  has  afterwards  come 
into  the  hands  of  a  third  person  bearing  plaintiff's 
indorsement,  not  within  section  1  of  act.  SewMt" 
cross  claims  on  the  same  subject-matter  neoesiary, 
and  that  applicant  mu^t  shew  he  cannot,  in  any  case, 
be  liable  on  both,  213 

See  Arbitration. 

Intrusion — Proof  of  title  thrown  on  the  Crown,  If  de- 
fendant on  information  of  intrusion,  prove  possesdoa 
for  twenty  years;  but  such  proof  may  be  given  on 
the  trial  by 'the  Crown,  without  taking  previous  steps 
to  ascertain  the  title,  9 

Irregularity — Rule  to  plead  before  notice  of  dedsrt- 
tion,  irregular ;  irregularity  waived  by  summons  fi>r 
time  to  plead,  204 

^-—  Where  defendant  in  time  to  take  advantage  of, 
in  assignment  of  bail-bond,  225 

Ju(^ent—F\8\nt\ff  after  demand  of  plea  entitled  to 
sign  judgment  for  want  of,  at  the  opening  of  tbt 
office  in  the  afternoon  of  the  day  following  that  oo 
which  the  time  for  pleading  has  expired. — Fyson  9, 
Kemp  overruled,  70 

on  cognovit  not  allowed  to  be  entered  ap  in 

Easter  term,  where  party  died  in  Hilary:  rule  Hi- 
lary term,  4  Will.  4.  as  to  entering  judgment  ame 
pro  tunCf  applicable  only  where  the  delay  is  that  of 
the  Court,  136 

•^—  non  obstante  veredicto — distinction  between  award 
of,  and  of  repleader,  141 

r  on  plea  given  by  statute  repealed  bcftft 

trial,  192 

See  Pleading. 

^—-  as  in  case  q^^ofinrf/— Application  for,  too  early 
if  made  in  the  next  term  but  one  after  iasne  joined 
in  a  town  cause  in  vacation,  23 

— Rule  for,  discharged  on  peremptory  un- 
dertaking and  security  for  costs,  wnere  plaintiff  a 
bankrupt  since  issue  joined,  and  his^^saigneet  refuse 
to  proceed  with  the  action,  79 

Notice  of  trial  and  verdict  obtained  by 


plaintiff  afler  one  default ;  rule  for  judgment  as  in 
case  of  a  nonsuit  between  second  notice  and  triak 
verdict  set  aside,  and  rule  for  judgnoent  as  in  eask 
of  a  nonsuit  discharged  on  a  peremptory  undertak- 
ing. 122 

Two  terms  must  elapae  In  a  town  caoii 


after  issue  joined,  175 
Jurisdiction — to  restrain  party  firom  comaienciBg  new 

action,  where  award  set  aside  on  account  of  arbitia- 

tor  exceeding  his  jurisdiction,  58 
See  Petiuon  of  Right. 
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Landlord  and  Tenant-^k^nement  after  a  demiie  ^t 
tenant  will  pay  an  additional  rent  if  landlord  will 
enlarge  the  building  on  the  premises,  a  collateral 
contract,  for  which,  if  tenant  become  bankrupt,  his 
assigneeti  who  retain  the  premises,  are  not  liable^ 
109 

i—  Tenant  no  right  to  muntain  trover  for  fixtures 
not  detached  during  his  term  or  possession,  115 

-  Occupation  of  premises  by  unmarried  woman 
with  two  otners  previous  to  her  marriage,  and  pay- 
ment of  a  quarter's  rent  not  shewn  to  be  before  the 
marriage  or  with  her  assent,  not  sufficient  to  raise 
presumption  of  yearly  tenancy  by  all  three — Qtutre, 
if  payment  by  others  during  her  occupation,  without 
her  interference,  would  have  been  evidence  of  such 
a  contract  by  her,  132 

See  Distress.    Stamp. 

Land  Tax — King's  dock-yards  not  assessable  to,  105 

Lease — Finding  of,  in  custody  of  lessor,  with  seals  torn 
off,  evidence  for  jury  that  lessee  had  consented  to 
grant  of  another  lease  before  the  expiration  of  his 
term,  so  as  to  determine  his  interest  by  act  and  ope- 
ration of  law  within  29  Car  2.  c.  3.  s.  3,  229 

What  the  best  improved  yearly  rent,  237 

See  Covenant.     Distress. 

Legacy  Duty — Practice  as  to  making  it  part  of  the 
rule  calling  upon  an  administrator  to  account,  that 
he  shall  pay  the  costs  of  the  application,  if  any  duties 
shall  be  found  payable  to  the  Crown,  158 

I  Residue  directed  to  be  laid  out  in  land  by  tes- 

tator dying  before  36  Geo.  3.  c.  52,  and  not  paid  or 
satisfied  before  August  31,  1815,  liable  to  legacy 
duty  under  55  Geo.  3.  Le^cy  devolving  on  a  suc- 
cession of  persons  finally  paid  and  satisfied  aller  31st 
of  August  1815,  liable  to  duty  in  respect  of  that  pay- 
ment, 168 

Limitations — Action  against  official  assignee  to  try  va- 
lidity of  fiat,  not  within  s.  44  of  6  Geo.  4.  c.  16,  12 

■  Statute  0^— runs  from  date  of  note,  payable  on 

demand  with  lawful  interest,  121 

• See  Account  Stated. 

Lunatic — Account  Stated  with.    See  Account  Stated. 
Municipal  Corporation  Act — Retrospective  rate  Iwd, 

See  Bribery. 

Negligent  Driving — Borrower  of  chaise  and  horse 
liable  for,  where  he  allows  a  friend  to  drive,  193 

See  Pleading. 

New  Trial,    See  Writ  of  Trial. 

Q^e— Paying  clerk,  under  St.  Pancras  Act,  not  merelv 
an  annual  officer.  Evidence  of  acting  ss  vestry  clerk 
sufficient  primd/ade  evidence  of  his  appointment,  in 
action  brought  as  such,  on  behalf  of  a  parish,  under 
local  act,  29 

Onj/aury— Outlaw,  who  has  obtained  judgment  as  in 
case  of  a  nonsuit,  cannot  charge  plaintiff  in  execu- 
tion. Habeas  corpus  obtained  by  him  for  that  pur- 
pose, set  aside  on  motion,  without  putting  plaintiff 
to  his  audita  querela,  if  he  apply  before  return  of 
writ,  and  before  anything  done  on  it,  151 

Overseers-Supply  of  one  article  to  pauper,  not  within 
penalty  imposed  by  55  Geo.  3.  c.  137.  s.  6,  89 

See  Costs. 

OunMr«A^>— Acts  o^  in  continuous  localities,  where 
evidence,  107 

Por/tcadort— Where  plaintiff's  bill  of,  admissible  in 
evidence  to  shew  toe  credit  given  will  destroy  the 
balance  be  claims ;  objection  that  such  evidence  is 
not  in  bar  of  the  action,  but  in  reduction  of  damages, 
not  good  after  verdict  for  defendant,  if  not  taken  at 
the  trial.  Whether  necessary  to  plead  payments  ad- 
milted  in  particulars,  180 


Partieulars^Vfhere  order  for  better  particolart  in 
action  on  bills  of  exchange,  not  reschnded,  194 

Question,  whether  the  plea  of  payment  refers 

to  the  sum  admitted  in  plaintiff's  particulars  to 
have  been  paid,  or  to  the  balance  claimed  by  the 
plaintiff.  226 

Partner — Members  of  a  club  not  partners,  43 

What  sufficient  evidence  of  knowledge  of  the 

retirement  of  a  partner,  and  of  adoption  of  the  new 
firm,  to  as  to  discharge  the  retiring  partner,  129 

Patent — Void  patent  not  set  up  so  as  to  give  right  of 
action  for  previous  infringement,  where  disdaimer 
of  part  of  patent  entered  under  5  &  6  Will.  4.  c.  83, 
124 

^—-  Where  making  and  sending  machinery  abroad 
not  a  publication,  so  as  to  render  an  invention  not 
new  within  21  Jac.  1.  c  3.  s.  5.  Patent  suggesting 
several  inventions  to  be  improvements,  some  of 
which  are  found  not  to  be  so,  void,  153 

Payment — Whether  necessary  to  plead  payments  that 
are  admitted  in  the  plaintiff's  particulars,  180 

-  Whether  plea  of,  refers  to  sum  admitted  in  plain- 
tiff's particulars  to  have  been  paid,  or  to  the  balance 
he  claims,  226 

Petition  of  Right — Court  of  Exchequer  no  authority 
to  adjudicate  upon,  where  it  is  addressed  to  the 
King  '*  in  his  Court  of  Exchequer,"  and  indorsed 
by  the  King  **soit  droit  fait "  only,  253 

Pleading—Defence  that  goods  were  delivered  to  de- 
fendant as  agent  of  deputy  of  Vice  Admiral,  and 
that  he  refused  to  deliver  them  until  claim  for  sal- 
vage was  determined— semfrfe,  open  on  the  general 
issue  in  trover,  2 

Defendant  not  allowed  to  plead  that  bill  was 

drawn  on  paper  stamped  contrary  to  4  &  5  Will.  4. 
c  60,  in  addition  to  pleas  denying  the  acceptance 
and  the  indorsement,  10 

Plea,  that  a  cheque  was  drawn  more  than  fifteen 

miles  from  the  place  where  it  was  payable,  and  was 
falsely  dated,  not  allowed  to  be  added  to  a  plea,  that 
it  was  given  in  payment  of  a  gambling  debt,  11 

Express  colour  in  trover,  14 

Counsel's  signature  not  necessary  to  plea  ofplene 

administravit,  15 

——  Plea,  that  plaintiff  did  not  accept  the  bill  of  ex- 
change, to  declaration  containing  counts  on  a  bill 
against  the  acceptor,  and  on  an  account  stated,  held 
bad  on  special  demurrer,  20 

— —  Deckiration  against  administratrix ;  six  counts 
alleging  promises  by  intestate ;  an  indebitatus  count 
for  funeral  expenses,  not  alleging  a  promise ;  counts 
t0t  goods  sold  and  delivered  to  defendant  as  admi- 
nistratrix, and  on  an  account  stated ;  concluding 
that,  in  consideration  of  the  premises,  the  defendant 
promised  to  pay  the  two  last -mentioned  sums ;  on 
plea  of  non  asiumpsit,  indebitatus  count  held  bad 
after  verdict,  32 

Declaration  commencing  and  concluding  in  old 

form,  not  bad  on  special  demurrer,  51 

Joinder  of  counts  for  work  and  labour  by  intes- 
tate and  promise  by  him,  to  cuunt  for  work  and  la- 
bour by  administrator  and  promise  to  him,  68 

Pleas  in  assumpsit  on  attorney's  bill,  for  money 

paid,  and  on  account  stated,  that  the  work  was  done 
negligently  and  carelessly,  and  was  useless;  and 
that  it  was  done  under  an  engagement  to  indemnify 
the  defendant  against  all  cosu  and  charges;  and 
that  these  were  costs  and  charges  incurred  under 
that  engagement,  bad  on  special  demurrer,  as 
amounting  to  the  general  issue,  72 

Evidence  of  payment  not  admissible  under  plea 

otnunquam  indebitatus f  120 

To  declaration  un  award,  that  interest  ahould  be 

paid  from  last  settlement  that  took  place  in  lifetime 
of  M.  T.,alleeinff,  that  there  had  been  a  settlement  in 
lifetime  of  hi,  1 ,,  to  wit,  on  a  day  namedi  which  set- 
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tiement  was  tbe  \mi  before  making  the  awwndf  plei^ 
that  **  day  in  tlie  declaration  mentioQed  waa  noC  the 
day  of  the  last  settlement  before  making  the  award  ;*' 
held,  that  issue  was  immaterial,  and  repleader 
awarded  on  verdict  for  defendant.  General  judg- 
ment of  repleader,  though  several  good  pleas,  if  cause 
of  action  not  confessed  by  any  or  all  taken  together, 
and  immaterial  issue  raised  and  found  on  another 
plea — no  cost;)  to  either  party  in  respect  of  any  of  the 
issues,  141 

Pleading — Facts  alleged  in  defendant's  plea  of  justifi- 
cation in  trespass,  not  admitted  for  tne  purpose  of 
the  action  by  replication,  that  plaintiff  brings  his 
action  for  other  and  different  causes  and  trespasses, 
164 

— —  Non  astumpHi  a  good  plea  to  declaration  by  exe- 
cutor on  promise  to  pay  promissory  note  due  to  his 
testator,  183 

'^—  Judgment  non  obitante  veredicto  on  plea  given 
by  statute  repealed  before  trial,  192 

—  Fact  of  sheriff  having  made  a  false  return  alone 
put  in  issue  by  plea  of*'  not  guilty.''  in  action  against 
sheriff  for  false  return  to  a  writ  of/Lfa,,  197 

Motive  and  intention  not  in  issue  under  replica- 
tion de  injurid,  to  a  plea  justifying  an  assault,  200 

^-—  Necessity  of  an  allegation  that  proceedings  in 
Scotland,  set  out  in  tbe  declaration,  on  a  bill  of  ex- 
change, are  a  judgment,  or  equivalent  thereto,  in 
order  to  dispense  with  the  pruductien  and  proof  of 
the  bill,  217 

— —  Plea,  in  case  for  negligent  driving,  that  plaintiff  so 
carelessly  drove  his  carriage,  that  it  struck  against 
the  coach  of  defendant;  without  thb,  that,  through 
tbe  carelessness  of  the  defendant,  the  coach  of  defen- 
dant struck  against  tbe  carriage  of  plaintiff,  bad,  as 
amounting  to  the  general  issue,  234 

—  Plea,  that  plaintiff  undertook  to  accompany  goods 
and  to  guard  and  protect  them,  bad  on  special  de- 
murrer, as  amounting  to  the  general  issue,  in  as- 
sumpsit against  a  earner  for  a  loss  through  his  neg- 
ligence, 235 

See  Deed.    Promissory  Note. 

Potlea — Amendment  of,  by  sheriff's  notes  in  action 
tried  before  him,  184 

Podvr-^uestion,  whether  a  lease  a  ffood  execution  of 
a  power  to  make  a  lease  reserving  tne  best  improved 
yearly  rent,  and  containing  a  clause  of  re-entry  for 
non-payment  of  rent,  237 

Praeiiee — Plea  by  an  attorney,  who,  on  being  served 
with  process,  has  said  he  will  appear  and  accept  a 
declaration,  that  he  is  an  attorney  of  another  court, 
will  not  be  struck  out,  11 

■  Rule  for  striking  out  counts  drawn  up  with- 

out reading  declaration  or  affidavit,  discharged,  79 

Judge's  order  allowed  to  he  read  in  support  of 

rule  drawn  up  on  reading  Judge's  order,  and  affidavit 
not  verifying  the  order  nor  referring  to  it,  85 

Prerogative.    See  Intrusion. 

P^esump/lofi— of  reconveyance  by  trustees  after  trusts 
are  executed,  where  not  made,  256 

—  See  Evidence. 

Principal  and  i/^en<— Committee  of  a  club  no  autho- 
rity to  pledge  the  credit  of  the  members  for  goods 
supplied  for  the  use  of  the  club,  43 

—  Agent  not  liable  upon  bill  drawh  in  the  name  of 
his  principal,  vrithout  some  evidence  of  want  of  au- 
thority, 251 

PrssMer^Defendant  in  execution  upon  a  judgment 
in  ejectment,  within  48  Geo.  3.  c.  123,  17 

—  Charginff  in  execution,  though  previously  enti- 
tled to  be  discharged  under  R.  88.  HiL  Term,  2 
Will.  4,  and  warden  has  refused  to  discharge  him. 
Warden's  certificate  that  prisoner  is  supenedeable» 
not  sufficient  to  support  rule  to  shew  cause  wlnr  he 
should  not  be  discharged,  without  affidavit  of  facts, 
143 
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March;  final  fudgment  in 

bound  under  rule  85,  Hilary  term,  2  Will  4,  tochacge 

defendant  in  execatton  in  Easter  terns,  184 

Proeeee — Plaintiff  not  entitled  to  serve  new  writ  opoo 
the  defendant  the  same  day  that  judgment  bu  been 
arrested,  and  before  the  judgment  of  the  Court  is 
recorded,  or  the  rule  of  Court  Is  served  upon 
either  party,  33 

•— r-  **  Defendant  i«  not  to  he  found  in  my  bailiwidc," 
not  a  good  return  to  a  writ  of  capiae,  104 

Promissory  Note — No  demand  necessary  before  briag- 
ing  action  on  promissory  note,  payable  on  demand, 
with  lawful  interest,  121 

-~—  Non  oiemmpnt  a  good  plea  to  declaration  by  exe- 
cutor, on  promise  to  pay  note  due  to  bia  testator,  183 

—  Defendant  bound  to  give  aomc  evidence  of 
want  of  consideration  in  action  against  indorstt, 
—plea,  that  note  was  given  for  money  lent  to  gams 
with,  and  was  indorsed  to  plaintiff  with  full  know- 
ledge and  without  oonsideratioa,  and  replicatioo  al- 
Icginff  a  good  consideration  and  noknowled^,  20) 

**  1  am  derired  by  Mr.  H.  to  give  you  notice  that 

a  prombsory  note  (describing  it)  becaoie  due  yestcr* 
day,  and  has  been  returned  unpaid,  I  have  to  re- 

?uest  you  will  please  remit  tbe  amount  tbereoC  witk 
».  6d»  diUy",  a  auffident  notice  of  dishonour;  what 
a  correct  mode  of  allegina  promise  and  breach  in 
action  against  Indorser  of  promisaory  note,  msds 
payable  to  de&ndant'a  order  at  a  banker's^  169 

Railway,    See  Statute. 

ita/e—Retrospeotive,  under  Municipal   Corporation 

Act,  bad,  197 
J{«cord— Plaintiff  in  Exchequer  and  King's  Bench, 

no  right  to  enter  immediately  after  issue  joined,  so 

as  to  charge  defendant  with  coats,  7 
Regula  GeneraUe,  111 
RtquetU,  Court  ^— Case  within  Middlesex  Court  of 

Requests  Act,  though  demand  reduced  by  a  plea  of 

the  Statute  of  Limitationa.     Verdict  in  debt  for 

IL  19«.  Sd,,  and  la.  damages  for  detention  of  debt, 

within  the  act,  19 
Jtleer— Evidence  of  acts  of  ownership  by  party  dahs- 

ing  the  whole  bed  of,  where  receivable,  107 

Seavenger-^no  right  to  soil,  ashes,  &c.,  under  57  Geo.  3. 
c.  29,  unless  property  in  them  abandoned  by  ortginal 
owner,  253 

Seduction — Declaration  in  case  for  aeductioo  of  plam- 
tiff 's  daughter,  not  founded  on  loaa  of  service,  or 
distinctly  shewing  injury  resulted  fttMn  bresch  of 
contract,  expresa  or  implied,  bad  on  deoinrrer,  IS) 

Sherif—leyrying  and  returning  jKert'/et<,  after  notice 
that  defendant  had  applied  to  take  tbe  benefit  of 
the  Insolvent  Debtors  Act,  directed  to  pay  over  pro- 
ceeds to  plaintiff,  119 

— In  action  against,  for  folse  return  to  a  ^  /m 

the  feet  of  having  made  a  false  return,  the  only  nat- 
ter in  issue  under  plea  of  *'  not  guilty."  Petition- 
ing creditor,  not  having  indemnmed  sheriff^  a  com- 
Ktent  vritness  to  prove  his  debt  upon  which  tlie  fiat 
s  issued,  197 

>■  no  jurisdiction,  under  3  &  4  WilL  4.  c.  42.  s.  17, 

to  try  actions  for  torts,  though  by  consent  of  par- 
ries, 216 

SeeAtUehment.  BaiU  Extortion.   Interpleader. 

Process. 

Shio  and  Shipping — Anchor  and  hawser  attached  to  a 
snip  by  a  party  who  has  rendered  assistance,  and 
there  left,  whilst  he  carries  awaysome  of  the  stares, 
not  parted  with  or  left  so  as  to  warrant  a  dain  to 
salvage,  by  persons  who  take  them  up.  Where 
agent  for  Deputy  Vice  Admhral  receiving  goods  sl- 
iced to  have  been  left  at  sea,  from  tbe  finder,  is 
liable  in  trover,  2 
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SmMgglmg^Vurtf  hiring  a  vtitel  in  Eofdaiid  for  Ae 
purpose  of  amoggUng  tobnoco  into  Ir^nd,  not 
within  6  Geo.  4.  c  108.  ••  45 :  wliether  Information 
in  time,  if  filed  more  ttian  Uirce  years  after  snch 
liiring,  tbougli  witliin  tliree  years  of  the  unship- 
ping, 214 

Stakeholder,    See  Horse  Race. 

Stamp—**  1 1th  October  1831.  I.  O.  U.  202.,  to  be  paid 
on  the  22nd  inst,  W.  B.,"  requires  a  stamp,  either 
as  a  promissory  note  or  an  agreement.  6 
'  Agreement  that  defendant  should  have  tene- 
ment of  plaintiff's  for  20^  a-year,  and  tlie  whole  of 
plaintiff's  Iceep  and  maintenance  during  life  of  de- 
fendant, requires  only  agreement  stamp,  and  not  an 
ad  valorem  lesae  stamp,  145 

^—  '*  I  hereby  certify,  that  I  remain  in  the  house  No. 
3,  S.  St.,  belonging  to  W.  G.,  upon  sufferance  only, 
and  agree  to  give  immediate  powession  to  him  at 
any  time  he  may  require,"  not  an  agreement  for 
a  tenancy  requiring  a  stamp,  188 

Statute — Judgment  wm  obstante  veredicto  on  plea 
given  by  sutute  repealed  before  trial,  192 

— — —  Construction  of,  as  to  right  of  jury  to  make  con- 
tinffent  assessment  of  damages,  and  of  navigation 
and  railway  company  to  take  possession  of  land 
within  time  limited  for  operation  of  the  act,  though 
they  have  deviated  from  toe  parliamentary  line,  205 

Stoek'Jobhing-'Timt  bargains  in  foreign  funds  not 
within  7  Geo.  2.  c.  8,  or  illegal  at  common  law,  50 

Stoppage  in  Trcmtitu — Right  of  consignor  to  stop  in 
transilUf  not  lost  by  taking  bills  m>m  consignee. 
Question,  whether  wharf  where  consignee's  clerk 
directed  goods  to  be  landed,  was  the  ultimate  place 
of  deposit,  135 

Question  for  jnry,  whether  wharfinger,  at 

whose  wharf  goods  have  been  directed  by  insolvent 
purchaser  to  be  landed,  received  them  as  purchaser's 
agent  to  keep  them  as  owner,  to  forward  for  him,  or 
to  keep  for  the  vendor.  Directions  given  to  pur- 
chaser s  agent,  whom  he  sent  to  order  goods  to  be 
landed,  expressing  his  intention  not  to  receive  them 
for  himself,  not  communicated  to  wharfinger  or 
seller,  receivable  In  trover  by  his  assignees,  to  shew 
tra$uitut  not  at  an  end,  241 

Supertedetu.    See  Prisoner. 

iSiirrenifr— Evidence  ofsurrenderof  old  lease  previous 
to  the  granting  of  another,  229 

Tender— "Ple^  of.  In  action  on  bill  of  exchange,  where 
bad,  75 

7t«ie— Question  as  to  time  for  filing  information  under 
6  Geo.  4.  c  108.  s.  45,  214 

TVoiiff— Covenant  by  trader  to  sell  his  trade  of  a  carrier, 
and  not  to  trade  as  a  carrier,  but  to  serve  defendants 
as  an  assisUnt  in  that  trade  during  life,  defendants 
covenanting  in  consideration  thereof,  and  of  his 
faithful  services,  to  pay  so  much  weekly  for  fifteen 
years,  and  If  he  survived  that  period,  a  less  sum 
weekly,  not  a  general  restraint  of  trade,  but  a  par- 
tial restraint  only,  for  which  there  was  an  adequate 
consideration,  92 

—  Ade<|uacy  of  consideration  not  examined,  on 
undertaking  not  to  exercise  a  particular  trade. 
Agreement  by  person  entering  into  service  of  che- 
ml^t  and  druggist,  that  If  hp  should  at  any  time  exer- 
cise that  trade  within  the  town  of  T.,  or  three  miles 
thereof,  to  pay  the  sum  of  500/.,  not  an  illegal  con- 
tract, on  the  ground  of  the  restriction  being  indefi- 
nite, and  to  last  beyond  the  master's  life,  or  inade- 
quacy of  consideration,  26tf 

Tretpats — Removal  of  goods  of  plaintiff  incumbering 


place  for  depositing 


defendant's  building  to  adjoinina  close  of  plaintiff, 
the  same  being  a  convenient  pTai 
them,  a  good  plea,  125 

New  assignment  no  admission  of  fiicts  alleged  In 

plea  of  justification,  104 


Tretpate  Motive  and  intention  in  exercising  a  legal 
anthori^  not  in  issue,  under  replication  de  infurid, 
200 

Trover — Agent  of  Deputy  Vice  Admiral  of  county  re- 
ceiving goods  alleged  to  have  been  left  at  sea  fi-om 
finder,  and  refuring  to  deliver  them  up  till  salvage 
paid  or  security  given,  guilty  of  conversion,  if  goods 
are  not  liable  to  salvage ;  eeeus,  if  refusal  to  deliver 
up  until  claim  to  salvage  determined ;  semble,  ftuch 
defence  open  on  the  general  issue,  2 

-  Express  colour  in,  14 

Evidence  that  defendant   was    a   wharfinger, 

and  had  received  goods  for  plaintiff,  and  that  plain- 
tiff's agent  had  sold  them  with  the  concurrence  of 
his  principal,  and  directed  the  defendant  to  hold 
them  for  tne  vendee,  into  whose  name  he  had  trans- 
ferred them,  admissible  under  plea  that  plaintiff  was 
not  possessed  modoetformd:  but  not  under  the  plea 
of  not  guilty,  25 

— —  not  maintainable  by  tenant  for  fixtures  not  de- 
tached by  tenant  during  his  term  or  possession, 
where  they  are  afterwards  taken  by  the  sheriff  under 
a  A/a..  115 

Assertion  by  the  defendant  of  authority  to  cut  off 

the  seals  of  deeds,  does  not  destroy  the  effect  of  ad- 
mission, that  he  has  done  that  act,  or  disprove  the 
conversion,  If  act  proved  independently  of  the  defen- 
dant's statement,  181 

Tnut—Qtdini  to  trustees  good  as  a  covenant  to  stand 
seised,  though  strangers  to  the  grantor,  and  no 
covenant  that  cestui  que  trust  should  hold  or  enjoy, 
176 

Where  presumption  of  a  re-conveyance  of  legal 

estate  by  trustees,  after  trusts  are  executed,  will  not 
arise,  256 

See  Vendor  and  Purchaser. 

VarianceSce  Customs. 

Vendor  and  Purchaser — Riaht  of  a  purchaser  to  re- 
cover deposits  from  auctioneer,  without  notice  of 
rescinding  contract,  although  at  the  time  of  the  pur- 
chase he  knows  of  a  defect.  In  consequence  of  a 
party  not  having  taken  out  letters  of  administration, 
and  although  one  of  the  tenants  has  attorned  to 
him,  81 

— —  Construction  of  agreement  for  the  purchase  of 
an  unfinished  ship,  on  the  question,  whether  the 
property  vestsin  the  purchaser  before  it  b  complet- 
ed, so  ss  to  enable  him  to  maintain  trover  against 
the  assignees  of  the  vendor,  160 

Venue — Verdiet  not  set  aside  by  reason  of  plsintlff's 
failing  to  give  material  evidence  in  county,  the  ob- 
jection not  having  been  made  at  the  trial,  123 

Vestry — What  a  special  ussge  or  custom  within  58 
Geo.  3.  c.  69,  281 

FToMW— Where  opposing  bail  no  wslver  of  sheriff's 
contempt  for  not  bringing  in  the  body,  129 

^ay~ Construction  of  deed  of  partition,  conveying 
two  estates,  formerly  distinct,  but  which  had  become 
vested  in  coparceners,  as  to  intention  to  pass  a  way 
usually  enjoyed  by  the  occupier  of  one  estate  over 
the  other,  and  used  up  to  the  time  of  the  partition, 
under  the  word  **  appurtenances,"  and  as  to  the  ex- 
tinguishment thereof  by  xeisin  of  the  soil  of  both 
properties  by  re-lessee  to  uses,  259 

Will — Right  of  executors  to  recover  against  directors 
of  insurance  company,  under  a  probate  of  the  dio- 
cese where  testator  dies,  and  in  which  the  policy  Is 
fonnd,  though  the  defendants  reside,  and  tne  stock 
and  funds  of  the  company  are  situate  in  another  dio- 
cese, 7 

Witneu — Payee  of  note,  payable  six  months  after  de- 
mand, who  advanced  tne  money  to  one  of  two  part- 
ners to  be  employed  by  him  as  his  capital  in  the 
partnership,  a  competent  witness  for  defendant,  in 
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action  brought  by  maker,  after  diitolotion  of  the 
partnership,  against  his  co-partner,  on  a  covenant  to 
repay  his  share  of  the  capital,  to  prove  that  she  had 
made  a  demand  of  payment,  and  had  delivered  the 
note  over  to  the  defendant,  who  oflfered  it  as  a  set- 
off against  the  plaintiff's  claim,  although  she  stated 
that  she  did  not  wish  to  withdraw  the  money  from 
the  business,  but  expected  to  receive  the  money 
with  intereit  from  the  defendant,  5 

fFt<nes«— Vestryman  a  competent  witness  in  action  by 
vestrv  clerk  on  behalf  of  the  parish,  29 

Alleged  co-contractor  with  defendant  competent 

after  release  from  him,  in  action  on  contract,  57 

Answer  to  role  nisi  for  atuchment  against,  that 

affidavit  does  not  allege  the  original  subpoena  was 
shewn  to  the  witness,  85 

Competency  of  servant  of  defendant  under  3  & 

4  Will.  4.  c.  12,  in  an  action  on  the  case  against  bis 

master  for  his  negligent  driving,  1 17 
Competency  of  petitioning  creditor  to  prove  his 

debt  in  action  against  sheriff  tor  ftdse  return  to  writ 

of/. /a.  against  bankrupt,  197 

Affidavit  to  obtain  attachment  for  disobeying 

subposna,  most  state  that  the  party  waa  a  necessary 
witness,  233 


WrUrfSmmmmu.    See  Writ  of  Trial 

Writ  y*  Trial  Claim  against  defendant,  for- represent- 
ing that  he  was  authorised  by  a  third  person  to  por^ 
chase  a  horse  from  the  plaintiff,  (when  he  had  no 
such  authority,)  in  consequence  of  which  the  plain- 
tiff sent  it  to  the  defendant,  is  a  claim  for  the  price 
of  the  horse,  and  within  3  &  4  WiU.  4.  c  42.  a.  17. 
Plaintiff  who  has  obtained  the  writ  not  entitled  to 
new  trial,  on  the  ground,  that  the  caae  was  not 
within  the  act,  18 

—  Under-sheriff  justified  in  making  rule,  that  he 
would  iK>t  hear  any  person  as  an  advocate  but  a  bar- 
rister or  an  attorney ;  but  a  new  trial  granted  on 
payment  of  costs,  where  defendant  hui  not  had 
notice  of  such  rule,  20 

not  necessary  to  reaeal,  where  trial  takes  place 

after  day  appointed,  unless  return  day  has  passed, 
66 

Verdict  in  case  where  defendant  had  not  appear- 
ed at  the  trial,  set  aside  by  resson  of  date  of  writ  of 
summons  being  untruly  stated  in  writ  of  trial,  85 

Sheriff  not  entitled  to  try  actions  Ux  toru  under 

3  &  4  Will.  4.  c.  42.  s.  17,  though  by  consent  of  par- 
Ues,  216 

See  Costs. 
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